Missouri  Attorney  General's  Opinions  - 1937 


Opinion 

Date 

Topic 

Summary 

1-37 

Apr  23 

CITIES  OF  THE  FIRST 

CLASS. 

OFFICERS. 

Vacancy  in  City  Council,  how  filled,  and  reorganization  pursuant  to 

vacancy. 

1-37 

Apr  28 

Mr.  H.D.  Allison 

WITHDRAWN 

1-37 

June  1 

BUILDING  & LOAN. 

Consent  of  Supervisor  necessary  in  order  to  mature  stock;  a plan  of 
maturing  certificates  which  exacts  a contribution  from  shareholders  is 
legal  if  no  advantage  or  disadvantage  is  taken  of  other  shareholders. 

1-37 

June 

24 

SCHOOLS. 

The  School  District  is  not  liable  for  damages  in  case  of  personal  injuries 
sustained  by  persons  in  the  building. 

1-37 

Aug  16 

ELECTIONS. 

Laws  should  be  construed  to  give  effect  to  legislative  intent  as 
expressed  in  the  whole  legislative  Act. 

2-37 

May  12 

ASSESSORS. 

Assessments  in  a county  or  city  of  the  third  class  must  conform  in 

value. 

3-37 

Feb  25 

MOTOR  VEHICLES. 

Reciprocity  or  comity  between  states  is  recognized  by  Section  7768,  R. 

S.  Mo.  1929,  as  it  relates  to  licenses  of  motor  vehicles. 

3-37 

Mar  12 

OFFICERS. 

SHERIFFS. 

EXECUTIONS. 

Incoming  sheriff  may  complete  sale  of  property  under  execution  where 
outgoing  sheriff  has  levied  but  not  completed  sale. 

3-37 

June  8 

CONSOLIDATED 

SCHOOL  DISTRICTS. 

Back  taxes  collected  after  disorganization  of  consolidated  school  district 
should  go  to  the  original  districts  or  to  the  districts  formed  in 
proportion  to  the  area,  assessment  and  the  amount  paid  in  by  each 
district,  or  same  may  be  settled  by  an  interplea  by  each  district  for  the 

amount  contended  for. 

3-37 

Dec  14 

COUNTY  COURT. 

DEPUTY  COUNTY 

CLERK. 

Does  not  have  to  assign  its  reasons  in  the  record  for  its  refusal  to 
approve  the  County  Clerk's  appointment  of  a deputy  county  clerk. 

4-37 

Mar  2 

CIRCUIT  CLERKS. 

Circuit  clerks  are  entitled  to  fees  earned  although  not  collected  during 
the  year  for  which  they  are  earned,  but  collected  in  subsequent  years, 
for  one  year's  service. 

4-37 

June 

14 

DOG  RACES. 

POOL  MAKING. 

American  Animal  Auction— Violation  of  Section  4286. 

4-37 

July  2 

COUNTY  BUDGET 

LAW. 

Surplus  revenue  of  a subsequent  year  may  be  applied  to  a deficit  of  a 
prior  year,  but  surplus  revenue  of  a prior  year  may  not  be  applied  to  a 

subsequent  year's  obligations  while  obligations  of  a year  prior  to  the 
year  for  which  there  is  a surplus  are  outstanding. 

5-37 

Feb  3 

Hon.  Latney  Barnes 

WITHDRAWN 

5-37 

Mar  1 

COUNTY  BUDGET 

ACT. 

1.  Any  surplus  remaining  at  close  of  fiscal  year  may  be  used  to  pay 
outstanding  valid  county  warrants  for  previous  years. 

2.  Warrants  should  be  paid  according  to  registration. 

3.  Section  14  of  County  Budget  Act  applies  to  counties  of  more  than 
50,000  population. 

5-37 

Mar  25 

COUNTY  BUDGET 

ACT. 

Warrants  in  Class  6 may  be  used  for  taking  care  of  a deficit  in  Class  4. 

5-37 

Nov  2 

COUNTY  BUDGET 

ACT. 

The  juvenile  clerk  can  receive  compensation  during  1937  only  from 
surplus  funds  from  the  other  classes;  the  circuit  clerk  cannot  withhold 
fees  to  compensate  him  as  juvenile  clerk. 

5-37 

Nov  16 

TAXATION. 

SALES  TAX. 

Investigations  and  hearings  by  Auditor  compelling  production  of  books 
and  papers.  State  Auditor  in  holding  investigations  and  hearings  may 
summon  witnesses  and  require  production  of  any  books,  papers  or 
records  of  anyone  having  evidence  needed  in  such  hearing. 

5-37 

Dec  17 

LIQUOR. 

When  and  where  anyone  may  sell  intoxicating  liquor  in  original  package 
not  to  be  consumed  on  premises. 

6-37 

Jan  6 

INDICTMENT  & 

INFORMATION. 

Counts  for  felony  and  misdemeanor  may  not  be  joined. 

6-37 

June 

28 

POISON. 

PROSECUTING 

ATTORNEYS. 

Prosecuting  Attorneys  are  authorized  to  inspect  poison  register  books. 

6-37 

July  23 

BOARD  OF  ELECTION 

COMMISSIONERS. 

COMMITTEE 

SUBSTITUTE  FOR 

HOUSE  BILL  NO.  450. 

Present  board  of  election  commissioners  has  no  authority  to  carry  out 
provisions  of  House  Bill  No.  450,  prior  to  effective  date. 

8-37 

Mar  16 

SHERIFF. 

CONSTABLE. 

Power  to  execute  state  warrants. 

8-37 

Oct  26 

DEPOSITORIES. 

COUNTY 

DEPOSITORIES. 

BANKS  & BANKING. 

Personal  depository  bond  may  be  cancelled,  by  compliance  with 
depository  pledging  assets  in  conformity  with  Laws  of  Mo.  1937. 

9-37 

Aug  5 

STATE  PURCHASING 

AGENT. 

Has  jurisdiction  over  purchases  of  raw  material  for  the  Department  of 

Industries  of  the  State  Prison. 

9-37 

Aug  12 

STATE  PURCHASING 

AGENT. 

Purchases  of  the  University  Co-operative  Store  of  Columbia,  Missouri, 
not  within  jurisdiction  of  State  Purchasing  Act  of  1933. 

9-37 

Oct  5 

PURCHASED  AGENT 

ACT. 

APPROPRIATION  ACT. 

Construction  of  Section  48 -A,  House  Bill  509.  Cannot  include  general 
legislation. 

9-37 

Oct  6 

COUNTY  CLERKS. 

Deputy  Clerks'  pay  in  Nodaway  County. 

9-37 

Oct  18 

STATE  PURCHASING 

AGENT. 

CONSERVATION 

COMMISSION. 

The  State  Purchasing  Agent  should  purchase  the  supplies  for  the  State 
Conservation  Commission,  except  he  has  no  authority  to  lease  or 
purchase  land  for  it. 

9-37 

Dec  20 

STATE 

CONSERVATION 

COMMISSION. 

PRINTING. 

The  printing  on  behalf  of  the  State  Conservation  Commission  should  be 
procured  through  the  State  Printing  Commission. 

10-37 

Mar  10 

INTOXICATING 

LIQUOR. 

No  provisions  licensing  persons  for  sale  of  intoxicating  liquor  and  beer 

on  boats  or  vessels. 

10-37 

Apr  15 

SCHOOLS. 

A school  district  situated  in  two  or  more  counties  or  townships  shall 
deposit  bonds  voted  with  the  county  or  township  in  which  schoolhouse 

is  situated. 

10-37 

Apr  26 

SCHOOLS. 

Directors  in  consolidated  School  districts  shall  fill  vacancy  in  accordance 
with  Sec.  9290  R.  S.  Mo.  1929,  when  one  candidate  is  elected  and 
other  candidates  tie  in  votes,  where  two  are  to  be  elected. 

10-37 

May  24 

CITIES  OF  THE 

FOURTH  CLASS. 

Board  of  Aldermen  may  pass  motions  or  resolutions  when  a majority  of 
the  quorum  of  the  Board  concur. 

11-37 

Feb  10 

Hon.  Chas.  D. 

Brandom 

WITHDRAWN 

11-37 

Apr  29 

Hon.  F.  M.  Brady 

WITHDRAWN 

1 1 -37 

June 

COUNTY  BUDGET 

1.  County  Court  cannot  use  funds  of  the  county  to  build  bridges  in 

28 

ACT. 

ROADS  AND  BRIDGES. 

special  road  districts. 

2.  No  funds  budgeted  under  class  3 can  be  used  for  the  repair,  upkeep 
or  building  of  bridges  in  special  road  districts. 

11-37 

Aug  10 

TOWNSHIP 

ORGANIZATION. 

TOWNSHIP  TRUSTEE. 

FEE  & 

COMPENSATION. 

Township  Trustee  entitled  to  2%  on  first  one  thousand  dollars  and  1% 

on  remainder. 

11-37 

Sept  15 

CONTAGIOUS. 

Liability  of  City  of  the  Fourth  Class.  Section  9025,  1933  Session  Acts, 

DISEASES. 

does  not  shift  such  liability  to  the  county  in  which  such  city  may  be 

located. 

11-37 

Oct  6 

ASSESSORS. 

Compensation  for  taking  list  and  entering  in  assessment  book  of  stock 

in  banks. 

11-37 

Nov  22 

Hon.  F.  M.  Brady 

WITHDRAWN 

12-37 

Feb  4 

CRIMES  AND 

PUNISHMENTS. 

A prosecution  under  Section  4143,  R.  S.  Mo.  1929,  must  show  a willful 
and  malicious  intention  to  destroy  landmarks. 

12-37 

May  25 

CREDIT  UNIONS. 

Powers  of  Commissioner  of  Securities. 

12-37 

Aug  5 

TRADE  NAMES. 

Secretary  of  State,  Section  12449  may  register  brands  on  milk  bottles 
or  cans  in  the  name  of  the  assignee. 

12-37 

Sept  1 

PENAL  INSTITUTIONS. 

Hopeless  incorrigibles  who  disrupt  the  system  and  government  of  the 
State  Industrial  school  may  be  returned  to  the  sentencing  court's 
jurisdiction  for  other  orders. 

12-37 

Oct  6 

CHAUFFEURS  AND 

REGISTERED 

OPERATORS 

LICENSES. 

Section  5,  p.  372  of  the  Motor  Vehicle  Law  of  the  Session  Acts  of  1937 

must  be  followed  in  lieu  of  Sections  7765  and  7766  of  the  1929 

statutes,  in  the  issuance  of  licenses  to  school  bus  and  common  carrier 

drivers. 

12-37 

Oct  12 

TAXATION. 

SALES  TAX-ONLY 

STATE  PENAL 

INSTITUTIONS 

EXEMPT. 

Only  Penal  Institutions  supported  by  funds  appropriated  out  of  State 
Treasury  exempt  from  provisions  of  the  2%  Sales  Tax  Act. 

12-37 

Oct  18 

PENAL  INSTITUTIONS. 

Idiots  and  insane  inmates  in  the  State  Industrial  School  for  girls  may  be 
returned  to  the  sentencing  court's  jurisdiction  and  delivered  to  the 
sheriff  for  sanity  proceedings. 

13-37 

Jan  14 

RAILROADS. 

ASSESSORS. 

Distributable  property  assessed  by  State  Tax  Commission;  non- 
distributable  property  is  local  property  and  is  assessed  by  the  county 

assessor. 

13-37 

Mar  9 

COUNTY  COURT. 

Franklin  County  Court  has  authority  to  convey  tract  of  land  for 

Memorial  site  to  City  of  Union,  Missouri. 

13-37 

June 

GAME  AND  FISH 

Fees  earned  by  the  Commissioner  before  July  1,  1937,  should  be 

29 

DEPARTMENT. 

placed  in  the  Game  Protection  Fund.  Bills  and  accounts  made  prior  to 
July  1st  should  be  paid  from  the  Game  Protection  Fund. 

13-37 

July  9 

STATE  PARKS. 

Control  and  management  of  state  parks,  where  vested. 

13-37 

Sept  3 

GAMBLING. 

LOTTERY. 

Bingo  and  corn  games  constitute  gambling. 

13-37 

Nov  13 

COUNTY  COLLECTOR. 

SALARIES  AND  FEES. 

Increases  in  compensation,  if  any,  given  County  Collectors  by  1933  laws 
may  be  retained  by  them  even  after  the  taking  away  of  additional 

duties  as  ex  officio  treasurers. 

14-37 

Aug  28 

COUNTY  BUDGET 

ACT. 

County  court  must  use  surplus  funds  of  the  year  1935  after  all  classes 
of  the  budget  act  have  been  properly  cared  for,  for  the  purpose  of 
paying  outstanding  warrants  of  previous  years. 

14-37 

Oct  2 

TAXATION-COSTS. 

Taxes  more  than  five  years  delinquent  may  be  deducted  from  criminal 

cost  fees. 

15-37 

Nov  3 

COUNTY  BUDGET 

ACT. 

County  treasurer  should  preserve  priority  payment  according  to 
classes.  Not  necessary  to  retain  funds  in  any  one  class  to  the  detriment 
of  other  classes  in  advance  of  the  time  payments  are  due  if  the  priority 
can  be  preserved;  not  necessary  for  County  Treasurer  to  determine 
amount  of  salary  court  reporter  should  receive  under  Sec.  11720; 

County  Treasurer  incurs  no  liability  under  Sec.  8 of  County  Budget  Act 
if  warrant  is  legal  on  its  face  and  comes  within  the  terms  of  the  Act. 

16-37 

Feb  24 

CRIMINAL  LAW. 

(1)  A person  discharged  by  justice  on  preliminary  examination  for 
felony  may  be  brought  before  another  justice  in  the  county  and 
another  preliminary  held.  (2)  A person  may  be  committed  to  the 

School  for  Feeble  Minded  whether  under  or  over  age. 

16-37 

Mar  17 

MOTOR  VEHICLE 

FUEL  TAX. 

Right  of  State  Inspector  to  disregard  corporate  fiction  in  refusing  to 
grant  application  for  dealer's  license. 

16-37 

Apr  20 

GENERAL  ASSEMBLY. 

If  a bill  is  reconsidered  and  is  again  voted  upon  and  defeated  the 
subject  is  finally  disposed  of,  under  Section  35,  Article  4,  of  the 

Constitution  of  Missouri. 

16-37 

Apr  28 

TAXATION. 

Coal  or  other  minerals  in  place  subject  to  taxation  as  real  estate,  and 
when  owned  separately  from  surface  estate  must  be  separately 
assessed.  Assessor  should  assess  omitted  property  for  all  years  it  was 
omitted.  County  Board  of  Equalization  can  only  assess  omitted 
property  for  current  year. 

16-37 

May  13 

FISH  AND  GAME. 

It  is  possible  to  charge  a crime  under  Section  8265,  Revised  Statutes 
Missouri,  1929. 

16-37 

July  9 

Hon.  Richard  Chamier 

WITHDRAWN 

16-37 

Oct  4 

LOTTERIES. 

Cleo  Colo  Bottle  Caps. 

16-37 

Oct  14 

NEWSPAPERS. 

Officers  under  Section  13774,  R.  S.  1929,  are  not  compelled  to  accept 
bids  from  newspapers,  but  may  accept  bids  in  the  interest  of  efficiency 
and  economy  and  not  violate  any  statute. 

17-37 

Jan  25 

CITIES. 

Under  special  Charter,  Legislature  cannot  amend  a charter  of  a city 
under  special  charter,  but  enactment  of  a law  uniformly  to  apply  to  all 

cities  under  special  charter  permitting  the  levying  and  collecting  of 

taxes. 

17-37 

May  10 

INHERITANCE  TAX. 

1)  A step  child  considered  a stranger  in  blood. 

2)  A half-brother  entitled  to  some  exemptions  as  a brother  of  the 

whole  blood. 

17-37 

July  27 

SALES  TAX. 

COUNTIES. 

LIABILITY  FOR  TAX 

FOR  PURCHASES. 

Counties  not  liable  for  sales  tax  for  purchases  for  institutions  for 
indigent  poor. 

18-37 

Feb  15 

INHERITANCE  TAX. 

I.  Probate  Court  not  entitled  to  Appraiser's  fee. 

II.  Nephews  of  an  intestate  decedent  entitled  to  exemption  of  $500.00 
each. 

18-37 

May  12 

ELECTIONS. 

BRIBERY. 

Re  prosecution  for  bribing  voter  in  city  election. 

18-37 

June 

11 

SCHOOLS. 

Voters  may  dispose  of  property  not  needed  for  school  purposes,  or  the 
Board  of  Directors  may  sell  a schoolhouse  or  site  by  providing  a new 

schoolhouse  and  site. 

18-37 

Oct  20 

NEWSPAPERS. 

Must  be  published  in  a regular,  continuous  and  unbroken  established 
mode  for  three  years  before  legal  notices  are  valid. 

19-37 

Nov  16 

SOCIAL  SECURITY. 

Social  Security  Act  does  not  repeal,  expressly  or  impliedly,  the  Act 
creating  Social  Welfare  Boards  in  counties  having  a city  or  cities  of  the 

first  class. 

20-37 

Jan  11 

Hon.  Brevator  R. 

Creech 

WITHDRAWN 

20-37 

Jan  14 

ROADS  AND  BRIDGES. 

SPECIAL  BENEFIT 

ROAD  DISTRICTS. 

May  contribute  district  funds  to  purchase  of  right-of-way  within  the 
district  of  roads,  but  may  not  do  so  outside  of  the  district. 

20-37 

Mar  22 

LABOR. 

Commissioner  of  Labor  can  prosecute  proprietor  or  owner  of  gasoline 
filling  station  under  Section  13218,  Revised  Statutes  Missouri  1929,  for 
failure  to  pay  inspection  fee. 

20-37 

Apr  7 

USURY. 

Construction  of  Criminal  Statute  on  Usury. 

20-37 

May  14 

BUREAU  OF  LABOR. 

Under  Section  13210  R.  S.  Mo.  1929,  beauty  shops  are  not  included 

therein. 

20-37 

Sept  10 

PRIVATE  ROADS. 

County  court  may  not  issue  warrant  to  the  officer  of  the  court  directing 
him  to  build  fence  under  Section  7850,  R.  S.  Missouri,  1929. 

21-37 

Jan  29 

Mr.  T.  W.  Davis 

WITHDRAWN 

21-37 

Mar  10 

LOTTERIES. 

Theatre  scheme  similar  to  "Bank  Night". 

21-37 

June 

14 

SCHOOLS. 

Bond  given  by  Treasurer  of  a consolidated  school  district  cannot  be 
paid  by  school  district. 

21-37 

Sept  4 

SCHOOLS. 

What  constitutes  a quorum  of  the  School  Board.  What  notice  of 
meeting  necessary. 

22-37 

Feb  3 

COUNTY  COURTS. 

1.  An  order  of  the  county  court  exonerating  county  officials  under  an 
audit,  from  charges  of  fraud  and  embezzlement  and  stating  the  officers 
are  not  liable  for  any  shortage  is  not  an  estoppal  or  res  adjudicate 
which  prevents  actions  if  it  is  found  such  officers  actually  are  indebted 
to  the  county  court. 

2.  Sec.  11816  must  be  followed  in  the  event  the  county  officers  owe 
money  to  the  county. 

3.  Sec.  12165,  Laws  Mo.  1933,  p.  356  contains  amount  allowed  county 
clerk  or  other  person  designated  to  prepare  financial  statement. 

22-37 

Oct  21 

CORONERS. 

Inquest  not  to  be  held  on  Sunday.  Fee  for  multiple  death  in  one 
casualty  is  $5.00. 

23-37 

Mar  13 

OFFICERS. 

Need  not  be  a taxpayer  to  hold  the  office  of  alderman  in  a city  of  the 

fourth  class. 

23-37 

Apr  8 

CRIMINAL  COSTS. 

Neither  State  nor  County  liable  for  payment  of  costs  where  persons 
charged  with  felony  have  been  discharged  by  Justice  of  the  Peace  or 
any  other  officers  taking  their  examination. 

23-37 

Oct  11 

MOTOR  VEHICLE. 

DRIVER'S  LICENSE. 

C.C.C.  enrollees  driving  government  trucks  do  not  have  to  have  state 

driver's  licenses. 

23-37 

Dec  16 

COUNTY. 

TAXATION  AND 

REVENUE. 

(1)  The  question  of  whether  property  owned  by  the  county  is  subject 
to  execution  is  a question  of  fact  in  view  of  Section  1161,  R.  S.  1929. 
County  Treasurer  may  make  partial  payment  on  warrant  "next  in  line 
for  payment"  provided  he  can  give  proper  credit  and  adjust  his  own 

records. 

23-37 

Dec  17 

POOL  AND  BILLARD 

TABLES. 

Persons,  voluntary  associations  or  incorporated  bodies  must  obtain  a 
license  to  keep  and  operate. 

24-37 

Mar  1 

CHATTEL 

MORTGAGES. 

Chattel  mortgages  that  have  been  filed  and  not  recorded  may  be 
subsequently  withdrawn  and  duly  recorded,  according  to  law. 

24-37 

Mar  4 

SHERIFF. 

Entitled  to  a fee  of  five  cents  for  "calling  any  actions"  only  when  there 
is  a cause  actually  pending  before  a court  of  record  in  which  there  is  a 
party  plaintiff  and  party  defendant. 

24-37 

Mar  12 

INHERITANCE  TAX. 

(1)  Missouri  Road  Bonds  subject  to  inheritance  taxation  in  Missouri. 

(2)  United  States  Treasury  Bonds  subject  to  inheritance  taxation  in 

Missouri. 

(3)  War  Risk  Insurance  not  subject  to  inheritance  taxation  in  Missouri. 

24-37 

May  21 

COUNTY 

COLLECTORS. 

Collectors  cannot  retain  twenty-five  per  cent  increase  under  Section 
9935a,  Laws  of  Mo.  1935,  by  reason  of  Section  8,  Article  XIV,  Missouri 

Constitution. 

24-37 

Aug  11 

DEPUTY  AND 

ASSISTANT  CIRCUIT 

CLERKS. 

Their  appointment  and  salaries  under  House  Bill  No.  177. 

24-37 

Dec  20 

COUNTY  COURTS. 

Shall  not,  under  Section  5,  Class  3,  estimate  expenses  to  be  less  than 
last  preceding  even  year  in  even  years;  likewise  relates  to  odd  years. 

25-37 

June 

17 

FOOD  AND  DRUGS. 

The  Food  and  Drug  Commissioner  cannot  collect  inspection  fee  on 
carbonic  gas. 

25-37 

Oct  25 

TAXATION. 

City  collector  shall  sell  land  for  delinquent  taxes  of  cities  of  the  third 
class  at  court  house  door  of  the  county. 

25-37 

Dec  17 

PROBATE  COURTS. 

Right  to  compel  claimant  to  give  security  for  costs. 

26-37 

Apr  21 

LEGISLATURE. 

The  Legislature  has  a right  to  pass  a law  which  will  become  effective 
two  years  in  the  future. 

26-37 

June 

21 

BOARD  OF 

PHARMACY. 

May  exercise  its  sound  discretion  as  to  whether  applicant  has  passed  a 
"satisfactory  examination." 

26-37 

July  20 

ELECTIONS. 

C.S.  for  House  Bill  234,  repeals  provisions  of  Article  17,  Chapter  61,  R.S. 
1929,  in  so  far  as  it  applies  to  cities  of  600,000  or  more,  and  the  judges 
and  clerks  appointed  under  said  article  and  chapter  are  without  office. 

26-37 

Oct  4 

TAXATION. 

Distribution  of  proceeds  from  sale  under  Senate  Bill  No.  94,  1933 

Session  Acts,  where  the  amount  received  is  less  that  the  total  amount 
of  tax,  penalties,  interest  and  costs. 

26-37 

Oct  23 

JUSTICE  OF  THE 

PEACE. 

Public  officer,  who  having  in  his  possession  public  funds  for  which  he 
has  refused  to  make  settlement,  may  not  hold  his  office  under 

reelection  until  he  shall  have  made  full  settlement  of  such  funds. 

27-37 

Jan  26 

INSURANCE. 

Northeast  Missouri  State  Teachers  College  has  authority  to  buy 
insurance  for  its  protection  and  to  pay  for  the  same  out  of  the 
incidental  funds  which  are  not  appropriated  by  the  Legislature. 

27-37 

Feb  9 

COUNTY  BUDGET 

ACT. 

(1)  Only  insane  persons  in  state  hospitals  can  be  estimated  under  Class 

1,  unless  the  insane  person  be  committed  to  the  state  sanatorium  at 

Mt.  Vernon. 

(2)  Funds  for  purchasing  right-of-ways  and  materials  on  WPA  labor  and 
state  highways  should  be  estimated  in  Class  5. 

27-37 

June 

12 

MUNICIPAL 

CORPORATIONS. 

When  taxes  may  be  levied  for  relief  purposes  and  disbursed  by  relief 

offices. 

COUNTIES. 

27-37 

Aug  31 

TAXATION  & 

REVENUE. 

Procedure  of  collector  at  second  and  third  offering  for  sale.  Collector  of 
City  of  St.  Louis  may  not  subdivide  state,  city  and  school  tax  and 
enforce  them  independently. 

27-37 

Sept  24 

SCHOOLS. 

Members  of  school  board  employing  themselves  to  render  service  or 
labor  for  a school  district  and  receive  compensation  for  same,  violate 
the  public  policy  of  the  State. 

27-37 

Nov  10 

SALES  TAX. 

CHARITABLE 

INSTITUTIONS. 

EDUCATION 

INSTITUTIONS. 

EXEMPTION. 

Profit  plan,  in  which  deficits,  if  any,  are  paid  by  gifts  from  benevolent 
persons,  and  which  receives  all  students  applying,  whether  able  to  pay 
for  such  instruction  or  not,  comes  within  class  of  public  charitable 
institution  and  is  exempt  from  provisions  of  2%  Sales  Tax  Act. 

27-37 

Nov  13 

NEWSPAPERS. 

When  county  is  liable  for  the  costs  of  printing  election  notices. 

27-37 

Nov  23 

COUNTY  COURT. 

County  Court  has  power  and  authority  to  redistrict  county  into  two 
districts  for  County  Court  Judicial  Districts. 

27-37 

Dec  15 

SCHOOLS. 

SCHOOL  BOARDS. 

SPECIAL  ELECTIONS. 

School  Board  may  not  call  meeting  for  special  election  without  petition 
being  presented  signed  by  a majority  of  qualified  voters  of  the  District. 

28-37 

Apr  9 

FEES. 

Receipts  derived  from  an  insurance  policy  by  State  Teachers  College 
may  be  used  to  restore  or  build  a building,  and  it  is  not  necessary  that 
the  same  be  deposited  with  the  State  Treasurer. 

28-37 

Dec  4 

SHERIFF. 

OFFICERS. 

May  file  complaints  on  Sunday.  May  not  hold  a prisoner  more  than 
twenty  hours  without  complaint  being  filed  and  warrant  issued. 

29-37 

Sept  2 

APPROPRIATION. 

CANCER 

COMMISSION. 

Term  "operation,"  as  used  in  the  appropriation  act,  authorizes 
expenditures  of  preliminary  expenses. 

30-37 

Jan  30 

DEPOSITORIES. 

BANKS  & BANKING. 

Banks  may  pledge  their  assets  to  secure  public  funds  where  authorized 
by  statute.  Depositories  of  county,  cities  of  3d  Class,  township,  school 
districts  & levee  and  drainage  district  discussed. 

30-37 

Aug  27 

County  court  cannot,  by  order,  voluntarily  apply  salaries  and  fees  due 
county  officials  to  the  payment  of  delinquent  taxes,  on  personal  or  real 
estate,  which  they  may  owe. 

30-37 

Oct  7 

CHIROPRACTIC. 

Qualifications  for  license. 

31-37 

June  3 

OFFICERS. 

COMPENSATION. 

Express  provision  for  allowance  of  pay  for  words  and  figures  does  not 
permit  the  counting  of  punctuation  marks  and  ditto  marks. 

31-37 

Dec  29 

GAMBLING. 

Section  4287  R.  S.  Mo.  1929  and  other  gambling  laws  apply  to  private 

PRIVATE  CLUBS. 

clubs.  Applicable  to  criminal  law. 

32-37 

Apr  16 

BOARD  OF 

PHARMACY. 

Board  of  Pharmacy  may  make  rules  and  regulations  not  inconsistent 
with  the  provisions  of  the  law,  so  as  to  determine  one's  qualifications 
for  a license  as  a pharmacist  or  assistant  pharmacist. 

33-37 

Oct  7 

COUNTY  TREASUER. 

BONDS:  SURETY 

PREMIUM  PAID  OUT 

OF  CLASSES  5 AND  6 

UNDER  BUDGET  ACT. 

Premium  on  surety  bond  may  be  paid  by  county  if  officer  elects  to  give 
same,  and  county  court  approves. 

34-37 

Jan  14 

BOARD  OF  HEALTH 

PHYSICIANS  AND 

SURGEONS. 

Persons  licensed  in  foreign  states  are  not  permitted  to  come  within  this 
state  and  conduct  examinations  without  first  having  applied  for  and 
received  license  to  practice  medicine  and  surgery  within  this  state. 

34-37 

Jan  15 

STATE  BOARD  OF 

HEALTH. 

Board  has  authority  to  employ  and  fix  compensation  of  employees  and 
if  a person  renders  service  by  virtue  of  such  employment  such  person 
is  entitled  to  back  pay. 

34-37 

June 

21 

BOARD  OF  HEALTH. 

Right  to  disclose  results  of  examinations. 

34-37 

Sept  3 

PHYSICIANS. 

Board  of  Health  may  not  admit  applicant  for  registration  by  reciprocity 
who  does  not  comply  with  statute  and  rules  of  board,  as  long  as  said 

rule  remains  in  force. 

34-37 

Nov  17 

TAXATION. 

SALES  TAX. 

RELIGIOUS 

INSTITUTIONS. 

Missouri  Baptist  General  Association  exempted  from  provisions  of  the 
two  per  cent  sales  tax  act. 

34-37 

Nov  24 

STATE  BOARD  OF 

HEALTH. 

Certificates  to  practice  cosmetology  and  hairdressing  may  be  signed  by 
any  of  the  well-known  methods  of  impressing  a name  on  paper  by 
another  at  the  direction  of  the  persons  required  to  sign  such 

certificates. 

35-37 

Jan  26 

INHERITANCE  TAX. 

Taxability  of  moneys  received  as  damages  under  Federal  Employers' 
Liability  Act. 

35-37 

Feb  10 

PROSECUTING 

ATTORNEYS. 

In  interest  of  justice  the  Prosecuting  Attorneys  may  proceed  to 
prosecute  by  way  of  information,  even  when  indictment  be  pending. 

35-37 

Mar  23 

CORPORATIONS. 

Officer  liable  criminally  for  violation  of  state  law  where  officer 
participates  in  such  violation  or  has  prior  knowledge  thereof. 

35-37 

Mar  29 

CHIROPRACTIC. 

A person  graduating  prior  to  1927  may  take  examination,  if  such,  the 
time,  completed  the  standard  course  instruction  of  three  years  of  six 

months  each. 

35-37 

Apr  1 

MOTOR  VEHICLES. 

The  value  of  a motor  vehicle  stolen  is  not  to  be  considered  in 

determining  the  sentence  of  the  one  convicted  of  having  stolen  such 

motor  vehicle. 

35-37 

Apr  6 

TAXATION  & 

REVENUE. 

County  Court  need  not  readopt  each  year  method  theretofore  adopted 

as  to  collection  of  revenue  under  Section  9787  R.  S.  1929. 

35-37 

May  4 

COUNTY  COLLECTOR. 

Rate  of  per  cent  for  collection  of  taxes. 

35-37 

June 

15 

PROSECUTING 

ATTORNEY. 

Eligibility  to  appoint  as  probation  officers  in  counties  less  than  20,000. 

35-37 

June 

18 

ESCHEATS. 

When  payment  may  be  made  out  of  Escheats  Fund. 

35-37 

June 

22 

TAXES. 

House  Bill  No.  70,  providing  for  the  remission  of  taxes  applies  to 
personal  and  real  taxes  not  reduced  to  judgment. 

35-37 

Aug  3 

RATES. 

MOTOR  CARRIERS. 

JOINT  SERVICE. 

Circumstances  under  which  two  carriers  combining  permitted  routes 
are  guilty  of  usurping  unpermitted  through  routing. 

35-37 

Aug  24 

COUNTY  BUDGET 

ACT. 

HOUSE  BILL  177. 

CIRCUIT  CLERKS. 

Shall  only  receive  additional  compensation  out  of  excess  which  exists  in 
any  class  at  the  close  of  the  fiscal  year;  the  transfer  of  the  fund  can  be 
made  under  the  authority  of  Sections  12167  and  12168,  R.  S.  Mo. 

1929. 

35-37 

Sept  23 

TAXATION. 

SALES  TAX. 

The  Robinson  Clinic,  Inc.  not  exempt  from  the  provisions  of  the  2% 

Sales  Tax  Act. 

35-37 

Oct  16 

COUNTY  COLLECTOR. 

Is  entitled  to  be  reimbursed  by  county  court  for  postage  expended 
during  term  if  not  barred  by  five  year  statute  of  limitations. 

35-37 

Dec  17 

PUBLIC 

ADVERTISEMENTS. 

PROBATE  COURT. 

Publisher's  Affidavit  in  records  of  Probate  Court  and  Affidavit  of 

Publication  must  not  differ  materially  in  form  and  must  meet  the 
requirements  of  Section  13775,  Laws  of  Mo.  1937,  p.  432. 

37-37 

May  8 

MUNICIPALITIES. 

Cities  of  the  fourth  class  are  prohibited  from  issuing  warrants  in  excess 
of  the  amount  on  hand  in  the  treasury,  by  Section  7015,  R.  S.  1929.  A 

warrant  so  issued  is  void. 

37-37 

June 

22 

TAXATION. 

House  Bill  No.  70  is  applicable  to  taxes  levied  for  drainage  or  levee 

purposes. 

37-37 

July  10 

UNEMPLOYMENT 

COMPENSATION  ACT. 

Emergency  clause  Constitutional. 

37-37 

July  21 

PAROLE  BOARD. 

Rights  to  enter  into  compact  with  other  states. 

37-37 

July  26 

CASEY  BILL. 

Constitutionality  - emergency  clause. 

37-37 

Oct  15 

PENAL  INSTITUTIONS. 

Governor's  power  to  pardon  and  parole. 

37-37 

Nov  15 

PROBATE  JUDGE. 

Fee  received  for  solemnizing  marriages  to  be  accounted  for  in  annual 

settlement. 

37-37 

Nov  20 

CRIMINAL  LAW. 

“Arson"  as  distinguished  from  willful  burning  property. 

38-37 

Jan  16 

COUNTY  COLLECTOR. 

Must  carry  out  the  duties  of  county  treasurer  on  and  after  January  1, 
1937  and  shall  receive  no  additional  compensation,  in  counties  of  less 
than  40,000  population. 

38-37 

July  16 

SOCIAL  SECURITY 

COMMISSION. 

Construction  of  Sec.  10  - Moneys  received  from  other  sources. 

38-37 

July  27 

SOCIAL  SECURITY 

COMMISSION. 

Refunds  and  recoveries  received  by  commission  to  be  deposited  in 

State  Treasury  to  credit  of  General  Revenue  Fund. 

38-37 

July  27 

SOCIAL  SECURITY. 

LEGISLATURE. 

Appropriation  for  Child  Welfare  in  House  Bill  No.  500  was  mistake,  and 
is  a nullity. 

38-37 

July  28 

APPROPRIATION 

ACTS. 

Construction  of  Sections  53a  and  53b  of  H.B.  509. 

38-37 

Aug  2 

SOCIAL  SECURITY 

COMMISSION. 

Definition  of  "elective  officer"  as  it  is  used  in  Section  9,  C.S.S.B.  125. 

38-37 

Aug  4 

STATE  AUDITOR. 

Duty  to  audit  claims  against  Relief,  Child  Welfare  and  Administration 
fund,  created  in  the  Casey  Bill. 

38-37 

Aug  6 

CONTRACTS. 

Senate  Bill  No.  182  has  no  application  to  existing  contracts  and  those 

heretofore  let. 

38-37 

Sept  23 

COUNTY  TREASURER. 

SALARY. 

BOND. 

Compensation  to  be  allowed  him  and  separate  bond  required  of  him 
as  custodian  and  disburser  of  moneys  of  (1)  schools;  (2)  Levee  Districts 
under  county  court  organization;  and  (3)  Drainage  Districts  under 
county  court  organization. 

38-37 

Nov  30 

STATE  SOCIAL 

SECURITY 

COMMISSION. 

Benefits  accruing  to  an  individual  entitled  thereto  under  the  provisions 
of  the  act,  after  the  date  which  the  commission  has  determined  such 
benefits  shall  be  due  and  payable,  and  the  individual  dies,  such 
benefits  shall  be  administered  as  estates  of  other  deceased  persons. 

38-37 

Dec  16 

TAXATION  AND 

REVENUE. 

ASSESSORS. 

Assessor's  compensation  due  payable  upon  completion  of  assessment 
and  proper  certification  thereof. 

39-37 

Mar  22 

INHERITANCE  TAX. 

(1)  When  interest  and  penalties  may  be  abated. 

(2)  Taxation  of  the  interest  of  partner  in  partnership  property. 

39-37 

May  22 

CHILDREN. 

Powers  and  duties  of  Superintendent  of  State  Children's  Home,  and 
Juvenile  Courts,  with  respect  to  commitment  of  children  to  State 

Children's  Home. 

39-37 

Aug  4 

PROSECUTING 

ATTORNEYS. 

SHERIFFS. 

When  said  officers  may  be  appointed  to  act  as  Probation  Officer. 

41-37 

Jan  11 

Nine  questions  regarding  primary  and  general  election  laws  of 

Missouri. 

41-37 

June  9 

TAXATION. 

Collection  of  taxes  under  House  Bill  26. 

41-37 

July  29 

COSTS. 

PROBATE  COURTS. 

Collectability  of  costs  assessed  against  estates  containing  insufficient 
assets  for  their  payment. 

41-37 

Nov  1 

OFFICERS. 

County  Officers  not  entitled  to  salary  increase  during  the  official  term 
pursuant  to  the  new  legislation  purporting  to  increase  salaries. 

41-37 

Dec  11 

COUNTY  BUDGET 

ACT. 

The  question  as  to  who  is  the  person  keeping  the  principal  financial 
records  of  the  county  and  who  is  to  be  deemed  the  "Accounting 
officer"  is  a question  of  fact.  The  officer  appointed  "accounting  officer" 
is  not  entitled  to  any  additional  compensation. 

41-37 

Dec  20 

Mr.  Maurice  Hoffman 

WITHDRAWN 

42-37 

Apr  3 

COUNTY  JUDGES. 

COMPENSATION. 

Duty  to  repay  money  received  as  compensation  in  excess  of  that 
authorized  by  law. 

42-37 

Aug  27 

TITLE. 

Jurisdiction  of  Police  Judge  of  city  of  third  class,  acting  as  ex-officio 
justice  of  the  peace,  as  to  crimes  and  misdemeanors  is  over  only  such 
offenses  as  may  be  committed  within  the  city  limits. 

43-37 

June  3 

PRISON  BOARD. 

Wrecking  of  buildings  housing  prison  industries  in  order  that  new  ones 
may  be  erected  by  the  State  Building  Commission  does  not  violate 
statutes  relating  to  operation  of  prison  industries. 

43-37 

Aug  6 

SALES  TAX. 

TAXATION. 

COLLEGES  AND 

EXEMPTIONS. 

Educational  institutions,  principally  supported  by  religious 
organizations,  or  by  gifts  or  charities,  are  exempt  from  provisions  of 
the  2%  Sales  Tax  Act  of  1937. 

43-37 

Aug  24 

COUNTY  COURTS. 

(1)  When  erroneous  disbursement  of  funds  from  road  bonds  made  by 
the  township  board  may  be  ratified  and  confirmed  by  the  county 

court. 

(2)  Proceeds  of  road  bond  issue  may  be  legally  expended  for  purchase 
of  suitable  equipment. 

43-37 

Aug  30 

PARDON  AND 

PAROLE. 

Present  board  may  investigate  and  make  recommendations  on  each 
application  for  clemency,  now  pending  before  them,  irrespective  of 
release  date,  if  done  before  new  act  is  effective. 

44-37 

Sept  2 

SCHOOL. 

Eligibility  of  applicants  - Missouri  School  for  the  Deaf. 

45-37 

Jan  28 

INSANE  PERSONS. 

It  is  necessary  to  the  validity  of  the  court  order  committing  an  insane 

person  to  an  asylum  that  said  order  show  notice  and  that  the  same 
recite  the  alleged  insane  person  appeared  in  person  or  by  attorney. 

45-37 

Feb  11 

FEES. 

The  Sheriff  or  Constable,  serving  warrant  of  commitment  is  entitled  to 
the  $1.00  fee  for  committing  a prisoner  to  jail. 

45-37 

Mar  31 

ELEEMOSYNARY 

BOARD. 

Person  committed  to  insane  institutions  by  the  Judge  of  the  Circuit 

Court  under  Section  8657,  R.S.  1929,  relating  to  insanity  as  a defense 
under  a criminal  charge,  may  be  discharged  by  the  Superintendent  of 
the  Hospital  in  the  manner  as  provided  in  Section  8629,  R.S.  1929. 

45-37 

May  3 

ROADS  AND  BRIDGES. 

Commissioners  of  Special  Road  Districts  cannot  act  as  road  overseers  or 
employ  themselves  and  receive  compensation  for  the  same  in  the 

Special  Road  District. 

45-37 

May  14 

COUNTY  BUDGET 

ACT. 

Sec.  2,  page  341,  Laws  of  Mo.  1933,  not  applicable  to  St.  Louis  County. 
County  Budget  Act  takes  precedence  over  all  statutes  when  there  is  a 
conflict.  County  Court  has  power  to  transfer  within  the  same  fund  any 
unencumbered  appropriation  balance.  Second  paragraph  of  Section  14 

is  unconstitutional. 

45-37 

June 

DEPOSITORIES. 

Depositories  must  be  selected  in  the  statutory  manner, 

10 

ELEEMOSYNARY 

BOARD. 

notwithstanding  no  interest  payable  after  August  23,  1937,  under 

Federal  law  and  regulations. 

45-37 

June 

GOVERNOR. 

The  Governor  must  return  Bill  presented  to  him  where  Legislature 

11 

BILL. 

finally  adjourns  within  ten  days  after  such  presentation. 

45-37 

Aug  23 

PURCHASING  AGENT. 

STATE. 

May  acquire  land  in  the  name  of  State  of  Missouri  to  the  use  and 
benefit  of  the  Board  of  Managers  of  the  Eleemosynary  Institutions. 

45-37 

Aug  31 

EASEMENTS. 

Board  of  Managers  of  Eleemosynary  Institutions  cannot  convey  an 
easement  without  an  act  of  the  General  Assembly  authorizing  same. 

45-37 

Oct  13 

INSANE  PERSONS. 

Procedure  and  action  under  Sections  8644  to  8648,  Laws  of  Mo.  1937, 
p.  510,  are  to  be  strictly  construed.  Procedure  outlined. 

45-37 

Dec  1 

ELEEMOSYNARY 

INSTITUTIONS. 

FUNDS. 

Transfer  of  funds  at  end  of  biennium  in  accordance  with  the  Laws  of 

Missouri  1933,  Section  1,  page  415. 

46-37 

Mar  4 

Hon.  R.  L.  Jones 

WITHDRAWN 

46-37 

Mar  16 

SCHOOLS. 

May  not  enact  rules  compelling  the  attendance  of  students  at  religious 

exercises. 

46-37 

Oct  5 

COUNTY  TREASURER. 

BONDS. 

County  Court  may  pay  for  surety  bond  if  Treasurer  elects  to  give  same 
and  Court  consents  thereto.  Treasurer  must  give  separate  bonds  for 
school  moneys  and  county  funds  in  statutory  amounts. 

46-37 

Dec  28 

INSANE. 

Prosecuting  attorneys  of  the  county  containing  a population  of  less 

than  one  hundred  thousand  cannot  be  appointed  by  the  county  court 
to  represent  insane  persons  in  an  insanity  hearing. 

47-37 

Aug  23 

DRAINAGE  DISTRICT. 

County  and  township  ex-officio  collectors'  compensation  for  collecting 
current  and  delinquent  taxes. 

47-37 

Sept  8 

ROADS  AND  BRIDGES. 

Special  Road  Districts  organized  under  Article  9,  Chapter  42,  R.  S. 
Missouri  1929,  may  purchase  right-of-way  and  convey  same  to  state 
for  highway  purposes. 

47-37 

Sept  10 

ROADS. 

County  may  establish  or  widen  public  roads  in  excess  of  thirty  feet. 

47-37 

Nov  9 

CIRCUIT  CLERK. 

Entitled  to  a fee  of  75  cents  for  writ  directed  to  sheriff  for  summoning 
petit  jury  for  regular  term  of  circuit  court. 

48-37 

Jan  21 

AMENDMENT  NO.  4 

FISH  AND  GAME. 

The  Legislature  may  pass  such  laws  as  it  may  deem  proper  in  aid  of  but 
not  inconsistent  with  the  provisions  of  Amendment  No.  4. 

48-37 

Mar  9 

BURIAL 

ASSOCIATIONS. 

Legislature  may  enact  law  prohibiting  payment  of  death  benefits  in 
anything  other  than  cash  under  police  power. 

48-37 

Apr  13 

CHATTEL 

MORTGAGES. 

RECORDER  OF  DEEDS. 

Instrument  affecting  title  to  real  estate  and  personal  property  need  not 
be  filed  in  a separate  book  for  the  filing  of  chattel  mortgages  where 
such  instruments  have  been  duly  recorded  in  a book  as  conveyances  of 
land,  but  should  index  in  a book  used  for  indexing  and  filing  all  chattel 
mortgages,  upon  request  of  mortgagee  or  grantee. 

48-37 

July  23 

Mr.  J.  E.  Kelley 

WITHDRAWN 

49-37 

Jan  6 

Hon.  Lloyd  W.  King 

WITHDRAWN 

49-37 

Jan  8 

MERCHANTS. 

Persons  preparing  and  serving  meals  in  a dining  room  in  connection 

with  a hotel  are  not  merchants. 

49-37 

Feb  11 

SCHOOLS. 

A new  building  may  be  erected  on  present  site  and  not  violate  Sec. 

9330,  R.  S.  1929.  Words  "addition"  and  "Supplemental"  defined;  notice 
to  voters  should  be  full  enough  to  apprise  them  of  the  exact  purpose 
for  which  the  building  is  being  erected. 

49-37 

May  24 

PROPOSED  SALES  TAX 

ACT. 

Senate  Amendment  No.  7 to  Senate  Committee  Substitute  for  House 

Committee  Substitute  of  House  Bill  No.  7,  prohibits  cities  from  passing 
a sales  tax  act;  does  not  prevent  cities  from  passing  other  forms  of 

excise  tax  now  in  force  or  hereafter  enacted. 

49-37 

June 

14 

SCHOOLS. 

Change  of  boundary  lines  of  school  districts  gives  to  the  new  school 
district  all  school  property  located  therein. 

49-37 

June 

15 

MISSOURI  DENTAL 

BOARD. 

Present  Members  Remain  in  Office  Until  October  16,  1940. 

49-37 

Sept  24 

STATE  BOARD  OF 

No  school  of  Cosmetology,  Hairdressing  or  Manicuring  may  be 

HEALTH. 

operated  in  this  State  without  obtaining  a certificate  of  registration. 

49-37 

Dec  17 

FEES. 

PROBATE  COURT. 

Fees  of  probate  judge  up  to  the  filing  of  inventory. 

51-37 

Jan  5 

HIGHWAYS. 

Salary  may  be  paid  from  bond  issue,  absent  bond  provisions  to  the 
contrary,  but  township  board  cannot,  directly  or  indirectly,  employ 
president  thereof  as  supervisor. 

51-37 

Mar  1 

COUNTY  TREASURER. 

In  counties  having  township  organization  when  the  treasurer-elect  dies 
before  qualifying  for  the  office  in  April  the  person  holding  the  office 
will  continue  to  hold  same  until  the  next  general  election  for  electing  a 

treasurer  in  said  counties. 

51-37 

Mar  17 

CONSTABLES. 

Fee  entitled  for  attending  elections. 

51-37 

July  20 

Miss  Laura  Layher, 

R.N. 

WITHDRAWN 

51-37 

Aug  30 

PROSECUTING 

ATTORNEYS. 

EXPENSES. 

SALES 

TAX  COLLECTIONS 

Expenses  of  the  Prosecuting  Attorneys  in  collection  of  sales  tax  not 
payable  out  of  State  funds. 

51-37 

Oct  8 

Hon.  Charles  F. 

Lamkin,  Jr. 

WITHDRAWN 

51-37 

Nov  9 

ANIMALS. 

Free  stock  range.  Interpretation  of  Section  12778,  Revised  Statutes 

Missouri  1929. 

51-37 

Nov  22 

Hon.  Leon  B.  Lake, 

D.O. 

WITHDRAWN 

51-37 

Dec  16 

CRIMINAL  COSTS. 

County  must  pay  costs  where  defendant  has  been  sentenced  to  a 
county  jail  sentence  or  by  fine  even  when  paroled. 

52-37 

Sept  13 

COUNTY  CLERK. 

FINANCIAL 

STATEMENT. 

Can  only  receive  compensation  for  making  one  copy  of  statement  for 
the  publisher. 

53-37 

Jan  7 

INSURANCE. 

FIRE. 

SCHOOL  DISTRICT. 

District  may  insure  in  non-assessable  reciprocal  insurance. 

53-37 

Mar  8 

DEFINITION  OF  A 

BONA  FIDE 

TAXPAYER. 

53-37 

Mar  9 

TAXPAYER. 

Eligibility  to  hold  public  office. 

53-37 

Apr  23 

TAXATION. 

Cities  of  the  fourth  class  are  given  power  to  enforce  collection  of 
personal  taxes  by  Sec.  6995,  R.  S.  Mo.  1929. 

54-37 

Jan  14 

SALARIES  AND  FEES. 

CIRCUIT  CLERKS. 

County  Court  is  authorized  to  fix  the  number  and  compensation  of 
deputies  to  the  Circuit  Clerk,  and  the  Clerk  must  abide  thereby. 

54-37 

Feb  24 

OFFICERS. 

COUNTY  COURTS. 

Where  no  restrictive  words  are  used  in  the  statute  providing  for  the 
holding  over  of  an  officer,  such  person  holds  over  until  his  successor  is 
duly  appointed  and  qualified.  The  policy  of  selecting  an  individual  by 
the  court  to  any  office  within  the  county  should  be  left  to  the 

discretion  of  the  court. 

54-37 

June  8 

SCHOOLS. 

The  erection  of  a second  story  on  present  school  building  is  not  a 
"repair"  so  as  to  require  only  majority  vote  of  qualified  voters,  but 
must  be  given  two-thirds  majority  by  voters. 

54-37 

July  13 

LOTTERIES. 

"Annie-Oakley"  Machines 

54-37 

Sept  18 

TAX  ON  DOGS. 

Construction  Section  12874b,  House  Bill  149,  1937  Session  Acts. 

Penalty  on  dogs  running  at  large  without  payment  of  taxes  not 
amended  by  House  Bill  140. 

54-37 

Oct  18 

COUNTY  CLERK. 

Deputies  and  Assistants.  Method  of  Salary. 

54-37 

Dec  8 

TAXATION. 

(1)  Co-tenants  may  redeem  undivided  interest  in  real  estate  or  redeem 

entire  interest  and  hold  as  trustee  for  the  other  co-tenant  the  interest 

such  co-tenant  formerly  owned. 

(2)  Mortgagee  may,  within  statutory  period,  redeem  from  stranger 
purchasing  certificate  at  tax  sale.  Record  owner  may  within  statutory 
period,  redeem  from  mortgagee. 

55-37 

May  26 

SCHOOLS. 

An  estimate  may  be  withdrawn  and  another  substituted  if  done  before 
the  first  estimate  has  been  acted  upon. 

56-37 

Jan  15 

CRIMES. 

Escaping  jail.  Aiding  prisoner  to  escape. 

56-37 

Feb  10 

FALSE  PRETENSES. 

FIVE  DAYS  NOTICE. 

INSUFFICIENT  FUND 

CHECKS. 

Five  day  notice  statute,  4306  R.  S.  mo.  1929,  applies  to  misdemeanors 
covered  by  4305,  and  not  to  felonies  covered  by  Section  4304. 

56-37 

Feb  25 

COOPERATIVES. 

Under  Article  29  of  Chapter  87,  R.  S.  Mo.  1929,  must  be  organized 
primarily  for  agriculture. 

56-37 

Apr  6 

APPEALS. 

From  Justice  Court  to  Circuit  Court— Case  to  be  tried  De  Novo. 

56-37 

June  4 

BOND  ELECTION. 

Voters  residing  in  a special  road  district  which  includes  a part  of  a 
township  may  vote  on  bonds  for  township  road  purposes. 

56-37 

July  16 

CO-OPERATIVE 

ASSNS. 

Definition  of  words.  Mercantile  business  or  Co-operative  plan. 

56-37 

Sept  3 

GAMBLING. 

Shooting  gallery. 

56-37 

Oct  1 

PRACTICE  OF  LAW. 

Before  State  Boards;  Blue  Sky  Commissioner,  etc. 

56-37 

Oct  13 

SECURITIES  ACT. 

Bond  of  dealer  and  salesmen. 

57-37 

Feb  4 

SHERIFFS. 

Liability  of  sheriff  and  sureties  for  embezzlement,  and  method  of 
proceeding  against  same,  particularly  as  to  escheats.  Time  when  breach 

of  bond  occurs  where  more  than  one  sheriff  involved. 

57-37 

Mar  30 

TAXATION  & 

REVENUE. 

Power  and  authority  of  county  court  to  compromise  with  tax  attorneys 
in  suits  against  railroad  companies. 

57-37 

May  25 

COUNTY  TREASURER. 

Not  entitled  to  fees  for  drawing  warrant  for  school  fund  loans. 

57-37 

July  19 

CREAM  STANDARDS. 

Section  12406  fixes  minimum  standards  for  various  grades  of  cream. 

57-37 

Aug  5 

AGRICULTURE. 

Fees  under  Section  12635,  R.  S.  Mo.  1929,  to  be  deposited  in  the  State 
Treasury;  no  authority  to  pay  U.  S.  Department  of  Agriculture  any  part 

of  said  fees. 

57-37 

Aug  9 

AGRICULTURE. 

Shipping  point  inspection.  Cooperation  with  Department  of  Agriculture. 

57-37 

Sept  24 

"CHANGE  OF  VENUE" 

IN  CRIMINAL  CASE  BY 

STATE. 

PROSECUTING 

ATTORNEY. 

State  may  ask  for  substitution  of  Judge  in  criminal  case. 

Prosecuting  Attorney  not  required  to  deposit  $10  docket  fee  for 
substitution  of  Judge. 

57-37 

Nov  23 

CITIES. 

Cities  of  the  third  class  operating  under  an  alternative  form  of 
government  shall  elect  a Mayor  and  Council  at  the  regular  biennial 
municipal  election. 

57-37 

Nov  30 

TAXATION. 

SALE  FOR  TAXES. 

COLLECTOR  AND 

DEPUTY. 

RIGHT  TO  PURCHASE. 

Collector  or  his  deputy  prohibited  from  purchasing  land  sold  for 
delinquent  taxes. 

57-37 

Dec  16 

SEED  LAW. 

Construction  of  Section  12609-b,  Laws  of  Missouri  1937. 

57-37 

Dec  18 

MOTOR  VEHICLES. 

Attempted  sale  of  motor  vehicle  without  transfer  of  certificate  of  title 
is  a crime,  subjecting  both  buyer  and  seller  to  prosecution. 

57-37 

Dec  20 

FEES. 

COUNTY  CLERKS. 

County  clerk  accountable  to  State  Auditor  for  the  fees  earned  for  use 
of  seal  in  witnessing  signatures  for  Warehouse  License. 

58-37 

Mar  11 

BUILDING  & LOAN. 

Supervisor  must  fix  maximum  for  board  and  lodging;  examiners  exempt 
from  provisions  of  the  statute  and  are  allowed  maintenance  while  at 
headquarters  if  given  to  them  by  supervisor. 

58-37 

Apr  29 

BUILDING  & LOAN. 

Supervisor  may  not  give  a copy  of  annual  examination  of  building  and 

loan  associations  to  anyone  other  than  the  Governor. 

58-37 

June  3 

BUILDING  AND  LOAN 

ASSOCIATIONS. 

To  segregate  assets  of  an  association  it  is  not  necessary  to  have  a 
temporary  receivership;  supervisor  may  dismiss  the  temporary 
receivership  proceeding;  intervening  shareholders  would  have  right  to 
protect  their  property  only  when  the  supervisor  is  engaged  in  wrongful 
acts  or  is  guilty  of  fraud  or  collusion.  Several  methods  proposed  for 
obtaining  voice  of  shareholders  as  to  management  of  the  associations. 
Permanent  receivership  cannot  be  dismissed  by  supervisor. 

58-37 

June 

14 

BUILDING  AND  LOAN. 

If  by-laws  provide,  free  shares  of  stock  may  be  accepted  for  real  estate 
only. 

58-37 

July  6 

BUILDING  AND  LOAN. 

Associations  with  sufficient  funds  must  pay  members  withdrawing; 
persons  who  buy  stock  with  note  which  is  non-participating  are  not 
members;  persons  who  collect  rents  and  sell  land  for  Associations  are 
employees  and  must  give  bond. 

58-37 

July  21 

BUILDING  AND  LOAN. 

Contingent  fund  required  by  Section  5602  may  be  designated  as  the 

Federal  Insurance  Reserve  Account. 

58-37 

Aug  27 

BUILDING  & LOAN. 

Semi-annual  report  if  not  published  by  September  6,  1937,  does  not 
have  to  be  published. 

58-37 

Aug  28 

BUILDING  AND  LOAN. 

Administrators,  Executors,  Guardians,  and  Curators  are  not  included  in 
term  "trustees  of  trust  funds"  in  Laws  of  1937  page  508. 

58-37 

Sept  10 

SHERIFFS. 

Deputies  may  not  be  paid  a salary  of  $50.00  per  month  out  of  county 
funds,  by  order  of  the  county  court,  directly  nor  indirectly  in  Sullivan 
County. 

58-37 

Sept  23 

SALARIES  AND  FEES. 

COUNTY  COURTS. 

Where  the  County  Clerk  performs  services  that  are  not  officially  his 
duty,  the  County  Court  is  authorized  to  pay  him  therefor  if  the  services 
so  performed  are  reasonably  necessary  county  duties. 

59-37 

Jan  7 

SOCIAL  SECURITY. 

UNEMPLOYMENT 

INSURANCE. 

(1)  Moneys  paid  by  employers  under  a State  unemployment  insurance 
law  are  not  necessarily  "state  funds"  within  the  meaning  of  Art.  IV,  Sec. 
43,  Const,  of  Mo. 

(2)  Such  mandatory  payment  is  not  violative  of  the  "due  process" 
clause,  and  if  a tax  is  for  a public  purpose. 

59-37 

Jan  26 

COUNTY  BUDGET 

ACT. 

The  money  contracted  by  the  county  for  lease  on  road  machinery 
during  the  year  1936  must  be  paid  out  of  the  revenue  of  the  year 

1936. 

59-37 

Feb  4 

JUSTICE  COURTS. 

Constable  or  justice  as  custodian  of  monies  paid  in  connection  with  the 
litigation. 

59-37 

Aug  24 

TAXATION  AND 

REVENUE. 

Under  Section  9787  R.  S.  Mo.  1929,  the  county  court  can  compel  the 
assessor  to  carry  out  the  provisions  of  said  section  and  may  use  its 

own  discretion  concerning  compensation. 

60-37 

Jan  11 

COUNTY  BUDGET 

ACT. 

County  Clerk  incurs  no  liability  by  issuing  warrants  out  of  the  1937 
revenue  for  1936  expenditures,  provided  such  warrants  do  not  violate 
the  priorities  of  the  classes  in  section  2 of  the  County  Budget  Act. 

Warrants  are  invalid  which  are  issued  from  the  1937  revenue  for  1936 

expenditures. 

60-37 

June  5 

SOLDIERS'  BONUSES. 

Applications  filed  before  December  31,  1936,  payable  immediately. 

60-37 

Oct  19 

MOTOR  VEHICLES. 

Sale  of  defaced  or  altered  serial  number  on  automobile  tires. 

60-37 

Oct  26 

BONUS  MONEY. 

Mother  of  soldier  is  entitled  to  soldiers'  bonus,  when. 

62-37 

Jan  18 

COUNTY  BUDGET 

ACT. 

Funds  for  purchasing  road  machinery  cannot  be  taken  from  Class  3 
under  Budget  Act. 

62-37 

Jan  20 

CIRCUIT  CLERKS  AND 

RECORDERS. 

Quarterly  report  to  be  filed  with  County  Clerk. 

62-37 

Mar  9 

COUNTY  CLERK. 

Not  required  or  authorized  to  extend  city  or  town  taxes  in  tax  books 
for  state  and  county  purposes. 

62-37 

June 

INSANITY 

Cost  of  same  may  be  paid  by  county  court  if  a person  is  declared 

14 

INQUISITION. 

PAUPER  OATH. 

insane  and  his  estate  is  insufficient  to  pay  cost.  It  is  within  discretion  of 
court  to  allow  a person  to  twice  file  and  prosecute  same  suit  as  a poor 
person  when  first  suit  was  dismissed. 

62-37 

Aug  6 

SCHOOLS. 

Property  of  railroads  and  similar  utilities:  Method  of  ascertaining  the 

assessment  next  before  the  last  assessment  and  the  valuation  of 

distributable  property  of  utilities  in  a school  district  as  being  a basis  for 

a school  bond  issue. 

62-37 

Aug  9 

SHERIFF'S  FEES. 

CRIMINAL  COSTS. 

County  where  proceedings  originally  instituted  liable  for  costs  for 
transportation  of  prisoner  on  account  of  insufficiency  of  county  jail. 

62-37 

Aug  27 

APPROPRIATION. 

Approval  by  the  Governor  of  appropriation  bill  makes  funds 
immediately  available. 

62-37 

Dec  2 

DOG  TAX. 

Section  12881,  R.  S.  Mo.  1929,  providing  for  a local  option  dog  tax  is 
not  affected  by  House  Bill  No.  140,  1937  Session  Acts  of  Missouri. 

63-37 

Feb  8 

CORPORATIONS. 

Small  loan  companies  not  permitted  to  contract  a charge  for  attorney 
fees  and  collection  costs  when  making  loans. 

63-37 

Feb  12 

SMALL  LOAN  ACT. 

BANKS  & BANKING. 

Authorization  for  insurance  plan  for  "Small  Loan  Companies"  not 
approved.  Sec.  5556,  R.  S.  1929,  discussed. 

63-37 

Mar  22 

INSANE  PAUPERS. 

County  liable  for  support. 

63-37 

June  9 

BANK. 

BANKING. 

Records  and  files  in  possession  of  Commissioner  of  Finance  for  defunct 
banks,  open  for  inspection  of  examiners  of  Federal  Deposit  Insurance 

Corporation. 

63-37 

June 

15 

SCHOOLS. 

Board  of  Directors  cannot  do  indirectly  what  it  is  prohibited  from  doing 
directly. 

63-37 

Dec  6 

DEPOSITORIES. 

COUNTY 

DEPOSITORY. 

BANKS  & BANKING. 

Duty  of  County  Court  to  select  county  depositories  which  will  pledge  its 
securities  to  protect  the  county  funds.  County  Court  should  select 
depositories  outside  county  if  none  in  county  will  pledge  assets. 

63-37 

Dec  15 

COUNTY  COLLECTOR. 

Cannot  collect  partial  payment  of  State,  County  and  School  taxes. 

64-37 

Jan  20 

COUNTY  COLLECTORS 

AND  COUNTY 

ASSESSORS. 

Entitled  to  stationery  Record  Books,  Printed  Receipts  and  Stamps  from 
County  Treasury. 

64-37 

Apr  28 

ROADS  AND  BRIDGES. 

FUNDS. 

If  bonds  are  voted  for  road  purposes  such  is  put  in  a "road  construction 
fund"  and  can  be  used  for  no  other  purpose  whatever;  moneys  raised 
from  taxes  go  into  special  fund  to  pay  for  bonds  and  interest  and 
surplus  may  be  disbursed  by  county  court  as  it  deems  wise. 

64-37 

May  21 

TAXATION. 

County  collector  not  required  to  determine  legal  question  of  status  of 
redemptioner. 

64-37 

May  28 

TAXATION. 

When  a landowner  gives  a license  to  a person  to  search  and  segregate 
minerals,  the  property  right  is  taxable  against  the  landowner. 

64-37 

June  8 

MUNICIPAL 

CORPORATIONS. 

Record  necessary  to  incorporate  cities  of  the  fourth  class. 

64-37 

June 

21 

ASSESSORS. 

Compensation  in  counties  containing  less  than  40,000. 

65-37 

Jan  22 

RECORDER  OF  DEEDS. 

Fee  must  be  paid  or  tendered  to  recorder  before  instrument  entitled 
to  record;  Recorder  not  liable  on  his  bond  for  neglect  unless  fee  is  paid 

or  tendered. 

65-37 

Feb  27 

CRIMINAL  COSTS. 

Prosecuting  Attorney  not  personally  liable  for  costs  in  felonies  and 

misdemeanors. 

65-37 

May  10 

PEDDLERS. 

LICENSE. 

Merchant  who  takes  merchandise  from  one  farm  sale  to  another  to  sell 

at  auction  must  have  peddler's  license. 

65-37 

June  5 

TAXATION. 

Initial  Proceedings  under  Senate  Bill  94  constitute  first  advertisement 

of  sale. 

65-37 

June 

17 

COUNTY 

DEPOSITARIES. 

Length  of  time  funds  may  be  held  under  Section  12188,  R.  S.  Missouri, 

1929. 

65-37 

July  15 

UNEMPLOYMENT 

COMPENSATION 

Subject  to  Purchasing  Agent  Act,  Printing  Commission,  etc. 

COMMISSION. 

65-37 

July  16 

UNEMPLOYMENT 

COMPENSATION 

COMMISSION. 

Authorized  to  bond  employees. 

65-37 

Sept  22 

TAXATION  AND 

REVENUE. 

A person  selling  at  wholesale  at  a particular  place  is  a merchant  and 
must  comply  with  Article  17,  Chapter  59,  R.  S.  Mo.  1929. 

65-37 

Nov  8 

INTOXICATING 

LIQUOR. 

BOND. 

Prosecuting  Attorney  may  bring  suit  on  liquor  bond  to  recover 
fine  adjudged  against  license. 

67-37 

Apr  19 

Hon.  Vincent  D. 

Nicholson 

WITHDRAWN 

68-37 

Jan  7 

Mr.  Anthony  A.  O'Hallaron 

68-37 

Jan  14 

SCHOOLS. 

Interest  received  from  school  loans  cannot  be  reinvested  but  must  be 

apportioned  to  school  districts;  county  court  cannot  take  second 
mortgages  for  security;  property  should  be  foreclosed  in  the  event  of 
default  of  interest  payments  with  the  exception  that  security  may  be 
taken  in  order  to  secure  interest  payments  if  the  facts  warrant  such. 

68-37 

Mar  24 

INSURANCE. 

Amendment  to  Articles  of  Incorporation  of  Missouri  Casualty  Company 
approved. 

68-37 

Apr  16 

INSURANCE. 

Amendment  to  Declaration  of  State  National  Life  Insurance  Company 

valid. 

68-37 

July  19 

INSURANCE. 

Approval  of  Documents  - Utilities  Insurance  Company. 

68-37 

Aug  21 

Hon.  Edwin  C.  Orr 

WITHDRAWN 

68-37 

Sept  16 

PROSECUTING 

ATTORNEY. 

Is  entitled  to  recover  stenographic  hire  and  the  county  court  can  pay 
the  same  from  any  surplus  funds  or  out  of  Class  6,  providing  the 
prosecuting  attorney  has  complied  with  the  terms  of  the  Budget  Act  in 
compiling  estimate. 

68-37 

Oct  11 

COUNTY  COURTS. 

Authorized,  by  order,  to  pay  real  estate  commission  for  sale  of  lands 
repossessed  by  purchase  under  Section  9256,  1929  statutes,  if  they 

deem  such  order  best  for  the  interest  of  said  school  district  or  districts. 

Commission  must  be  paid  from  the  funds  of  such  school  district  or 

districts. 

68-37 

Oct  14 

INQUESTS  AND 

CORONERS. 

CRIMINAL  COSTS. 

Cost  incurred  in  inquest  to  be  paid  by  county. 

69-37 

Aug  23 

STATE  BOARD  OF 

HEALTH. 

The  Health  Commissioner  of  the  City  of  St.  Louis  is  without  authority  to 
promulgate  a rule  requiring  that  the  dead  bodies  of  deceased  persons 

CITY  OF  ST.  LOUIS. 

must  be  embalmed  before  removal  from  said  city. 

69-37 

Sept  10 

STATE  BOARD  OF 

HEALTH. 

All  applications  for  licenses  to  deal  in  narcotic  drugs  must  be  passed 
upon  by  the  State  Board  of  Health.  Public  officers  and  others 
constituting  a governmental  board  accept  office  in  view  of  additional 
burdens  being  placed  upon  them. 

69-37 

Oct  21 

STATE  BOARD  OF 

HEALTH. 

Persons  included  within  the  term  "persons  on  Relief"  as  used  in  Sec. 
9060,  Laws  1937,  p.  356  as  relates  to  fees  of  registrar. 

70-37 

Apr  19 

MUNICIPALITIES. 

Not  subject  to  inspection  as  provided  in  Section  13120  R.  S.  1929. 

70-37 

Apr  29 

TOWNSHIPS. 

Township  Clerks  not  entitled  to  receive  a fee  on  account  which  may  be 
filed  in  his  office,  which  is  to  be  laid  before  the  township  board  for 

allowance. 

70-37 

June  7 

JURY 

COMMISSIONERS,  IN 

COUNTIES  FROM 

400,000  TO  800,000 

INHABITANTS. 

SALARY  & 

COMPENSATION. 

Jury  commissioners  entitled  to  have  salary  restored  under  Senate  Bill 

No.  12. 

70-37 

July  17 

TAXATION. 

Collector  can  refund  penalties  paid  by  taxpayers  under  House  Bill  No. 

70  after  effective  date  of  said  Bill. 

70-37 

Aug  26 

ASSISTANT  COUNTY 

HIGHWAY  ENGINEER. 

Should  be  paid  out  of  Class  4 of  the  county  budget. 

70-37 

Sept  1 

TAXATION. 

Section  9951  Laws  of  Missouri  1933,  page  428,  relating  to  sale  of 
property  for  delinquent  taxes  is  applicable  to  Jackson  County,  Missouri. 

70-37 

Oct  7 

SPECIAL  ROAD 

DISTRICTS. 

Funds  of  a special  road  district,  when  the  district  comprises  territory  in 
two  or  more  counties,  may  be  used  in  any  part  of  the  district 
regardless  of  mileage  or  amount  of  funds  derived  from  any  county. 

70-37 

Oct  23 

Hon.  Tom  Phelps 

WITHDRAWN 

71-37 

Feb  24 

Mr.  Russell  N.  Pickett 

WITHDRAWN 

71-37 

Apr  26 

SCHOOLS. 

School  house  may  not  be  sold  until  another  house  is  provided. 

71-37 

Oct  11 

SHERIFF. 

Is  entitled  only  to  ten  cents  a mile  as  mileage  when  he  takes  two 
patients  to  a State  Hospital. 

71-37 

Dec  14 

COUNTY  CLERK. 

Under  the  statutes  is  entitled  to  retain  only  $1700.00  per  annum  for 
himself.  On  failure  to  pay  maximum  amount  deputies  or  assistants  may 
receive  under  the  statute,  Clerk  cannot  retain  difference  for  himself. 

73-37 

Feb  17 

WATERS. 

State  lines,  as  well  as  other  lines  bounded  by  a river  change  with  the 

BOUNDARIES. 

STATES. 

gradual  changing  or  the  course  of  the  river,  but  do  not  change  if  the 
change  is  sudden  and  by  avulsion. 

73-37 

Apr  2 

Hon.  Virgil  L.  Rathbun 

WITHDRAWN 

74-37 

Mar  23 

LOTTERIES. 

Hollywood  and  similar  theatre  schemes. 

74-37 

Sept  7 

AMENDMENT 

NUMBER  FOUR. 

CONSERVATION 

COMMISSION. 

Has  power  both  by  Amendment  Number  Four  and  Section  8211,  R.  S. 
1929,  to  confer  honorary  commissions  on  persons  and  require  such 
persons  to  enter  into  a reasonable  bond. 

75-37 

July  23 

DENTISTS. 

Contents  of  window  and  door  plate  notices. 

75-37 

Sept  6 

Mr.  John  L.  Rice 

WITHDRAWN 

76-37 

Jan  13 

FICTITIOUS  NAME. 

Use  of  fictitious  name  as  a violation  of  criminal  law. 

76-37 

Jan  25 

COUNTY  CLERK. 

Compensation  of  County  Clerk  and  Deputies  in  Osage  County  and  how 
paid. 

76-37 

Jan  29 

COLLECTORS. 

BONDS. 

Drainage  district  bonds  are  payable  in  the  order  of  their  presentation, 
absent  showing  that  the  taxing  power  has  been  exhausted. 

76-37 

Feb  16 

SCHOOLS. 

School  fund  provided  for  by  Sections  6 and  7 of  Article  XI  of  the 
Constitution,  cannot  be  used  for  any  purpose  other  than  support  of 
free  public  schools  and  the  State  University. 

76-37 

Mar  31 

ANIMALS. 

Under  Section  12862,  R.  S.  Mo.  1929,  a person  has  the  authority  to  kill 
dogs  in  the  act  of  maiming  or  seizing  hogs.  He  does  not  have  authority 
to  kill  the  dogs  on  the  premises  of  the  owner  of  the  dogs. 

76-37 

Oct  19 

COUNTY 

DEPOSITORIES. 

SECURITIES- 

COLLATERAL. 

Securities  as  set  forth  in  Section  11469-Laws  of  1937,  page  521, 
eligible  to  secure  county  deposits.  Farm  mortgages  not  proper 
collateral  to  secure  county  deposits. 

76-37 

Oct  19 

PROSECUTING 

ATTORNEY. 

RECORDS  ALL 

DESTROYED  IN 

CRIMINAL  CASE. 

WHAT  ACTION 

TAKEN. 

Where  all  records  of  conviction  and  sentence  destroyed,  prosecuting 
attorney  should  renew  prosecution. 

76-37 

Oct  30 

SUPERINTENDENT  OF 

INSURANCE- 

APPROVAL. 

Articles  of  incorporation  of  National  Protective  Insurance  Company 
under  Sections  5759-5760,  R.  S.  Mo.  1929. 

76-37 

Dec  1 

INSURANCE. 

Stipulated  premium  plan  companies  must  comply  with  Senate  Bill  No. 

126. 

77-37 

Apr  15 

TAXATION. 

Property  purchased  with  funds  received  under  World  War 

Compensation  Act  subject  to  State  and  County  Taxation. 

77-37 

July  1 

TOWNSHIPS. 

May  not  issue  bonds  for  road  purposes  when  there  is  a special  road 
district  organized  which  includes  the  whole  or  any  part  of  said 
township  within  its  boundaries,  and  has  road  bonds  outstanding  and 
unpaid. 

78-37 

Aug  28 

PENAL  INSTITUTIONS. 

Sentences  are  to  run  concurrently  from  the  date  rendered  unless  the 
sentencing  court  directs  sentence  to  commence  at  a future  time. 

78-37 

Nov  5 

Mrs.  Anice  Sanders 

WITHDRAWN 

78-37 

Dec  28 

HABEAS  CORPUS. 

PENAL  INSTITUTIONS. 

Writ  served  on  person  in  custody  must  deliver  the  body  and  may  be 
reimbursed  by  Legislative  appropriation  for  necessary  expenses. 

80-37 

June 

MOTOR  VEHICLES. 

A private  person  who  transports  school  children  to  and  from  school 

12 

DRIVERS  LICENSE 

LAW. 

without  compensation  does  not  "operate"  school  bus. 

81-37 

Apr  30 

INHERITANCE  TAX. 

Consideration  affecting  transfer  in  contemplation  of  death. 

81-37 

July  16 

ESCHEAT  FUNDS. 

All  funds  remaining  unpaid  and  unclaimed  in  the  hands  of  executor  or 
administrator  shall,  upon  order  of  the  court  in  which  a final  settlement 
is  made,  be  paid  into  the  treasury  within  one  year. 

82-37 

Feb  27 

GENERAL  ASSEMBLY. 

Power  of  Legislature  to  employ  additional  employees  to  assist 
Investigating  Committee  under  House  Resolution  No.  60 

82-37 

Mar  5 

DEPOSITORIES. 

COUNTY 

DEPOSITORIES. 

Bond  must  be  given  to  secure  the  full  amount  of  the  "total  annual 
revenue"  of  the  county. 

County  treasurer  liable  for  funds  deposited  in  an  unlawful  county 
depository. 

82-37 

Mar  17 

TOWNSHIP 

ELECTIONS. 

Ballots  need  not  conform  with  Sec.  10300,  R.  S.  1929,  as  amended, 
pertaining  to  General  Elections. 

82-37 

Apr  1 

Hon.  John  E.  Short 

WITHDRAWN 

82-37 

July  16 

TAXATION  & 

REVENUE. 

INCOME  TAX. 

Corporations  do  not  have  to  file  tax  returns  if  they  have  no  income. 

Individuals  do  not  have  to  file  tax  returns  unless  income  exceeds 
$1,000.00  in  case  of  a single  person,  or  $2,000.00  for  head  of  family  or 
married. 

82-37 

Aug  17 

COUNTY  COURT. 

Does  not  have  authority  to  divert  funds  derived  by  levies  of  special 
road  district  for  purpose  other  than  that  for  which  same  were  levied. 
Special  road  district  may  recover  from  county  funds  to  which  it  was 
entitled  under  Sec.  8042,  R.  S.  Mo.  1929,  When. 

82-37 

Aug  25 

COUNTY  COURT. 

Under  Section  9868,  R.  S.  Mo.  1929,  additional  levy  can  be  placed  on 
the  collector's  books  and  collected  in  the  year  1937. 

82-37 

Dec  6 

ELECTIONS. 

Board  in  Kansas  City  may  not  pay  additional  assistants  more  than  that 
fixed  by  statute. 

82-37 

Dec  8 

BOARD  OF  ELECTION 

COMMISSIONERS. 

Shall  select  names  of  judges  and  clerks  at  least  60  days  prior  to  the  city 
election  to  be  held  on  March  29,  1938. 

83-37 

Jan  8 

MOTOR  VEHICLE. 

Persons  charged  with  the  larceny  of  a motor  vehicle  or  any  part 
thereof,  when  found  guilty,  the  punishment  shall  be  assessed  in 
accordance  with  the  provisions  of  the  Motor  Vehicle  Act. 

83-37 

Jan  8 

BOARD  OF  HEALTH. 

SOLDIERS  AND 

SAILORS. 

RECORDS. 

A fee  of  50  cents  must  be  charged  for  certified  copies  of  birth  or  death 
records,  except  soldiers  and  sailors,  when  certain  facts  exist,  are 
entitled  to  same  free  of  charge. 

83-37 

Jan  13 

OFFICES. 

Superintendent  of  Trachoma  Hospital  at  Rolla  may  accept  employment 
as  examiner  for  insurance  company  and  Missouri  Commission  for  the 
Blind  if  such  does  not  interfere  with  his  duties  as  Superintendent. 

83-37 

Feb  2 

COLLECTOR. 

EX  OFFICIO 

TREASURER. 

Required  to  give  a new  bond  after  January  1,  1937. 

83-37 

Feb  26 

COUNTY  TREASUERER 

EX  OFFICIO 

COLLECTOR. 

Not  entitled  to  percentage  fee  for  disbursement  of  school  moneys 

referred  to  in  Section  9266  R.  S.  Mo.  1929. 

83-37 

Mar  22 

AMENDMENT  NO.  4. 

HOUSE  BILL  NO.  218. 

Rabbits  are  not  protected  at  the  present  time,  but  if  House  Bill  No.  218 
is  enacted  by  the  Legislature  the  Conservation  Commission,  as  set  up  in 
Amendment  No.  4 will  have  the  control  and  regulation  of  rabbits  to  the 
extent  that  said  Bill  confers  authority  on  the  Commission. 

83-37 

Mar  23 

CHECKS  OR  DRAFTS. 

Insufficient  fund  checks.  Applicability  of  Section  4305  R.  S.  Mo.  1929. 

83-37 

Apr  1 

ELECTIONS. 

The  office  of  Collector  of  cities  of  the  fourth  class  is  an  elective  office. 

When  an  office  does  not  appear  on  the  ballot  the  electors  may  write  in 
the  name  of  a qualified  person  to  fill  that  office. 

83-37 

Apr  2 

BARBER  BOARD. 

The  moral  character  of  an  applicant  for  a barber's  certificate  is  within 
the  discretion  of  the  board  of  examiners,  conviction  of  a crime  may  be 
taken  in  consideration  in  determining  same. 

83-37 

Apr  2 

INHERITANCE  TAXES. 

Non-resident  beneficiaries  have  the  same  exemption  as  resident 

beneficiaries. 

83-37 

Apr  20 

INTER-STATE 

COMPACTS. 

House  Bill  459  not  in  conflict  with  Constitution  of  Missouri  and  United 

States. 

83-37 

May  4 

ADMINISTRATION. 

Estates  of  persons  presumed  to  be  dead  must  be  administered 
according  to  the  terms  of  the  statutes. 

83-37 

May  5 

TAXATION  AND 

REVENUE. 

Liability  of  employees  of  Federal  Reserve  Banks  for  Missouri  Income 

Taxes. 

83-37 

May  7 

Hon.  Wayne  V. 

Slankard 

WITHDRAWN 

83-37 

May  24 

LIQUOR. 

Appropriation  for  Department  of  Liquor  Control  cannot  be  used  to  pay 
expenses  of  witnesses  subpoenaed  by  the  State  or  Liquor  Control. 

83-37 

June  9 

CORONER. 

Duty  of  attending  physician  to  notify  coroner  upon  death  of  person 
from  injuries  received  by  violence. 

83-37 

June 

15 

Hon.  Forrest  Smith 

WITHDRAWN 

83-37 

June 

17 

BONDS. 

OFFICERS. 

Collector  who  fails  to  certify  delinquent  state  income  taxpayers  within 
thirty  days  after  delinquency  is  liable  on  his  official  bond. 

83-37 

June 

18 

TAXATION  - INCOME 

TAXES. 

Liability  of  employees  of  railroad  federal  equity  receiver  or  trustee 
under  Section  77  of  the  National  Bankruptcy  Act. 

83-37 

July  14 

COUNTY  SURVEYOR. 

Entitled  to  salary  as  Surveyor  and  as  ex  officio  County  Engineer. 

83-37 

July  14 

SALES  TAX:  SECTIONS 

13,  24  AND  25,  SALES 

TAX  ACT  OF  1937. 

In  case  the  State  Auditor  extends  time  for  making  any  return  or  paying 
any  tax  required  by  this  Act,  such  taxpayer  is  relieved  of  the  payment 
of  the  interest  prescribed  by  Section  24  and  is  entitled  to  deduct  the 

3%  of  the  tax  as  provided  by  Section  25  of  the  Act. 

83-37 

Aug  13 

COUNTY 

COLLECTORS. 

County  Collectors  liable  on  official  bonds,  where  they  fail  or  refuse  to 
publish  a list  of  delinquent  lands  for  sale. 

83-37 

Sept  4 

PROSECUTING 

ATTORNEY. 

(1)  May  make  and  swear  to  complaint  for  a felony  under  Section  3467, 

R.  S.  1929. 

(2)  No  civil  liability  on  prosecuting  attorney  in  event  of  failure  of 
prosecution  by  acquittal,  dismissal  or  otherwise. 

83-37 

Sept  23 

TAXATIONS. 

SALES  TAX. 

Fees  and  charges  paid  for  privilege  of  fishing  are  not  subject  to  the 
provisions  of  the  2%  Sales  Tax  Act. 

83-37 

Nov  4 

NURSERY  STOCK. 

Subject  to  inspection,  when. 

83-37 

Nov  5 

MISSOURI  ATHLETIC 

COMMISSION. 

Commission  has  no  jurisdiction  over  boxing  events  held  at  Jefferson 

Barracks. 

83-37 

Dec  2 

MOTOR  VEHICLE 

FUEL 

TAX. 

GASOLINE. 

No  refund  of  tax  on  gasoline  exported  in  tanks  of  automobiles. 

83-37 

Dec  31 

STATE  BOARDS. 

Right  of  State  Auditor  to  issue  warrants  for  rent  and  stenographic  help 
for  the  following  Boards:  Nurse  Examiners,  Optometry,  Osteopathy, 

Barbers,  Embalming,  Chiropractic  Examiners,  Dental  Examiners, 
Accountancy  and  Pharmacy. 

84-37 

Sept  10 

TAXATIONS. 

SALES. 

TAX. 

Rural  Electrification  Co-Operative  Associations  to  pay  the  sales  tax  for 
electric  current  and  energy  purchased  from  the  seller  of  such  current. 

85-37 

Feb  5 

AMENDMENT  NO.  4. 

(1)  The  amendment  does  not  empower  the  Conservation  Commission 
to  make  its  own  laws  independent  of  the  Legislature. 

(2)  A statute  enacted  by  the  Legislature  empowering  the  Conservation 

Commission  to  make  its  own  laws  would  not  be  valid. 

(3)  Amendment  does  not  authorize  Commission  to  determine  who  shall 
buy  licenses  to  hunt,  etc.  And  four  other  questions. 

85-37 

Feb  20 

SUPERVISOR  OF 

BUILDING  AND  LOAN 

ASSOCIATIONS. 

(1)  A person  appointed  by  the  Governor  to  fill  vacancy  in  office  of 
Supervisor  of  Building  and  Loan  Associations  has  authority  to  discharge 
the  duties  of  Supervisor  prior  to  confirmation  by  the  Senate. 

(2)  Removal  of  supervisor  disqualifies  him  to  act  as  Receiver.  Supervisor 
appointed  to  fill  vacancy  should  proceed  to  have  himself  appointed 
receiver  in  all  cases  pending  in  court  and  court  should  appoint  him  as 

such  receiver. 

85-37 

Apr  5 

MOTOR  VEHICLES. 

Commissioner  of  Motor  Vehicles  may  show  tonnage  capacity  on  license 
plates  for  commercial  vehicles. 

85-37 

Apr  29 

GOVERNOR. 

Senate  Bill  No.  5 which  attempts  to  create  a Revision  Commission  is 

unconstitutional  for  four  reasons. 

85-37 

May  18 

BUILDING  & LOAN. 

Proposed  merger  of  Benefit  with  North  American  Association 
approved. 

85-37 

May  25 

BOARD  OF 

PERMANENT  SEAT  OF 

GOVERNMENT. 

May  hang  in  the  Capitol  plaster  cast  models  of  Victor  Holm's  Missouri 
Monument  in  the  Vicksburg  National  Park,  one  panel  showing  the 

Union  Army  in  battle  and  one  showing  the  Confederate  Army  in  battle, 
if  said  panels  harmonize  with  the  uses,  style  and  construction  of  the 
State  Capitol. 

85-37 

July  3 

DRAINAGE  DISTRICTS. 

Collection  of  costs  in  suits  for  delinquent  drainage  taxes. 

85-37 

July  15 

SALES  TAX  AND 

REVENUE. 

Consular  officers  and  their  employees,  nationals  of  other  foreign 
governments,  not  liable  for  payment  of  a sales  tax. 

85-37 

July  26 

SALARIES  AND  FEES. 

OFFICERS. 

Probate  Judges  compensation  is  based  on  fees  collected  rather  than  on 

fees  earned. 

85-37 

July  30 

MOTOR  VEHICLES. 

Non-residents  who  purchase  motor  vehicles  in  Missouri  may  be  issued 
certificate  of  ownership. 

85-37 

Aug  27 

BOARD  OF 

PHARMACY. 

If  April  examination  is  declared  void,  applicants  found  guilty  of  no 
wrong  should  be  given  opportunity  to  retake  examination  prior  to 

September  6th,  1937. 

85-37 

Sept  9 

AMENDMENT 

NUMBER  FOUR. 

CONSERVATION 

COMMISSION. 

All  counties  now  having  in  force  the  provisions  of  Section  8246, 
relating  to  a closed  season  on  quail  will  continue  to  have  closed  season 
until  the  expiration  of  the  time  as  mentioned  in  said  section. 

85-37 

Sept  22 

GOVERNOR. 

The  Governor  of  the  State  of  Missouri  cannot  sign  and  enter  into  a 
compact  with  other  states  without  legislative  authority. 

85-37 

Oct  28 

COUNTY  TREASURER. 

The  County  is  not  liable  for  the  compensation  of  the  county  treasurer 
prior  to  his  appointment  by  the  Governor. 

85-37 

Nov  8 

Hon.  Lloyd  C.  Stark 

WITHDRAWN 

85-37 

Nov  24 

MOTOR  VEHICLES. 

Commissioner  of  Motor  Vehicles  may,  in  his  discretion,  with  the 
approval  of  the  State  Highway  Engineer,  issue  overweight  permits  in 

accordance  with  the  terms  of  the  statute. 

85-37 

Dec  16 

MOTOR  VEHICLES. 

What  constitutes  "public"  or  "common  carrier"  within  the  meaning  of 
Section  5,  Laws  of  1937,  page  372. 

85-37 

Dec  29 

STATE  INSTITUTION 

INSURANCE. 

Insurance  may  be  carried  on  properties  of  state  institutions  if 
authorized  by  statute  and  if  legislature  makes  appropriations  for 
payment  of  premiums. 

86-37 

Apr  9 

MOTOR  VEHICLES. 

If  plates  are  lost  or  destroyed  by  seizure  or  otherwise  duplicates  must 

be  issued. 

86-37 

May  7 

COUNTY  SURVEYOR. 

If  surveyor  refuses  or  neglects  to  give  bond  within  the  time  prescribed 
in  section  11572,  then,  by  the  terms  of  section  11574,  a vacancy  may 
be  declared  and  filled  by  the  Governor  under  section  10216. 

86-37 

May  8 

TAXATION. 

County  Collector  unauthorized  to  collect  delinquent  real  estate  taxes 
due  cities  of  the  fourth  class,  is  without  authority  to  sell  property  to 
enforce  such  collections,  and  is  entitled  to  no  commission  on  any  such 

taxes  collected. 

86-37 

June 

29 

MOTOR  VEHICLES. 

All  operators  of  motor  vehicles  being  operated  within  this  state,  whose 
height,  width  and  length  exceeds  the  inhibitions  of  the  statute  by 
reason  of  the  use  of  clearance  lights  and  rear  vision  mirrors,  must 
obtain  special  permits  therefor. 

86-37 

Aug  6 

CIRCUIT  CLERKS-FEES 

& SALARIES. 

CLERK  OF  JUVENILE 

COURT-SALARY. 

HOUSE  BILL  177. 

1.  Emergency  clause  not  effective  under  H.B.  177. 

2.  Clerk  permitted  change  from  fee  basis  to  salary,  during  term, 
without  violating  Sec.  8,  Art.  XIV,  Mo.  Const. 

3.  Clerk  of  Juvenile  Court  entitled  to  salary  during  his  present  term. 

86-37 

Aug  17 

LOTTERIES. 

"Surprise  Night"  and  similar  theatre  schemes. 

86-37 

Nov  12 

VENDING  MACHINES. 

May  be  a lottery  or  slot  machine  depending  upon  the  value  of  the 
tokens  given  as  prizes. 

87-37 

Jan  20 

DEEDS  OF  TRUST 

AND  MORTGAGES. 

Person  must  release  within  thirty  days  after  date  of  payment  of  deed 
of  trust  or  mortgage,  after  request;  and  failing  to  do  so  penalty 

attaches. 

87-37 

Mar  12 

PRIVATE  SCHOOLS. 

A school  incorporated  under  the  provisions  of  Article  X,  of  Chapter  32, 
of  R.  S.  Mo.  1929,  is  entitled  to  hold  property  for  corporate  purposes 
up  to  an  amount  as  indicated  in  Section  9743,  R.  S.  Mo.  1929,  and  such 
property  shall  be  tax  exempt. 

88-37 

Jan  25 

PUBLIC 

ADMINISTRATOR. 

Term  of  office.  Eligibility  to  office  not  affected  by  time  of  filing  surety 

bond. 

88-37 

Sept  22 

COUNTY  CLERKS. 

County  Courts  cannot  persist  in  keeping  a county  clerk  on  a fee  basis 
until  the  expiration  of  the  term  for  which  the  county  clerk  was  elected. 

89-37 

Mar  5 

COUNTY  HIGHWAY 

COMMISSION. 

COUNTY  HIGHWAY 

ENGINEER. 

COUNTY  COURTS. 

Expenses,  mileage  and  per  diem  for  traveling  outside  the  county.  Right 
to  per  diem  for  same  day  as  County  Court  and  County  Board  of 
Equalization. 

89-37 

May  13 

OLD  AGE 

ASSISTANCE. 

House  Concurrent  Resolution  No.  16  in  Senate  Journal,  p.  580,  as  it 
applies  to  Old  Age  Assistance  and  the  Old  Age  Assistance  Department. 

90-37 

Apr  29 

ANIMALS— 

STALLIONS. 

Owner  of  stallion  has  lien  on  foal  for  one  year. 

90-37 

Apr  29 

CITY  COLLECTOR. 

When  special  election  may  be  called  to  fill  office;  authority  to  reduce 
compensation. 

94-37 

Apr  22 

COSTS. 

Jury  costs,  under  Section  8774,  after  a mistrial  and  a compromise 
between  the  parties  in  which  each  agrees  to  pay  half,  should  be  six 
dollars  for  each  party. 

94-37 

Aug  6 

INHERITANCE  TAX. 

Missouri  estate  tax  on  property  belonging  to  non-resident  is  equal  to 
80%  of  the  Federal  estate  tax  imposed  on  said  property. 

94-37 

Nov  10 

ROADS  AND  BRIDGES. 

Warrants  may  be  issued  and  registered  up  to  amount  of  anticipated 
revenue,  but  not  in  excess. 

96-37 

Aug  3 

Mr.  J.  T.  White 

WITHDRAWN 

97-37 

Jan  4 

TAXATION. 

Personal  property  of  Naval  Reservists  subject  to  property  tax. 

97-37 

Jan  4 

TAXATION. 

Certificate  holder  only  entitled  to  receive  amount  of  certificate  plus 
subsequent  taxes  paid. 

97-37 

Jan  13 

SHERIFFS. 

Contracting  with  sheriffs  brother  to  feed  prisoners  at  County  Jail  would 

not  be  a violation  of  the  Nepotism  Act. 

97-37 

Jan  27 

RECORDER. 

Recorded  instruments  may  be  destroyed  without  liability  on  the  part  of 

the  Recorder. 

97-37 

Mar  10 

COUNTY  HIGHWAY 

ENGINEER. 

Compensation  and  when  same  may  be  withheld. 

97-37 

Mar  23 

COUNTY  BUDGET 

ACT. 

Contracts  made  with  an  Engineer  for  determining  data  for  roads  and 
bridges,  if  the  compensation  is  fixed  according  to  the  amount  of  data 
prepared  and  he  is  to  be  paid  after  completion  of  the  work  his 
compensation  should  be  paid  out  of  the  revenue  for  the  year  in  which 
the  work  is  completed. 

97-37 

Apr  20 

SCHOOLS. 

District  of  residence  need  not  pay  any  of  the  first  $50.00  of  high  school 
tuition  for  its  pupils. 

97-37 

Apr  30 

TOWNSHIP 

TREASURER. 

The  township  ex  officio  treasurer  of  township  is  not  entitled  to 
commission  on  money  belonging  to  office  which  he  turns  over  to  his 

successor. 

97-37 

May  6 

TAXATION. 

BUILDING  & LOAN. 

Building  and  Loan  association  cannot  be  compelled  by  county  board  of 
equalization  to  give  list  of  shareholders;  shareholders  must  return  list 
of  shares  and  actual  cash  value  thereof;  shares  upon  which  there  is  a 

loan  need  not  be  returned  on  the  assessment  list. 

97-37 

May  18 

DRAINAGE  & LEVEE 

DISTRICTS. 

LEVEE  & DRAINAGE 

DISTRICTS. 

COUNTY  TREASURER. 

TAXATION  AND 

REVENUE. 

COUNTY 

TREASURER'S  FEES. 

Fees  due  county  treasurer  for  disbursing  levee  funds  organized  under 
county  courts. 

97-37 

May  25 

ASSESSOR. 

Under  Section  12357  is  to  receive  four  cents  for  the  complete  blank 
and  not  for  each  separate  item  filled  out  in  said  blank. 

97-37 

June  7 

COLLECTORS. 

Rule  for  determining  the  classification  under  Section  9935.  Taxes  levied 
for  special  road  district  to  be  included  in  classification. 

97-37 

June 

11 

CRIMINAL  COST. 

Neither  State,  County  or  Prosecuting  Attorney's  Office  are  liable  for 
cost  when  a person  charged  with  a felony  on  complaint  of  prosecuting 
attorney,  is  discharged  by  examining  official,  or  at  request  of 

Prosecuting  Attorney. 

97-37 

July  27 

TAXATION - 

ABANDONED 

Mode  of  collecting  tax  on  same. 

RAILROAD  RIGHT-OF- 

WAY. 

97-37 

Aug  10 

COUNTY  COURT. 

ROAD  BONDS. 

Section  7963,  R.  S.  Mo.  1929,  requires  proceeds  of  road  bonds  to  be 
turned  over  to  the  township  treasurer  and  disbursed  by  him  on  order 
of  county  court. 

97-37 

Aug  16 

JUSTICES  OF  THE 

PEACE. 

Powers  to  grant  stays  or  execution  can  commute  fines  to 
imprisonment. 

97-37 

Sept  3 

TAXATION. 

County  Collector  has  the  right  to  accept  payment  for  less  than  all  taxes, 
interest  and  penalties  due  and  delinquent  on  land  being  advertised  for 

the  third  sale. 

97-37 

Sept  4 

PRIVATE 

CORPORATIONS. 

Subject  to  prosecution  for  violations  of  the  criminal  law. 

97-37 

Sept  14 

TAXATION. 

Sales  of  delinquent  lots  and  lands  may  be  held  at  any  courthouse 
located  in  the  county  if  notice  provides  for  same;  if  notice  does  not 
provide  then  sale  to  be  held  at  county  seat  courthouse. 

97-37 

Sept  17 

TAXATION. 

Procedure  to  be  followed  in  sale  of  land  for  delinquent  taxes  under 
Jones-Munger  Law  in  view  of  remission  statutes. 

97-37 

Oct  9 

PROSECUTING 

ATTORNEYS. 

It  is  not  the  duty  of  the  prosecuting  attorney  to  bring  suits  in  behalf  of 
the  parents  of  students  against  the  school  district. 

97-37 

Oct  11 

MOTOR  VEHICLES. 

DRIVER'S  LICENSE 

ACT. 

Requires  an  operator  to  take  out  only  one  driver's  license. 

97-37 

Nov  12 

TAXATION  & 

REVENUE. 

Jones-Munger  Bill.  Purchaser  of  any  title  or  interest  or  real  estate  by 
proper  conveyance  would  have  the  same  right  of  redemption  as 

former  owner. 

97-37 

Nov  12 

TAXATION. 

Poll  taxes  for  1937  to  be  collected;  Section  8181  relating  to  poll  tax  in 
Special  Road  Districts  not  repealed. 

97-37 

Nov  13 

CATTLE  AND  HOGS. 

INSPECTION  OF. 

Duty  of  brand  inspector  to  inspect. 

97-37 

Nov  22 

Hon.  W.  P.  Wilkerson 

WITHDRAWN 

97-37 

Dec  21 

CRIMINAL 

PROCEDURE. 

COURTS. 

Special  judge  selected  by  Prosecuting  Attorney  and  Defendant  to  try 
criminal  case,  cannot  parole  convicted  defendant. 

97-37 

Dec  31 

FEES. 

RECORDER  AND 

CIRCUIT  CLERK. 

Recorder  and  Circuit  Clerk  shall  collect  and  account  for  fees  for  taking 
acknowledgments  and  affidavits. 

98-37 

Feb  5 

FICTITIOUS  NAME. 

Use  of  fictitious  name  as  a violation  of  criminal  law. 

98-37 

Feb  20 

Hon.  Conn  Withers 

WITHDRAWN 

97-37 

Apr  23 

ESCHEATS  FUND. 

Payment  to  Nonresident. 

98-37 

Sept  9 

Hon.  Conn  Withers 

WITHDRAWN 

98-37 

Oct  18 

PLAN  OF  SCREEN. 

A lottery  in  violation  of  Section  4314  R.  S.  Missouri  1929. 

98-37 

Nov  17 

FUNDS. 

Transfer  of  funds  at  end  of  biennium  in  accordance  with  the  Laws  of 

Missouri  1933,  Section  1,  page  415. 

98-37 

Dec  20 

COLLECTOR'S  BONDS. 

BONDS. 

County  Court  may  pay  premium  on  collector's  bond,  if  collector  elects 
to  give  surety  bond  and  county  court  consents  to  the  giving  of  same. 

98-37 

Dec  22 

SHERIFFS. 

Fees  in  reference  to  non  est  returns  on  search  and  seizure  warrants. 

99-37 

Jan  8 

CEMETERIES. 

TAXATION. 

Land  owned  by  cemetery  company  and  not  used  for  burial  purposes  is 
subject  to  taxation. 

99-37 

Jan  21 

COUNTY  COURTS. 

May  employ  and  dismiss  assistants  under  Section  8020,  R.  S.  Mo.  1929. 

99-37 

Mar  27 

HABITUAL  CRIMINAL 

ACT. 

Sections  4461  and  4462,  R.  S.  1929.  Principal  charge  may  be  based  on 
a "mixed  felony"  and  be  punished  under  "Habitual  Criminal  Act." 

99-37 

Apr  13 

ROADS  AND  BRIDGES. 

County  Court  may  not  appoint  road  overseer  under  Section  7870  for 
special  road  districts  created  under  Section  8061,  R.  S.  Mo.  1929. 

99-37 

May  24 

LOTTERY. 

"Win-O"  game  operated  by  theatre  is  a lottery. 

99-37 

Oct  13 

JONES-MUNGER 

LAW. 

PUBLICATION. 

It  is  not  necessary  under  Section  9952b,  1935  Session  Acts  for  the 
Collector  to  make  any  certification  to  be  embodied  in  the  publication. 

99-37 

Nov  4 

ELECTIONS. 

St.  Louis  election  board  authorized  to  appoint  deputy  commissioners 
for  purposes  of  registration. 

99-37 

Nov  22 

BOARD  OF  ELECTION 

COMMISSIONERS. 

That  part  of  Section  36  which  provides  that  the  information  required 
to  be  typewritten  on  affidavit  forms  is  to  be  taken  from  registration 
book  is  directory. 

100-37 

June 

16 

FEES. 

SHERIFFS. 

For  summoning  petit  jury  and  for  apprehension  of  fugitives. 

CITIjiS  OF  TliE  FIRST  CliAaS — OFFICERS:  Vacancy  in  City 
Council,  how  filled,  and  reorganization  pursuant  to 

vacancy* 


April  23,  1937. 

4'*  \ 


Mr*Sam  Alberts 
City  Councilman 
City  of  St*  Joseph 
Ninth  and  Fell*, Street 
St.  Joseph,  — * 


' 

i 


bear  Sir! 

We  acknowledge  your  request  for  an  opinion  dated 
April  19,  1957,^Biich  reads  as  follows: 


"I  wish  to  ask  your  opinion  with 
reference  to  a question  that  came 
up  to-day  at  our  Council  Meeting. 


"If  the  president  of  the  Council 
tenders  his  resignation  to  the 
other  members  of  the  Council,  what 
Is  the  procedure  In  electing  a now 
president?  Does  the  present  Presi- 
dent Pro  tem,  succeed  in  that  office, 
or  is  it  necessary  to  hold  another 
election?" 


The  Courts  will  take  Judicial  knowledge  that  St. 

Joseph  is  a city  o£  the  first  class. 

Section  Mo*  1929,  provides  in  part: 

» # ■»  The  members  of  the  common 
council  shall  select  one  of  their 
number  as  president,  who  shall  serve 
as  such  president  for  a term  of  two 
years,  end  who  shall  preside  over  the 
meetings  of  the  common  council,  and 
shall  vote  as  other  members*  In  case 
of  the  president's  absence  or  Inability 
to  act,  the  common  council  shall  select 
a president 
continuance 


pro  tem* . who,  during  the 
of  the  president's  ab- 


sence or  inability  to  act,  shall  exer- 
cise all  the  rights  and  powers  devolv- 
ing upon  the  president.  ■*  * •» 


Mr.  Sam  Alberta 
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April  25,  1937 


Section  6171,  R.  S.  Mo.  1929,  provides  In  part: 

"The  mayor  and  common  council  shall 
have  power  within  the  city,  by  ordin- 
ance, not  Inconsistent  with  the  Con- 
stitution or  any  laws  of  this  state 
or  of  this  article:  ■»***• 

"XXXIX.  To  regulate  the  election  of 
all  elective  officers  and  provide 
for  removing  from  office  all  persons 
holding  office  under  the  provisions 
of  this  article,  where  such  election 
and  removal  Is  not  otherwise  provided 
for  by  this  article. 

Article  XIV,  Section  6 of  the  Missouri  Constitu- 
tion provides: 

"In  the  absence  of  any  contrary  pro- 
vision, all  officers  now  or  here- 
after elected  or  appointed,  subject 
to  the  right  of  resignation,  shall 
hold  office  during  their  official 
terms,  and  until  their  successors 
shall  be  duly  elected  or  appointed 
and  qualified." 


CONCLUSION. 


This  department  is  of  the  opinion  that  under  the 
Missouri  Constitution  any  person  holding  the  office 
of  city  councilman,  for  the  city  of  St.  Joseph,  holds 
the  same  subject  to  the  right  to  resign.  Where  a resig- 
nation is  tendered  by  a city  councilman,  it  can  be 
accepted  only  by  a City  Ordinance  as  provided  in  Section 
6171,  supra.  Where  resignation  is  thus  accepted  there 
is  a vacancy  in  said  office.  Where  the  officer  resigning 
be  the  president  of  the  City  Council,  then  the  office  of 
president  of  the  City  Council  becomes  vacant,  by  said 
resignation.  While  the  Legislature  intended  the  presi- 
dent pro  tem  to  act  In  the  president’s  absence,  or  in- 
ability, there  was  no  intention  for  him  to  become  presi- 
dent of  the  council  pursuant  to  a vacancy  in  office,  or 
the  Legislature  would  have  so  stated. 


Mr.  3am  Alberta 
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Aprll  23,  1937. 


Under  tho  Statutes  the  president  is  to  be  choaen 
at  an  election  by  the  members  of  the  council,  and  the 
office  of  president  is  not  filled  by  operation  of  the 
law.  ' Where  there  la  a vacancy  in  said  office,  a 
majority  vote  of  the  members  will  elect  the  new  president, 
and  until  the  president  be  elected  the  president  oro  tem 
would  continue  as  the  oresiding  officer. 


Respectfully  submitted 


WM.  OKR  SAWYTH8 

Assistant  Attorney  General. 


APPROVLDi 


thttact : 

(Acting)  Attorney  General. 


W0S:H 


BUILDING  & LOAN:  Consent  of  Supervisor  necessary  in  order 

to  mature  stock;  a plan  of  maturing 
certificates  which  exacts  a contribution 
from  shareholders  is  legal  if  no  advantage 
or  disadvantage  is  taken  of  other  shareholde 


June  1,  1957 


Honorable  Joe  C.  A cuff 
Chief  Clerk 

Bureau  of  Building  & Loan 
supervision 

Jefferson  City,  Ui3souri 


FILED 


uear  Hr.  ^ouff : 


This  is  to  acknowledge  your  letter  as 

follows ; 


"\»e  are  in  receipt  of  a request, 
by  the  santa  Fe  savings  and  Loan 
Association,  Kansas  City,  Missouri, 
for  our  approval  on  the  maturity 
of  several  shares  of  stock  of  that 
association.  Their  method  of 
maturity  as  set  forth  in  the  request 
is  to  ask  a contribution,  by  the 
shareholder,  in  the  form  of  a lump 
sum  in  lieu  of  extended  monthly  pay- 
ments. In  this  manner,  they  declare 
the  stock  matured  at  the  par  value  as 
stated  on  the  certificate  issued  at 
a date  earlier  than  the  earnings  of 
the  association  justify. 

"In  other  words,  on  the  bac$  of  the 
certificates  Issued  by  this  associa- 
tion, there  was  u sohedule  printed 
estimating  maturity  of  this  particu- 
lar stock  in  120  months.  The  120 
months  period  has  now  expired  but  the 
earnings  of  the  association  have  not 
been  sufficient,  totaled  with  the  dues 


Honorable  Joe  C.  Acuff 
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June  1,  1937 


paid  In,  to  reach  the  par  value 
of  the  certificate.  Therefore, 
the  association  Is  requesting  that 

the  shares  be  matured  at  the  book 
value  but  rather  than  show  maturity 
at  an  amount  less  than  the  par  value 
is  asking  for  a contribution  to  make 
up  the  difference. 

MIn  studying  the  law  regarding 
maturities,  I find  that  it  does  not 
specifically  state  thut  the  maturity 
value  must  necessarily  be  the  par 
value  stated  on  the  certificate.  The 
question  arises  in  my  mind  is  whether 
it  is  possible  to  mature  stock  at 
book  value. rather  than  par  value  and 
if  so,  should  it  be  declared  matured 
at  the  book  value  rather  than  asking 
for  an  additional  contribution  in 
order  to  maintain  maturity  at  the  par 
value  stated  on  the  certificate. 

"I  have  before  me  a method  of  matur- 
ing stock  in  such  a manner  as  set 
forth  by  the*  Santa  ye  Savings  and 
Loan  Association  in  a letter,  which  I 
am  inclosing,  to  one  of  their  share- 
holders. 

"Inasmuch  as  both  the  association  and 
the  shareholder  herein  mentioned  are 
anxious  to  receive  an  immediate  reply 
we  respectfully  request  that  you  let 
ue  have  a written  opinion  at  your 
earliest  convenience. 

"Please  return  the  Inclosures  with 
your  opinion  so  thut  we  may  restore 
them  to  our  files." 


Honorable  Joe  C 


AOUff 
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June  1,  1937 


The  inclosures  appended  to  your  letter  show 
that  the  Santa  Fe  Savings  and  Loan  Association  is  seek- 
ing to  mature  stock  by  exacting  a contribution  from 
each  shareholder  on  eaoh  share  of  stock.  In  other  \*oras, 
the  dues  paid,  plus  the  profits,  will  not  mature  the 
stock  at  its  book  or  maturity  value  unless  a contribu- 
tion is  exacted  in  order  to  bring  the  share  of  stock  to 
its  book  value  or  its  maturity  value.  The  method  of 
obtaining  the  contribution  from  the  shareholders  being 
that  the  certificate  of  stock  is  endorsed  and  forwarded 
to  the  association,  at  which  time  t check  is  delivered 
to  the  shareholder  for  the  amount  of  the  contribution, 
signed  by  the  -ssocietion.  This  check  is  then  endorsed 
by  the  shareholder  and  returned  to  the  association. 

V.hen  this  contribution  check  is  received  by  the  Associa- 
tion then  a second  check  is  forwarded  to  the  shareholder, 
which  will  be  the  book  value  or  stated  maturity  value  of 
the  stock,  less  the  amount  of  the  first  check/  The  en- 
closure appended  to  your  letter  explains  in  detail  the 
method  as  follovre: 

"The  way  we  have  to  mature  these 
is  as  follows:  On  or  after  April 
10th  you  endorse  your  certificate 
on  the  back  on  the  lower  right 
hand  line,  ana  send  it  in  to  us. 

..e  then  send  you  u check  for  v110.00 
which  you  will  endorse  and  return 
to  us.  ...s  scon  as  this  is  received 
we  will  send  you  the  check  for 
v-390 .00  to  complete  the  transact  ion." 

The  above  procedure  will  mature  v£>00.00  worth 
of  certificates. 

A Building  and.Losn  Association  is  a creature  of 
statute,  and  is  governed  in  its  operation  by  the  statutes 
and  its  by-laws.  Bertohe  vs.  Loan  L Investment  Association 
of  Missouri,  147  Mo.  343. 


Honorable  Joe  C.  Acuff 
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We  do  not  know  what  the  b -laws  of  the  tanta  Fe 
hayings  and  Loan  Association  provide  relative  to  the  ma- 
turity of  shares  by  contribution  from  shareholders. 
Suffice  it  to  say,  however,  that  the  by-laws  would  have 
to  provide  for  maturity  of  certificates  in  the  manner 
sought.  The  applicable  statutory  provisions  relating  to 
maturity  of  certificates  is  found  in  Section  5603,  Laws 
of  Missouri,  1931,  ( p.154).  We  quote  the  statute  as 
follows : 

"Jaoh  shareholder  shall  pay  to 
said  corporation  at  or  before 
each  stated  meeting  of  the 
directors  or  at  such  time  as  may 
be  provided  in  the  by-laws  as  a 
contribution  to  the  capital 
thereof  the  sum  fixed  as  dues 
for  each  and  every  share  held  by 
him,  until  each  share  shall, 
under  the  provisions  of  this 
article,  reach  the  ultimate  value 
thereof:  * * * and  provided 
further,  that  when  any  shares  of 
stock  of  an  association  have,  in 
the  opinion  of  the  board  of  directors 
reached  their  ultimate  value,  such 
fact  shall  be  reported  to  the  super- 
visor of  building  and  loan  associa- 
tions; and  no  stock  shall  be  matured 
or  money  paid  thereon  except  with  the 
Consent  and  approval  of  said  super- 
visor of  building  and  loan  associations.1* 

Nowhere  in  the  statute  is  the  word  "matur ity" 
defined.  The  only  reference  being  that  the  by-laws  fix 
the  amount  to  be  paid  as  dues  by  the  shareholders  until 
such  shares  reach  the  ultimate  value . 

"The  term  tmaturityt  when  used 
in  connection  with  contracts 
generally  is  interpreted  to 
refer  to  the  time  when  its  con- 
ditions and  obligations  are  to 
be  completely  fulfilled.  * * * 

Patterson  vs.  Reddish,  56  Cal. 

A. 917,  SOI." 


Honorable  Joe  C.  Aouff 
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June  1,  1937 


In  Bertohe  vs.  Loan  & Investment  Association 
of  Missouri,  the  Supreme  Court,  en  banc.  In  discussing  the 
maturity  or  par  of  shares,  said  the  following:  (p.357) 

"The  law  governing  the  formation 
of  building  and  loan  associa- 
tions contemplates  a scheme  for 
paying  the  capital  stock  in  in- 
stallments, so  long  as  such 
periodical  payments,  taken  in 
connection  with  its  other  income 
arising  from  fines,  dues,  interest 
and  profits , are  necessary  in 
order  to  bring  the  stock  up  to  par.” 

Therefore  for  the  purpose  of  Building  and  Loan 
Associations  & share  of  stock  will  be  deened  to  have 
matured  or  to  have  reached  its  ultimate  value  when  the 
dues  paid  in,  plus  profits,  amounts  to  the  stated  par  value .The 

Court  has  repeatedly  held  that  an  i^ssooiation  cannot  fix 
a definite  or  arbitrary  period  in  which  to  mature  snares 
of  stock  for  the  reason  that  a Building  and  Loan  Association 
is  a iputual  concern,  and  that  the  maturing  of  the  shares 
of  stock  ooours  when  dues,  plus  profltB,  cause  the  stock  to 
reaoh  its  ultimate  stated  value.  In  other  words,  an 
Association  cannot  guarantee  that  a share  of  stook  will 
mature  in  so  m. ny  months.  Bertohe  vs  Loan  L Investment 
association  of  Missouri,  supra;  Fisher  vs.  Patton,  134  Mo. 

32. 

The  method  of  maturing  a share  of  stock  proposed 
by  the  Santa  Fe  Savings  & Loan  Association  is  not  ob Jeotionable 
if  such  method  does  not  deprive  other  shareholders  of  any 
substantial  rights.  In  other  words,  if  the  proposed  method 
inures  to  the  advantage  or  disadvantage  of  other  shareholders, 
then,  of  course,  the  maturing  of  the  particular  shares  in 
the  manner  and  method  proposed  would  be  ultra  vires  and  void. 

In  Fisher  vs.  Patton,  supra,  the  Supreme  Court, 
en  bene,  had  the  following  to  say  concerning  fiotitious 
oredits  in  order  to  mature  stock:  (p.53) 
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’’The  action  of  defendants  in  an 
attempt  to  show  a value  of  $200 
in  oash  on  the  books  of  the 
association  for  each  share  by  a 
fictitious  orcdit  of  thereon, 
which  is  assumed  to  be  present 
because  the  uverage  of  premiums 
amount  to  that  sun,  can  not  be 
upheld  as  against  plaintiff. 

The  statement  of  July,  1894,  shows 
that  the  shares  were  . orth  .r158 
in  cash  and  only  by  this  fictitious 
credit  could  the  amount  of  *200 
be  reached.  Juoh  a calculation 
deprives  plaintiff  of  a substantial 
right.  It  deprives  him  of  his 
pr  party  and  impairs  the  obliga- 
tion of  his  contract. " 

In  iiertohe  vs  Loan  &.  Investment  Association  of 
Missouri,  supra,  the  Court  said:  (p.360) 

"The  association  being  organized 
under  a mutual  plan  must  treat 
all  of  its  members  equally,  and 
any  contract  v/hereby  one  stock- 
holder obtains  greater  share  of 
profits  than  another  would  be 
violative  of  the  principle  of 
mutuality  between  the  stockholders. 

The  plainest  principles  of 
justice  and  honesty  clearly  forbid 
that  one  class  of  stockholders 
equally  meritorious  should  be  com- 
, polled  to  suffer  that  others  may 
profit  thereby." 

From  the  abpve  und  foregoing  it  Is  our  opinion 
that  as  the  oonsent  and  approval  of  the  Supervisor  of 
Building  &.  Loan  Association?  is  necessary  in  order  for 
stook  to  be  matured  or  money  paid  thereon  that  If  the 
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plan  of  maturity  proposed  does  not  deprive  any  other 
shareholder  of  any  substantial  right,  then  the  super- 
visor would  be  within  his  rights  to  approve  the 
maturity  of  shares  of  stook  as  proposed  by  the  Santa  1’e 
Saving?  & Loan  Association,  However,  before  the  super- 
visor can  approve  such  a plan,  the  plan  of  r maturity 
must  be  provided  in  the  by-laws  so  that  other  share- 
holders* certificates  will  be  matured  in  like  manner. 

We  are  returning  the  inclosures . 


Yours  very  truly. 


Janes  L.  HornBostel 
Assistant  Attorney-General 


APPROVED! 


Trms'OTra 

(Acting)  Attorney-General 


JLH/l 


^HCOLS : The  School  District  is  not  liable  for  damages  in  case  c>f 

personal  injuries  sustained  by  persons  in  the  building. 
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Kr.  C.  K.  -.lion 
i x oretary,  Consolidated 
o oho cl  District  No.  6, 
Rothville,  liosouri 


FILED 

/ 


Dear  sir: 


Tour  request  for  an  opinion, dated  June  22nd 
and  addressed  to  General  IloKittriok,  has  been  handed 
to  me  for  reply. 


The  contents  of  your  letter  is  as  follows: 

"We,  being  servants  of  the  public, 
iembers  of  the  Board  of  Cons  li- 
ds ted  School  District  & 6,  Chariton 
County,  Missouri,  are  in  need  of 
some  legal  advice . he  can  think  of 
no  better  place  to  turn  for  it  than 
to  a Chariton  County  man,  y&o  is 
also  a servant  of  the  Public  in  tie 
Higher  Rente . 

"Our  School  Building  was  planned  by 
a licensed  architect,  v/ho  specialized 
in  plans  for  sohool  buildings,  in 
1924,  and  the  plans  were  approved  by 
the  State  Department  of  Education,  and 
the  building  has  been  in  use  for  some- 
• thing  like  thirteen  years.  It  was 
built  facing  the  south  and  there  has 
the  front  entrance.  There  are  two  rear 
entrances  on  the  north.  On  the  east 
side  at  the  northeast  corner  was  built 
an  outside  stairway  to  the  furnace  room 
and  coal  bin,  the  opening  to  this  stair- 
way being  at  the  northeast  comer  of 
the  building  with  an  iron  railing  around 
all  but  the  entrance  to  the  stairwuy. 
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"This  Spring  et  a Music  Festival 
participated  in  by  a number  of  the 
County  High  Schools,  one  of  the 
high  school  girls  from  a neighboring 
Town,  about  the  hour  of  10:00  P.  if., 
went  out  one  of  the  rear  doors  to 
consult  with  the  bus  driver.  She  then 
started  around  the  east  side  of  the 
building  to  get  in  a oar  that  was  wait- 
ing for  her.  In  going  around  this 
corner  of  the  building  she  entered  the 
stairway  and  fell  to  the  bottom  of  same, 
breaking  her  leg.  She  spent  a considerable 
time  in  the  Hospital,  but  is  recovering 
and  will  eventually  be  as  good  as  new  it 
seems.  Her  Father  is  now  asking  that  th® 
School  Board  pay  him  a sum  of  „;800.00 
to  compensate  him  for  the  money  uxpe nsee 
incident  to  this  accident. 

H While  we  are  very  sympathetic  with  both 
the  Girl  and  her  Parents,  we  cannot  see 
that  the  School  District  is  liable,  as  it 
seems  apparent  to  us  that  this  building 
was  planned  and  built  about  as  other  build- 
ings that  have  outside  stairways,  and  that 
the  accident  came  about  by  the  thoughtless- 
ness of  the  Girl  in  not  being  more  careful 
in  strange  surroundings. 

"v.hat  is  your  opinion?  Would  this  School 
Board  have  any  right  to  settle  with  this 
party,  using  the  taxpayers  money  that  hue 
been  collected  for  school  purposes? 

"May  v*  hear  from  you  at  an  early  date, 
and  we  assure  you  that  we  sincerely  ap- 
preciate your  service  in  this  connection," 
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Me  appreciate  the  full  and  complete  facts  with 
which  you  have  favored  us.  The  Incident  which  you  re- 
late is  very  unfortunate  for  the  young  lady  who  was 
injured,  and  in  rendering  you  this  opinion  we  are  not 
unmindful  that  it  is  a sad  incident,  and  merits  the 
sympathy  of  every  one.  However,  as  your  letter  pre- 
sents purely  legal  questions  and  requests  our  conclu- 
sion regarding  the  same,  we  must  treat  it  from  the  stand- 
point of  what  is  commonly  termed  * cold  law'. 

The  Supreme  Court  of  the  State  of  Missouri  in  the 
decision  of  Cochran  vs.  Y.ilson,  £87  Mo.  210,  had  before  it 
a situation  almost  identical  with  the  one  you  present. 

The  decision  reviews  all  cases  in  which  a similar  principle 
is  involved.  Y.e  quote  extensively  from  the  same,  l.c.  218: 

• 

HThis  board  is  a quasi-corporation 
and  bears  a like  relation  to  the 
State  or  its  educational  system  to 
that  sustained  by  a school  district. 

(Art.  XIII,  chap.  106,  R.  S.  1909; 

Art.  XVI,  ohap.  102,  R.  S.  1919.) 

Even  more  definite  in  terms  and  com- 
prehensive In  scope  than  the  laws 
defining  the  corporate  existence  of 
ordinary  sohool  districts  is  that  In 
relation  to  suoh  a district  as  Is  au- 
thorized to  be  creuted  in  a city  of 
500.000  inhabitants  or  over,  or  that  at 
bar.  (Secs.  11030  et.  sea.,  R.  3.  1909; 

Secs.  11456  et  seq.,  R.  3.  1919.)  The 
reasons  prompting  legislative  action  in 
the  creation  of  sohool  districts  has 
been  judicially  defined  many  times,  no- 
where perhaps  more  fully  or  clearly 
than  in  Frael  vs.  School  of  Crawf ordsville , 

142  Ind.  27,  In  which  recovery  wa s sought 
by  a laborer  in  a suit  against  a sohool 
district  for  injuries  while  vrorking  on  a 
school  building.  A demurrer  to  the  peti- 
tion was  sustained  and  there  wus  judgment 


; r « C • K • A__len 


-4 


June  24,  1937 


for  the  defendant.  This  was  af- 
firmed on  an  appeal  to  the  Supreme 
Court.  In  discussing  the  quasi* 
corporate  capnoity  of  the  dlstriot 
as  a ground  of  non-liability,  at 
page  28,  the  court  said,  in  effect: 

"They  are  involuntary  corporations, 
organized,  not  for  the  purpose  of 
profit  or  gain,  but  solely  for  the 
public  benefit,  and  have  only  such 
limited  powers  as  were  deemed 
necessary  for  that  purpose . .-.uch 
corporations  ere  but  the  agents  of 
the  State  for  the  sole  purpose  of 
administering  the  state  system  of 
public  education.  It  is  the  duty 
of  the  school  trustees  of  a township, 
town,  or  city,  to  take  charge  of  the 
oduoational  tiff  airs  of  their  respect- 
ive localities,  and,  among  other  things, 
to  build  and  keep  in  repair  public 
school  buildings.  In  performing  the 
duties  required  of  them,  they  exercise 
merely  a public  function  and  agency  for 
the  public  good,  for  which  they  receive 
no  private  or  corporate  benefit.  School 
corporations,  therefore,  are  covered  by 
the  sane  law  in  respect  to  their  liability 
to  individuals  for  the  negligence  of 
their  officers  or  agents,  as  are  counties 
and  townships.  It  is  well  established 
that  where  subdivisions  of  the  State  are 
organized  solely  for  a public  purpose  by 
a general  law,  no  action  lies  against 
then  for  an  injury  received  by  a person 
on  account  of  the  negligence  of  the 
officers  of  such  subdivision,  unless  a 
right  of  action  is  expressly  given  by 
statute.  Such  subdivisions,  then,  as 
counties,  townships,  and  school  corpora- 
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tions,  are  instrumentalities  of  gov- 
ernment and  exercise  authority  given 
by  the  State  and  are  no  more  liable 
for  the  acts  or  omissions  of  their 
officers  than  the  3tate. 

"The  question  as  to  the  liability  of 
quasi-corporations  for  the  negligence 
of  their  directors,  officers  or  em- 
ployees has,  in  regard  to  other  than  school 
districts  bi  en  frequently  considered 
by  this  court.  In  Reardon  v.  bt.  Louis 
County,  36  Lo . 555,  an  action  was 
brought  by  a widow  against  the  county 
for  the  death  of  her  husband  alleged  to 
have  been  caused  by  the  negligence  of 
the  county  in  failing  to  keep  a bridge 
in  repair.  A demurrer  was  sustained  to 
the  petition  and  upon  appeal  to  this 
court  the  judgment  was  affirmed." 


1.  o.  222: 


"On  the  ground,  therefore,  of  its  legal 
character  alone  as  a quasi -corporation 
the  Board  of  Kduoation  is  not  answerable 
in  this  connection  for  the  negligence 
charged. 

"Independent,  however,  of  the  foregoing, 
another  reason  exists  for  the  non- 
liability of  the  Board  of  Lduoation  in 
a proceeding  of  this  character.  Public 
education  is  a governmental  function. 

This  is  clearly  recognized  in  our  organic 
law,  which  declares  that  a general  diffu- 
sion of  knowledge  and  intelligence  being 
essential  to  the  preservation  of  the 
rights  and  liberties  of  the  people,  the 
General  Assembly  shall  establish  and  main- 
tain free  publio  schools  for  the  gratuit- 
ous instruction  of  all  persons  in  this 
State  between  the  ages  of  six  and  twenty 
years.  (Art.  XI.  sec.  1,  Const,  llo.) 


It.  C.  K.  - lien 


-6- 


June  24,  1937 


"Prompted  by  this  provision,  the 
General  ,-sserably  has  legislated  liber- 
ally concerning  public  schools  and  es- 
pecially so  in  the  statute  creating  the 
Board  of  Education  of  the  City  of 
bt.  Louis  (Art.  XIII,  oh  p.  106,  supra,) 
which  is  clothed  with  the  supervision, 
control  and  management  not  only  of  the 
public  schools  but  of  the  school  property 
of  said  city,  and  to  effect  the  purpose 
of  its  creation  such  powers  have  been  con- 
ferred and  duties  enjoined  upon  it  as  the 
Legislature  in  its  wisdom  deemed  necessary. 

In  defining  the  corporate  character  of  the 
Board  of  Education  this  court  has  said: 

"The  School  Board  of  ot.  Louis  is  an  instru- 
mentality created  by  the  laws  of  the  btate  to 
administer  the  trust  created  and  assumed  by 
the  otate  for  the  education  of  the  children 
of  the  otate.  (btate  ex  rel.  O’Connell  v. 
Board,  112  Ho.,  l.c.218.) 

"Speaking  of  school  districts  generally,  v/e 
said  in  the  later  case  of  State  ex  rel. 

School  District  v.  Gordon,  231  Uo.  547,  l.o. 
574:  ’But  a school  district  is  but  the  arm 
and  instrumentality  of  the  btate  for  one 
single  and  noble  purpose,  namely,  to  eduoate 
the  children  of  the  district,  a purpose  dig- 
nified by  solemn  recognition  in  our 
Constitution. 

"These  conclusions  are  sufficiently  indica- 
tive of  school  uistriots  to  authorize  their 
classification  as  instrumentalities  engaged 
in  the  performance  of  governmental  functions 
and  hence  subject  to  the  same  rules  as  to 
nonliability  for  negligence  as  other  sub- 
divisions of  the  btate  charged  with  the 
performance  of  like  duties. 
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MIn  Kurtaugh.  v.  St.  Louis,  44  I o.  479,  the 
plaintiff  sought  to  hold  the  city  liable 
for  injuries  alleged  to  have  been  received 
by  him  through  the  negligence  of  enployees 
while  he  was  a patient  at  the  city  hospital. 

In  holding  the  city  not  liable  this  court 
th.ua  stated  the  rule:  “The  general  result 
of  these  adjudications  seems  to  be  this: 
where  the  officer  or  servant  of  a municipal 
corporation  in  the  exercise  of  a power  con- 
ferred upon  the  corporation  for  its  private 
benefit,  and  injury  ensues  from  the  neg- 
ligence or  misfeasance  of  such  officer  or 
servant,  the  corporation  is  liable,  as  in 
tho  case  of  private  corporations  or  parties; 
but  when  the  acts  or  omissions  complained  of 
were  done  or  omitted  in  the  exercise  of  a 
corporate  franchise  conferred  upon  the  cor- 
poration for  the  public  good,  and  not  for 
private  corporate  advantage,  then  the  cor- 
poration is  not  liable  for  the  consequences 
of  such  acts  or  omissions  on  the  part  of  the 
officers  and  servants . 

MIn  Ulrich  v.  St.  Louis,  112  Mo.  13G,  this 
court  held  that  Bince  the  maintenance  of  the 
city  workhouse  was  in  pursuance  of  the  govern- 
mental functions  of  the  city  of  St.  Louis  it 
v/aa  not  liable  for  injuries  received  by  a 
prisoner  therein,  although  caused  by  the  negli- 
gence of  the  city’s  employees.  In  ruling  upon 
this  cuestion  the  court  said:  ’The  rule  of  law 
is  well  settled  in  this  State  that  a municipal 
corporation  is  not  answerable  in  damages  for 
the  negligent  acts  of  its  officers  in  the 
execution  of  such  powers  as  are  conferred  on 
the  corporation  or  its  officers  for  the  public 
good.  (Kurtaugh  v.  City,  44  Ko.  479;  -rmstrong 
v.  City,  79  Mo.  319;  Kiley  v.  City,  87  Mo.  103; 
Carrington  v.  City,  89  Mo.  208;  Keating  v.  City, 
84  Mo.  415;  2 Dillon  on  Municipal  Corporations 
(4  Ed.) , sec.  965a.)  • *» 
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"If  the  operation  of  a oity  hospital t 
the  maintenance  of  a workhouse  or  the 
collection  of  garbage  ere  properly 
referable  to  the  governmental  functions 
of  a city,  no  argument  is  required  to 
establish  the  fact  that  the  education  of 
youth  partakes  of  the  same,  although  it 
may  be  of  a higher  character,  and  that 
the  instrumentality,  namely,  a boerd  of 
education,  through  which  this  function  is 
exercised  is  consequently  immune  from 
actions  for  damages  on  account  of  negli- 
gence . Cases  from  courts  of  last  resort 
elsewhere  give  added  force  to  this  conclusion. 
(Hill  v.  Boston,  122  l as*.  344;  ’.ixon  v. 
Newport,  13  R.  I.  454;  Folk  v.  Milwaukee . 

108  '.Vis.  359.)" 

*************«Jt:*r]4(*i|c* 

"-another  equally  oogont  reason  why  the 
Board  of  Education  cannot  bo  required  to 
respond  to  an  action  of  the  character  of 
that  at  bar  is  the  nature  of  the  fund  en- 
trusted to  its  care  and  distribution. 

School  funds  are  oolleoted  from  the  public 
to  be  held  in  trust  by  boards  of  education 
for  a speoifio  purpose.  That  purpose  is 
education.  attempt,  thorefore,  to  other- 
wise apply  or  expend  these  funds  is  without 
legislative  sanction  and  finds  no  favor  with 
the  courts.  Cases  in  which  hospitals  have 
been  held  exempt  from  actions  for  damages 
for  negligence  on  account  of  their  character 
as  oharitable  institutions  may  not  inappro- 
priately be  cited  i#  this  connection." 
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The  above  quoted  decision  v/es  followed  approvingly 
by  the  Lupreme  Court  in  the  recent  cases  of  Pearson  vs. 
Kansas  City,  331  fco.  885,  l.c.  891,  and  Eads  vs.  Young 
Vvomen,s  Christian  Association,  525  lk>.  577,  1.  o.  590. 

.ks  the  decision  in  the  case  of  Cochran  vs.  V/ilson 
quoted,  supra,  is  decisive  in  the  matter  and  has  been 
followed  continuously,  we  shall  not  burden  this  opinion 
with  further  quotations  from  oases. 


CONCLUSION. 


V.e  are  of  the  opinion  that  due  to  the  fact  that 
school  districts  are  not  liable  for  damages  or  torts, in  the 
instant  case  which  you  present  there  is  no  liability  on 
the  part  of  the  Board  of  the  Consolidated  School  District 
No.  6,  Chariton  County,  L'issouri,  for  the  unfortunate 
accident  which  happened  to  the  young  lady  during  the  Uuslc 
Festival,  and  that  you  have  no  authority  as  members  of  the 
Board  to  settle  this  claim  with  the  funds  of  the  school 
district. 


Respectfully  submitted. 


CL  LIVER  UDLuN 

Assistant  Attorney  General 


aPiROVED: 

jr:  a . '^yloT? 

(Acting)  Attorney-General. 
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LLKCTIONS;  Laws  should  be  construed  to  give  effect 

to  legislative  intent  as  expressed  in  the 
whole  legislative  Act, 


August  16,  1957, 


Honorable  H,  D.  Allison 
County  Clerk 
Buchanan  County 
St,  Joseph,  Missouri 

Dear  Sir* 


I acknowledge  your  request  for  an  opinion  dated 
August  16,  1937,  which  reads* 


"Please  give  me  an  official  opinion 
in  the  following  matter* 


"House  Bill  301,  passed  by  the  1937 
General  Assembly,  provides  for  per- 
manent registration  for  the  City  of 
St,  Joseph.  In  this  tentative  legis- 
lative scheme  of  Section  3,  as  set 
out  on  page  4,  lines  24  and  25,  is 
provided  the  phrase  "reglstrst  ion 
number",  in  suggesting  the  form  of 
the  printed  registration  sheet.  The 
phrase  "registration  number"  appears 
at  no  other  place  in  the  Act,  but  the 
phrase  "voter’s  number"  does  appear 
in  the  Act  in  other  places.  For  the 
election  officers  to  supply  a fictitious 
registration  number  for  a voter,  said 
number  to  appear  on  the  registration 
sheet  serves  no  practical  purpose  in 
the  scheme  of  permanent  registration 
for  St,  Joseph,  Missouri, 


"It  is  reasonable  to  believe  that  it 
was  the  intention  of  the  Legislature 
to  require  election  officials  to  show 
on  the  registration  cheat,  at  the  time 
of  the  elector's  voting,  an  appropriate 
voting  number  in  the  order  in  which 
he  voted,  in  order  that  his  particular 
ballot  can  be  checked  against  the 
statutory  registration  sheet  in  the 
event  of  a contested  els  ctlon,  or  in 
the  event  that  a statutory  ele  ction 
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officer  Is  called  upon  to  determine 
whether  or  not  at  a particular  elec- 
tion the  registered  elector  did  or 
did  not  exercise  his  statutory  vot- 
ing perogative. 

"The  time  for  printing  the  statutory 
registration  sheets  is  so  limited  that 
it  requires  an  immediate  opinion  on 
this  following  question: 

"Would  it  be  legal  and  in  compliance 
with  House  Bill  301  if  the  phrase 
"registration  number"  be  interpreted 
to  read  "voter’s  number"  when  print- 
ing the  dorm  of  registration  sheets 
to  be  used  by  the  officer  of  election? 

The  phrase  "voter’s  number"  appears 
in  Section  5,  page  6 at  line  12,  and 
for  all  practical  purposes  the  phrase 
"registration  number"  should  be  inter- 
preted to  mean  "voter's  number". 

"It  is  to  be  noted  that  Section  15, 
lines  19  and  20  airthorlze  the  County 
Clerk  to  use  any  practicable  method 
in  setting  up  a workable  system  of 
permanent  registration  in  St.  Joseph, 

Missouri. 

59  Cm  J.  p.  943,  Section  563,  citing  Missouri  cases, 
has  this  to  say  about  statutory  construction: 

"The  purpose  of  all  rules  or  maxims 
as  to  the  construction  or  interpre- 
tation of  statutes  is  to  discover  the 
true  intention  of  the  law,  they  are 
useful  only  in  cases  of  doubt  they 
are  never  to  be  used  to  create  doubt 
but  only  to  remove  it,  and  cannot  be 
invoked  to  defeat  or  destroy  natural 
justice  or  substantial  equities.  Al- 
though it  has  been  said  that  the  rules 
of  construction  of  statutes  are  sub- 
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stant tally  the  same  as  for  the  con- 
struction of  contracts  or  other 
written  instruments,  a statute  is  to 
be  construed  according  to  the  rules 
for  the  construction  of  statutes  and 
not  according  to  those  for  the  con- 
struction of  contracts*  Generally  a 
statute  will  not  be  construed  unle  es 
its  proper  construction  is  involved 
in  the  case*  For  the  purpose  of  con- 
struction resort  may  be  had  not  only 
to  the  language  and  arrangement  of 
the  statute j but  also  to  the  Intention 
of  the  legislature,  the  object  to  be 
secured,  and  to  such  extrinsic  matters 
as  the  circumstances  attending  its 
passage,  the  sense  in  which  it  was 
understood  by  contemporaries,  and  its 
relation  to  other  laws*  An  intricate 
and  complicated  statute  should  be  con- 
strued with  caution,  and  nothing  de- 
cided beyond  what  is  necessary  to  a 
determination  of  the  particular  case* 

A rational,  rather  than  and  arbitrary, 
construction  is  to  be  accorded  all 
statutes*  The  court  must  consider  the 
rule  of  public  policy  that  all  laws 
shall  be  certain  in  their  terms  and 
application*" 


CONCLUSION. 

In  House  Bill  301  you  have  the  Legislature  using 
the  phrase  "registration  number"  and  the  phrase  "voter's 
number"  in  the  same  sense  in  the  same  legislative  Act* 

'ft 

The  object  to  be  obtained  in  House  Bill  301  is  a 
workable  scheme  of  pe  rmanent  registration,  and  the  legis- 
lative Intent  was  to  provide  a practicable  scheme  through 
the  exercise  of  reasonable  dlscreatlon  by  the  County  Clerk* 
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This  department  is  of  the  opinion  that  the  phrase 
"registration  number"  as  used  In  the  Act  should  be  con- 
strued to  mean  "voter's  number"  and  may  be  printed 
"voter's  number",  by  the  oounty  Clerk  when  printing 
the  forms  to  be  used  as  registration  sheets. 


Respectfully  submitted 


Via.  uKR  SAWllvRb 

Assistant  Attorney  General. 


AirhOVED: 


j.  L.  tAVloR 

(Acting?  Attorney  Genera. 
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ASSESSORS: 


Assessments  in  a county  or  city  of  the  third 
class  must  conform  In  value . 


May  12,  1937. 


Mr.  E.  S.  Anderson 
Assessor  of  Boone  County 
Columbia,  Missouri 

Dear  Sir: 


V.e  acknowledge  your  request  for  an  opinion  dated 
May  10,  1937,  which  reads  as  follows: 

"I  would  like  very  much  to  have  an 
opinion  on  6779  in  regard  to  city 
assessors  for  cities  of  the  third 
class  and  county  assessors*  books, 
and  if  they  have  to  agree  as  to 
value,  and  if  any  property  that  is 
omitted  from  the  city  assessor *s 
books  has  to  be  omitted  from  the 
county  assessor’s  books." 

Section  6779  R.  S.  Mo.  1929,  provides: 

"In  assessing  property,  both  real 
and  personal,  in  cities  of  the  third 
class,  the  city  assessor  shall. 

Jointly  with  the  county  assessor, 
assess  all  property  in  such  city, 
and  such  assessment,  as  made  by  the 
city  assessor  and  county  assessor 
Jointly,  and  after  the  same  has  been 
passed  upon  by  the  board  of  equaliza- 
tion, as  hereinafter  provided  for, 
shall  be  taken  as  the  basis  from 
which  the  city  council  shall  make  the 
levy  for  city  purposes;  and  for  the 
purpose  of  giving  cities  of  the  third 
class  representation  on  the  county 
board  of  equalization,  when  said  board 
is  sitting  for  the  purpose  of  equaliz- 
ing the  assessment  on  such  city  prop- 
erty, the  mayor  and  city  assessor  shall 
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sit  with  the  county  board  of  equa- 
lization when  the  said  board  la 
passing  upon  the  assessment  of  such 
city  property,  and  shall  each  have 
a vote  in  said  board,  and  they  shall 
be  paid  for  such  service  the  same 
amount  per  day  and  out  of  the  same 
fund  as  other  members  of  such  board 
of  equalization.  The  assessment  of 
city  property  as  made  by  the  city 
and  county  assessor  shall  conform 
to  each  other,  and  after  such  board 
of  equalization  has  passed  upon  such 
assessment  and  equalized  the  same, 
the  city  assessor's  book  shall  be 
corrected  in  red  ink  in  accordance 
with  the  changes  made  by  the  board 
of  equalization,  and  so  certified 
by  said  board,  and  then  returned  to 
the  city  council." 

In  the  case  of  Bank  of  Carthage  ▼.  Thomas  48  S.  W. 

(2d)  930,  1.  c.  934,  350  Mo.  19,  the  Supreme  Ccmrt  said 

"The  law  contemplates  that,  in  accord- 
ance with  secti  n 9792,  Rev.  St.  1929, 
the  assessor  did  ’value  and  assess* 
the  personal  property  of  each  of  the 
plaintiff  banks  at  what  he  Judged, 
considered,  or  deemed  to  be  its  true 
value  in  money.  But  such  valuation  is 
not  final  and  conclusive  determination 
of  the  true  value  of  the  property, 
for  the  statute,  section  9812  and 
9813,  Rev.  St.  1929,  provides  that 
the  county  board  of  equalization  in 
equalizing  ’the  valuation  and  assess- 
ments’ upon  all  property  within  the 
county  ’shall  raise  the  valuation’ 
of  any  property  ’such  as  in  their 
opinion’  has  been  returned  below  its 
’real  value*  and  ’reduce  the  valuation' 
of  any  property  ’which.  In  their  opin- 
ion, has  been  returned  above  its  true 
value  as  compared  with  the  average 
valuation’  of  property  within  the 
coun ty." 


-.r 
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CONCLUSION. 

This  department  is  of  the  opinion  that  the  city 
and  county  assessor# ' hooks  must  he  made  to  conform 
with  each  other,  and,  in  the  end,  he  identical  as  to 
the  value  of  assessed  property.  To  this  end  Section 
6779,  supra,  provides  that  the  city  assessors  act  Joint- 
ly with  the  county  assessors,  and  finally  provided, 

"that  the  assessment  of  the  property  as  made  by  the  city 
and  comity  assessors  shall  conform  to  each  other." 

Where  there  is  a difference  of  opinion  as  to  the 
estimated  value  of  property  between  the  city  and  the 
county  assesrors,  then  the  Legislature  intended  that 
the  question  of  said  disputed  valuation  be  fixed  by  the 
County  Board  of  Equalization,  to  the  end  that  the  city 
assessment  books  be  corrected  in  red  Ink  to  conform  to 
the  county  assessment,  as  fixed  by  the  County  Board  of 
Equalization. 

The  fact  that  a city  assessor  arbitrarily  omits 
assessable  property  on  his  books  does  not  authorize  the 
county  assessor  to  make  the  same  omission.  The  county 
assessor’s  duty  Is  to  assess  all  personal  and  real  prop- 
erty in  the  county  as  provided  by  Section  9756  R.  S.  Mo* 
1929,  and  to  make  up  his  assessment  books  as  provided  by 
Section  9778  R.  S.  Mo.  1929,  and  to  value  the  property 
according  to  its  true  value  in  money,  as  provided  by 
Section  9792  R.  S.  Mo.  1929.  Where  the  assessor's  esti- 
mated value  is  wrong,  the  Legislature  has  provided  the 
County  Board  of  Equalization  to  raise  or  lower  the  esti- 
mated value  of  the  county  assessor's  books,  and  thereby 
right  the  wrong,  if  there  be  a wrong. 


Respectfully  submitted 


APPROVED: 


WM.  OHR  SAWYERS 

Assistant  Attorney  General. 


J.  L.  taHAR 

(Acting)  Attorney  General. 


V?  OS  :H 


MOTOR  VEHICLES! 


Reciprocity  or  comity  between  states  Is  recog- 
nized by  Section  7768,  R.  S.  Mo.  1929,  as  It 
relates  to  licenses  of  motor  vehicles# 


'*r.  icherd  C.  'shby 
c rosec^t  Ing  ttomey 
Livingston  otmty 
hillicothe,  Missouri 

Lear  .Ir.  - shby: 

This  ceoartmont  la  In  rec  Ipt  of  y ,'ur  letter  of 
ebruary  16th  relating  to  the  following  question: 


" he  Highway  Patrol  has  asked  me  to 
obta  n an  opinion  on  this  proposition. 
Kansas  and  -ows  licenses  ear  Ire  oc- 
ember  1 of  eooh  year,  ant:  they  are 
a lowed  a perio  of  grace  until  Feb- 
ruary 1.  rora  ebruary  1,  ‘hey  can 
use  their  old  1’ censes,  but  they  must 
pay  a penalty  o fifty  cents  *er  month 
aft^r  that  date.  he  question  now 
arises  to  the  officers  whether  a cor 
rom  ^ne  o;  those  states  operating 
vron  last  gear's  license  and  aat  the 
carlo  of  grace,  wh  ch  ia  1 ebruary  1, 
allowed  by  those  states  nc’  by  this 
state,  nay  operate  In  this  st‘  te  on 
la  t year’s  license  -ast  the  period 
of  grace  so  allowed  by  those  states 
and  this  state  even  though  they  may 
operate  u on  nyment  of  a penalty. 

That  la  to  sr.y,  may  a car  using  an 
outstnte  license  of  last  year  operate 
past  . ebruary  1 oven  though  there  la 
a provision  In  their  state  for  the 
operation  of  the  car  upon  payment  of 
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the  runrlty.'- 


:"h«  eoreta  -y  of  tate  of  Missouri,  who  also  ha • 
under  hla  Jurisdiction  r.rv  control  the  registration  of 
motor  vc  Idea,  v?e  are  lnforne  , ha  a certain  reciprocity 
aereements  with  he  other  states  respecting  licenses 
for  motor  vehicles. 

,e  are  informs.'  that  such  rn  agreement  exiata  from 
y «rr  to  year  with  the  states  of  Kansas  and  -owa.  he 
agreement  Is  made  by  action  7768,  « • as  amended, 

1929,  wh  ch  la  as  follows: 


" nonresi-  nt  owner , except  «-a  other- 
wise herein  provldei  , owning  any  motor 
ve  Icle  which  Its  been  duly  registered 
for  the  current  year  in  the  state, 
country  or  other  plRce  of  wh  ch  the 
owner  is  a resident  and  which  at  sll 
times  when  operated  in  the  state  has 
. I - played  upon  It  the  number  olate 
or  nlrtrs  Is:ued  for  such  vehicle 
In  the  pltice  of  residence  of  such 
owner  may  operate  or  permit  the  op- 
eration of  "urh  v«  lclo  within  thle  state 
without  reg' storing  such  vehicle  or  pay- 
ing any  fee  to  this  state,  rovided  that 
the  rovislons  of  th  s section  shell  be 
o erstlve  as  to  a ve,niclo  owned  by  a 
nonres  . ent  of  th's  state  only  to  the 
extent  that  under  the  laws  of  the  state, 
country  or  other  place  of  res  cnee  of 
such  nonresident  owner  1 ke  exem  + iors 
ore  grmted  to  vehicles  reg  stored 
under  the  laws  of  and  owned  by  resi- 
dents of  this  stete.” 


e are,  herefo>e,  of  the  opinion  ‘rha  t If  reciproo  ty, 
or  comity,  exists  between  the  State  of  lsseurl,  and  any 
other  state,  as  contained  In  action  7763,  quote!  supra, 
that  it  is  not  a viola  Ion  or  a non-re3lfent  operator  to 
operate  a motor  vehicle  n the  ’ tote  of  Missouri.  It  would 


Es 
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appear  from  the  facts  as  contained  In  your  letter  the 
states  oJ  Kansas  and  Iowa  place  a penalty  on  an  operat- 
or of  a motor  vehicle  after  December  1st  of  each  year 
by  operating  the  same  after  the  expiration  of  the  year 
for  which  the  license  was  Issued,  out  we  call  your 
attention  to  the  fact  that  the  reciprocity  agreements 
entloned  herein  In  Section  7768  must  be  based  on  the 
current  year"  as  used  In  the  section. 

17  Corpu  s Juris , page  411,  defines  the  ’’current 
year”  as  follows: 

"The  yoar  running,  passing, 
current,  on  Its  progress, 
ordinarily  the  calendar  year, 
although  the  context  may  show 
an  Intention  to  refer  to  a 
year  other  than  the  calendar 

ii 


You  state  In  your  letter  that  "from  February 
1,  they  can  use  their  old  licenses,  but  they  must  pay 
a penalty  of  fifty  cents  per  month  after  that  date." 

"Comity"  Is  defined  In  11  Corpus  Juris  ,oage 
1235  as  follows* 

"Generally,  complaisance,  con- 
cession; courtesy  between  equals; 
friendly  civility;  respect, 
reciprocity;  a disposition  to 
accommodate;  good  will;  the  grant- 
ing of  a privilege,  not  of  right 
but  of  good  will;  a willingness 
to  grant  a privilege,  not  as  a 
matter  of  right,  but  out  of  defen- 
ence  and  good  will." 

In  the  decision  of  State  v.  Nichols  99  Pac.  876, 
the  court.  In  speaking  of  comity  between  states,  said* 

"Comity  depends  not  alone  upon 
s disposition  to  favor  the  citizen 
of  another  state  or  country, but 
rests  upon  well  settled  principles 
of  practice,  expediency,  and  con- 
venience, It  s a rule  recognized 
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by  courts  and  applied  within 
bounds  of  discretion.  It  is 
based  upon  the  statute  law  or 
decisions  of  courts  of  general 
Jurisdiction  of  other  states 
or  countries,  rather  than  upon 
our  own.  ihese  will  be  recognized 
and  given  force  if  it  be  found 
that  they  do  not  conflict  with 
the  local  law,  inflict  an  in- 
justice on  our  own  citizens,  or 
violate  the  public  policy  of 
the  state." 


In  Missouri,  what  Is  commonly  termed  the  "deadline" 
for  obtaining  licenses  was  February  15.  To  permit  citizens 
of  another  state  to  operate  motor  vehicles  In  our  state, 
after  the  above  date,  especially  when  the  laws  of  the  foreign 
state  recognize  Its  own  "deadline"  February  1,  the  licensee 
being  permitted  to  operate  the  motor  vehicle  by  paying  a 
penalty  each  month  woulc  be,  as  said  In  the  Nichols  decision, 
to  inflict  an  Injustice  on  our  own  citizens  or  violate  the 
public  policy  of  the  state  in  conflict  with  our  laws. 

We  are,  therefore,  of  the  opinion  that  aitizens  of 
Iona  and  Kansas  cannot  operate  motor  vehicles  in  this  state 
on  licenses  Issued  by  such  states  for  the  year  1936,  by 
reason  of  reciprocity  with  this  state,  after  February  15,1937. 


Respectfully  submitted. 


OLLIVjIR  . NOL  N 

Assistant  Attorney  General 


APPROVED* 


J.  -.  ^AYOT 

(Acting)  Attorney  General 
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OFFICERS:  SHERIFFS: 


EXECUTIONS: 


Incoming  suer iff  may  complete 
sale  of  property  under  execution 
where  outgoing  sheriff  has  levied 
hut  not  completed  sale. 
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Hon.  Richard  C.  Ashby, 
Prosecuting  Attorney, 
Livingston  County, 
Ohlllicothe,  Missouri. 


Lear  Sir: 


This  department  acknov, lodges  receipt  of  your 
inquiry  of  February  27th,  which  is  as  follows: 

"Sill  lihrmacher.  Sheriff,  has 
asked  me  to  obtain  a written 
opinion  from  the  Attorney- 
General's  office  on  a question 
in  olving  an  execution  and 
transfer  of  title  under  the 
following  circumstances . Roy, 
while  he  was  Sheriff,  received 
n execution  on  some  land  levied 
upon  the  land,  and  after  the 
sale  of  the  land  to  be  held  in 
the  January  terra  of  Court,  but 
after  his  term  expired.  Now, 
on  the  day  Roy  advertisdd  the 
sGle  to  be  hold,  instead  of  Roy 
selling  the  land  Bill  went 
ahead  and  sold  the  land  and 
issued  a title  to  the  rurchaser 
of  the  land  under  that  sale. 

C.n  January  1,  whon  Bill  assumed 
the  office,  Roy  turned  over  to 
him  the  written  returns  and 
assigned  them  over  to  3111, 
stating  what  he  had  done  and 
assigning  all  his  claims  to  the 
fees  in  all  those  cases. 

"Bill  is  very  interested  in 
obtaining  the  opinion  from 
you  that  he  can  use  for 
authority  as  there  have  been 
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a number  of  sales  under  the 
irainage  District  which  were 
made  in  this  fashion,  and  the 
question  has  arisen  up  here 
on  this.  Bill  asked  me  to 
write  you  about  it. 

" e would  appreciate  your 
opinion  on  this  matter  at 
your  earliest  onvenience 
as  Bill  is  in  something  of 
a ouandarv  about  It  and 
would  like  to  k’-ow  what  to 
do  about  it." 


;e  understand  yoiir  auestion  to  be  the  following: 
Mr.  Uhrmaeher  is  the  present  sheriff  of  your  coi  nty  and 
was  inducted  into  svch  office  the  first  of  the  year  1937, 
and  at  the  time  he  qualified  and  became  the  sheriff,  act- 
ing as  such,  there  were  txirned  over  to  him  by  the  out- 
going sheriff  certain  official  actions  and  matters  which 
had  been  started  by  the  outgoing  sheriff  and  were  not 
completed  until  the  first  of  the  year  when  the  new  sheriff 
took  office,  among  them  being  that  an  execution  was  is- 
sued and  levied  upon  land  by  the  old  sheriff,  and  the 
lanii  was  advertised  for  sale  by  the  old  sheriff,  but  the 
date  fixed  in  the  no  ice  for  the  sale  was  in  January  and 
after  the  old  sheriff's  term  of  office  had  expired.  Is 
the  present  sheriff,  who  took  office  the  first  of  the 
year  1937,  the  proper  person  to  hold  the  sale  and  sell 
said  land  under  said  execution  and  execute  a deed  there- 
for to  the  purchaser? 

. ection  1215,  K.  S.  Mo.  1929,  provides  as  fol- 
lows : 


"Whenever  the  term  of  office  for 
which  any  sheriff  shall  have  been 
elected  has  expired,  «•  * * it 
shall  be  his  duty  to  deliver  over 
all  writs  of  execution  not  execut- 
ed to  such  person  as  may  have  been 
elected  or  apjointed  and  qualified 
to  discharge  tho  duties  of  sheriff; 
and  such  new  sheriff  shall  receive 
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all  such  writs,  and  proceed  to 
execute  the  same,  in  the  same 
manner  as  if  such  writs  had  been 
originally  directed  to  him;  » * " 


In  the  case  of  orter  v.  Mariner,  50  Ko.  364, 
Hurrus,  who  was  the  sheriff  when  the  first  executions 
were  Issued,  made  the  levy  and  returned  the  executions 
without  any  sale  of  the  property  levied  on,  ana  then 
he  died.  The  new  executions  were  issued  to  Hayden, the 
then  sheriff,  but  his  term  of  office  expired  before  he 
made  the  deed,  and  it  was  contended  that  no  sheriff 
except  the  one  ho  made  the  levy  could  make  a deed  after 
the  expiration  of  his  term  of  office.  The  statute  at 
that  time  was  very  similar  to  the  statute  at  present 
the  lav/  in  this  state  and  which  is  quoted  abo  e.  The 
court  there  says,  1.  c.  367: 

"If  the  deceased  officer,  in 
case  he  had  lived,  could  have 
made  a deed  after  his  term 
had  expired,  so  can  the  officer 
who  makes  the  sale  of  the  prop- 
erty levied  on.  And  in  fact  he 
is  the  only  party  to  make  the 
deed,  and  can  do  so  without 
any  order  of  the  court." 


In  the  case  of  Ozark  Land  < nd  Lumber  Co.  v. 
T’ranks,  156  ho.  673,  it  is  held  that  it  is  proper  for 
a sheriff  whose  term  of  office  has  expired  to  moke  a 
deed  to  correct  a mistake  in  a deed  made  by  him  os  such 

officer  while  in  office,  the  mistake  being  that  the 
deed  was  signed  by  the  circuit  clerk,  but  acknowledged 
in  open  court  by  the  sheriff,  and  also  in  a recital 
that  the  judgment  for  taxes  was  against  Ld.  Korby  where- 
as the  judgment  itself  recited  that  it  was  against  M. 
Parley . At  rage  689  the  following  is  stated: 

" ’It  is  a well  settled  rule  of 
law,  however--and  a rule  of  the 
common  law,  recognized  and  con- 
firmed by  statute — that  when  an 
executive  officer  has  begun  the 
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Harrison, 


service,  or  commenced  the  perform- 
ance of  a duty,  and  thereby  in- 
curred a responsibility,  he  has  the 
authority,  and  indeed  is  bound  to 
go  on  and  complete  it,  although 
his  general  authority  as  such  officer 
is  Superseded  by  his  removal,  or  by 
the  expiration  of  his  term  of  office.' 

"In  Porter  v.  Mariner,  50  Mo.  364, it 
was  held  that  a sheriff  may  after  the 
expiration  of  his  term  of  office, and 
without  an  order  of  court  make  a deed 
to  land  levied  on  by  his  predecessor." 


In  the  case  of  Merchant' 3 Sank  of  St. Lou is  v. 

3&  Mo.  434,  1.  c.  443,  the  court  says: 

"It  is  Insisted  by  the  defendants 
that  the  sheriff,  having  made  his 
endorsement  of  a levy  before  his 
resignation,  had  rower  and  authority 
under  the  statute  to  go  on  and 
complete  the  levy,  by  an  advertise- 
ment and  sale,  after  his  resigna- 
tion, and  notwithstanding  that  he 
had  turned  over  the  writ  unexecuted 
to  the  coroner,  his  successor  In 
office  for  the  time  being.  The 
statute  provides  that  it  shall  be 
the  duty  of  a sheriff  who  has  re- 
signed 'to  deliver  over  all  writs 
of  execution  not  executed  to  such 
person  as  may  have  been  elected 
or  appointed  and  qualified  to  dis- 
charge the  duties  of  sheriff,  and 
such  new  sheriff  shall  receive  all 
such  writs,  and  proceed  to  execute 
the  same  in  the  same  manner  as  if 
such  writ  had  been  originally  ad- 
dressed to  him? • * » * In  Duncan 
v.  Matney,  29  Mo.  368,  where  the 
former  sheriff  had  not  only  endorsed 
a levy, but  advertised  the  property, 
before  turning  over  the  writ  to  his 
successor,  it  was  held  that  the 
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successor  was  bound  to  adopt  the 
acts  of  his  predecessor,  without 
incurring  the  expense  of  a new 
levy  and  advertisement,  unless 
satisfied  that  they  were  illegal 
and  irregular.  And  In  the  case 
of  Carr  v,  Youse,  ante  p,  346,  where 
a new  sheriff  had  been  appointed, 
it  was  held  to  be  entirely  proper 
for  the  coroner  to  deliver  over  his 
unexecuted  process  to  the  new  sheriff 
and  that  it  was  legal  and  proper 
for  the  sheriff  to  complete  the 
execution  of  it,  * * * Hut  with- 
out determining  the  question, 
whether  a valid  levy  had  been  made 
here,  it  is  sufficient,  we  think, 
that  the  execution  had  been  actual- 
ly handed  over  to  his  successor, 
whereby  his  power  over  the  execu- 
tion cxnd  his  whole  function  as 
sheriff  had  ceased  and  come  to  an 
end;  he  no  longer  had  any  authority 
to  act  in  the  matter," 


These  three  cases  are  referred  to  Just  as  throw- 
ing some  light  on  the  construction  of  statutes  similar 
to  the  section  here  under  consideration.  However,  we  do 
not  understand  the  inquiry  in  your  instance  to  have  refer 
ence  to  whether  the  former  sheriff  may  proceed,  and  there 
fore  do  not  express  ourselves  on  that  question. 

In  the  case  of  Kane  v,  IVcCown,  (1874),  55  Mo. 
161,  the  court  discussed  a similar  question  to  the  one 
here  presented,  and  said,  1.  c.  197: 

"But  u^on  the  whole  we  think  the 
intention  of  the  law  was  to  re- 
ouire  executions  not  completely 
executed  to  be  handed  over  to  and 
completed  by  the  sheriff  in  office 
at  the  time  of  the  sales.  The  59th 
section  does  not  prohibit  this  in 
the  case  of  levies  by  a previous 
sheriff,  although  the  60th  section 
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undoubtedly  authorizes  the  sheriff, 
who  levies  th^  writ,  to  to  on 
complete  the  various  acts  required 
under  the  original  process.  He  is 
not  reqiiired  to  do  so,  and  the 
practice  has  been  otherwise.  This 
section  is  merely  designed  to  give 
vali  ity  to, or  rather  to  recognize 
the  validity  of,  a title  acquired  in 
this  way.  The  power  of  the  officer, 
who  makes  the  levy,  to  proceed  with 
the  advertisement,  3&lo  and  deed  is 
recognised,  dut  the  59th  section 
does  not  say  that,  if  the  original 
officer,  who  levies  the  writ,  hands 
it  over  to  his  successor,  who  pro- 
ceeds to  make  advertisement  and 
sale,  and  deed,  such  sale  and  deed 
are  void. 

"Admitting  that  this  section  does 
not  require  the  sheriff  who  makes 
the  levy  to  hand  over  the  writ  to 
his  successor,  simrly  because  his 
term  of  office  has  expired,  and 
that  the  words  ’not  executed’ 
have  no  application  to  a case  where 
there  has  been  a levy,  still  it 
does  not  prohibit  the  officer  from 
so  handing  over  to  his  successor 
writs  which  have  been  only  partially 
executed;  and  in  either  event  the 
sale  Is  valid  and  the  deed  valid. 

The  successor  may  adopt  the  levy  of 
his  predecessor  and  proceed  with 
the  advertisement,  sale  and  deed; 
and  so  if  the  original  sheriff  who 
makes  the  levy,  instead  of  handing 
over  to  his  successor  the  writ, 
chooses  to  proceed  under  the  62nd 
section  and  make  advertisement, sale 
and  execute  a deed,  it  is  also 
valid.  " 


In  the  Kane  case  the  judgments  were  rendered 
in  April,  1864,  and  the  executions  on  them  were  return- 
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able  to  the  October  Term,  1864.  No  October  term  was 
held.  The  executions  were  levied  and  as  no  sales  could 
have  been  made  in  October,  1864,  new  executions  were 
issued  in  February,  1865,  returnable  to  the  April  Term, 
1865,  or  the  writs  ware  handed  over  to  the  sheriff 
elected  and  acting  in  1865,  to  be  completed  after  levy. 

By  the  provisions  of  Section  1215,  supra,  it 
is  the  duty  of  the  former  sheriff  to  deliver  over  "all 
writs  of  execution  not  executed*'  to  his  successor.  It 
would  seem  that  the  fair  meaning  of  the  fcords  "not 
executed"  is  that  the  writs  have  not  completely  run 
their  course  as  contemplated  in  the  law.  The  statute 
does  not  say  all  writs  on  which  levy  has  not  been  made 
or  has  been  made,  and  by  the  use  of  the  terra  "not 
executed"  It  would  seem  that  it  is  the  duty  of  the  re- 
tiring sheriff  to  turn  over  to  the  Incoming  sheriff  all 
writs,  speaking  of  them  with  reference  to  the  sale  of 
land  under  execution,  where  the  land  has  not  been 
actually  sold  under  the  advertisement  had  pursuant  to 
the  execution  issued. 


CONCLUSION 


It  is  our  opinion  that  the  incoming  sheriff 
was  authorized  under  the  statute  to  receive  from  the 
outgoing  sheriff  all  writs  of  execution  not  executed  at 
the  time  of  the  expiration  of  the  term  of  office  of  the 
outgoing  sheriff,  and  to  proceed  with  such  writs  and 
the  execution  thereof  in  the  same  manner  that  the  re- 
tiring sheriff  should  have  proceeded  if  he  had  continued 
In  office,  and  that  a writ  of  execution  i3  not  executed 
and  therefore  is  within  the  provisions  of  Section  1215, 
when  It  has  been  delivered  by  the  clerk  to  the  former 
sheriff  during  his  term  of  office,  and  was  by  him 
levied  and  by  him  advertised  for  sale,  but  the  sale 
had  not  yet  occurred  at  the  time  his  term  of  office 
exrired,  and  the  sale  date  as  fixed  by  said  notice  of 
sale  under  execution  was  at  a date  after  the  incom- 
ing sheriff  had  been  inducted  Into  office  and  qualified 
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and  was  acting,  and  that  it  is  the  doty  of  such  in- 
coming sheriff  to  complete  said  sale  and  hold  said 
sale  and  exectite  the  dead  therefor. 


Yoxirs  very  truly. 


DHAK?  ..ATSON, 

Assistant  Attorney  General. 


ArPKOVSD: 


j.  Taylor  ' 

(Acting)  Attorney  General. 


DV  : IT! 


CONSOLIDATED  SCHOOL  DISTRICTS: 


Back  taxes  collected  after  disorganization 
of  consolidated  school  district  should  go 
to  the  original  districts  or  to  the  districts 
formed  in  proportion  to  the  area,  assessment 
and  the  amount  paid  in  by  each  district, or 
same  may  be  settled  by  an  interplea  by  each 
district  for  the  amount  contended  for. 


June  8,  1937 


Honors cle  Richard  C.  Ashby 
Prosecuting  Attorney 
Chillicothe,  Lissouri 


FI  L £ 0 


Lear  Sir: 


This  Department  is  in  receipt  of  your  letter  of 
Alay  26,  wherein  you  request  an  opinion  on  the  following 
situation  relative  to  a consolidated  school  district 
which  has  now  been  dissolved  or  disorganized.  You  set 
forth  the  facts  as  follows: 

"The  County  Treasurer  of  Livingston 
County  has  asked  that  I obtain  a 
written  opinion  from  you  upon  a ques- 
tion involving  back  taxes,  which  came 
into  his  office,  suosequent  to  the 
dissolution  of  the  consolidated 
school  district. 

"The  facts  are  these:  Several  school 
districts  in  Sampsel  Township  had 
consolidated  into  a consolidated 
school  district,  located  at  Sampsel, 
Missouri.  Thereafter  1 believe  the 
date  was  in  1933,  or  the  early  part 
of  1934  the  consolidated  school 
district  was  dissolved.  From  the 
date  of  dissolution  to  the  present 
date,. there  has  accumulated  in  the 
office  of  the  County  Treasurer,  the 
sum  of  one  thousand,  three  hundred 
and  eighty  nine  dollars  ($1,389)  in 
back  taxes  of  this  consolidated 
school  district,  which  was  dissolved 
in  1933. 

"The  question  involved  is  this  - in 
what  manner  shall  the  County  Treasurer 
disburse  this  money? 
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"I  would  appreciate  your  opinion 
on  how  the  back  taxes  of  this 
consolidated  district  should  be 
disbursed  according  to  law.  Also, 
whether  in  your  opinion  it  would 
not  be  wise  for  the  County 
Treasurer  to  pay  the  money  into 
the  County  Court  and  interplead 
the  several  school  districts.  I 
would  appreciate  your  prompt 
attention,  as  the  residents  of 
these  school  districts  are  de- 
manding some  action.  " 


We  have  searched  the  statutes  carefully  and 
diligently  in  an  effort  to  determine  the  manner  of 
disposition  of  the  money  derived  from  back  taxes.  V»e 
are  unable  to  determine  any  guide  in  the  statutes. 

School  districts  and  their  officers  are  creatures  of 
the  statutes  and  their  powers  and  duties  are  derived 
solely  from  the  statutes. 

In  the  absence  of  statutory  authority, we  must 
attempt  to  arrive  at  a practical  and  logical  conclusion 
as  to  the  disposition  of  the  sum  of  ? 1,389.00  in  back 
taxes  now  on  hand  from  the  former  consolidated  school 
district. 

Section  9345,  Revised  Statutes  Missouri  1929, 
relates  to  the  formation  of  consolidated  school  distric  ts 
and  requires  three  or  more  common  school  districts,  or 
a village  district  having  less  than  200  children  of 
school  age  by  the  last  enumeration,  together  with  two 
or  more  adjoining  districts,  before  complete  consolida- 
tion can  be  consummated.  Other  statutes  refer  to  the 
procedure  . Section  9356  refers  to  the  property  of  the 
various  districts  which  have  become  consolidated.  The 
last  sentence  of  said  section  being  as  follows: 

"The  division  of  property  and 
money  on  hand  in  case  school 
. districts  are  divided  by  the 

formation  of  any  consolidated 
district  shall  be  governed  by 
sections  9278  and  9279." 
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Sections  9278  and  6279  refer,  respectively,  to 
the  division  of  property  when  a new  district  is  created 
and  the  valuation  of  the  property  ana  how  it  is  to  be 
divided. 

In  the  decision  of  Rice  v.  McClelland,  58  Mo. 
116,  it  was  held  that: 

"when  a tax  is  levied  it  must  be 
collected  and  paid  into  the 
treasury  to  the  credit  of  the 
particular  district  for  which  it 
was  levied,  and  any  claim  for 
such  taxes  by  a district  there- 
after organized  must  be  settled  un- 
der the  provisions  of  Section  7279." 


In  the  decision  of  State  v.  Scott,  307  Mo.  250, 
it  was  held  that  all  the  provisions  relating  to  changes 
of  boundary  lines  and  division  of  property  of  common 
school  districts  shall  apply  to  towns,  cities  and  con- 
solidated districts. 

Section  9331,  amended  in  1931,  Laws  of  Missouri 
1631,  page  350,  deals  with  the  disorganization  and  dis- 
solution of  a consolidated  school  district.  The  last 
portion  of  said  section  is  as  follows : 

"*  * if  two-thirds  of  the  resident 
voters  and  taxpayers  of  such  s chool 
district  present  and  voting,  shall 
vote  to  dissolve  such  town,  city 
or  consolidated  school  district, 
then  from  and  after  that  date  the 
said  town,  city  or  consolidated 
school  district  shall  be  dissolved, 
and  the  same  territory  included  in 
said  school  district  may  be  organized 
into  a common  school  district  Tinder 
article  3 of  this  chapter." 


Section  9332  refers  to  the  manner  of  discharg- 
ing liaollities  of  a consolidated  school  district  after 
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the  district  has  been  dissolved  or  disorganized.  We 
herewith  quote  the  section  in  lull , for  the  reasons 
which  will  hereinafter  be  mentioned* 


"Whenever  any  town,  city,  or 
consolidated  school  district 
heretofore  or  hereafter  organized 
under  the  laws  of  the  state  of 
Missouri,  shall  have  boon  or  may 
hereafter  be  disorganized  or 
abolished,  and  such  district  shall, 
at  the  time  of  disorganization  or 
dissolution,  have  any  oonds  or 
other  obligations  outstanding  and 
unpaid,  it  shall  oe  the  duty 
of  the  county  superintendent  of 
public  schools  of  the  county,  or 
in  case  such  district  embraced 
territory  in  two  or  more  counties, 
then  of  the  superintendent  of 
public  schools  ox*  the  county  thereto- 
fore having  the  largest  number  of 
acres  of  land  in  the  district,  on 
or  before  the  first  day  of  May  of 
each  year,  to  ascertain  and  certify 
to  the  county  court,  or  courts, 
as  the  case  may  be,  the  rate  of 
taxation  necessary  to  be  levied  upon 
the  taxaole  property  within  the 
former  corporate  limits  or  boundary 
line  of  3uch  district,  sufficient  to 
pay  the  interest  on  and  the  principal 
of  bonds  falling  due  during  the 
succeeding  year.  It  shall  oe  the d uty 
of  the  county  court  of  such  county  or 
comities,  upon  receipt  of  such  certifi- 
cate and  at  the  time  it  is  required  by 
law  to  determine  and  levy  the  rate  of 
taxation  for  county,  school,  road  and 
other  taxes,  to  make  an  order  levying 
the  rate  of  taxation  so  certified  by 
the  county  superintendent  of  public 
schools  upon  the  taxable  property 
within  the  former  corporate  limits  or 
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boundary  lines  of  the  district, 
and  it  shall  be  the  duty  of  the 
clerk  of  the  coxinty  court  or 
courts  at  the  time  he  makes  up 
the  county  tax  books  to  extend 
therein  such  rate  of  taxation 
against  such  property,  and  when 
so  extended  it  shall  be  the  duty 
of  the  collector  of  the  revenue 
of  such  county  or  counties,  at 
the  time  he  demands  and  collects 
other  taxes, to  demand  and  collect 
the  taxes  herein  required  to  be 
levied,  and  when  so  collected  the 
same  shall  be  paid  to  the  county 
treasurer  of  the  county  which  had 
the  largest  number  of  acres  of 
land  in  the  disorganized  district, 
and  thereupon  such  county  treasurer 
shall  deposit  the  moneys  received 
by  him  in  the  bank,  trust  company, 
or  other  place  where  the  principal 
and  interest  of  the  bonds  of  the 
district  are  payable." 


Bearing  in  mind  that  your  question  presents  the 
problem  of  assets  rather  than  liabilities,  as  referred  to 
in  the  aoove  section,  yet,  we  think  that  said  section 
93b2,  at  least  though  more  pertinent  to  your  question, 
throws  some  light  on  the  disposition  that  should  be 
made  of  the  delinquent  taxes.  In  the  first  Instance, 
a consolidated  district  is  composed  of  a number  of 
lesser  districts,  and  when  dissolved  the  lesser  or 
former  districts  again  coxae  into  existence  if  re- 
organized under  Article  III  of  Chapter  57. 

In  the  original  consolidation  the  assets  and 
liabilities  of  the  former  rural  districts  are  assumed 
by  the  consolidated  district,  then,  by  the  same  logic, 
should  not  the  assets  be  returned  to  the  district  after 
dissolution  of  the  consolidated  district. 

The  question  next  arises  in  what  manner  should 
the  distribution  be  made# 
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Under  Section  0332  the  manner  of  assuming 
liabilities  after  disorganization  is  set  forth  and 
we  think  that  the  same  should  be  followed  in  distribut- 
ing the  money  now  on  hand .derived  from  back  taxes. 

It  would  appear  that  the  districts  Involved  should  be 
able  to  determine  or  settle  the  amount  of  percentage 
each  district  should  receive,  based  on  area,  the  amount 
of  taxes  paid  in,  enumeration,  etc.  failing  in  this 
method, we  agree  with  your  suggestions  that  a practical 
way  to  settle  the  dispute  wot Id  be  for  each  district 
to  interplea  for  the  fund  or  to  contend  for  its  right- 
ful percentage.  It  would  appear  that  the  Legislature 
has  been  remiss  in  its  duty  to  pass  statutes  covering 
the  situation  which  you  present. 


Respectfully  submitted. 


OLLIVSR  NOLEN 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 

(Acting)  Attorney  General 


OtiMiLC 


COUNTY  COURT;  ) Does  not  have  to  assign  Its  reasons  In  the 

) record  for  its  refusal,  to  approve  the  County 
DEPUTY  COUNTY  CLERK:  ) Clerk’s  appointment  of  a deputy  county  clerk 


December  14,  1937. 


honorable  Richard  C.  Ashby 
Prosecuting  Attorney 
Jhillicothe,  Missouri 


Dear  bir: 


This  is  to  acknowledge  receipt  of  your  letter  of 
November  27th,  In  which  you  request  the  opinion  of  this 
Department  on  the  following  question: 

Under  Section  11680,  Revised  statutes  of  Missouri, 
1929,  an  appointment  of  a deputy  clerk  made  by  the  county 
clerk  should  be  approved  by  the  judge  or  Judges,  or  a 
majority  of  them  in  vacation,  or  by  the  court.  The  question 
is,  if  the  county  court  refuses  to  approve  the  appointment, 
does  it  have  to  give  Its  reason  for  such  refusal? 

In  an  opinion  to  Honorable  Randall  R.  Kitt,  Prose- 
cuting attorney  of  Livingston  bounty,  dated  Larch  15,  1935, 
this  apartment  held  that  the  "county  court  may  refuse  to 
approve  the  appointment  of  a deputy  county  clerk  when  they 
have  reasonable  ground  to  believe  that  said  deputy  is  incapable 
of  performing  the  duties  of  said  office,  for  any  reason,  or  is 
disqualified  by  virtue  of  the  provisions  of  any  statute  or 
the  constitution."  V.e  are  enclosing  copy  of  the  above  mention- 
ed opinion. 

Lection  11680,  supra,  does  not  state  that  the  county 
court  is  required  to  set  forth  Its  reasons  for  disapproval 
of  a deputy  clerk  appointed  by  the  county  cler) • 

Attached  to  your  letter  of  request  Is  a certified 
copy  of  the  order  of  the  county  court  of  Livingston  bounty 
made  at  the  November  Term,  1^35,  in  v*iich  two  members  of  the 
court  refused  to  approve  the  appointment  of  a deputy  county 
clerk.  In  which  the  court  does  not  state  the  reasons  for  Its 
disapproval.  We  have  been  unable  to  find  any  case  in  Aiissouri 
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or  elsewhere  where  a confirming  body,  such  as  the  county  court 
In  this  Instance,  Is  required  to  state  Its  reasons  why  it  does 
not  desire  to  approve  or  confirm  an  appointment  made  b;.  a 
person  who  has  the  authority  to  make  such  appointment. 

In  46  Corpus  Juris,  page  963,  Section  68,  It  la 

aid: 

"••here  the  appointment  Is  made  as  a 
result  of  a nomination  by  one  authority 
and  confirmation  by  another,  the  appoint- 
ment is  not  complete  until  the  action 
of  all  parties  concerned  has  been  had." 

i»nd  this  statement  of  law  Is  approved  In  ochulte  v. 
City  of  Jefferson,  (*.o.  Ap. ) 273  S.  W*  170,  In  which  the 
Kansas  City  ^ourt  of  appeals  said  (1.  c.  172): 

"It  is  well  settled— 

"'..here  the  appointment  Is  made  as 
the  result  of  a nomination  by  one 
authority  and  confirmation  by  another, 
the  appointment  is  not  complete,  until 
the  action  of  all  bodies  concerned  has 
been  had,  and  the  body  which  has  been 
Intrusted  with  the  power  of  confirming 
appointments  may  reconsider  its  action 
before  any  action  based  upon  its  first 
decision  haj  been  taken.’  13  Cyc.  p. 

1372;  heachem's  iTAblic  Office  and 
Officers,  Sections  114,  124;  22  R.  C.  L. 
p.  433,  action  84. 

"plaintiff  was  not  a de  jure  officer 
until  at  least  confirmed  by  the  council. 

If  anything  at  all,  he  was  a de  facto 
officer,  and  such  officer  Is  not  entitled 
to  the  emoluments  of  the  office.  29  Cyc. 

1393;  Sheridan  v.  City  of  St.  Louis, 

183  i».o . 26,  39,  40,  81  s.  W.  1082,  2 *nn. 

Gas.  480;  Luth  v.  nan sas  City,  203  wo. 
app.  110,  113,  218  o.  W.  901;  Throop  on 
Public  Officers,  section  617." 
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In  i’poop  on  “rublic  Officers,"  page  491,  section 
517,  which  night  be  applicable  to  the  question  you  have  in 
mind.  It  la  stated: 


"although,  under  the  rule  laid  down 
b the  courts  in  kew  York,  a voluntary 
payment  by  the  municipality  of  the 
salary  of  one  who  is  merely  an  officer 
do  facto,pro tecta  the  murirlpallty,  yet 
if  it  refuses  to  pay  the  salary,  he 
cannot  recover  it  by  action*  as  was 
said,  in  one  of  the  cases,  establishing 
the  former  rule , * the  right  to  the 
salary  and  emoluments  of  a public  office 
attaches  to  the  true,  and  not  to  the 
mere  colorable  title;  and,  in  an  action 
brought  by  a person  claiming  to  be  a 
public  officer,  for  the  fees  and  compen- 
sation given  by  law,  his  title  to  the 
office  is  in  issue,  and  if  that  is 
defective,  and  another  has  the  real 
right,  although  not  in  possession,  the 
plaintiff  cannot  recover,  actual  incum- 
bency, merely,  gives  no  right  to  the 
salary  or  compensation,'  -o,  where  a 
person  claiming  to  be  rightfully  entitled 
to  a municipal  office,  on  the  r round 
that  he  held  over  upon  die  failure  of 
the  appointing  power  to  appoint  his 
successor,  ap.  lied  for  a mandamus,  to 
compel  the  mayor  to  countersign  a 
warrant  of  the  city  comptroller  for  his 
salary;  and  it  appeared  that  the  appli- 
cant's right  to  hold  over  was  questionable; 
tne  court  denied  the  application,  saying: 

' ihe  salary  and  fees  are  incident  to  the 
title,  and  not  to  the  usurpation  and 
colorable  possession  of  an  office  . , . , 

It  does  not  follow'  (because  the  acts  of 
an  officer  de  facto  are  valid)  'that  a 
right  can  be  asserted  and  enforced,  on  ■ 
behalf  of  one  who  acts  merely  under 
color  of  office,  as  If  he  were  an  officer 
de  jure.  When  an  individual  claims  by 
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action  an  office,  or  the  Incidents  to 
the  of /ice,  he  can  only  recover  upon 
proof  of  title.  iOoSOoSion  under 
color  of  right  may  well  serve  as  a 
shield  for  defence;  but  cannot,  as 
against  the  public,  be  converted  into 
a weapon  of  attack,  to  secure  the 
fruits  of  the  usurpation  and  the 
incidents  of  the  office.* 

It  must  be  kept  in  mind  and  it  needs  no  citation 
of  authority  that  there  is  a presumption  of  right  action  by 
an  official  and  if  the  county  court  did  not  approve  the 
appointment  it  was  not  essential  that  it  make  a record  of 
its  reasons  for  the  rejection. 

As  a practical  proposition  a great  many  bodies 
have  the  power  and  authority  to  approve  an  appointment 
made  by  an  executive  officer  and  we  do  not  find  that  that 
body  is  required  to  state  its  reasons  why  it  does  not  approve 
a certain  individual  appointed,  fhe  senate  in  Missouri  has 
the  authority  to  confirm  certain  appointments  made  by  the 
-executive,  but  each  individual  -enator  nor  tue  body  itself 
is  not  required  to  state  its  reasons  in  the  record  for  not 
confirming  a certain  appointment.  In  certain  municipalities 
the  mayor  or  other  executive  officer  is  authorized  to  make 
certain  appointments  and  the  council  or  the  body  of  aider- 
men  must  approve  same. 

In  the  absence  of  a statute  which  requires  the 
county  court  to  state  its  reasons  for  the  disapproval  of 
an  appointment  under  Section  11680,  R.  o.  *.0.  1929-,  we 
conclude  that  it  is  not  necessary  for  the  "judge  or  judges, 
or  a majority  of  them  In  vacation,  or  by  the  court"  to  set 
forth  the  reasons  for  said  disapproval. 

It  is,  therefore,  our  opinion  that  the  county 
court  by  its  action  taken,  as  set  forth  in  the  appended 
order,  is  sufficient  and  that  the  court  was  not  required 
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to  set  forth  its  reasons  In  its  order  of  non-approval 
of  the  appointxaent  of  the  deputy  county  clerk. 

/ 


Very  truly  your.,# 


CQVDLL  R.  HJiWITT 

assistant  ^fctorney-Generd. 


AlRROVDDi 


(Acting)  Attorney-General 


CIHCtfTT  CLERKS:  Circuit  clerks  are  entitled  to  fees  earned 

althou, b not  collected  during  the  year  for 
which  -they  or6  earned,  but  collected  in  sub 
sequent  years,  "for  one  year's  service. 


M rc*.  £,  1937 


Mr.  . . Beker 

"'lrc^'t  lerk 
f’tr-aln  o- nty 
e^ico,  1 issouri 

Derr  • '■'•ker* 

~h<s  will  acknowledge  -ecel-t  of  your  lft  rr,  w ch 
reeds  as  follows: 


"Vlll  you  rlease  advise  me  If  a Circuit 
lerk  resigns  on  January  1st,  1937, 
leaving  two  years  of  unexn  red  te  -m, 
is  he  entitled  to  earned  fe^ a for  the 
year  1936  to  be  raid  him  If  he  has  not 
collected  the  full  amount  of  fees  ue 
him,  according  to  law.  In  the  rece:  ng 
year  t* 

v e direct  your  attention  to  Section  11786,  Laws  f 
laro’irl,  1933,  age  369,  relating  to  the  aggregate  amount 
of  fees  a circuit  clerk  may  retain  for  one  year's  service. 
It  reads  n -art  as  follows: 


" he  agfy'ega'-e  amount  of  fees  that  any 
clerk  of  the  Circu  t court  under  « rtlcles 
2 end  3 of  this  Chapter  shall  be  allowed 
to  retain  for  ay  one  year's  service 
shall  not  n any  case  exceed  the  amount 
hereinafter  set  out.  *****  provided, 
t at  In  any  county  wherein  the  clerk  of 
the  Circu 't  ourt  Is  ex-officio  recorder 
of  deeds,  said  offices  shall  te  consider- 
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ed  a one  for  the  purposo  of  this 
section;  provided,  further,  *hat 
clerks  of  the  Cire  it.  Jourt  shall 
be  allowed  to  -otn  n,  In  a 'di  ion 
to  the  fees  allow  .U  under  this 
section,  all  fees  earned  by  thorn 
In  cases  of  change  of  v eirne  from 
other  counties;  .rovided,  urther, 
thnt , tun  til  the  expiration  of  ther 
prosmt  tenti3  of  office,  the  er3ona 
holding  the  office*  of  Circuit  larks 
shall  be  paid  in  the  auno  sannner  and 
to  *hc*  s' me  extent  os  now  nrovided  by 
low." 


octlon  11314,  Laws  of  Missouri  1.133,  :nge  372,  makes 
it  the  cuty  of  the  circuit  ( lark  to  ehar)ge  and  collect  in 
oil  c"808  every  foe  accruing  to  th.ir  offices,  and  that 
at  the  end  of  each  quarter  to  lie  with  the  county  clerk 
© report  of  nil  such  foes  paid  ond  accrued  to  the  of  flee  of 
the  circuit  clerk.  .uarterly,  every  circuit  clerk  shall 
poy  into  the*  c'unty  treasury  the  amount  of  any  fees  col  ec ted 
In  excess  o ‘he  sums  permitted  to  be  retained  for  his  ser- 
vices and  psy  of  d utlos  end  as  lstcnts. 

Casual  read  ng  f the  above  cited  statutes  indicates 
that  the  Legislature  Intone od  thf-t  the  circuit  clerks  were 
to  be  aid  on  e foe  bnsla  and  that  tbo  n cunt  of  fees  due 

the  circuit  clerk  coul;.  not  exceed  the  maximum  amounts 
enumerated  ’n  .fiction  11783,  simm,  or  any  one  year's 
service. 

e ap- reach  your  roe  se  question.  id  the  Legislature 
contemplate  that  the  fees  eernei  in  any  one  year  must  be 
collected  during  that  year  in  order  oe  retained  by  the 
circuit  dark?  Or,  may  hoy  be  earned  In  cne  venr  and  collect 
ed  in  another  and  be  retained  by  the  circuit  clerk,  rrovlded 
the  fees  collected  do  not  exceed  the  amount  permitted  to  be 
rete'ned  by  lew? 

In  the  case  of  ‘lien  vs.  Coven,  96  -o.  193,  the  Supreme 
Co  rt  had  before  it  for  consideration  this  proposition,  *Can 
t'  e foes  earned  by  a circuit  clerk  each  year  he  was  In  off’ce, 
though  • ot  collected  in  the  year  In  wh  'ch  hay  wev,e  earned,  be 
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•hfn  collected  to  the  onymcnt  of  hla  salary  In 
iron  ’he  questl  n heretofore  stated,  the  cart,  ot 
-196  sold: 


"In  1383  (Acts  1883,  p,  93)  the  act 
of  1874  was  amendei,  ncreasng  the 
a aunts  authorized  to  be  rate  ned  by 
clerks  for  deputy-hire*  "he  obvious 
Intent  of  the  constltutl  nnl  and 
statutory  rovlslons  above  referred 
to  was  to  fix  the  annual  comper sat 1 n 
rhlch  a clerk  of  a court  of  re  cord 
might  receive  out  of  the  fees  and 
emoluments  of  the  office,  and  the 
amount  of  such  fees  which  he  might 
ap  ropriate  to  the  payment  of  dep-’t  ea 
and  as  a let  ant  a*  If  the  fees  of  the 
office  of  clerk  m rraelly  earned  by  him 
amount e to  a sum  sufficient  to  pay 
his  arlary,  and  the  coimenaatlon  allowed 
to  be  paid  deputies  and  aaa  la  tents,  he 
would  have  the  un  oubted  right  so  to 
apply  t e 8«me  when  collected*  In 
Thornton  v.  Thomas,  65  "o*  272,  It 
was  held  that  the  fees  of  the  office 
constituted  a trust  fund  to  be  applied 
In  the  payment  of  deputies  and  assist- 
ants and  the  salary  of  the  clerk 
fixed  by  law,  and  the  surplus.  If  ary 
after  such  p nyra  nts,  *o  be  -aid  into  the 
treasury  of  the  county, 

he  question  as  to  whether  one  of  these 
trusts  would  be  to  supply  any  deficiency 
In  the  receipts  of  a former  year  to 
cover  expenses  and  salaries  was  neither 
before  the  court  nor  decided  In  that 
case.  If  the  annual  fees  earned  by  a 
clerk,  as  Is  held  In  the  case  above  c ted, 
are  chargeable  with  a trust  In  favor  of 
such  clerk  to  the  extent  of  his  salary 
and  the  compensation  allowed  his  deputies. 
It  logically  follows  tha t'  whenever  collect- 
ed they  should be  applied  to  the  discharge 
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of  that  trust.  Th'a  deduction  a 
consonant  not  only  w„th  reason  but 
the  Justice  o the  cnee.  Under  any 
other  ruling  a clerk  might  In  a given 
year  earn  In  fees  a sufficient  am >unt 
to  pay  hi*  salary,  and  be  depr  ved 
of  a large  -art  of  It  If  he  failed  to 
collect  the  whole  of  the  fees  so  earned 
either  because  earned  In  s-  Its  w^'ch 
were  not  determined  during  the  yen r 
or  from  any  other  cm;se. 

he  views  above  expr«ed  return  on 
affirmative  answer  to  the  proposition 
stated,  end  result  In  on  affirmance 

of  the  Judgment,  and  It  s hereby 
af  f trmed. 


In  the  case  of  Harrington  vs.  the  C ty  of  t#  Louis, 

107  tfo.  327,  the  co  rt  had  before  it  for  c nslderatlon  the 
st.»  tute  relating  to  the  co  ~>ensetion  of  the  sberl  f of  the 
City  of  t.  Louis  wt:  ch  statute.  In  effect  and  substance, 
~ro’ided  that  the  sheriff  may,  or  each  year  of  his  tern, 
receive  me  "etaln  fees  that  do  not  exceed  the  sum  of  ten 
thousand  oil  are  ( ,10,000)  and  hat  all  fees,  condensation 
and  emoluments  collected  by  him  as  sheriff  In  excess  of  the 
sum  ermlttec  to  be  r talned  by  him  snould  be  paid  to  the 
treasurer  of  the  City  of  f>t.  Louis.  The  proposition  as  here 
confrontel  the  court  is  analagous  In  the  urcscnt  instance. 

In  massing  upon  the  constitutional  revision  relating 
to  when  the  fees  of  any  executive  officer,  of  nny  city  or 
municipality  shall  not  exceed  the  sum  of  ten  thousand  ollars 
(>*  10,000)  and  tho  rovision  when  fees  are  earned  and  not 
collected  in  he  year  !n  which  hey  are  earned,  the  court 
i" Id , at  age  330: 


he  section  of  the  constitution 
before  cuoted  declares  n plain  terms 
that  the  fees  of  no  such  officer,  ex- 
clusive of  salaries  actually  paid  to 
his  deputies,  shall  exceed  the  sum  of 
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10,000,  for  any  one  yea  • This  oea 
not  menn  hat  the  fees,  over  and  above 
de  uty  h ire , ah?:  11  not  exceed  20,  -00 
for  two  years • The  law  tself  divides 
the  official  term  into  years  Tor  all  the 
purposes  of  apnlyiBr  the  limitation  a a 
to  the  a aunt  of  fees  wh  ch  the  sheriff 
may  retain*  bach  y*8r  of  the  official 
term  stands  by  itself*  It  follows 
that  the  sheriff  must  render  a separate 
account  of  receipts  and  expenses  for 
each  year*  When  the  fees  for  the  parti- 
cular -ar  reach  the  a"Ount  of  ,10,000, 
with  expenses  added,  the  balance  must 
be  paid  over  to  the  city.  The  excess 
of  one  year  can  not  be  carried  Into 
another  year  /or  the  urpose  of  bring- 
ing the  fees  of  that  year  up  to  10,000, 
w th  deputy  hire  added.  It  La  not  the 
object  of  this  law  to  make  the  clear 
compensation  of  the  sheriff  10,000, 

-er  annum*  His  co  ncena>' tlon  for  each 
year  must  come  rom  the  fees  and  emo- 
luments of  the  office  for  that  year,  but 
?hen  they  reach  the  clear  sum  of  ; 10,000, 
t e balance  must  be  raid  over  to  the 
C lty  • 

With  thia  result  it  is  proper  to  be  more 
explicit  as  to  what  fees  must  be  brought 
into  e ach  year*s  account*  For  Illustra- 
tion we  will  take  the  first  year  of  the 
first  t e m In  this  case*  The  receipts 
for  that  year  will  be  co  posed  of  the 
fees  and  emoluments  earned  and  collected 
during  that  year,  and,  also,  of  the  fees 
and  emoluments  earns  l durlnr  the  yeer, 
but  collected  tur.’ng  a subsequent  year. 

In  other  words,  he  fees  of  a particular 
year  are  those  earned  during  that  yenr,  no 
r matter  ^?hen  collected*  It  often  oocurs  at 
fees  and  commissions  are  eanne:  In  one 
year  and  collected  n a succeeding  year* 

11  such  fees  and  commissions  must  be 
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carried  Into  the  ae^o  :nt  of  the  year 
in  which  they  were  earned. w 


In  the  case  of  Corbin  vs.  Adair  County*  171  Mo.  585, 
the  Supreme  Court  had  before  It  for  consideration,  fees 
earned  by  a circuit  clerk  and  collected  by  the  successor 
to  the  circuit  clerk.  Anc,  Ln  easing  upon  the  right  of 
the  former  circuit  clerk  to  recover  the  uncollected  fees 
from  his  p'edceoa?or,  nt  page  3 19,  said: 


" he  t stlmony  of  ~lr  ntlff  further 
discloses  that  a large  amount  of  fees 
are  due  h m ns  circuit  clerk,  of  wh  ch 
at  loart  1,200  aro  collectible  and 
when  collected  by  the  sheriff  or  h's 
successor  they  will  belong  to  h'm 
until  he  *’as  receive  the  amount  of 
the  salary  earned  by  him  or  the  year 
1893,  not  to  exceed  1,600.  (lien 
v.  Iowan,  96  Mo.  193.)  o that  It  is 
apparent  that  the  jlaintlff  s not 
remediless.  To  the  amount  of  the 
dif  erence  betweon  the  fees  collected 
by  him  wh  ch  he  had  earned  in  1898 
and  rets  ned,  and  the  am  tmt  earned 
and  not  collects  for  tbnt  year,  not 
exceeding  1,600,  he  can  demand  and 
recover  the  uncollect©  fees  from 
his  SMCceartor,  and  his  own  evidence 
shows  they  trill  be  more  than  sufficient. 
But  t ese  co  s'deatlons  a~e  "©ally 
0"tslde  of  the  case  before  us.  This 
bill  s 'Tedicnted  unon  mistake  of 
fact  and  fraud*  and  there  Is  no  founda- 
tion or  either  charge  In  the  record, 
and  the  Judgment  of  the  clrev.lt  court 
dism  aslni:  his  bill  was  right  and  is 
aff lraed.” 


- rom  the  above  cases,  it  will  i>e  noticed  that  fe  a 
ee  ned  by  a circuit  clerk  r:urln<  any  oertlculcr  jear  are 
entitled  to  be  received  by  a circuit  rlerk,  even  though 
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collected  in  another  year  end  that  such  fees,  when. collected, 
would  be  chargeable  to  that  particular  y sr's  account* 

It  will  rl  o be  noticed  that  o ■ erson  ay  recover  from  the 
su«cea  or  to  the  of  . ce  of  the  c rcuit  lerk,  fees  collecte 
by  ’he  succes  or,  when  hey  were  earned  in  another  year  by 
one  w-  o was  at  that  time  the  circuit  "lcrk. 


f\ 

</ 


ONCLUS IOH 


It  is  the  opinion  of  this  department  that  the  circuit 
clerk  In  1936,  who  resigned  January  1,  1937,  is  ent  tied 
to  all  the  fees  earned  by  him  in  1936,  regardless  of  w’^en 
collected,  not  to  exceed  the  maximum  amount  he  is  allowed 
to  retain  under  the  provisions  of  Section  11786,  Laws  of 
Missouri,  1933,  pegs  369. 


Respectfully  submitted. 


RUSSELL  C.  'TvEE 

Assistant  it  orney  CJenerel 


‘P  v D : 


TT~T"T^ 

(Acting)  ttorney  General 


DOG  RACES:  ) American  Animal  Auction — Violation  of  Section  4286 

POOL  MAKING:  ) 


June  14,  1937  ^ i 


Mr.  Joseph  E.  Babka 
Assistant  Prosecuting  Attorney 
St. Louis  County 
Clayton,  Missouri 


■FILED 


Dear  Sir: 


We  have  your  letter  of  June  10,  1937,  requesting 
sn  opinion  a3  to  our  construction  of  the  "American  Animal 
Auction"  for  the  racing  of  horses  and  dogs. 

Tlie  law  deals  only  with  realities  and  not  a ipear- 
ances.  The  mere  use  of  the  terns  "sale,  mortgage,  bill 
of  sale,  board  of  aooralaers,  option*’,  liens,  etc.",  does 
not  in  any  way  add  to  the  re epee tab 11 lty  of  a scheme.  The 
outward  form  and  tern-  used  will  be  disregarded  end  we 
shall  look  beyond  the  phraseology.  We  analyze  "American 
Animal  Auction",  briefly  as  follows: 

(1)  The  owner  of  a dog  authorizes  the  racetrack 
operators  to  sell  It  at  a price  fixed  by  the  owner.  This 
price  may  be  any  arbitrary  sun,  and  undoubtedly  will  be 
high  enough  to  prevent  an  honest  sale  of  the  animal. 

(2)  The  dog  entered  In  the  raoe  Is  to  be  sold 
not  more  than  thirty  minutes,  and  not  leas  than  five 
minutes  prior  to  the  race.  At  first  the  whole  dog  Is 
offered  for  rale;  and  if  there  are  no  buyers  then  the 
half  dog:  and  If  the  e are  no  buy  ra  for  the  half  dog 
then  the  Quarter  dog;  and  if  there  are  no  buyers  for  the 
quarter  dog  then  smaller  portions. 

(3)  Within  one  hour  after  the  auction  the  owner 
of  any  portion  of  the  dog  may  sell  ills  interest  back  to 
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the  racetrack  operators  at  the  appraised  value  of  the  dog 
which  is  its  value  lnuned lately  after  the  race, 

(4)  Charges  are  made  by  the  racetrack  operators 
again  t the  owner's  interest  for  furnishing  housing  faci- 
lities. 


ntrioped  of  the  above  phraseology  and  peering  behind 
the  curtain  we  find  in  substance  that  the  operation  of 
this  plan  would  be  about  as  follows: 

(1)  The  owner  fixes  a price  for  his  dog  at  One 
thousand  dollars,  which  may  be  f<j?  in  excess  of  his  value 
and  so  exhorbltant  that  no  one  would  buy  the  whole  dog, 

(2)  The  sale  of  a fractional  interest  in  the  dog 
from  five  minutes  to  thirty  minutes  Drior  to  the  race  means 
that  a nurchaser  may  purchase  a ticket  representing  a small 
Interest,  s ay  a one  five-1  .undr eth  Interest  in  a Thousand 
dollar  dog  for  Two  Dollars. 

(3)  It  takes  only  a few  minutes  to  run  a dog  race 
and  giving  the  holders  of  these  tickets  one  hour  in  which  to 
resell  his  interest  back  to  the  operators  merely  affords 
between  thirty  and  fifty-five  minutes  in  which  to  run  the 
race  and  pay  off  the  winners. 

(4)  The  oh  rge  made  by  the  racetrack  operators  is 
merely  "the  take". 

Suppose  five  dogs  entered  a race — each  valued  at 
One  thousand  dollars,  and  five  hundred  tickets  on  each  dog 
’"•ere  sold  at  Two  dollars  each,  making  a total  of  Five 
thousand  dollars  bet  on  the  raoe.  Suppose  the  winning  dog 
received  a prize  oi  Three  thousand  dollars,  the  dog  finish- 
ing second  received  One  thousand  dollars  and  the  dog 
finishing  third  received  a Five  hundred  dollar  orlze. 

Therefore,  the  five  hundred  ticket  holders  who 
theoretically  owned  one  hundred  per  cent  of  the  winning 
dog  which  they  purchased  for  the  oolleotlve  sum  of  One  thous- 
and dollars,  would  within  loss  than  one  hour  after  the  pur- 
chase of  this  dog  find  that  his  value  had  gone  to  Three 
thousand  dollars,  making  the  tickets  held  on  the  dog  worth 
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Six  thousand  dollars.  Reduced  to  ordinary  racetrack  lang  a e 
a Two  dollar  ticket  representing  a one  f ive-hundreth  Interest 
In  the  dog  before  the  race,  becomes  worth  Six  dollars  after 
the  race;  the  holders  of  a similar  Interest  In  the  second 
place  dog  get  their  money  back;  the  owners  of  the  third 
plroe  dog  get  half  their  money  back  and  the  theoretical 
owners  of  the  other  two  dogs  get  nothing. 

Similar  subterfuges  h;  ve  heretofore  been  presented 
to  the  Missouri  Courts  and  held  to  be  In  violation  of 
Section  4286  R.  S.  Missouri  1929,  which  In  part  provides: 

"*  * ^selling  any  pools  upon  the  re- 
sult of  any  trial  or  contest  of  skill, 
speed  or  power  of  endurance  of  man 
or  beast,*  * *" 

The  above  statute  applies  to  dog  races.  State  ex 
inf.  Gentry,  Attorney  General,  vs.  Ramona  Kennel  Club  Inc., 
(1928)  8 S.  W.  (2)  1. 

"Pool  Selling",  as  pertaining  to  dog  racing,  is  a 
scheme  of  facilitating  betting  on  racos;  the  event  of  a race 
determining  the  winner.  The  term  “bet"  within  the  gambling 
statute,  means  the  risking  of  a certain  thing  or  sum  against 
another  specified  tiling  or  sun  on  an  uncertain  event.  The 
term  "wager"  In  the  gambling  statute  means  a contract  by 
which  two  or  more  agree  th  t money  or  a thing  shall  be  paid 
or  delivered  to  one  on  the  happening  or  not  happening  of  a 
certain  event.  Wells ton  Kennel  Club  vs.  Castlen  (1932)  56 
S.W.  (2)  288. 

It  Is  therefore  the  opinion  of  this  office  that  the 
plan  "American  Animal  Auction"  Is  a violation  of  Section 
4286,  sunra,  as  construed  in  the  Wellston  Kennell  Club  opinion. 

Respectfully  submitted. 


APPROVED: 

Fi.AMKLIH  E.  REAGAN, 
Assistant  Attorney  General 


JV  E.  ta^l6r 

(Acting) Attorney  General 
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COUNTY  BUDGET  LAW:  Surplus  revenue  of  a subsequent  year  nay  bo- 

applied  to  a deficit  of  a prior  year,  but 
suri:>luR  revenue  of  a prior  year  may  not  oe 
applied  to  a subsequent  year1 s obligations  while 
obligations  of  a year  prior  to  the  year  for 
which  there  is  a surplus  are  outstanding. 

July  2,  1937. 


Honorable  Sam  A.  Baker 
Ex  Officio  Treasurer 
Bollinger  County 
Marble  Hill,  Missouri 


Dear  Sir: 

This  department  is  in  receipt  of  your  letter  of 
June  8,  1937,  in  which  you  request  an  opinion  as  follows: 

MIn  this  county  there  are  a lot  of 
county  warrants  issued  in  the  year 
1931-32  and  1933,  which  have  never 
been  paid  and  which  are  outstanding. 

There  is  revenue  coning  in  on  the 
1934-1936  back  taxes  on  real  estate, 
and  there  are  no  outstanding  warranto 
or  bills  for  these  years.  Has  the  county 
court  the  right  to  use  this  revenue  in- 
coming on  the  1934-1938  delinquent 
taxes  to  pay  off  the  old  oounty  warrants 
in  order  of  their  Registry?" 

Enclosed  is  a copy  of  an  opinion  heretofore  written 
by  this  department  on  January  29,  1936,  to  the  Honorable 
Forrest  Smith,  State  Auditor,  in  whioh  it  is  concluded  that: 

"It  is  the  opinion  of  this  department 
that  revenue  of  1934  cannot  be  used  to 
pay  interest  on  warrants  issued  prior 
thereto,  but  if  any  surplus  remains 
after  all  obligations  have  been  taken 
care  of,  or  if  revenue  is  derived  from 
delinquent  taxes,  the  same  may  be  applied 
on  the  internet  of  the  protested  warrants 
in  question." 
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In  the  case  of  Kansas  City,  i ort  Scott  & Mem- 
phis Railroad  Company  v.  Thornton,  152  Mo.  570,  which 
is  referred  to  in  the  opinion  hereto  attached,  the 
court  said,  1.  c.  575: 


"Under  a-  * # provisions  of  the 
Constitution  warrants  may  be 
issued  to  the  extent  of  the 
revenue  provided  for  the  year 
in  which  such  warrants  were 
issued  and  the  warrants  so  is- 
sued each  year  must  be  paid  out 
of  the  revenue  provided  and 
collected  for  'that  year.  If 
the  revenue  collected  i’or  any 
year  for  any  reason  does  not 
equal  the  revenue  provided  for 
that  year  and  hence  is  not 
sufficient  to  meet  the  warrants 
issued  for  that  year,  the  deficit 
thus  caused  can  not  be  made  good 
out  of  the  revenue  provided  and 
collected  for  any  other  year 
until  all  the  warrants  drawn 
and  debts  contracted  for  such 
other  year  have  been  paid,  or 
in  other  words  only  the  surplus 
revenue  collected  for  any  one  year 
can  be  applied  to  the  deficit  of 
any  other  year.  Thus  each  year’s 
revenue  is  made  applicable,  first, 
to  the  payment  of  the  debts  of 
that  year,  and  secondly,  if  there 

It  may  be 
of  a previous 


is  & surplus  any  year 
applied  on  the  debts 
year . * 


V;ith  reference  to  a part  of  your  question  as 
to  whether  the  delinquent  revenue  of  the  years  1934 
and  1835  may  be  applied  to  the  payment  of  obligations 
incurred  in  1935  and  1937,  we  direct  your  attention  to 
that  part  of  the  preceding  quotation  which  we  have 
underlined.  In  State  ex  rel . Clark  County  v.  Hackmann, 
280  Mo.  1.  c.  687,  the  court,  in  speaking  of  how  a 
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warrant  was  to  be  paid  for  which  no  fund3  were  available 
from  the  revenue  of  the  year  in  which  it  was  issued , said: 


"On  the  contrary,  this  court  has 
often  said  in  no  uncertain  terms 
that  it  (the  warrant)  was  valid 
and  payable  out  of  any  surplus 
revenue  in  the  hands  of  the  county 
treasurer  that  might  arise  in  sub- 
sequent years." 


This  means,  as  we  understand  it,  that  eaoh  year’s  obligations 
must  be  paid  from  that  year’s  revenue,  but,  if  there  is  a 
deficit  in  that  year,  the  surplus  revenue  of  a subsequent 
year  may  be  applied  to  the  payment  of  the  defioit. 

' In  State  ex  rel  National  Bank  of  Rolla  v.  John- 

son, 162  Missouri  621,  the  court  had  before  it  three  ques- 
tions, The  first  of  which  does  not  concern  us  here  sinoe 
we  have  heretofore  concluded  that  the  surplus  revenue  of 
a subsequent  year  may  be  applied  to  the  payment  of  a def- 
icit of  a prior  year. 

- The  second  question  before  the  court  at  l.o. 

628,  was  as  follows: 

" * * * What  is  the  lawful  method 
of  applying  such  payment?  Must 
warrants  be  paid  in  the  order  of 
their  presentation  and  registra- 
tion, or  are  they  payable  pro  rata 
to  all  the  outstanding  indebted- 
ness." 


The  court  in  answer  to  this  question  said  at  l.c.  631: 


"We  conclude  that  this  surplus, 
after  the  current  expenses  for 
the  years  * * * had  all  been  paid. 
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at  onoe  became  subject  to  this 
general  statute.  Section  3166 
Revised  Statutes  1889,  (now  Sec-  * 
tion  12139  Revised  Statutes  1929), 
which  provides  a Just  and  equitable 
rule  for  the  payment  of  the  debts 
of  the  counties.  The  preferred 
right  of  payment  according  to  regis- 
tration is  not  taken  away  further 
than  the  changed  condition  wrought 
by  the  constitution  requires,  and 
when  the  constitution  is  read  into 
and  with  this  seotion,  it  merely 
changes  the  order  of  payment  so 
that  the  funds  provided  for  each 
year’s  expenses,  is  primarily  the 
fund  out  of  which  warrants  drawn 
for  those  expenses  are  to  be  paid 
according  to  their  presentation  and 
registration  in  that  year,  and  when 
they  are  all  paid  and  a surplus,  as 
in  this  case,  remains,  then  it  is 
applicable  to  unpaid  warrants  of 
former  years  and  Seotion  6771 
Revised  Statutes  1899,  (now  Seotion 
12139  Revised  Statutes  1929),  pro- 
vides the  rule  of  priority  Just  as 
it  did  before  its  modification  by 
the  constitution  of  1875,  and  the 
surplus  is  not  to  be  distributed 
pro  rata.” 


The  third  question  before  the  court  was, 

as  follows: 


"If  such  surplus  is  so  applicable 
and  if  payable  in  the  order  of  their 
registration,  is  it  the  duty  of  the 
treasurer  to  so  pay  them,  or  must 
the  oounty  court  first  distribute 
the  fund  for  the  payment  of  such 
warrants  before  the  treasurer  can 
pay  any  of  suoh  warrants  for  past 
years*  indebtedness?" 
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The  court  in  answer  to  this  question  said  at  l.c.  633: 

• 

"It  was  not  at  all  necessary  for 
the  county  court  to  make  any 
further  appropriation  of  the  fund 
before  the  treasurer  could  pay  re- 
lator’s warrant  out  of  this  sur- 
plus. The  court  is  required  to  dis- 
tribute the  current  tax  into  the 
different  funds  each  year,  and  may, 
in  proper  oases,  transfer  moneys 
from  one  fund,  when  not  needed,  to 
another  that  is  insufficient,  but 
after  all  the  warrants  for  any  year 
have  been  paid  there  is  no  provision 
of  law  for  distributing  this  surplus 
into  different  funds,  but  it  is  in 
the  hands  of  the  treasurer,  as  an  ex- 
ecutive offioer,  charged  by  the  stat- 
ute with  the  duty  of  disbursing  the 
funds  on  warrants  drawn  by  the  county 
court,  and  as  the  warrants  have  been 
drawn,  all  he  has  to  do  is  to  pay 
them  in  the  order  of  their  registra- 
tion whenever  he  hud  money  enough  to 
take  up  a warrant," 

C0NCLU3I0N 

Therefore,  it  is  the  opinion  of  this  Department 
that  the  surplus  revenue  reoeived  from  the  delinquent  taxes 
for  the  years  1934  and  1935  may  be  applied  to  the  payment 
of  obligations  incurred  in  previous  years  that  are  still 
outstanding.  That  said  surplus  revenue  from  the  years 
1934  and  1935  can  not  be  applied  to  the  payment  of  obli- 
gations for  years  1936  and  1937,  while  obligations  for 
years  prior  to  the  years  1934  and  1935  are  outstanding. 

That  no  order  of  the  county  court  distributing  said  surplus 
fund  pro  rata  to  the  various  funds  for  the  payment  of  said 
warrants  is  necessary,  but  that  the  county  treasurer  may 
pay  the  warrants  in  the  order  of  their  presentation  and 
registry,  whenever  he  has  sufficient  funds  to  do  30. 


Respectfully  submitted. 


Attorney  General 
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COUNTY  BUDGET  ACT*  1.  Any  surplus  remaining  at  close  of  fiscal 

year , may  be  used  to  pay  outstanding 
valid  county  warrants  for  previous  years. 

2.  Warrants  should  be  paid  according  to 
registration. 

3.  Section  14  of  County  Budget  Act  applies 
to  counties  of  more  than  50,000  popula- 
tion. 
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Lt . Lee  oar ham 
Circuit  Clerk 
Stoddard  County 
Bloomfield  ,aiasouri 
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Dear  bir* 


This  Department  is  in  receipt  of  your  letter 
of  February  17,  wherein  you  propound  certain  questions 
relating  to  the  County  budget  Act  for  an  opinion. 

Your  questions  are  somewhat  similar  in  nature.  How- 
ever, to  make  distinctions  and  to  clarify  the  same 
we  shall  attempt  to  answer  each  question  separately. 

I. 

Your  first  question  is  as  follows* 

’’Any  surpluses  existing 
in  any  year  since  the 
effective  date  of  the 
present  budget  Law, can 
or  cannot  be  applied  or 
distributed  to  and  on 
any  outstanding  warrants 
or  obligations  for  any 
years  previous  to  the 
enactment  and  effective- 
ness of  the  present 
budget  Law." 


Assuming  that  you  desire  your  questions 
answered  solely  for  the  purpose  of  the  budget  in  your 
own  county,  we  call  your  attention  to  the  fact  that 
the  budget  Act  presents  two  systems  of  procedure , the 
first  eight  sections  governing  counties  of  less  than 
50,000,  the  next  twelve  sections  relate  to  counties 
over  50,000.  Knowing  your  county  to  be  less  than 
50,000  it  is  necessary  that  we  confine  our  conclusions 
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to  the  first  e ' fdit  sections,  pages  540  to  346, In- 
clusive. It  was  the  purpose  of  the  county  budget 
act  to  promote  economy  end  efficiency  In  county 
government . b y Section  22,  page  351,  Sections  9b74 , 
9965  and  99b6  were  especially  repealed,  end  all  other 
sections.  Insofar  as  they  might  conflict,  were  re- 
pealed. In  our  Interpretation  of  the  budget  act  we 
have  not  treated  It  as  abrogating  and  nullifying  all 
of  the  sections  of  the  Revised  Statutes  of  1929  per- 
taining to  the  financial  structure  of  the  county, but 
when  said  sections  conflict  with  the  budget  act 
naturally  the  provisions  of  the  budget  act  must  take 
precedence  and  repeal  any  part  of  a section  which  Is 
In  conflict  therewith. 

by  the  terms  of  the  County  budget  Act,  page 
341  the  expenditures  of  a county  for  the  current 
year  are  placed  In  six  different  classes.  The  sixth 
class  Is  as  follows* 

"After  having  provided  for  the 
five  classes  of  expenses  hereto- 
fore specified,  the  county  court 
may  expend  any  balance  for  any 
lawful  purpose.  Provided,  however, 
that  the  county  court  shall  not 
incur  any  erpense  under  class 
six  unless  there  Is  actually  on 
hand  In  cash  funds  sufficient  to 
pay  all  claims  provided  for  in 
preceding  classes  together  with 
any  expense  incurred  under  class 
six.  Provided,  that  If  there  be 
outstanding  warrants  constitut- 
ing legal  ofcli  ations  such  war- 
rants shall  first  be  paid  before 
any  expenditure  Is  authorl  ed 
under  class  6.” 


by  the  provisions  of  Class  Six,  as  herein 
quoted.  It  Is  evident  that  the  Legislature  took 
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Into  consideration  the  fact  that  many  counties,  at  the 
time  the  budget  act  became  effective,  would  have  out- 
standing warrants.  The  budget  for  any  year  Is  based 
on  ninety  per  cent  of  the  anticipated  current  revenue. 

It  was  hold  in  the  care  of  State  v.  Johnson 
162  iiao.  621,  as  follows: 

"a  county  warrant  valid  when 
Issued  is  not  rendered  invalid 
because  the  revenue  provided 
to  pay  It  Is  not  collected 
during  the  year  In  which  It 
was  Issued,  or  Is  misappropriated 
by  the  officers  of  the  county 
for  whose  act  the  holder  of  the 
warrant  Is  not  responsible.  On 
the  contrary,  the  surplus  county 
revenue  remaining  after  the  pay- 
ment of  all  current  expanses 
of  every  kind  for  the  year  for 
which  such  revenue  was  levied 
and  collected,  may  be  used  in 
the  payment  of  outstanding 
valid  unpaid  county  warrants 
for  previous  years.” 


Yife  are,  therefore,  of  the  opinion  “hat  any 
surplus  existing  In  any  year  under  the  budget  Act 
can  be  applied  to  outstanding  warrants  for  previous 
years. 


II. 

Your  second  question  is: 

Is  it  true  in  accordance  with 
the  Law  that  any  surpluses 
emerged  or  carried  forward 
from  year  to  year  preceding 
and  Including  the  year  prior 
to  the  effective  date  of  the 
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present  Budget  Law,  be  used 
and  distributed,  as  the  County 
Court  may  see  fit,  to  the  pay- 
ment of  outstanding  warrants 
and  obligations  unpaid.  In  any 
of  the  years  preceding  and  In- 
cluding the  year  prior  to  the 
effective  date  of  the  present 
Budget  Law  and  that  any  surpluses 
In  any  year  following  and  includ- 
ing the  year  succeeding  the 
enactment  and  effective  date  of 
the  present  Budget  Law  be  ap- 
plied and  used  in  the  payment 
of  outstanding  warrants  and 
unpaid  obligations  In  the  year 
In  which  said  outstanding 
warrant  or  unpaid  obligation 
accrued,  or  emerged  and  carried 
forward  and  distributed  In  the 
payment  of  outstanding  warrants 
and  unpaid  obligations  for  any 
of  the  yearf,  as  the  County 
Court  ay  see  fit,  following 
and  including  the  year  succeed- 
ing the  effective  date  of  the 
present  budget  Law  of  Missouri?" 


Having  come  to  the  conclusion  In  the  first 
question  that  any  existing  surplus  at  the  dost  of  the 
fiscal  year  under  the  bpdget  act  can  be  used  for  dis- 
charging obligations  or  outstanding  warrants  from  the 
previous  year,  your  second  question  would  therefore 
relate  to  the  power  of  the  county  court  to  discharge 
the  obligations  in  any  manner  they  see  fit.  The 
decision  quoted  supra.  State  ex  rel.  v.  Johnson,  Is 
followed  In  the  case  of  Holloway  v.  Howell  County 
240  Mo.  1.  c.  612,  as  follows. 

" The  bill  alleges  that  the 
share  of  the  district  Is  still 
In  the  county  treasury, but  the 
proof  shows  nothing  of  the  sort. 

Whatever  mere  theory  be  in- 
dulged by  way  of  inf erence ,one 
way  or  the  other,  the  actual 
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fact  Is,  as  shown  by  the  proof, 
the  money  levied  for  county 
purposes  wa.i  used  for  county 
purposes,  presumably  for  paupers. 
Insane  persons,  the  salaries  of 
officials,  the  expenses  of  running 
the  courts,  Jury  fees,  expenses 
of  elections,  criminal  costs  and 
roads  and  bridges  elsewhere, 

(Vide, R.L. 1909,  sec. 11423.)  It 
Is  not  clear  there  was  any  'county 
revenue  * left  at  the  end  of  any 
year  after  naying  the  Indebted- 
ness and  obligations  of  the 
county  for  the  current  year.  But 
If  there  was, then  under  certain 
statutory  conditions,  the  county 
court  had  the  right  to  transfer 
It  to  other  proper  funds  and  use 
It  for  county  purposes  for  en- 
suing years  or  existing  deficits. 
If  any,  after  all  contracts 
entered  Into  with  reference  to 
the  current  year  creating  present 
Indebtedness  had  been  complied 
with  and  all  outstanding  current 
county  oblltcatione  had  been 
satisfied.  ” 


The  duties  of  the  treasurer  with  respect  to 
entering  warrants  is  set  forth  In  Lection  12139, as 
follows  t 


"He  shall  procure  and  keep  a 
well-bound  book.  In  which  he 
shall  make  an  entry  of  all 
warrants  presented  to  him  for 
payment , which  shall  have  been 
legally  drawn  for  money  by 
the  county  court  of  the  county 
of  which  he  is  the  treasurer 
stating  correctly  the  date, 
amount,  number.  In  whose  favor 
drawn,  by  whom  presented , and 
the  date  the  same  was  presented; 
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and  all  warrants  so  presented 
shall  be  paid  out  of  the  funas 
mentioned  In  such  warrants ,and 
In  the  order  in  which  they 
shall  be  presented  for  payment*" 


Section  12140  contains  the  provisions  for  the 
county  treasurer  paying  the  warrant.  fhe  pertinent  part 
is  as  follows* 


"No  county  treasurer  shall 
refuse  the  payment  of  any 
warrant  legally  drawn  upon 
him  and  presented  for  pay- 
ment, for  the  reason  that 
warrants  of  prior  presenta- 
tion have  not  been  paid, 
when  there  shall  be  money 
in  the  treasury  belonging 
to  the  fund  drawn  upon, 
sufficient  to  pay  such  prior 
warrants  and  any  such  war- 
rant so  presented;  but  suoh 
treasurer  shall,  as  he  shall 
receive  money  Into  the  treasury 
belonging  to  the  fund  so  drawn 
upon,  set  the  same  apart for 
the  payment  of  warrants  previous- 
ly presented  for  the  ordinary 
current  expenses  of  the  county 
as  mentioned  in  the  preceding 
section, and  in  the  order  present- 
ed,so  that  no  such  warrant  of 
subsequent  presentation  shall 
remain  unpaid  by  reason  of  the 
holder  of  such  warrants  of 
prior  presentation  falling  to 
present  the  6ane  for  payment 
after  funds  shall  have  accrued 
in  the  treasury  for  their 
payment  t 


The  Johnson  decision  also  holds  that  delinquent 
taxes,  when  collected,  must  be  applied  to  outstanding 
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warrant*  issued  in  the  year  in  wnich  the  taxes  were 
levied.  Since  the  enactment  of  the  budget  aet  we 
think  that  the  Johnson  decision  is  also  decisive  of 
what  shall  be  done  with  any  surplus  remaining  in 
any  year.  After  referring  to  the  sections  herein- 
above quoted  the  court  says,  1,  c.  631* 

"This  section  then  had  been 
• the  law  of  this  State  for 

twenty  years  before  the 
adoption  of  the  Constitution 
of  1875.  Trior  to  that,  it 
was  not  necessary  that  a 
county  warrant  should  be 
drawn  upon  a special  fund 
or  that  it  should  come  to 
the  holder  during  the  year 
in  which  the  Indebtedness 
was  created.  ..'hat,  then, 
was  the  effect  of  the  Consti- 
tution upon  this  section? 
a. s was  ruled  in  iindrew  County 
v.  Schell ,135  wo.  31, and 
State  ex  rel.  v.  Payne, 151 
w o.  670,  that  section  was 
modified  by  the  Constitution 
to  the  extent  that  there- 
after the  warrants  drawn  by 
the  county  court  in  any  year 
to  meet  all  the  necessary  and 
current  expenses  for  that 
year  must  first  be  paid  in 
full  in  the  order  of  their 
registration,  and  if  a surplus 
was  left,  then  the  section 
operated  on  all  other  war- 
rants Just  ae  it  had  previous 
to  the  adoption  of  the  Constitu- 
tion of  1875.  In  a word,  that 
section,  in  so  far  only  as  it 
conflicted  with  the  provisions 
of  section  12  of  article  10  of 
the  Constitution,  became 
inoperative  by  force  of  the 
Constitution  as  soon  as  it 
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went  into  effect,  because 
inconsistent  therewith.  But 
with  this  exception  there  is 
no  such  reuugnancy  as  requires 
us  to  hold  it  was  absolutely- 
repealed,  the  rule  of  con- 
struction being  that  before 
it  shall  be  construed  as  re- 
pealed by  implication  only, the 
two  must  be  so  repugnant  that 
both  can  not  stand,  and,  we 
think,  with  the  modification 
wa  nave  mentioned,  both  can 
stand,  buch  has  been  the 
opinion  of  the  Legislature, 
we  think,  from  the  fact  thst 
this  section  has  bean  nre- 
served  taro  ugh  three  revisions 
since  the  adoption  of  the 
Constitution.  *'e  conclude 
that  this  surplus , after  the 
current  expenses  for  the  years 
1695  and  1696  had  all  been 
paid,  at  once  became  subject 
to  this  general  statute,  section 
3166,  Revised  Statutes  1889, 
which  provides  a just  and 
equitable  rule  for  the  payment 
of  the  debts  of  the  counties. 

The  preferred  right  of  pay- 
ment according  to  registration 
is  not  taken  away  Jlirther  than 
the  changed  condition  wroucrht 
by  the  Constitution  requires, 
and  when  the  Constitution  is 
reaa  in  o and  with  this  section, 
it  merely  changes  the  order  of 
payment  so  that  the  funds  pro- 
vided for  each  year's  expenses 
is  primarily  the  fund  out  of 
which  warrants  drawn  for  those 
expenses  are  to  be  paid  accord- 
ing to  their  presentation  and 
registration  in  that  year, and 
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when  they  are  all  peid  and  a 
surplus,  as  In  this  case, re- 
mains, then  it  is  applicable 
to  unpaid  warrants  of  former 
years  and  section  6771,  tie- 
vised  Statutes  1399,  provides 
the  rule  of  priority  just  as 
it  did  before  its  modification 
by  the  Constitution  of  1375, 
and  the  surplus  is  not  to  be 
distributed  pro  rata." 


We  are,  therefore,  of  the  opinion  that  the 
unpaid  obligations  should  be  discharged  out  of  any 
surplus  remaining  and  should  be  paid  according  to 
the  registration  of  the  warrants. 


III. 

Your  third  question  is* 

"as  to  Lee. 14, pages  343  & 

349,  Missouri  Laws,  1933, 
can  any  sur Diuses  in  each  of 
several  years  following  and 
including  the  year  succeed- 
ing the  effective  date  of  the 
present  budget  Law  of  Missouri, 
oe  used  to  pay  any  outstanding 
warrants  or  unpaid  obi igat Jona 
in  any  of  the  years  preceding 
and  including  the  year  prior 
to  the  effective  date  of  the 
present  Budget  Law  of  Missouri?" 


evidently  you  refer  to  the  first  paragraph 
on  page  349,  which  is  as  follows) 

"Any  cash  surplus  at  the  end 
of  any  fiscal  year  shall  be 
carried  forward  and  merged 
with  the  revenues  of  the 
succeeding  year.  Payment, 
of  any  legal  unpaid  obliga- 
tions of  any  prior  year. 
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however hull  be  a first  charge 
In  the  budget  aga'nst  the 
revenues  of  the  budget  year; 
provided  that  any  deficit  exist- 
ing at  the  end  of  the  year  preced- 
ing that  In  which  this  act  takes 
effect  may  be  paid  over  a term 
of  years , or  in  such  other  manner 
as  the  county  court  may  deter- 
mine . " 


As  stated  in  the  beginning  o-’  this  opinion, 

your  county  is  not  af J eeted  by  this  portion  of  Section 
14;  sections  9 to  20,  inclusive,  being  applicable  to 
counties  of  moro  than  50,000  population;  the  first 
eight  sections,  applicable  to  your  county,  do  not  give 
the  county  court  any  such  power.  We  think  the  logic 
ana  authorities  heretofore  quoted  in  your  first  two 
questions  are  applicable  and,  as  stated  in  the  last 
paragraph  of  your  letter,  *hat  each  year  following 
and  including  the  effective  date  of  the  budget  law 
must  carry  itself  financially,  and  that  all  obliga- 
tions of  any  year  were  to  be  paid  from  the  assessed 
revenue  in  that  particular  year.  If  any  surplus  re- 
mains after  all  obligations  are  paid  ssld  surplus 
may  be  used  in  paying  past  obligations. 


Respectfully  submitted. 


OLLIV  Ai  V . hol:-h 

Assistant  Attorney  General 


APPROVED: 


J.  ,:."MYL0S 

(Acting)  Attorney  General. 
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COUNTY  BUDGET  ACT:  Warrants  in  Class  6 may  be  used 

for  taking  care  of  a deficit  in 
Class  4. 


i.arch  25,  1957 


>«r.  Lee  barham 
Circu’t  Clerk 
Stoddard  County 
Bloomfield, Missouri 


Dear  Sir: 


Keplying  to  your  letter  of  anarch  11  relative  to 
the  County  Budget  Act,  we  shall  again  attempt  to  answer 
the  question  which  you  propound,  which  is  as  follows: 


MIn  case  the  budget  for  the  year 
1935,  or  Stoddard  County,  did  not 
set  up  in  class  4,  a hish  enough 
estimate  to  pay  the  whole  year’s 
salary  of  the  Deputy  Circuit  Clerk, 
which  was  100,00  p r month,  the 
Circuit  Clerk  estimated  ^udcrat 
being  exhausted  at  the  end  of 
October  of  that  year,leating  no 
allowance  therein  to  pay  the 
last  two  months'  salary  of  the 
Deputy  Clerk,  and  therefore 
the  Court  and  the  Clerk  of  the 
County  Court  could  not  order 
issued  and  issue  warrants  for 
these  two  months’  salary,  could 
class  6 warrants  be  Issued  for 
the ae  two  months ’ salary , provided 
o course,  that" there  was  no  sur- 
pTus  es tlmates  in  any  other  classes 
that  could  re  transferred  to  class 
4?  " 


The  point  really  involves  two  questions,  (lie 
first  one  being  can  an  officer  exceed  the  amount  of  his 
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estimate  or  the  amount  accepted  by  the  County  -.udgat  for 
him  for  the  year,  You  eta  to  that  the  budget)  of  the  Cir- 
cuit Clerk  Is  exhausted,  that  le,  all  of  the  estimate 
a:  orl  Inally  made  has  been  paid.  You  do  not  explain  as 
to  why  the  deputy  circuit  clerk  did  not  receive  In  the 
estimate  the  total  amount  of  his  salary  for  the  year, 

lection  3,  page  342,  of  the  County  <judget  Act, 
Laws  of  ialssourl  1933,  contains  the  duties  of  the  various 
officers  who  shall  claim  compensation  out  of  Class  4: 

"It  Is  hereby  made  the  express  duty 
of  every  officer  claiming  any  payment 
for  salary  or  supplies  to  furnish  to 
the  clerk  of  the  county  court,  on  or 
before  the  fifteenth  day  of  January 
of  each  year  am  Itemized  statement  of 
the  estimated  amount  required  for 
the  payment  of  all  salaries  or  any 
o^her  expense  for  personal  service  of 
whatever  kind  during  the  current  year 
and  the  section  or  sections  of  law 
under  which  he  claims  his  office  Is 
entitled  to  the  amount  requested , also 
he  shall  submit  an  Itemized  state- 
ment of  the  supplies  he  will  require 
for  his  office,  separating  those 
which  are  payable  under  class  4 and 
class  6,  Officers  who  are  paid  In 
whole  or  In  part  other  than  out  of 
the  ordinary  revenue,  whether  paid 
by  fees  or  otherwise,  shall  submit 
an  estimate  for  supplies  In  the  same 
-nanner  as  officers  who  are  paid  a 
salary  out  of  ordinary  revenue.  Mo 
officer  shall  receive  any  salary  or 
allowance  for  supplies  until  all 
the  information  required  by  thle 
section  shall  have  been  furnished. 

The  clerk  of  the  county  court  shall 
prepare  and  file  an  estimate  for 
his  office;  also  for  the  expense  of 
the  Judges  of  the  county  court. 
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If  for  any  yaar  there  should  not  be 
sufficient  funds  for  the  county 
court  to  pay  all  the  approved  esti- 
mates under  class  4,  after  having 
provided  for  the  prior  classes,  the 
county  court  shall  apportion  and 
appropriate  to  each  office  the 
available  fun ds  ^n  hand  and  anticipated. 
In  the  proportion  that  the  approved 
estimate  of  each  office  bears  to  the 
total  approved  estimate  for  class  4." 


It  would  appear  by  the  last  sentence  that  If 
there  are  not  iufflclent  funds  In  Class  4 to  nay  the 
approved  estimates  the  county  court  shall  apportion 
and  appropriate  to  each  office  the  available  funds  on 
hand  and  anticipated.  In  the  proportion  '"hat  the  ap- 
proved estimate  of  each  office  bears  to  the  total 
estimate  approved  In  Class  4.  In  Section  4 It  is  pro- 
vided, In  enumeratin'-  the  duties  of  the  county  clerk, 

"Lea a all  known  lawful  obliga- 
tions against  the  county  Decem- 
ber 31,  last,  and  for  which  war- 
rants were  not  drawn  at  that 
date ," 

"Total  unpaid  obligations  of  fho 
county  on  January  1st  of  the  cur- 
rent year.  (This  shall  Include 
unpaid  warrants  and  outstanding 
bills  for  which  warrants  may 
issue • ) 


In  the  case  of  a deputy  circuit  clerk  under  the 
present  statutes  It  Is  the  duty  of  the  county  court  to 
fix  his  salary,  and  we  think  that  If  the  county  court 
fixes  the  salary  the  deputy  circuit  clerk  Is  entitled 
to  the  same,  the  same  as  any  other  officer  whose  salary 
or  compensation  is  fixed  by  statute.  If  the  deficit  as 
to  the  deputy  circuit  clerk’s  salary  Is  due  to  a mistake 
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in  computation  wa  think  such  a mistake  could  be  rectified 
in  the  budget  on  file  and  that  a copy  of  the  correction 
could  be  -nailed  to  the  State  Auditor.  If  the  bud  -et 
estimate  is  not  elastic  enough  to  permit  the  deputy  circuit 
clerk  to  receive  his  salary,  then  he  must  lose  the  last 
two  months'  compensation  as  mentioned  in  your  letter. 

As  stated  before,  we  think  he  is  entitled  *o  the  same  and 
that  by  the  provisions  of  Section  4 it  is  contemplated 
that  obligations  from  the  previous  year  are  carried  over 
to  the  ensuing  year. 

fhe  other  question  arises  as  to  how  he  is  to 
receive  the  compensation  for  the  last  two  months.  You 
su~;.est  Class  6 provided  that  there  is  no  surplus  estimates 
in  any  other  classes  that  could  be  transferred  to  Class  4. 

Class  6,  under  Lection  2,  page  342,  Is  as  follows: 

"After  having  provided  for  the  five 
classes  of  expenses  heretofore 
specified,  the  county  court  may  ex- 
pend any  balance  for  any  lawful  our- 
posa.  Provided  however,  +hat  the 
county  court  shall  not  Incur  any 
expense  under  class  six  unless  there 
is  actually  on  hand  in  cash  funds 
sufficient  to  pay  all  claims  pro- 
vided for  In  preceding  classes  to- 
gether with  any  expense  Incurred 
under  class  six.  Provided,  that  if 
there  be  outstanding  warrants 
constitutin'  legal  obli  ations  such 
warrants  shall  first  be  paid  be- 
fore any  expenditure  is  authorized 
under  class  6." 


Under  Section  5,  which  is  an  explanatory  section 
relating  to  the  classes  as  enumerated  In  Section  2,  the 
provisions  of  Class  6 are  further  explained,  as  follows: 

"Amount  available  for  all  other 
expenses  after  all  prior  classes 
have  been  provided  for.  No  ex- 
pense may  be  incurred  in  this 
class  until  all  the  prior  classes 
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have  been  provided  for.  No  war- 
rant may  be  Issued  for  any  expense 
In  class  6 unless  there  Is  an  actual 
cash  balance  In  the  county -treasury 
to  pay  all  prior  classes  for  the 
entire  current  year  and  also  any 
warrant  Issued  on  class  six.  No 
expense  shall  be  allowed  under  class 
six  If  any  warrant  drawn  will  rro  to 
protest.  Provided,  however.  If 
necessary  to  pay  claims  arising  In 
prior  classes  warrants  may  be  drawn 
on  anticipated  funds  in  class  six 
and  such  warrants  to  pay  prior  class 
claims  shall  be  treated  as  part  of 
any  such  prior  funds.  Nor  may  any 
warrant  be  drawn  or  any  obligation 
be  incurred  In  class  six  until  all 
outstanding  lawful  warrants  for 
prior  years  shall  have  been  paid. 

‘fhe  court  shall  show  on  the  budget 
estimate  the  purpose  for  which  any 
funds  anticipated  as  available  In 
this  class  shall  be  used.” 


dy  the  terms  of  the  above  proviso: 

" Provided,  however.  If  necessary 

to  pay  claims  arising  In  prior 
classes  warrants  may  be  drawn  on 
anticipated  funds  In  class  six 
and  such  warrants  to  pay  prior 
class  claims  shall  be  treated  as 
part  of  such  prior  funds,” 


It  would  appear  that  the  Legislature  contemplated 
that  warrants  can  be  drawn  from  class  6 In  the  event  of  a 
situation  such  as  you  present. 

We  are, therefore,  of  the  opinion  that  funds  from 
class  6 may  be  used  to  take  care  of  the  deficit  In  any 
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prior  classes,  which.  In  the  Instant  case.  Is  class 

4. 


Respectfully  submitted, 

Oi-LIV  .R  '.V.  NOL -N 

Assistant  Attorney  General 


K?PROV:.D* 


j.  ...  ikTOSR 

(Acting)  Attorney  General 
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COUNTY  BUDGET  ACT  — The  juvenile  clerk  can  receive  compensa- 
tion during  1937  only  from  surplus  funds 
from  the  otner  classes;  the  .circuit  clerk 
cannot  withhold  fees  to  compensate  him  as 
juvenile  clerk* 


November  2,  1937 


Honorable  Lee  Barham 
Clerk  of  Circuit  Court 
Stoddard  County 
Bloomfield,  Mi 8 sour i 


filed] 

/=r 

) 

a/ 


Dear  Sir: 


This  department  is  in  receipt  of  your  let- 
ter of  October  18,  1937,  wherein  you  make  the  follow- 
ing inquiry: 

"Would  appreciate  very  much,  having 
your  opinion  on  the  following,  at  your 
earliest  convenience: 

"Under  Section  11814a,  pages  447  and 
448,  Lav/s  of  Missouri,  1937,  the  Cir- 
cuit Clerk  is  to  receive  a salary  for 
his  services  as  Clerk  of  the  Juvenile 
Court,  in  addition  to  statutory  com- 
pensation as  Circuit  Clerk,  and  in  my 
county,  it  is  a salary  of  c.  500.00  per 
year,  payable  in  monthly  installments, 
and  also,  further  in  accordance  with 
your  opinion  on  this  section  hereto- 
fore made,  the  compensation  for  said 
services  of  Clerk  of  the  Juvenile  Court 
is  and  was  to  begin  on  September  6th, 

1937. 

"Now,  how  is  one  going  to  receive  this 
monthly  compensation  for  said  services 
as  Juvenile  Clerk,  if  there  is  insuf- 
ficient funds  within  the  Budget  to  pay 
same?  Due  to  the  1937  Budget  having  been 
made  without  any  consideration  or  ex- 
pectation of  a salary  for  the  Juvenile 
ex-officio  Clerk,  additional. 

"Would  it  not  be  possible  and  legal  to 
withhold  the  amount  due  end  payable  the 
Circuit  Clerk  as  Juvenile  Clerk,  each 
month,  out  of  the  collections  made  and 
payable  to  the  County?  Until  the  end  of 
this  year,  t-s  there  is  nothing  or  insuf- 
ficient funds  in  the  Budget  for  this  year 
to  pay  this  monthly  salary  as  Juvenile 
Clerk." 
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V^e  ar*  enclosing  copy  of  an  opinion  rendered 
to  Honorable  G.Derk  Green^rosecuting  Attorney  of  Linn 
county,  which  discusses  the  question  that  you  present 
with  reference  to  paying  additional  salary  to  the  cir- 
cuit clerk  as  clerk  of  the  juvenile  court,  as  it  may 
be  affected  by  the  county  budget  act. 

The  only  additional  manner  which  we  may  sug- 
gest at  this  tii.e  is  the  fact  that  the  Legislature 
liberalised  the  budget  act  by  a mending  Class  5,  Sec- 
tion 2,  page  340,  Laws  Mo.  1933,  so  that  it  now  reads 
as  follows.  Laws  Mo.  1937,  page  423: 

"Class  5.  The  county  court  shall 
next  set  aside  a fund  for  the  con- 
tingent and  emergency  expense  of 
the  county,  the  county  court  may 
transfer  any  surplus  funds  from 
classes  1,  2,  3,  4 to  class  5 to 
be  used  as  contingent  and  emergency 
expenses.  From  this  class  the 
county  court  may  pay  contingent 
and  incidental  expenses  and  ex- 
pense of  paupers  not  otherwise 
classified.  No  payment  shall  be 
allowed  from  the  fund  s in  this 
class  for  any  personal  service, 

(whether  salary,  fees,  wages  or 
any  other  emoluments  of  any  kind . 
whatever)  estimated  for  in  pre- 
ceding classes. " 

Therefore,  in  addition  to  what  is  contained 
in  the  opinion  to  Mr.  Cain,  if  there  is  any  surplus  in 
Classes  1,  2,  3 and  4,  the  sarr  e ntaj  be  transferred  for 
contingent  and  emergency  expenses.  Whether  or  not  this 
suggestion  is  of  any  value  to  you  depends  upon  the 
financial  condition  of  your  county  at  this  tir  e. 

With  reference  to  the  question  as  to  whether 
or  not  you,  as  circuit  clerk,  could  withhold  from  the 
fees  derived  from  your  office  sufficient  amount  to  com- 
pensate you  as  juvenile  clerk,  you  are  referred  to  Sec- 
tion 11814,  .Laws  Mo.  1937,  page  447: 

" And  monthly,  such  Clerks  shall 

pay  into  the  county  treasury  the  amount 
of  all  fees  collected  by  virtue  of  his 
office  and  every  Clerk  shall  be  liable 
on  his  official  bond  for  all  fees  col- 
lected and  not  accounted  for  by  him  as 
urovided  bv  law.  It.  shall  he  t.he  rtnt.v 
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of  the  County  Court  to  examine  such 
monthly  reports  and  to  require  of  the 
Prosecuting  Attorney  to  enforce  pay- 
ment of  all  fees  therein  shown  to  be 
unpaid  in  any  manner  now  or  hereafter 
provided  by  law,  etc.  ***  " 


Section  11814a  contains  the  statement  that 
the  compensation  of  the  circuit  clerk  as  juvenile  clerk 
shall  be  np>ayable  out  of  the  county  treasury  at  the  end 
of  each  month  in  equal  monthly  installments  in  the  seme 
n»mer  as  salaries  of  such  Circuit  Clerks  as  provided 
under  this  Act." 

In  view  of  the  above  statutes,  we  are  of  the 
opinion  that  you  could  not  legally  withhold  fees  to 
compensate  you  as  juvenile  clerk,  for  the  reason  that 
it  would  be  a violation  of  Section  11814,  which  makes 
the  clerk  liable  on  hie  official  bond  for  all  fees  col- 
lected and  not  accounted  for  by  him  as  provided  by  law. 
A 8im51ar  situation  was  discussed,  and  holds  to  the 
same  effect  in  the  decision  of  State  vs.  Thatcher,  92 
S.  V..  (2d)  641. 


Respectfully  submitted. 


OLLIVLR  W*  NOjJLN 

Assistant  Attorney  General 


AxJrhOVl.Dt 


T7—TiYnm 

(Acting)  Attorney  General 
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Investigations  and  hearings  by  Auditor  compelling  pro- 
duction of  books  and  papers.  State  Auditor  in  holding 
SALES  TAX:  investigations  and  hearings  may  summon  witnesses  and 
require  production  of  any  books,  papers  or  records  of 
anyone  having  evidence  needed  in  such  hearing. 
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Mr.  G.  H.  hates.  Supervisor 
Sales  Tax  department 
Sta  e Auditor’s  Of  ice 
Jefiv  rso'-  City,  Missouri 

i/ear  Sir : 


This  office  acknowledges  your  request  dated  November 
9th  for  an  official  opinion  from  this  department  as  to  your 
authority  in  investigating  and  examining  retailers  for  the 
purpose  of  ascertaining  the  amount  of  sales  tax  of  such 
retailers,  to  examine  books,  papers,  records,  and  persons, 
officers  or  agents  of  corporations,  who  are  enga,  ed  in 
retail  sales  of  personal  property  and/or  services  subject 
to  the  two  per  cent  sales  tax  act,  or  of  examining  the 
records,  looks,  files  and  papers  of  the  party  or  corpora- 
tion from  whom  such  retailer  obtains  the  articles  of  personal 
property  which  he  sells. 

Your  Inquiry  Involves  the  question  of  the  construction 
of  Sections  16,  16,  17  and  18  of  the  Sales  Tax  Act  of  Missouri, 
located  at  pare  562,  Session  acts  of  Missouri  1937,  by  which 
sections  the  Legislature  has  set  up  the  procedure  for  the 
Auditor  to  follow  In  the  assessing  and  collecting  of  this 
tax.  Your  inquiry  goes  to  the  question  of  whether  or  not 
the  Auditor,  or  his  agents,  may  require  any  person  other 
than  the  person  under  investigation  to  furnish  evidence 
pertaining  to  the  business  of  such  person  under  investiga- 
tion. 


Section  15  of  the  Act  reads  as  follows: 


"Every  person  engaged  in  the  businesses 
herein  described  in  this  State  shall 
keep  records  and  books  of  his  gross 
daily  sales,  together  with  invoices. 
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bills  of  lading,  sales  records,  copies 
of  bills  of  sale  and  other  pertinent 
papers  and  documents.  Such  books  and 
records  and  other  papers  and  documents 
shall,  at  all  times  during  business 
hours  of  the  day,  be  subject  to  in- 
spection fcy  the  Auditor  or  his  duly 
authorized  agents  and  employees.  Such 
books  and  records  shall  be  preserved 
for  a period  of  at  least  two  years, 
unless  the  Auditor,  in  writing,  authori- 
zed their  destruction  or  disposal  at 
any  earlier  date." 


This  section  requires  every  person  engaged  in  the  retail  sale 
business d escribed  in  the  Act  to  keep  records  and  books  on  his 
gross  daily  sales,  together  with  invoices,  bills  of  lading, 
sales  records  and  other  papers  or  documents,  which  shall  be 
subject  to  inspection  of  the  Auditor,  or  his  agents,  at  all 
times  during  business  hours.  Such  retail  merchant,  by  enter- 
ing into  the  businesses  described  in  the  Act,  is  bound  to 
submit  and  furnish  his  records  to  the  Auditor,  or  his  agents, 
for  their  inspection,  and  by  engaging  in  business  under  the 
Act,  he  surrenders  his  constitutional  rights  of  search  and 
seizure  as  to  the  information  contained  in  such  records. 

State  vs.  Hennett,  288  S.  W.  50,  l.c.  53. 

Section  16  of  the  Act,  which  1 s as  follows t 


"For  the  purpose  of  ascertaining  the 
correstnesL  of  any  r<  turn,  or  for  the 
purpose  of  determining  the  amount  of 
tax  due  from  any  person,  the  Auditor 
or  any  employee  of  the  Auditor  desig- 
nated in  writing  by  the  Auditor  may 
hold  investigations  and  hearings  concern- 
ing any  matters  covered  by  this  Act,  and 
may  examine  any  books,  papers,  records 
or  memoranda  bearing  upon  such  sales  by 
any  such  person  and  may  require  within 
the  county  where  the  person  resides  or 
does  business  the  attendance  of  such 
person  or  any  officer  or  employee  of  such 
person,  or  of  any  person  having  knowledge 
of  such  sales,  and  may  t ake  testimony 
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and  require  proof  for  his  Information. 

In  the  conduct  of  any  Investigation  or 
hearing,  neither  the  Auditor  nor  any 
employee  thereof  shall  be  bound  by  the 
technical  rules  of  evidence  and  no  In- 
formality in  any  proceeding,  or  in  the 
manner  of  taking  testimony,  shall  in- 
validate any  order,  decision,  rule  or 
regulation  made  or  approved  or  con- 
firmed by  the  Auditor.  The  Auditor 
or  any  employee  thereof  holding  such 
investigation  shall  have  power  to  ad- 
minister oaths  to  such  persona  or  wlt- 
nesses." 

provides  that  the  Auditor  may  hold  hearings  and  investigations 
for  the  purpose  of  determining  the  amount  due  from  any  person 
or  the  correctness  of  his  return.  In  such  investigations  or 
hearings,  the  Auditor  may  examine  any  books,  papers,  records 
or  memoranda  bearing  upon  such  sales  by  such  person  then  be- 
ing Investigated  and  may  require  within  the  county  where  the 
person  resides,  or  does  business,  the  attendance  of  such  per- 
sons or  any  officer  or  employee  of  such  person,  or  of  any 
person  having  knowled,  e of  such  sales  and  may  taHEe  Testimony 
and  require  proof  of  such  information. 

Section  17  of  the  Act,  which  is  as  follows: 


"If  any  person  summoned  as  a witness 
by  the  Auditor  or  such  employee  of  the 
Auditor  shall  fail  to  obey  such  summons 
or  shall  refuse  to  testify  or  answer 
any  material  question  or  shall  refuse 
to  produce  any  book,  record,  paper  or 
other  data  when  required  so  to  do,  he 
shall  be  deemed  guilty  of  a misdemeanor 
and  punished  as  provided  by  law." 


provides  for  the  punishment  of  those  who  fail  to  obey  the 
summons  and  to  testify  or  to  produce  the  books  or  papers  which 
the  Auditor,  or  his  agents,  is  authorized  by  said  section  16 
to  examine . 
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The  Legislature,  by  Section  16  aforesaid.  In  authorizing 
the  Auditor  and  his  agents  to  make  Investigations  and  hold 
hearings,  has  given  more  authority  to  them  than  Is  given  b y 
the  general  statutes  authorizing  taking  of  depositions.  In 
that  they  may  examine  books,  papers,  records  or  memoranda 
bearing  upon  the  sales  of  the  party  being  investigated  or 
examined,  and  may  require  within  the  county  where  the  person 
resides,  who  is  being  examined  or  investigated,  the  attendance 
of  such  person  or  any  officer  or  employee  of  such  person, 
or  of  any  person  having  knowledge  of  such  s ales  which  are 
being  investigated  and  may  take  the  testimony  necessary 
for  the  proofs  in  such  examination  or  hearing. 

In  order  to  compel  the  attendance  of  such  witnesses 
and  the  production  of  the  books,  papers  or  records,  the  Legis- 
lature has  by  implication  authorized  the  Auditor,  or  his 
agents,  to  issue  the  necessary  process  for  obtaining  such 
evidence  for  by  Section  17  it  has  provided  for  a punisliment 
for  those  who  fail  to  obey  the  summons  or  to  testify  or  to 
answer  any  material  questions,  or  to  refuse  to  produce  any 
books,  records,  papers  or  other  data  when  required  so  to  do. 

As  Sections  15  and  16  of  said  Act  encroach  upon  the 
constitutional  rights  of  search  and  seizure  of  the  citizen, 
they  should  be  strictly  construed,  but  such  construction 
should  not  be  so  strict  as  to  destroy  the  intent  of  the  Legis- 
lature. In  support  of  this  contention,  we  quote  from  64  A.L.R. 
Colcord  v.  Granzow,  699,  l.c.  706  as  follows: 


"The  rule  of  strict  construction,  as 
applied  to  statutes,  does  not  mean  that 
words  shall  be  so  restricted  as  not  to 
have  their  full  meaning,  but  merely 
means  that  everything  shall  be  excluded 
from  the  operation  of  the  statutes  so 
construed  which  does  not  clearly  come 
within  the  meaning  of  the  language  used. 
26  R.C.L.  at  page  1076,  says:  'The  rule 
of  strict  construction  comes  into  play 
only  when  the  language,  after  analysis 
and  subjection  to  the  ordinary  rules 
of  interpretation,  presents  ambiguity.'” 


To  construe  Section  16  of  the  Act  to  hold  that  the  Auditor 
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or  his  agents,  does  not  have  authority  to  {summons  witnesses 
arid  require  the  production  of  bo  ks,  papers  and  records  of 
any  person  who  had  such  information,  would  be  such  a con- 
struction upon  this  section  as  to  prevent  the  very  object 
of  the  Legislature  in  enacting  the  section.  This  would  be 
contrary  to  the  rule  of  statutory  c nstruction.  Missouri 
Granitoid  Company  vs.  George,  150  Mo.  App.  650,  l.c.  657 
reads : 


"Statutes  are  not  to  be  cons tx*ued  so  as 
to  pervert  the  very  object  aimed  at." 


C JiliAfSIOM 


This  office  is,  therefore,  of  the  opinion  that  the 
Auditor,  or  his  agents,  in  holding  investigations  of  sales 
concerning  any  matters  covered  by  the  two  per  cent  Sales 
Tax  Act,  and  pertaining  to  the  retail  s^les,  may  at  all  times 
during  business  hours  of  the  day,  require  the  production 
of  records,  papers  and  documents  in  the  possession  of  such 
retail  merchant;  and  in  such  hearings,  they  may  isme  sub- 
poenas compelling  the  attendance  of  any  person  having  know- 
ledge of  the  matters  being  inquired  into;  or  the  production 
of  any  books,  papers,  records  or  memoranda  which  are  relevant 
to  the  issues  involved  in  the  investigation  or  hearing;  and 
may  punish  any  person  who  falls  to  obey  such  process. 


Respectfully  submitted. 


TYIL.  ...  BURTON 

assistant  Attorney  General 


APPROVAL: 


ROY  McKITTKICK 

Attorney  General 
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LIQUOR: 


When  and  where  anyone  may  sell  intoxicating  liquor 
in  original  package  not  to  be  consumed  on  premises. 


December  17,  1937. 


Hon.  William  Barton, 
Representative,  Montgomery  County, 
Jonesburg,  1 iasouri. 


Dear  Dir: 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion  which  reads  as  follows: 

"May  a Village  with  population  of 
less  than  500  prevent  any  person 
meeting  the  qualifications  necessary 
to  sell  liquor  in  the  original  package 
from  obtaining  a state  license  to  sell 
liquor  in  the  original  package  in  such 
village?  Under  Section  £7  (Laws  of 
Missouri,  1937)  and  Section  25  (Laws  of 
Missouri  1935,  p.  276)  it  seem3  that 
all  a Village  might  do  is  to  set  a fee 
l£  times  the  state  fee  of  ^50.00.  Is 
this  view  correct?" 


The  Liquor  Control  Act  specifically  provides  that 
local  option  provisions  do  not  apply  to  the  sale  of  in- 
toxicating liquor  in  original  packages  not  lo  be  consumed 
on  the  premises.  Section  44-a-7  provides: 

"The  provisions  made  by  this  act  for 
local  option  shall  be  held  to  be 
applicable  only  to  sales  for  consump- 
tion on  the  premises  where  sold,  and 
shall  not  be  construed  to  prevent  the 
sale  of  intoxicating  liquor  in  the 
original  package  and  not  to  be  opened 
or  consumed  on  the  premises  where  sold, 
nor  to  prevent  the  sale,  at  retail  by 
the  drink  for  consumption  on  the 
premises  where  sold,  of  malt  liquor 


lio 
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containing  not  to  exceed  five  (b;i)  per 
cent  of  alcohol  by  weight,  under  license 
issued  in  accordance  with  the  provisions 
of  this  act." 

Under  the  Liquor  Control  Act,  a person  may  sell  in- 
toxicating liquor  in  the  original  package  not  to  be  consumed 
on  the  premises  when  so  licensed  by  the  supervisor  of  Liquor 
Control. 


Section  22  of  the  Liquor  Control  .u>t,  in  part,  provides: 

"Intoxicating  liquor  shall  be  sold  at 
retail  in  the  original  package  upon  a 
license  granted  by  the  Supervisor  of 
Liquor  Control,  and  said  intoxicating 
liquor  so  sold  shall  not  be  consumed 
upon  the  premises  where  sold,  nor  the 
original  package  opened  on  said  premises 
of  the  vendor,  except  as  otherwise 
provided  in  this  act.  For  every  license 
issued  hereunder,  for  sale  at  retail 
in  the  original  package,  there  shall  be 
paid  by  the  licensee  to  the  Supervisor 
• of  Liquor  Control,  the  sum  of  fifty 
(£50.00)  dollars  per  year;  ♦ * * *« 

Section  25  of  the  Liquor  Control  Act,  ho  ever,  provides 
that  said  licensee  shall  pay  into  the  county  treasury  wherein 
the  premises  are  located  a fee  not  to  exceed  a certain  amount, 
and  also  that  said  licensee  shall  pay  into  the  municipal  treasury 
a license  fee  to  be  determined  by  the  law-making  body  of  said 
municipality,  not  to  exceed  one  and  one-half  times  that  charged 
by  the  State  for  such  license;  also  that  such  municipality 
may  make  and  enforce  ordinances  for  regulation  and  control,  and 
provide  penalties  for  violation  of  said  ordinances,  where  ..ame 
are  not  inconsistent  with  the  provisions  of  the  Liquor  Control 
AOt. 


In  view  of  the  above  provisions  of  the  Liquor  Control 
Act,  it  is  the  opinion  of  this  department  that  a municipality 
cannot  enact  ordinances  inconsistent  with  the  statutory  provisions 
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of  the  Act.  They  may,  as  above  stated,  enact  ordinances  not 
inconsistent  with  the  provisions  of  the  Act. 

Therefore,  since  local  option  does  not  apply  to  sales 
of  intoxicating  liquor  in  the  original  package,  and  the  Liquor 
Control  Act  specifically  reads  that  they  may  sell  intoxicating 
liquor  in  the  original  package  when  licensed  by  the  Supervisor 
of  Liquor  Control,  it  is  the  opinion  of  this  department  that 
the  municipal  authorities  mey  collect  a license  fee  from  a 
person  for  the  sale  of  intoxicating  liquor  in  the  original 
package  not  to  be  consumed  on  the  premises,  but  cannot  prohibit 
a person  qualified  and  licensed  by  the  Supervisor  of  Liquor 
Control  from  selling  intoxicating  liquor  in  the  original  pack- 
age not  to  be  oonsumed  on  the  premises. 


Tours  very  truly. 


aUBBIY  fl.  HAI&ETT,  Jr., 

Assistant  Attorney  General. 


APPROVE: 


j.  T.  tatloA, 

(Acting)  Attorney  General. 


AHHsHR 


INDICTMENT  Sc  INFORMATION— Counts  for  felony  and  misdemeanor 

may  not  oe  Joined* 


January  6,  1937 


Honorable  0-.  C.  Reckham 
Prosecuting  Attorney 
Crawford  County 
Steelvlllc,  Missouri 


Dear  Sir: 


We  have  your  request  for  fin  opinion  of  this  office 
reading  as  follows: 

"I  very  often  have  complaints  against 
persons  for  operating  a motor  vehicle 
while  In  an  Intoxicated  condition.  In 
violation  of  Section  7783  of  the  Revised 
Statutes  of  Missouri,  1929. 

In  these  cases  it  Is  often  difficult  to 
prove  beyond  a reasonable  doubt  that  the 
defendant  Is  Intoxicated.  Would  it  be 
possible  to  Include  a second  count  In 
such  an  Information  charging  oareless 
driving,  whloh,  of  course,  Is  a plain 
misdemeanor?  If  this  could  be  done  It 
woul  greatly  expedite  matters  as  the 
evidence  In  such  oases  will  almost  always 
show  careless  driving,  even  If  It  does 
fall  to  prove  beyond  a reasonable  doubt 
that  the  defendant  was  lntoxloated. M 

The  right  to  charge  a defendant  with  several  crimes 
In  one  Information  has  been  looked  uoon  with  disfavor  in  this 
state  save  and  except  certain  specific  instances  wherein  some 
specific  fule  of  law  makes  a provision  therefor.  This  is 
particularly  true  In  the  o se  of  burglary  and  larceny  wherein 
the  '•arae  is  specifically  provided  for  by  statute.  In  State 
vs.  Kurtz  (1927)  295  S.  W.  747,  1.  c.  749,  the  Supreme  Court 
said: 
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"Under  our  practice  It  is  error  to  Join 
counts  In  the  same  Indictment  or  In- 
formation ch  rglng  a felony  and  misde- 
meanor. Storrs  vs.  3tate,  3 llo.  9; 

Hllderbrand  vs.  State,  5 Llo.  5:8.  It 
may  he  t{;ken  advantage  of  either  by 
deraurr  r or  motion  In  rrest,  and,  as 
defendant  complains  of  the  Joinder  In 
his  motion  for  a new  trial  which  has  been 
substituted  for  the  motion  In  arrest 
(Laws  1925,  9ec.  4080,  p.  198),  the 
question  Is  preserved.  The  Joinder 
constituted  error. " 

The  Kurtz  case  supra  was  exprenly  approved  and  followed 
In  State  vs.  England  (1928),  11  S.  W.  (2d)  1024. 

It  Is  apparent  from  a caref  1 examination  of  Article  I, 
Chapter  41  relating  to  motor  vehicles,  R.S.  Missouri  1029,  that  It 
was  the  clear  Intent  of  the  law  makers  to  make  the  violation  of  the 
many  regulations  contained  therein  a criminal  offense.  Section 
7770  relates  to  number  plates.  A violation  "hereof  may  be  a 
misdemeanor.  State  vs.  Hass,  82  3.  W.  (2d)  621.  Seotion  7777 
relates  to  the  rules  on  the  road  and  traffic  regulations.  A oerson 
may  be  prosecuted  for  a violation  thereof  (Seotion  (k)).  State 
vs.  Neoe,  255  3.W.  1075.  Sections  7782(a)  and  7786(c)  makes  It 
a felony  to  tamper  with  a motor  vehicle,  or  to  drive  the  same 
without  the  owners  permission.  State  vs.  Wohlers,  56  S.  W.  (2) 

26.  3eotion  7788  prescribes  the  regulations  as  to  weight  of 
trucks  or  motor  vehicles  upon  the  highways.  The  vl  latlon  of 
this  section  Is  a misdemeanor.  State  vs.  Schwartzraan  Service, 

40  S.  W.  (2)  479.  3ect.\ons  7783  (f)  and  7786  (c)  make  it  a felony 
to  lep.ve  the  scene  of  an  accident  without  stopping  and  giving 
your  name  and  certain  other  Information.  State  vs.  Hudson,  285 
S.W.  733.  These  seotlons  are  all  a part  of  Article  I,  Chapter 
41,  R.3.  Missouri  1929.  3eotlon  7786(d)  makes  It  a misdemeanor 
to  violate  any  of  the  provisions  of  this  Article  (except  those 
specifically  designated  therein)  and  It  would  appear  that  driving 
a car  In  violation  of  the  rules  of  the  road  as  laid  down  in 
Section  7775  R.  S.  Missouri  1929,  and  being  a part  of  Article 
I,  Chapter  41,  is  included  therein. 

The  cases  heretofore  cited  conclusively  show  that  the 
violation  of  various  sections  of  Article  I is  a criminal  offense. 
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Careless  driving  Is  therefore  a misdemeanor,  7775,  7706(d), 
R.S.  Missouri  1929,  while  driving  a car  Intoxicated  la  deiilared 
to  be  a felony,  7786(c),  7783(g).  The  evidence  of  either  offense 
la  not  necessarily  germane  to  the  oth-r,  and  for  that  reason 
neither  offense  Is  essentially  a part  of  the  other,  but  are 
totally  Independent  of  each  other.  A person  does  not  have  to 
be  Intoxicated  to  drive  a car  In  a careless  and  reckless  manner; 
neither  does  a person  charged  with  driving  an  automobile  while 
intoxloated  have  to  drive  the  same  In  a careless  and  reckless 
manner.  A careless  driver  may  or  may  not  be  Intoxicated;  a 
drunken  driver  may  or  may  not  drive  the  car  In  a careless  and 
reckless  manner.  An  aoouittal  of  one  would  not  necessarily  be 
a bar  to  a prosecution  for  the  other.  Concentrated  offenses 
may  be  Joined  only  when  they  arise  out  of  the  same  transaction, 
and  are  so  cognate  than  an  acquittal  or  oonvlctlon  for  ond 
would  be  a bar  to  a trial  for  the  other.  This  Is  the  test  laid 
down  In  State  vs.  Christian,  963  !lo.  382,  State  vs.  Young,  266 
Mo.  723,  and  State  vs.  Kurtz,  supra. 

Under  the  circumstances  outlined  In  your  letter,  we 
would  recommend  that  In  oases  where  the  defendant  Is  acquitted 
of  driving  a oar  Intoxicated,  that  you  also  file  a oh  rge  of 
careless  driving  against  the  defendant  and  try  him  on  that 
charge.  As  a matter  of  practice  It  may  expedite  matters  to  file 
both  charges  separately  In  the  beginning. 

It  is  therefore  the  opinion  of  this  office  that  counts 
for  careless  driving  and  driving  a car  while  Intoxicated  may 
not  be  Joined  In  the  sane  information. 


Respectfully  submitted. 


FRANKLIN  E.  REAGAN, 
Assistant  Attorney  General 

APPROVE: 


J.  E.  TAYLOR, 

(Acting)  Attorney  General 


FERiMM 


POISON-PROSECUTING  ATTORNEY'S:  Prosecuting  Attorneys  are 

authorized  to  inspe  ct  poison 
register  hooks* 


June  28,  1037. 


0 


Honorable  G*  C.  oeckham 
Prosecuting  Attorney 
Crawford  County 
Stoelville,  Klsscurl 

Lear  Sir: 

We  acknowledge  your  request  for  an  opinion  dated 
Llay  26,  which  reads  as  follows : 

"I  would  like  to  have  your  opinion 
as  to  the  construction  of  a certain 
part  of  Section  13152  of  the  Revised 
Statutes  of  1929*  In  this  section 
in  referring  to  the  record  which  shall 
be  kept  by  druggist  of  poisons  which 
he  has  sold  at  retail,  the  following 
language  is  used* 

•Nor  shell  it  be  lawful  for  any 
registered  pharmacists  to  sell 
any  poisons  included  in  bchadule 
"a"  without,  before  delivering 
the  same  to  the  purchaser,  caus- 
ing an  entry  to  be  made  in  a book 
kept  for  that  purpose,  stating 
the  date  of  sale,  name  and  ad- 
dress of  curchawer,  the  name  of 
joison  sold,  the  purpose  for 
which  it  was  represented  by  the 
purchaser  to  be  required  and  the 
name  of  the  dispenser— such  book 
to  be  always  open  for  Inspection 
by  the  proper  authorities,  and 
to  oe  preserved  for  at  least 
five  years.* 

"The  question  in  my  mind  here  is  who 
would  be  considered  proper  authorities. 

1,  as  Prosecuting  Attorney  of  Crawford 
County,  have  requested  a certain  drug- 
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gist  of  this  County  to  permit  me  to 
Inspect  his  poison  register,  and  he 
has  refused  to  allov  me  to  do  this. 

Do  you  think  1 would  be  considered 
a proper  authority  In  this  case?" 

You  have  quoted  in  your  request  portions  of  the 
law  from  Section  13152,  R.  S.  Mo.  1929,  which  we  do 
not  requote. 

Section  13156  R.  S.  Mo.  1929,  provides  In  part: 

"*  * * ^Whoever  shall  violate  any  of 
the  provisions  of  section  13152  of 
this  chapter  shall  be  deemed  guilty 
of  a misdemeanor,  and,  upon  conviction 
thereof,  shall  be  fined  not  less  than 
twenty-five  dollars  nor  more  than  one 
hundred  dollars.  **•**." 

Section  11316  R.  S.  Mo.  1929,  provides  In  part: 

"The  prosecuting  attorneys  shall  com- 
mence and  prosecute  all  civil  and 
criminal  actions  in  their  respective 
counties  In  which  the  county  or  state 
may  be  concerned, a * * *•" 


CONCLUSION. 


The  duty  of  the  Prosecuting  Attorney  Is  to  commence 
and  prosecute  criminal  actions,  and  he  must  exercise  reason- 
able diligence  In  the  prosecution  of  criminal  offenses.  He 
must  Inquire  into  the  facta.  His  duty  to  commence  prose- 
cution embraces  shat  Is  r easonably  necessary  to  bring  a 
criminal  to  trial. 

The  failure  of  a registered  pharmacist  In  Missouri 
to  keep  books.  In  a specified  manner  n the  sale  of  named 
poisons,  is  a crime,  and  unless  the  proper  authorities  be 
able  to  inspect  said  books  from  time  to  time,  then  there 
can  be  no  proof  of  the  crime.  The  Legislature  defined 
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the  duty  in  order  to  reasonably  control  the  sale  of 
poisons  and  put  on  record  any  registered  pharmacist 
who  would  sell  poisons*  The  law  was  Intended  to  es- 
pecially deter  those  registered  pharmacists  who  would 
otherwise  promiscuously  sell  poisons.  The  Legislature 
also  intended  to  put  on  record  those  who  purchased 
poisons,  and  keep  the  books  open  to  "proper  authorities* " 
This  is  an  exceedingly  wholesome  police  regulation  and 
needs  no  argument  to  support  its  sense* 

This  department  is  of  the  opinion  that  the  rrose- 
cuting  Attorney,  pursuant  to  his  duty  to  commence  crim- 
inal actions,  is  a proper  authority  to  inspect  the 
polsion  register  book  required  by  law  to  be  kept  by 
registered  pharmacists,  in  Missouri. 


Respectfully  submitted 


WM.  QRR  SA..YLRS 

Assistant  Attorney  General* 


Ai  iROVLD: 


■J7TY  WLGfc 

(Acting)  Attorney  General. 
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BOARD  OF  ELECTION  COMMISSIONERS: 
Committee  Substitute  for  ” 

House  RilT  No.  450. 


Present  board  of  election  com- 
missioners has  no  authority  to 
carry  out  provisions  of  House 
Bill  No.  450,  prior  to  effective 
date. 


July  23,  1937 


Honorable  Fred  Bellemere 

Chairman,  Board  of  Election  Commissioners 
Kansas  City,  Missouri 


F!  LED! 
£ 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  communi- 
cation requesting  an  opinion  from  this  office,  which  reads 
as  follows: 


"An  opinion  is  desired  as  soon  as 
convenient  as  to  whether  or  not  the 
Board  of  Election  Commissioners  of 
Kansas  City  shall  proceed  to  set  up 
the  necessary  blanks  filing  system 
etc.,  to  put  into  operation  Sept- 
ember sixth  the  Permanent  Regis- 
tration Law  passed  by  the  last  Legis- 
lature. We  were  of  the  opinion  that 
it  was  our  duty  to  have  all  prelimin- 
aries completed  by  September  sixth  in 
order  that  the  public  could  enjoy  the 
provisions  of  ths  act  beginning  with 
that  date.  However  there  has  been 
some  objection  raised  to  our  proceed- 
ing in  the  matter  and  as  we  desire  to 
oomply  with  the  law  we  have  ceased  all 
action  pending  your  opinion." 


The  last  General  Assembly  passed  Senate  Committee 
Substitute  for  House  Committee  Substitute  for  House  Bill 
No.  450,  which  act  provides  a complete  scheme  for  the  regis- 
tration of  voters  and  the  oonduot  of  all  elections,  includ- 
ing primary  elections,  in  all  cities  whioh  now  or  hereafter 
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have  a population  of  more  than  300,000  and  less  than  700,000 
Inhabitants.  Said  act  was  duly  approved  and  signed  by  the 
Governor  and  under  the 'provisions  of  Section  36  of  Article 
IV  of  the  Constitution,  becomes  effective  ninety  days  after 
the  adjournment  of  the  Sessions  at  which  it  was  enacted.  Said 
effective  date  is  September  6,  1937, 

Section  3 of  said  act  creates  a board  of  election 
commissioners,  composed  of  four  members  whose  duty  it  is  to 
administer  the  provisions  of  the  act.  The  members  are  to  be 
appointed  by  the  Governor  within  sixty  days  ufter  the  effect- 
ive date  of  the  act  with  the  advice  and  consent  of  the  Senate. 
Since  the  appointments  are  to  be  made  at  a time  when  the  Gen- 
eral Assembly  is  not  in  session,  those  appointed  by  the  Gover- 
nor will  serve,  pending  the  action  of  the  Senate  at  the  next 
session  of  the  legislature.  State  ex  Inf.  v,  Williams,  222, 
268. 


Seotion  3,  supra,  however,  provides  in  part: 

"With  the  appointing  and  qualifying 
of  the  new  election  commissioners, 
as  herein  provided,  the  respective 
terms  of  office  of  any  eleotion  com- 
missioners appointed  under  any  prev- 
ious aot  applying  to  such  city  shall 
terminate." 

In  view  of  the  above,  it  wqs  undoubtedly  the  in- 
tention of  the  Legislature  that  the  members  of  the  present 
eleotion  commission  would  serve  under  the  provisions  of  the 
Committee  Substitute  for  House  Bill  No.  450  after  its  effect- 
ive date  until  the  appointment  and  qualifying  of  new  eleot- 
ion commissioners  under  the  provisions  of  the  new  aot. 

Seotion  6 of  said  aot  reads: 

# 4 4 

"Ballot  boxes,  poll  books,  etc.,  to 

be  provided  by  board. -Such  board 

shall • provide  all  neoessary  ballot 
boxes,  and 'all  registry  records.  ' 
poll  books,  tally  sheets,  ballots, 
blanks  and  stationery  of  every  des- 
cription, with  printed  headings  and 
certificates,  and  other  equipment 
neoessary  and  proper  for  the  regis- 
try of  voters  and  the  conduct  of 
such  elections,  and  for  every  inoi- 
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dental  purpose  connected  therewith.” 


Such  board  as  referred  to  in  the  above  seotion, 
whose  duty  It  is  to  provide  all  necessary  equipment  for  the 
registration  of  voters  and  the  ocnduot  of  elections,  could 
only  refer  to  the  board  appointed  by  the  Governor,  or  to 
the  present  board  if  it  holds  over  under  the  provisions  of 
Seotion  3,  supra, 

Tou  state,  in  substance,  that  since  the  effect- 
ive date  of  the  new  act  providing  for  permanent  registration 
is  effective  September  6,  1937,  it  was  the  opinion  of  the 
present  board  that  it  was  their  duty  to  have  all  preliminarie 
taken  care  of  so  the  public  oould  immediately  enjoy  the  pro- 
visions of  the  act  upon  its  beooming  effective.  Perhaps  it 
would  be  to  the  best  Interest  of  the  general  public  of  Kansas 
City  if  the  machinery  was  set  up  in  advance  so  the  public 
could  enjoy  the  benefits  of  the  act  at  the  earliest  possible 
time.  However,  as  no  elections  are  to  be  held  in  the  near 
future,  the  element  of  time  is  not  so  Important  as  it  might 
otherwise  have  been.  Be  that  as  it  may,  it  is  not  the 
funotion  of  this  Department  to  pass  on  the  advisability  of 
the  contemplated  actions  of  the  present  election  commission. 
We  can  only  pass  as  we  have  been  called  upon  to  do  upon  the 
legality  of  the  action  of  the  present  board  of  election  com- 
missioners in  purchasing  the  necessary  equipment  and  setting 
up  a system  for  the  carrying  out  of  the  provisions  of  said 
act  before  its  effective  date,  which  is  as  stated  above  Sept- 
ember 6,  1937. 

There  is  a great  abundance  of  authority  in  this 
and  other  states,  that  a law  prior  to  its  effective  date, 
has  no  force  for  any  purpose,  and  any  act  done  under  its 
provisions  before  the  arrival  of  its  effective  date,  is  void. 

The  general  rule  of  law  in  this  regard  is  stated 
in  59  C.J.  Seotion  673,  pages  1137-1138,  as  follows: 

”The  general  rule  is  that  a statute 
speaks  from  the  time  it  goes  into 
effect  and  not  otherwise,  whether 
that  time  be  the  day  of  its  enact- 
ment or  some  future  day  to  which 
the  power  enaoting  the  statute  has 
postponed  the  time  of  its  taking 
effect.  The  fixing  of  a date  either 
by  the  statute  itself  or  by  oonsti- 
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tutional  provision;  when  a statute 
shall  be  effective,  is  equivalent  to 
a legislative  declaration  that  the 
statute  shall  have  no  effect  until 
the  date  designated;  and  since  a 
statute  not  yet  in  effect  cannot  be 
considered  by  the  court,  the  period 
of  time  intervening  between  its  pass- 
age and  its  taking  effect  is  not  to 
be  counted;  but  such  a statute  must 
be  construed  as  if  passed  on  the  day 
when  it  took  effect.  Y/hile  a statute 
may  have  a potential  existence,  al- 
though it  will  not  go  into  operation 
until  a future  time,  until  the  time 
arrives  when  it  is  to  take  effect  and 
be  in  force,  a statute  which  has  been 
passed  by  both  houses  of  the  legisla- 
ture and  approved  by  the  executive  has 
no  force  whatever  for  any  purpose.  Be- 
fore that  time  no  rights  may  be  ac- 
quired under  it  and  no  one  is  bound 
to  regulate  his  oonduct  according  to 
its  terms,  and  all  acts  purporting  to 
have  been  done  under  it  prior  to  that 
time  are  void." 


'In  Keane  V.  Cushing,  15  Mo.  App.  96,  the  court 
at  l.o.  99,  said: 

"It  is  a general  rule  that,  v/here  a 
constitutional  provision  prescribes 
the  date  at  which  an  act  of  the  legis- 
lature shall  take  effect,  until  the 
arrival  of  that  date,  it  has  no  force 
or  validity  for  any  purpose  whatever; 
not  even  for  the  purpose  of  imparting 
notice  of  its  existence.  It  is  said 
by  an  authoritative  writer  on  statutory 
construction:  *A  statute  which  is  to 

become  a law  at  a future  date,  is  a 
nullity  in  the  meantime.  It  does  not 
even  operate  as  notice  to  persons  to 
be  affected  by  it;  nor  does  a repealing 
clause  in  it  put  an  end  to  the  lav/  to 
be  repealed.*" 
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In  the  case  of  State  v.  Bookelman,  240  S.  W.  209 
the  Supreme  Court  speaking  through  Judge  Graves  at  l.o.  212 
said: 


"The  real  Issue  in  this  case  is  to 
determine  from  what  exaot  date  such 
a statute  speaks.  In  our  judgment 
it  speaks  as  of  the  date  it  becomes 
effective  and  not  otherwise.  * * * 
Sven  notice  cannot  and  will  not  be 
taken  of  such  statutes  until  by  their 
terms  they  become  effective.  Price  v. 
Hopkin,  supra;  Sammis  v.  Bennett;  32 
Fla.  loc.  oit.  460,  14  South.  90,  22 
L.R.A.  48." 


The  faots  in  the  Kentucky  case  of  State  Board  of 
Commissioners  v.  Coleman,  29  S.W.  (2d)  619,  are  strikingly 
similar  to  the  faots  that  herein  confront  us.  The  faots 
were  that  the  General  Assembly  of  Kentucky  enacted  Senate 
Bill  No.  414  whioh  pertains  to  the  holding  and  oonduoting 
of  both  primary  and  general  elections  in  the  commonwealth 
of  Kentucky.  The  act  under  the  provisions  of  their  consti- 
tution did  not  take  effect  until  ninety  days  after  the  ad-' 
journment  of  the  General  assembly  which  wa3  Larch  20,  1930, 
and  the  effective  date  of  the  aot  was  June  18,  1930.  Said 
act  made  it  the  duty  of  the  state  election  commission  to 
adopt  uniform  metal  ballot  boxes  to  be  used  in  all  the 
eleotion  precincts  of  the  commonwealth  and  to  contract  for 
the  manufacture  and  construction  of  said  boxes.  The  state 
board  before  the  effective  date  of  the  new  aot  entered  into 
a contract  for  the  manufacture  of  such  ballot  boxes.  The 
Court  of  Appeals  in  Kentucky- in  passing  upon  the  legality 
of  this  contract  at  l.o.  622,  623,  said: 


"It  will  therefore  be  perceived  that 
the  state  eleotion  commissioners,  in 
entering  into  that  contract  before 
the  new' aot  became  law,  i.e.,  before 
June  18,  1930,  did  so  with  no  auth- 
ority therefor  at  the  time  other  than 
a mere  potential  one,  although  the 
contract  created  a binding  obligation 
to  take  and  pay  for  the  required  num- 
ber of  ballot  boxes  for  eaoh  county 
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by  the  fiscal  court  of  the  county 
whose  county  court  clerk  ordered' them. 

In  so  entering  into  the  contract,  the 
state  board  of  election  commissions rs 
discharged  and  performed  their  entire 
duties  under  that  section  of  the  new 
act  and  carried  them  into  complete 
execution. 

It  would  seem  that  it  would  require 
the  citation  of  no  adjudged  cases  to 
demonstrate  that  it  vzould  be  incom- 
petent for  public  officers  to  per- 
form completed  duties  under  a law 
that  had  no  existence  than  prospect- 
ive or  potential.  Until  the  time 
arrives  for  it  to  take  effect  as  a 
controlling  mandate  of  governmental 
policy,  it  neoessarily  could  have  no 
more  force  than  if  it  had  never  been 
enacted.  In  other  words,  it  requires 
no  argument  to  show  that  a statute  is 
not  a governing  law  until  it  does  take 
effect  and  necessarily  nothing  provided 
for  in  it  may  legally  be  dene  until  it 
does  so.  Hence  we  read  from  the  text 
in  36  Cyo.  1192,  subd.  C:  ’Until  the 
time  arrives  when  it  is  to  take  effect 
and  be  in  force,  a statute  which  has 
been  passed  by  both  houses  of  the 
legislature  and  approved  by  the  ex- 
ecutive officer  has  no  force  whatever 
for  any  purpose,  and  all  acts  purport- 
ing to  have  been  done  under  it  prior 
to  that  time  are  void.*  (Cases  cited) 

Almost  numberless  oases  could  be  cited,  ' 
many  of  which  were  decided  by  this  court, 
to  the  effect  that  an  act  passed  by  the 
Legislature  is  of  no  force  until  it  takes 
effect  according  to  the' provisions  of  the 
prevailing  Constitution,  or,  as  in  sane 
jurisdictions,  is  allowed  according  to 
its  terms  if  the  time  is  fixed  therein. " 


CCNCLUSE  ON 

In  view  of  all  of  the  above,  it  is  the  opinion 
of  this  Department  that  the  present  board  of  election  oan- 
missioners  of  Kansas  City  does  not  have  the  authority  to  pur- 
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ehaae  any  equipment  or  to  aet  up  any  system  for  the  carrying 
out  of  the  provisions  of  Senate  Committee  Substitute  for 
House  Committee  Substitute  for  House  Bill  No.  450,  which  act 
provides  for  permanent  registration  of  voters  and  the  con- 
duct of  all  elections  in  Kansas  City  after  it  becomes  effect- 
ive September  6,  1937. 

It  is  our  further  opinion  that  any  contract  or 
act  made  or  done  by  the  present  board  of  election  commissioners 
to  carry  out  the  provisions  of  the  new  aot,  prior  to  its  effect- 
ive date  September  6,  1937,  would  be  null  and  void. 


Resp eotfully  submitted. 


JET  Iffi 


J.  E.  TAYLCR  (Acting) 
Attorney  General 


SHERIFF 


CONSTABLE: 


Pov/er  to  execute  state 
warrants . 
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Honorable  Ernest  Binnicker 
Assistant  Prosecuting  Attorney 
juchananCou  n t y 
bt.  Joseuh,  Missouri 


Lear  Sir: 


e acknowledge  your  request  for  an  opinion  dated 
I/arch  8,  IS  37: 

"I  wonder  if  your  office  would  be 
so  kind  as  to  furnish  an  opinion 
to  me  on  the  following  matter: 

"I*  roes  a Constable  of  a town- 
ship have  tli e right  to  go  out  of 
his  own  county  and  arrest  a man 
on  a felony  or  misdemeanor  war- 
rant, or  is  he  confined  to  his 
own  county, or 

"2.  Does  he  have  the  right  to  go 
out  of  his  county  to  return  a 
prisoner  where  the  prisoner  had 
been  arrested  by  the  Sheriff  or 
another  officer  in  a foreign 
county  on  a felony  or  misde- 
meanor warrant. 

"3.  Does  the  same  ruling  apply 
in  the  case  of  a Sheriff. 

"Thanking  you  for  your  attention 
in  this  matter,  I am." 


Black Law  Dictionary,  citing  Blacks tone's 
commentations,  defines  the  term  "constable"  at  English 
Common  Law  thus : 
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"i.  public  civil  officer,  whose 
proper  and  general  duty  is  to 
keep  the  reace  within  his  dis- 
trict, though  he  is  frequently 
charged  with  additional  duties." 


In  the  case  of  State  ex  rel.  v.  Finn,  4 too.  App. 
347,  1.  c.  352,  the  office  of  sheriff  in  Missouri  is  de- 
fined thus:  * 


"The  office  of  sheriff  is  one 
of  the  oldest  known  to  the  com- 
mon law.  It  is  inseparably 
associated  with  the  county. 

The  name  itself  signifies  the 
keeper  of  the  shire  or  county. 

* # * * The  sheriff  was  the 
immediate  officer  of  the  king 
within  the  shire;  received 
his  commission  from  the  king, 
and  directly  represented  the 
sovereign  power  of  the  State. 

He  was  the  conservator  of  the 
peace  within  the  county;  had 
the  safe-keeping  of  the  county 
Jail,  and  commanded  the  posse 
comltatus,  or  powers  of  the 
county.  He  served  the  process 
of  the  State,  and  enforced  Its 
execution,  which,  says  Coke,  is 
’the  life  and  fruit  of  the  law.’ 
In  this  country,  allowing  for 
the  difference  of  our  system, 
his  function  has  been  slmilAr, 
and  his  relation  to  the  sovereign 
power  the  same.  He  is  the  chief 
executive  officer  of  the  State 
In  his  county." 


>.e  must  now  look  to  the  Statutes  regulating 
territorial  power  of  a sheriff  and  of  a constable  before 
we  can  answer  your  query  on  the  right  of  a constable  or 
a sheriff  to  arrest  on  a state  warrant  within  and  beyond 
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county  boundaries. 

Section  11756  ,R.S.  Mo.  1929,  provides: 

"Constables  may  serve  warrants, 
writs  or  attachments,  subpoenas 
and  all  other  process,  both 
civil  and  criminal,  and  exercise 
all  other  authority  conferred 
upon  them  by  law  throughout 
their  respective  counties." 


Section  3566,  R.S.  Mo.  1929,  provides  for  the 
issuance  of  capias  warrants  as  follows: 

"A  warrant  or  other  process  for 
the  arrest  of  the  defendant  in- 
dicted may  be  issued  by  the  court 
in  which  such  indictment  shall 
have  been  found  or  may  be  pending, 
or  by  the  Judge  or  clerk  thereof, 
or  by  any  judge  of  the  supreme 
court,  and  by  no  other  officers, 
and  may  be  directed  to  and  executed 
in  any  county  in  tills  state." 


Section  3568,  R.S.  Mo.  provides  for  the  issu- 
ance of  state  warrants  pursuant  to  Grand  Jury  indict- 
ments as  follows: 

"The  warrant  shall  issue  to  the 
sheriff  of  the  county  where  the 
indictment  or  information  is  filed, 
unless  the  prosecuting  attorney 
directs  it  to  be  issued  to  some 
other  county;  warrants  may  be 
issued  to  different  counties  at 
the  same  time.  The  sheriff  must 
execute  the  warrant  and  subpoenas 
immediately  after  receiving  them." 


Section  3418,  R.S.  Mo.  1929,  provides  for  the 
Issuance  of  state  warrants  in  Justice  of  the  Peace 
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Courts  on  misdemeanor  complaints,,  as  follows: 

"*#«***  it  shall  be  the 
duty  of  the  Justice  to  forth- 
with issue  a warrant  for  the 
arrest  of  the  defendant,  direct- 
ed to  the  sheriff  of  the  county 
or  constable  of  the  township, 
or,  if  no  such  officer  is  at 
hand,  then- to  some  competent 
person  v/ho  shall  be  specially 
deputed  by  the  Justice  to 
execute  the  same,  by  written 
indorsement  to  that  effect  on 
such  w arrant." 


Section  3467,  R.  S.  Mo.  1929,  provides  for  the 
issuance  of  state  warrants  in  Justice  of  peace  courts 
on  felony  complaints,  as  follows: 

".henever  complaint  shall  be 
made,  in  writing  and  upon  oath, 
to  any  magistrate  hereinbefore 
mentioned,  setting  forth  that 
a felony  has  been  committed, 
and  the  name  of  the  person 
accused  thereof,  it  shall  be 
the  duty  of  such  magistrate  to 
issue  a warrant  reciting  the 
accusation,  and  commanding  the 
officer  to  whom  it  shall  be 
directed  forthwith  to  take 
the  accused  and  bring  him  be- 
fore such  magistrate,  to  be 
dealt  with  according  to  law." 


Section  3469,  R.  S.  Mo.  1929,  provides: 

" arrants  issued  by  any  Judge  of 
the  supreme  or  circuit  or  criminal 
court  of  any  county  may  be  execut- 
ed in  any  part  of  tills  state;  and 
warrants  issued  by  any  other  magis- 
trate may  be  executed  in  any  part 
of  the  county  within  which  he  is 
such  officer,  and  not  elsewhere. 
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unless  Indorsed  in  the  manner 
directed  in  the  next  section." 


Section  3479,  R.S.  llo.  1929,  provides: 

"If  the  person  against  whom  any 
warrant  granted  by  a Judge  of  the 
county  court,  justice  of  the  peace, 
mayor  or  chief  officer  of  a city 
or  town  shall  be  Issued,  escape 
or  be  in  any  other  county,  it  shall 
be  the  duty  of  any  magistrate 
authorized  to  issue  a warrant  In 
the  county  in  which  such  offender 
may  be  or  is  suspected  to  be,  on 
proof  of  the  handwriting  of  the 
magistrate  issuing  the  warrant 
to  Indorse  his  name  thereon,  and 
thereupon  the  offender  ma y be 
arrested  in  such  county  by  the 
f fleer  bringing  such  warrant, 
or  any  officer  within  the  county 
within  which  tho  warrant  Is  so 
indorsed;  and  any  such  warrant 
may  be  executod  In  any  county 
within  this  state  by  the  officer 
to  whom  It  is  directed.  If  the 
clerk  of  the  county  court  of  the 
county  In  which  the  warrant  was 
issued  shill  indorse  upon  or  annex 
to  the  warrant  his  certificate, 
with  the  seal  of  said  c^urt  affixed 
thereto,  that  the  officer  who  issued 
such  warrant  was  at  the  time  an 
acting  officer  fully  authorized  to 
issue  the  same,  and  that  his 
signature  thereto  is  genuine." 


Section  3492,  R.S.  Jo.  1929,  provides: 

" henever  any  felony  shall  be 
committed,  and  the  offender 
attempt  to  escape,  public  notice 
thereof  shall  be  immediately 
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given,  at  all  places  near  where 
the  same  was  committed,  and 
pursuit  shall  be  forthwith  made 
after  the  offender  by  sheriffs, 
coroners  and  constables,  and 
all  others  who  shall  be  thereto 
required  by  any  such  officer; 
and  the  offender  may  be  arrested 
by  any  3uch  officer  or  his 
assistants  without  warrant.” 


section  3494,  R*  S.  ”,0.  IS 29,  provides: 


” ..very  sheriff,  marshal,  coroner, 
constable  or  police  officer  who 
shall  fail  or  refuse  to  pursue 
and  arrest  any  offender,  as  re- 
quired by  the  preceding,  pro- 
visions, shall  be  deemed,  guilty 
of  a misdemeanor,  and  shall  be 
punished  by  a fine  not  exceed- 
ing five  hundred  dollars,  or  by 
imprisonment  not  exceeding  one 
year,  or  by  both  3uch  fine  and 
impris  onment • ” 


In  the  leading  case  of  State  v.  Dooley,  121 
591,  1.  c.  303,  26  S . W . 558,  the  Supreme  Court  said: 

”The  warrant  was  not  in  evi- 
dence, but  it  would  seem  plain 
that  neither  Bennett  nor  "vans, 
although  officers  of  Lafayette 
County,  had  any  right  to  serve 
a warrant  in  Saline  county, 
unless  it  was  indorsed  by  a 
magistrate  of  Saline  county  or 
by  the  county  clerk  of  Lafayette 
county,  as  provided  by  section 
4024,  Revised  Statutes,  1889, 
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CONCLUSION 


From  the  foregoing  we  see  that  In  Missouri  the 
township  constable  and  the  county  sheriff  are  both 
bound  to  make  an  arrest  on  a state  warrant,  properly 
in  their  possession,  any  place  in  their  county,  and  in 
some  instances  any  place  in  the  state, 

hore  an  indictment  in  a court  of  record  is 
returned  in  open  court,  we  find  no  provision  for  a 
state  warrant  to  issue  to  any  constable  in  the  county 
where  the  indictment  Is  found,  but  in  such  cases  the 
state  warrant  is  only  to  issue  to  the  sheriff  of  the 
county  where  the  indictment  is  filed,  unless  the 
prosecuting  attorney  directs  it  to  issue  to  some  other 
county,  (Bee  section  3568,  supra.), 

.here  the  3tate  warrant  is  Issued  on  a misde- 
meanor or  a felony  complaint,  before  the  Justice  of 
the  peace,  it  may  be  directed  to  either  the  county 
sheriff  or  the  township  constable.  In  which  case  the 
state  warrant  Is  properly  in  the  hands  of  either  for 
arrest  and  return  to  the  venue  of  the  crime.  (See  Sec- 
tions 3418  and  3467,  supra.),  either  have  equal  power 
to  execute  seid  Justice  of  the  peace’s  state  warrants 
within  the  county,  and  either  may  execute  the  same  In 
any  other  county  after  same  Is  indorsed  by  a magistrate 
of  that  county  who  has  power  to  issue  state  warrants, 
and  the  same  Is  true  if  the  sheriff  or  constable  get 
the  clerk  of  the  county  court  of  the  county  Issuing  the 
warrant,  to  certify,  sign  and  seal  either  upon  or  annex 
to  the  state  warrant  the  fact  that  the  officer  who  is- 
sued the  state  warrant  was  authorised  to  issue  same. 
(Bee  section  3470,  supra). 

■here  the  state  warrants  are  properly  issued 
to  any  constable  or  sheriff  by  a Judge  of  the  Supreme 
Court,  Circuit  >ourt  or  Criminal  Court  of  any  county, 
then  either  the  constable  or  the  sheriff  must  make  an 
arrest  in  any  part  of  the  state  and  return  the  prisoner 
to  the  venue  of  the  crime.  (See  sections  3566  and  3469, 
supra ) . 


ith,or  without, a state  warrant, any  peace 
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officer,  including  a sheriff  and  constable,  must 
pursue  an  escaped  prisoner  and  arrest  him  without 
consideration  of  township  or  county  boundaries. 

(See  sections  3492  and  3494,  supra). 

If  vxe  have  not  answered  your  questions  you 
will  please  communicate  with  us  further. 


Respectfully  submitted. 


vim.  OR  ft.  SAViyjRS 

assistant  Attorney  General. 


APPROVED: 


J.  TiiYLOK 

(Acting)  Attorney  General 
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DEPOSITORIES:  ) Personal  depository  bond  may  be  cancelled, 

COUNTY  LE  1 'SITORIES:  ) by  compliance  with  depository  pledging 
BANKS  & B .NK1NG:  ) assets  in  conformity  with  Laws  of  Mo.  1937, 


October  2b,  1937, 


,.,r.  j^.  H.  Biehle 
secretary 

Home  Prust  Company 
Perry ville,  Missouri 


Lear  ~>Ir: 


This  is  to  acknowledge  receipt  of  your  letter  of 
October  21st,  relative  to  the  depository  situation  in  Perry 
County,  in  which  you  request  the  opinion  of  thi3  Department 
on  the  matters  therein  contained.  Your  letter  is  as  follow  : 

MIn  the  past  it  has  been  customary  for 
the  banks  of  Perry  County  to  secure 
all  county  funds  by  a personal  bond, 
ve  understand  that  the  new  law  requires 
depositories  of  county  funds  to  post 
bonus  of  the  government  or  municipal 
bonds  in  escrow  to  be  held  by  a third 
party  to  secure  such  funds, 

"Inasmuch  as  the  county  holds  our  per- 
sonal bones,  will  the  provisions  of  the 
new  law,  with  which  we  are  complying, 
allow  the  county  court  to  release  the 
personal  bond  which  they  now  hold,  same 
having  been  accepted  in  May  of  this 
year  for  a period  of  2 years;  If  they 
are  not  authorized  to  return  this  bond, 
it  simply  means  that  we  are  giving  an 
excess  bond  for  the  privilege  of  being 
a comity  depository • " 

ue  taPe  it  from  your  letter  that  your  banking  insti- 
tution hns  complied  with  the  depository  law  as  enacted  by  the 
59th  General  assembly,  found  at  pages  502,  et  seq.,  uaws  of 
Missouri,  1937,  which  provides  in  part  as  follows: 
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"uotwith standing  any  provisions  of 
law  of  this  state  or  of  any  political 
sub-division  thereof,  the  public  funds 
of  every  county 

which  shall  now  or  hereafter  be  de- 
posited in  any  banking  institution 
acting  as  a legal  depository  of  such 
funds  under  the  provisions  of  the 
statutes  of  Missouri  requiring  the 
letting  and  dq>  oslt  of  same  and  the 
furnishing  of  security  therefor, 
shall  be  secured  by  the  said  legal 
depository  unking  deposit,  as  herein- 
after provided,  of  securities  of  the 
same  character  as  are  recmlred"T>y 
section  11469 "ancT  all  amendment s 
thereto  for  the  security  of  funds 
deposited  by  the  State  Treasurer  under 
the  provisions  of  Article  1 and  2 of 
Chapter  72  of  the  Revised  statutes 
1929,  and  all  amendments  thereto* 
it  it  # * *"  (Underscoring  ours,) 

And  ha3  also  complied  with  the  provisions  of  section  11469, 
enacted  at  the  same  session  of  the  uenoral  Assembly  and  found 
at  pages  521  et  seq.,  i-aws  of  Missouri,  1937,  which  provides  the 
character  of  the  securities  which  may  be  given  by  banking,  insti- 
tutions to  secure  public  fronds  deposited  with  said  bank.  The 
securities  which  meet  the  requirements  of  the  statute  are  set 
forth  therein,  and  are  as  follows: 

it  (ly  bonds  or  other  obligations 
of  the  United  states,  or  (2)  bonds 
or  other  obligations  of  the  State  of 
Missouri,  or  (3)  bonds  of  any  city 
in  this  state  having  a population  of 
not  less  tuan  two  thousand,  or  (4) 
the  bond3  of  any  county  in  thi3  state, 
or  (5)  the  approved  registered  bonds  of 
any  school  district  situated  in  any 
city,  town  or  village  in  this  state, 
or  (6)  the  approved  registered  bonds 
of  any  special  road  district  in  this 
state,  or  (7)  the  state  bonds  of  any 
state,  or  (8)  the  bonds  of  any  federal 
Land  bank,  or  (9)  the  bonds  of  any 
ederal  Intermediate  Credit  bank,  or 
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(10  the  bonds  of  the  federal  Farm 
mortgage  Corporations,  or  (11)  the 
bonds  of  the  ^ome  Owners  hoan  Corpora- 
tion, or  (12)  the  bonds  or  other  obliga- 
tions of  the  heconstruction  i inane e 
Corporation,  or  (13)  the  bonds  of  the 
Federal  home  ^oan  banks,  or  (14) 
securities  issued  under  the  provisions 
of  the  Tennessee  Valley  authority  *ct 
anu  guaranteed  by  the  government  of 
the  United  states,  or  (16)  securities 
issued  under  the  provisions  of  the 
Federal  Housing  act  and  guaranteed  by 
the  government  of  the  United  Gtates, 
or  (16)  any  bonds  or  other  obligations 
guaranteed  as  to  payment  of  principal 
and  interest  by  the  government  of  the 
United  States  to  an  amount  at  least 
equal  in  value  to  one  hundred  per  centum 
of  the  amount  of  the  deposits  with  said 
banks  or  banking  institutions,  less 
^5000,00  where  the  depository  is  insured 
by  the  Federal  Deposit  Insurance  Corpora- 
tion; ******" 

From  your  letter  we  take  it  that  the  j..aws  of  1937, 
supra,  relative  to  the  selection  of  the  depositories  and  the 
pledging  of  the  requisite  securities  to  secure  same  have  been 
fulxy  complied  with  in  every  respect.  It  i3,  therefore,  our 
opinion,  in  that  event,  that  the  personal  depository  bond  or 
bonds,  given  to  secure  the  county  deposit  by  the  banking 
institution,  may  be  cancelled  by  the  court,  and  the  signers 
thereof  relieved  of  responsibility  thereafter.  However,  for 
any  breach  of  the  depository  bond  or  bonds  or  violation  of 
the  terms  of  same,  which  occurred  or  took  place  prior  to  the 
cancellation  of  same,  the  principal  and  securities  would  be 
liable  therefor. 


Very  truly  yours. 


COVaLL  K.  HiiWITT 

Assistant  Attorney-General 


~FiR0V~D: 


J.  js»  1AXL0K 

(acting)  attorney- General 


STATE  PURCHASING  AGENT:  Has  jurisdiction  over  purchases  of  raw 

material  for  the  Department  of  Industrie 
of  the  State  Prison. 


^Ufciust  5,  1937. 


hr.  ueo.  Blowers, 

State  Purchasing  ..gent, 
Jefferson  City,  Missouri. 


near  ~r.  Blowers: 


•>e  wish-  to  ac&nowledge  your  request  for  an  opinion 
wherein  you  state  as  follows: 

•♦Jill  you  please  give  us  an  opinion 
as  to  whether  or  not  tide  depart- 
ment has  jurisdiction  over  the  pur- 
chases of  raw  material  for  the 
Department  of  Industries  at  the  State 
Prison? 

"They  claim  this  department  has  no 
jurisdiction  over  the  purchases  due 
to  the  fact  that  the  raw  materials  go 
into  the  manufacture  of  goods  and 
commodities  for  resale." 


In  an  opinion  rendered  by  this  department  to  your 
predecessor  in  orfice  under  date  of  December  6,  1933,  a copy 
of  which  we  assume  is  on  file  in  your  office,  we  held  that 
the  Department  of  Penal  institutions  came  within  the  atate 
Purchasing  Agent  Act. 

i»e  had  occasion  to  examine  the  scheme  of  operations 
of  tne  prison  Industries  in  an  opinion  rendered  to  hr.  Stephen 
B.  hunter,  Ghaiia-jan  of  tne  department  of  Penal  Institutions, 
under  date  of  June  3,  1937,  a copy  of  which  is  enclosed,  and 
it  is  to  be  noteu  that  the  operation  and  control  of  the 
Prison  Industries  is  vested  in  the  State  prison  Board,  which 
includes  and  refers  to  the  meparti-ent  of  Penal  Institutions 
(Section  8520,  a.  j.  .*o.  19£9). 
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The  State  nison  Board  is  authorized  and  directed 
"to  purchase  such  raw  ^iateri&l  as  may  be  requirea  for  the 
manufacture  of  any  article  in  sny  industry  now  or  hereafter 
carried  on  by  said  board  in  the  penitentiary."  (Sec. 8452,  R.S.  1929). 

Sections  11  and  14  of  the  state  Purchasing  Agent  Act, 

Laws  of  Missouri,  1933,  page  414,  provide  as  follows: 

"Sec.  11.  The  term  ’ supplies’  used 
in  this  Act  shall  be  deeded  to  mean 
supplies,  materials,  equipment, 
contractual  services  and  any  and  all 
articles  or  things,  except  as  in  this 
Act  otherwise  provided.  * Contractual 
services  shall  include  all  telephone, 
telegraph,  postal,  electric  light  and 
power  service,  and  water,  towel  and 
soap  service.  The  term  ’department* 
as  used  in  this  **et  shall  be  deeded  to 
mean  department,  office,  board,  com- 
mission, bureau,  institution,  or  any 
other  agency  of  the  State." 

"Bee.  14.  All  acts  or  parts  of  acts 
inconsistent  or  in  conflict  with  this 
Act  are  hereby  repealed  to  the  extent 
of  such  inconsistency  or  conflict." 

..ebster’s  new  International  Jlctionery  (2nd  Bd. ) defines 
the  word  "material"  thus: 

"The  substance  or  substances,  or 
the  parts,  goods,  stock,  or  the  like, 
of  which  anything  is  composed  or  may 
be  made;  as,  raw  material." 


The  word  "materials"  as  used  in  Section  11,  supra, 
would  clearly  include  raw  materials,  and  there  Is  nothing  in 
the  statutes  which  would  indicate  a legislative  Intent  to 
make  any  distinction  as  to  raw  materials  which  go  Into  the 
manufacture  of  goods  and  commodities  for  resale. 
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i’ro^  the  foregoing,  we  are  of  the  opinion  that  the 
State  Purchasing  Agent  has  jurisdiction  over  the  purchases 
of  raw  i^aterial  for  the  i^epartnent  of  Industries  at  the 
State  Prison. 


Respectfully  subiidtted, 


Lu%JL  WiiSSi , 

assistant  attorney  General. 


APPROVED: 


7T”^T«— j i\i  Oi  1 1 
(Acting)  Attorney  General. 


STATE  PURCHASING  AGENT:  Purchases  of  the  Uhiverslty  Co-operative 

Store  of  Columbia,  Missouri,  not  within 
jurisdiction  of  State  Purchasing  Act  of 
1933. 


mr.  Geo.  Blowers, 

State  Purchasing  Agent, 
Jefferson  City,  -issouri. 


sear  mr.  Blowers: 


wish  to  acknowledge  your  request  for  an  opinion 
wherein  you  state  as  follows: 

"Jill  you  please  give  me  an  opinion 
as  to  the  purchases  of  the  University 
Co-operative  Store,  University  of 
Missouri,  Columbia,  Mo? 

"I  would  like  very  much  to  know  if 
the  stock  in  this  store  comes  under 
the  jurisdiction  of  the  State  Purchas- 
ing Agent’s  Act  of  1933,  or  is  the 
university  at  liberty  to  buy  independent 
from  this  office. 

"Inasmuch,  as  I am  going  to  meet  with 
the  Curators  in  St.  Louis,  ^.issouri, 

Saturday,  august  14th  at  11:00  A.m* 
to  arrange  a system  whereby  we  will 
take  over  the  purchases  as  per  your 
opinion  of  July  30,  1937,  this  phase 
of  the  purchases,  no  doubt,  will  be 
discussed  and  I would  like  to  have  your 
opinion  so  as  to  know  what  to  do." 


You  are  evidently  under  the  impression  that  the 
University  Co-operative  Store  of  Columbia,  Missouri,  is 
operated  under  the  direction  and  control  of  the  University 
of  missouri,  and  therefore  subject  to  the  State  Purchasing 
^ct . 


_.r . ueo  . nio.vers 


August  la , 


1957 


This  is  a mistaken  impression,  for  the  records  of 
the  Corporation  department  disclose  that  the  University 
Co-ope  ative  Store  was  organized  as  a private  corporation 
in  1902  under  the  provisions  of  Chapter  12,  article  9,  of 
the  Revised  Statutes  of  Ljssouri,  1899,  relating  to  manu- 
facturing and  business  companies,  and  is  still  operating  as 
a private  corporation. 

The  State  Purchasing  Act,  os  the  term  implies,  relates 
to  purchases  made  by  the  State,  and  therefore  we  are  of  the 
'pinion  that  the  purchases  of  the  University  Co-operative  Store 
of  Columbia,  Missouri,  do  not  come  within  the  Jurisdiction  of 
the  State  Purchasing  r.ct  of  1933. 


respectfully  submitted, 


JairfWfc  tfrtk.n  i^l<  | 

rssistunt  attorney  General. 


Aplitu  Vxjw  : 


<J  . XJ.  , 

(Acting)  attorney  General. 


PURCHASED  AGENT  ACT:  Construction  of  Section  48-A,  House  Bill  509. 
APPROPRIATION  ACT:  Cannot  include  general  legislation. 


October  5,  1937 


Hon.  George  Blowers 
Purchasing  Agent 
Jefieraon  City,  Missouri 


Dear  Sir: 

We  have  your  request  of  October  5,  1937,  for  an  opinion 
of  this  Department  reading  as  follows: 


"Will  you  please  advise  if  we  must  buy 
materials  from  Missouri  firms  when  the 
out-state  firms  bid  low  on  the  same 
material. 


This  opinion  is  wanted  for  Section  43a 
of  Appropriation  Bill  No.  609." 


The  Section  you  refer  to,  48-A,  is  a part  of  an  appro- 
priation Act,  H.B.  509,  passed  by  the  1937  Legislature,  and 
found  on  page  116,  Laws  of  Missouri  1937,'  reading  as  follows: 


"All  materials  contracted  for  by  the 
State  Purchasing  Department  whereever  and 
whenever  possible,  shall  be  purchased  from 
Missouri  merchants,  wholesalers  and  re- 
tailers, manufacturers.  Jobbers  or  producers." 


Turning  to  the  State  Purchasing  Agent  Act,  Laws  of  Missouri 
1933,  page  410,  we  find  that  Section  3 of  that  Act  provides  that 
all  purchases  shall  be  based  on  competitive  bids;  that  the  con- 
tract shall  be  let  to  the  lowest  and  best  bidder. 
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Section  12  of  the  Act  provides  that  the  Purc^iaaing  Agent 
shall  give  preference  to  Missouri  firms  when  quality  and  price 
are  approximately  the  same . 

If  Section  48-A,  supra,  is  to  be  construed  as  a modification 
or  limitation  upon  any  section  of  the  State  Purchasing  Agent  Act 
then  it  would  be  unconstitutional  and  in  violation  of  Article  IV, 
Section  28  of  the  Constitution  of  this  State  which  provides  tliat 
bills  passed  by  the  Legislature  shall  not  contain  more  than  one 
subject,  which  shall  be  clearly  expressed  In  Its  title.  The  pur- 
pose of  an  appropriation  bill  is  to  set  aside  moneys  for  a specific 
purpose  and  not  to  change  the  statutory  law  of  this  state.  This 
interpretation  of  the  constitutional  provision,  supra.  Is  supported 
by  the  followino  authorities: 

Stae  ex  rel.  vs.  Thompson,  289  S.W. 

333,  1.  c.  340. 

State  ex  rel.  Davis  vs.  Smith,  75 

S.W.  (2)828. 

In  the  last  named  case  the  Supreme  Court  said,  1.  c. 

050* 

"Besides,  legislation  of  a general  character 
cannot  be  included  in  an  appropriation  bill. 

If  tills  appropriation  liad  attempted  to  amend 
Section  13525,  It  would  have  been  void  in 
that  it  would  have  violated  Section  28  of 
Article  IV  of  the  Constitution  wnich  pro- 
vides that  no  bill  shall  contain  more  than 
one  subject  which  shall  be  cle arlyexpressed 
in  Its  title.  There  Is  no  doubt  but  what 
the  amendment  of  a general  statute  such 
as  Section  13525,  and  the  tjere  appropriation 
of  money,  are  two  entirely  different  and 
separate  subjects." 

To  construe  Section  48-A  of  the  Appropriation  Act  as 
legislative  in  character  so  as  to  require  the  Purchasing  Agent 
to  buy  materials  from  Missouri  firms,  when  those  firms  are  not 
the  lowest  bidder,  would  In  effect  be  giving  it  the  force  and 
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effect  of  a statute  or  ueneral  law  which  the  Legislature  could 
pass  as  an  amendment  of  the  tate  Purchasing  Agent  Act.  To  30 
construe  Section  4Q-A,  as  a general  law,  would  make  it  un- 
constitutional. 

However,  it  is  apparent  that  the  true  meaning  of  Section 
43-A  is  that  the  State  Purchasing  Agent  Act  shall  give  preference 
to  Missouri  firms  "whe  ever  and  wherever  possiole" , which  means 
when  he  ca  i legally  do  so.  In  order  for  the  State  Purchasing 
Agent  to  legally  give  preference  to  such  Missouri  firms  they 
must  be  either  the  lowest  and  best  uidder,  or  must  ha  e submitted 
a bid  equal  to  the  bid  of  out-of-state  firms,  takin0  into  con- 
sideration the  same  quality  and  character  of  the  material  to  be 
ur chased. 

It  is  therefore  the  opinion  of  this  office  that  the 
State  Purchasing  Agent  must  buy  from  the  lowest  and  best  uidder 
an  is  required  of  him  tinder  Section  3 of  the  Purchasing  Agent 
Act,  and  that  in  the  event  of  tie  bids  preference  snould  be 
given  to  the  Missouri  firms  under  section  12  of  the  Purchasing 
Agent  Act  and  Section  43-A  of  the  alcove  appropriation  act. 


Respectfully  submitted. 


FRANKLIN  E.  HI  A GAM, 
Assistant  Attorney  General 

* 

APPROVED! 


TTHoV. 

(Acting)  Attorney  eneral 


JET: MM 


t 

COUNTY  CLERKS:  Deputy  Clerks*  pay  in  Nodaway  County. 


October  6,  1957. 


Honorable  Edison  Blagg 
County  Clerk 
Nodaway  County 
Maryville,  Missouri 

Dear  Sir: 


V.e  acknowledge  your  request  for  an  opinion  dated 
September  9,  1657,  which  reads  as  follows: 


"I  would  ^eatly  appreciate  an  opin- 
ion from  you  in  regard  to  a pert  of 
Section  11811,  Laws  of  Missouri  1635, 
pages  370-571.  Starting  at  line  20 
on  page  371  the  part  in  question 
reads  as  follows:  (Provided,  that 
the  county  court  in  all  counties  in 
this  state  having  a population  of 
15,000  and  less  than  40,000  persons 
may  allow  the  county  clerks  to  retain, 
in  addition  to  the  amounts  herein 
specified,  for  deputies*  or  assist- 
ants* hire  a further  stun  not  to  ex- 
ceed i 500  per  annum  to  be  determined 
by  the  County  Court  of  such  county: 
Provided,  that  the  County  Court 
shall  determine  that  the  work  required 
to  be  done  by  such  clerk  or  clerks 
demand  or  require  such  extra  remun- 
eration and  that  the  fees  collected 
and  taken  in  by  such  clerks  is  suffi- 
cient to  pay  the  seme  but  in  no  event 
shall  any  such  allowance  be  made  by 
the  county  court  where  the  fees  col- 
lected by  such  clerk  is  not  absolutely 
sufficient  to  meet  such  demand,). 

The  question  that  I would  like  to 
have  answered  is:  Is  there  anything 
embodied  in  this  part  of  Section 
11811  that  wou!3  prohibit  the  pay- 
ment of  the  additional  $500.00  to 
a County  Clerk* s regular  deputies 
provided,  of  course,  that  tne  County 
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Court  sav  fit  to  make  such  allow- 
ance by  court  order  and  that  the 
fees  taken  In  were  sufficient  to 
cover  the  same? 

"Further  I would  like  an  opinion 
In  regard  to  the  same  part  of  bee. 

11811,  Laws  of  Missouri,  1937. 

"I  am  hoping  that  you  can  find 
time  to  write  an  opinion  on  the 
above  matter  yourself.  I have  re- 
ferred this  question  to  three  dif- 
ferent attorneys  here  and  they  all 
feel  that  there  Is  nothing  to  pro- 
hibit the  payment  of  this  v 500.00 
to  my  regular  deputies.  However, 

I shall  feel  very  much  more  secure 
If  I can  be  guided  by  an  opinion 
from  your  department." 

Laws  of  Missouri  1933,  p.  370,  Section  11811,  pro- 
vide in  part: 

"The  aggregate  amount  of  feos  that 
any  clerk  of  the  County  Court  under 
Article  2 and  3 of  this  chapter 
shall  be  allowed  to  retain  for  any 
one  year's  service  shall  not  in 
any  case  exceed  the  amount  herein- 
after set  out.  * * * in  counties 
having  a population  of  25,000  and 
le 8s  than  30,000  persons,  the  clerks 
shall  be  allowed  to  retain  *2300.00 
for  themselves,  and  shall  be  allowed 
to  pay  for  deputies  and  assistants 
$3000.00;  in  counties  having  a pop- 
ulation of  30,000  and  less  than 
70,000  persons,  the  clerks  shall  be 
allowed  to  retain  &2500.00  for  them- 
selves, and  shall  be  allowed  to  pay 
for  deputies  and  assistants  ^3500.00; 

In  counties  having  a population  of 
70,000  and  less  than  200,000  persons, 
the  clerks  shall  be  allowed  to  re- 
tain v 3000.00  for  themselves,  and 


Hon*  Edison  Blagg  -3-  October  6,  1937. 


shall  be  allowed  to  pay  for  de- 
puties and  assistants  $5000.00; 
in  counties  having  a population 
of  200,000  and  less  than  500,000 
persons,  the  clerks  shall  be  al- 
lowed to  retain  $<3000*00  for  them- 
selves, and  shall  be  allowed  to 
pay  for  deputies  and  assistants 
not  exceeding  $16,000*00  in  such  of 
said  counties  where  Court  is  held 
at  more  than  one  place,  and  in  all 
other  such  counties  they  shall  be 
allowed  to  pay  for  deputies  and 
assistants  not  exceeding  V5000,00. 

Provided*  that  the  county  court  in 
all  counties  In  this  state  having 
a population  of  15,000  and  less 
than  40,000  persons  may  allow  the 
county  clerks  to  retain.  In  addi- 
tion to  the  amounts  herein  specified, 
for  deputies'  or  assistants'  hire 
a further  sum  not  to  exceed  $500 
per  annum  to  be  determined  by  the 
County  Court  of  such  county**  * * 

By  the  last  decennial  census  Nodaway  County  has  a 
population  of  26,371  inhabitants* 

Statutory  authority  for  appointing  deputy  county 
clerks  for  any  county  is  found  in  Section  11680  R.  S. 
Mo*  1929,  which  provides* 

"Every  clerk  may  appoint  one  or 
more  deputies,  to  be  approved  by 
the  Judge  or  judges,  or  a majority 
of  them  ifa  vacation,  or  by  the  court, 
who  shall  be  at  least  seventeen 
years  of  age  and  have  all  other 
qualifications  of  their  principals 
and  take  the  like  oath,  and  may  in 
the  name  of  their  principals  per- 
form the  duties  of  clerk;  but  all 
clerks  and  their  sureties  shall  be 
responsible  for  the  conduct  of  their 
deputies. " 
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Your  question  is  determinable  by  statutory  con- 
struction of  the  two  statutes  above  set  out,  and  as  a 
guide  for  statutory  construction  we  f incL  that  Section 
666  F.  S.  Mo.  1929  provides  in  part: 

"The  construction  cf  all  statutes 
of  this  state  shall  be  by  the  fol- 
lowing additional  rules,  unless  such 
construction  be  plainly  repugnant,, 
to  the  intent  of  the  legislature,  or 
of  the  context  of  the  same  statute: 

*irst,  words  and  phrases  shall  be 
taken  in  their  plain  or  ordinary  and 
usual  sense,  but  technical  words  and 
phrases  having  a peculiar  end  appro- 
priate meaning  Jn  law  shall  be  under- 
stood according  to  their  technical 
import;*  * * *. " 


CuI^bSIuN. 


The  words  and  phrases  used  in  Section  11811,  and 
Section  11680,  supra,  should  be  given  their  ordinary 
and  usual  meaning. 

In  Section  11811,  3upra,  the  Legislature  in  pro- 
viding compensation  for  deputy  county  clerks,  speak 
of  the  "aggregate  amount  of  fees  that  any  clerk*  * * 
*shall  be  allowed  to  retain  for  any  one  year's  ser- 
vice." 

The  only  plausible  construction  of  such  language 
is,  that  out  of  fees  collected  by  the  county  clerk  in 
his  official  capacity,  he  shall  retain  or  withhold  in 
his  custody  such  sums  within  the  limitation  set  out  in 
the  section,  to  be  used  for  services  rendered. 

The  word  "retain"  as  \ised  in  Section  11811,  supra, 
eliminates  the  county  as  a possible  debtor  for  deputy 
county  clerk  hire,  and  precludes  any  right  of  any  deputy 
to  receive  or  enforce  compensation  for  services  from 
the  revenues  of  the  county,  binding  all  deputies  to 
look  only  to  the  retainer  in  the  hands  of  the  county 
clerk  for  their  pay.  County  warrants  are  not  to  be  used 
to  pay  for  the  services  of  any  deputy  county  clerks, 
prior  to  September  6,  1937. 
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Section  11680,  supra,  provides  that  the  County  clerk 
appoint  deputy  county  cId  rks,  as  a part  of  their  prerog- 
ative, same  to  be  approved  by  the  County  Court. 

Section  11811,  supra,  provides  for  & retainer  of 
$3000.00  for  deputy  hire  In  counties  the  size  of  Nodaway 
County,  and  In  the  same  section  provides  for  an  addition- 
al sum  for  deputy  hire  "not  to  exceed  $500.00",  which 
additional  exam  Is  left  up  to  the  sound  discretion  and 
record  order  of  the  County  Court,  the  Legislature  not 
intending  that  the  county  clerk  be  handicapped  for  lack 
of  help. 

Construing  Section  11811,  supra,  we  are  of  the  opin- 
ion that  where  the  County  Court,  in  its  sound  discretion, 
has  ordered  the  county  clerk  of  Nodaway  County  to  retain 
from  his  collected  fees  an  additional  sum  of  $500.00  for 
necessary  deputy  clerk  hire,  then  in  that  case  the  county 
clerk  was  entitled  to  ^3500.00  as  a total  retainer  to  be 
expended  for  c3e  rk  hire.  Without  such  an  order  of  the 
County  Court, the  county  clerk  was  entitled  to  only  $3000.00 
as  a total  retainer  to  be  expended  for  clerk  hire. 

On  September  6,  1937,  a new  law  went  into  effect 
whereby  compensation  of  the  county  clerk  and  his  deputies, 
for  services  rendered,  became  fro®  that  date  on  a charge 
against  the  county  and  not  a charge  against  the  retainer 
in  the  hands  of  the  county  clerk,  and  the  new  law  provides 
further  that  compensation  for  services  are  payable  In 
montjjly  Installments  by  monthly  warrants  drawn  on  the 
county.  (See  Laws  of  1937,  p.  440,  Section  11811.)  Out- 
side of  this  charge  we  interpret  the  xjaws  of  1937  with 
the  same  interpretation  as  we  have  given  herein  to  Section 
11811  in  the  Lews  of  1935. 


heapectfully  submitted 


UU.  0KB  SAVXLhS 

Assistant  Attorney  General. 

A. rkOVLDx 


i.  x,.  uAYLClk 

(Acting)  Attorney  General. 


VvOSxH 


„ATE  PURCHASING  AGENT:  The  State  Purchasing  Ag°Jt  should 

purchase  the  supplies  for  the  State 
CONSERVATION  COMMISSION:  Conservation  Commission,  except  he  has 

no  authority  to  lease  or  purchase  land 
for  it. 


October  18, 


1937. 


$ 


honorable  George  Blowers, 
State  Purchasing  Agent, 
Jefferson  City,  Missouri. 


Dear  Sir: 


This  acknowledges  your  inquiry  which  is  as 

follows: 


"tfill  you  please  give  this  office 
an  opinion  as  to  whether  or  not  the 
Conservation  Commission  comes  under 

the  State  Purchasin  .ct  of  1933.” 


Replying  thereto.  Constitutional  A.  endment  No.  4 
was  adopted,  effective  July  1,  1937  (Laws  of  Missouri,  1937, 
page  614),  the  last  provision  of  which  is  that  the  amend- 
ment shall  be  self-enforcing.  The  Act  provides: 

”The  control,  management,  restoration, 
conservation  and  regulation  of  the  bird, 
fish,  game,  forestry  and  all  wild  life 
resources  of  the  State,  including 
hatcheries,  sanctuaries,  refuges, 
reservations  and  all  other  property 
now  owned  or  used  for  said  purposes  or 
hereafter  acquired  for  said  purposes 
and  th.8  acquisition  and  establishment 
of  the  same,  and  the  administration  of 
the  laws  now  or  hereafter  pertaining 
thereto,  shall  be  vested  in”  the 
Conservation  Commission. 

Powers  conferred  are  the  following: 

"Said  Commission  shall  have  the  power 
to  acquire  by  purohase,  gift,  eminent 
domain,  or  otherwise,  all  property 
necessary,  useful  or  convenient  for  the 
use  of  the  Commission,” 
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including  the  right  of  condemnation,  with  the  specification 
that  the  latter  shall  be  exercised  in  the  same  manner  as  this 
power  is  exercised  by  the  St&te  Highway  Commission. 

With  reference  to  the  moneys  arising  on  account  of 
the  amendment  is  this  provision: 

"The  fees,  monies,  or  funds  arising 
from  .the  operation  and  transactions 
of  said  Commission  and  from  the  appli- 
cation and  the  administration  of  the 
laws  and  regulations  pertaining  to  the 
bird,  fish,  game,  forestry  and  wild 
life  resources  of  the  State  and  from 
the  sale  of  property  usea  for  said 
purposes,  shall  be  expended  and  used  by 
sc- id  Commission  for  the  control,  manage- 
ment, restoration,  conservation  and 
regulation  of  the  bird,  fish,  game, 
forestry  and  wild  life  resources  of  the 
State,  including  the  purchase  or  other 
acquisition  of  property  for  said  pur- 
poses, and  for  the  administration  of 
the  lav/s  pertaining  thereto  and  for  no 
other  purpose." 

It  further  states: 

"The  general  assembly  may  enact  any 
laws  in  aid  of  but  not  inconsistent 
with  the  provisions  of  this  amendment," 

and  in  terms  repeals  all  inconsistent  laws. 

It  would  seem  that  the  line  of  demarcation  is  to  de- 
termine what  laws  would  be  inconsistent  with  the  provisions 
of  the  constitutional  amendment  as  written. 

It  is  a well  recognized  rule  of  statutory  construction 
that  repeals  by  implication  are  not  favored,  but  operate  only 
where  there  is  en  irreconcilable  inconsistency,  and  that  effect 
shall  be  given  to  all  laws  or  constitutional  provisions  where 
it  is  possible  to  do  so. 

Section  43  of  Article  IV  of  the  L-issouri  Constitution 
provides,  among  other  things,  the  following: 
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"All  revenue  collected  and  moneys  re- 
ceived by  the  State  from  any  source 
whatsoever  shall  go  into  the  treasury, 
and  the  general  assembly  shall  have  no 
power  to  divert  the  same  or  to  permit 
money  to  be  drawn  from  the  treasury  except 
in  pursuance  of  regular  appropriations  by 
law." 

Under  the  provisions  of  the  latter  section  of  the 
Constitution,  if  the  money  arising  by  reason  of  the  provisions 
of  the  Conservation  Commission  Act  belong  to  the  State,  then 
it  must  be  paid  into  the  state  treasury.  No  provision  of  the 
amendment  creating  the  Conservation  Commission  is  to  the  con- 
trary. If feet  can  be  given  to  both  provisions.  So  doing,  it 
would  appear  that  the  reasonable  construction  to  be  given  the 
Conservation  Commission  Act  is  that  the  control,  management, 
etc.,  of  the  wild  life  resources  of  the  otate  as  set  forth 
therein  is  vested  in  said  Commission,  and  the  Legislature  can- 
not divest  the  Conservation  Commission  of  the  same,  but  the 
Legislature  may  enact  any  and  all  laws  as  its  wisdom  nictates, 
except  3uch  as  would  by  fair  construction  be  inconsistent  with 
a specific  provision  of  the  ^.ct  creating  said  Commission,  and 
except  that  the  administration  of  the  laws  regulating  the  wild 
life  resource  shall  not  bo  taken  away  from  said  Commission. 

The  Act  seems  to  contemplate  this  by  providing  that  "the 
administration  of  the  laws  now  or  hereafter  pertaining  thereto" 
shall  be  vested  in  the  Commission.  Likevd.se,  as  to  the  powers 
conferred  on  the  Commission  by  the  second  paragraph  of  the 
amendment  that  it  "shall  h^ve  the  power  to  acquire  * * * all 
property  necessary,  useful  or  convenient  for  the  use  of  the 
Commission."  This  does  not  discard  all  other  law  with 
reference  thereto,  whether  it  be  by  legislative  act  or  giving 
meaning  to  other  provisions  of  the  Constitution.  In  fact, 
this  3ame  section  by  providing  that  in  eminent  aomain  proceed- 
ings the  Commission  shall  be  governed  by  the  laws  "as  now  or 
hereafter  provided  for  the  exercise  of  eminent  domain  by  the 
State  Highway  Commission,"  plainly  indicates  that  the  Legis- 
lature shall  function  in  the  field  of  prescribing  the  course 
to  be  pursued  by  said  Commission,  but  is  prohibited  from  taking 
away  from  the  Commission  the  right  of  eminent  domain  as  that 
right  exists  with  respect  to  the  Highway  Commission. 

The  further  provision  in  the  third  paragraph  on  page 
615,  Laws  of  Missouri , 1957,  respecting  the  money  arising  "from 
the  application  and  the  administration  of  the  laws  and  regula- 
tions pertaining  to  * * * wild  life  resources"  of  the  "State 
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shall  be  expended  and  used”  by  the  Commission  for  the  "control, 
management,  restoration,  conservation  and  regulation"  of  the 
wild  life  resources  of  the  State,  is  consistent  with  the  view 
that  while  the  Legislature  is  not  authorized  to  take  away,  by 
enacting  a statute,  the  administration  of  the  laws  as  passed 
or  that  may  be  passed  by  the  Legislature,  yet  the  field  is 
open  to  the  Legislature  to  pass  laws  regulating  in  the  hands 
of  the  Commission  the  expenditure  of  the  3aid  money,  having 
always  in  mind  that  the  money  shall  actually  be  expended  by 
the  Conservation  Commission,  but  that  it  shall  be  expended 
only  after  it  has  been  collected,  placed  in  the  state  treasury 
as  provided  by  Section  43  of  Article  IV,  supra,  and  appropriated 
by  the  Legislature,  the  important  safeguard  being  guaranteed 
to  the  Commission  that  the  Legislature  is  prohibited  from 
diverting  these  funds  to  some  other  purpose  or  field  them  that 
of  the  wild  life  resources  of  the  State. 

In  this  way  there  is  the  check  and  balance  placed  on 
the  one  department  by  the  other.  It  would  appear  that  the 
application  of  this  rule  of  not  turning  over  to  any  one  depart- 
ment "body,  boot 3 and  breeches"  is  not  only  sound  policy,  but 
is  further  emphasized  and  clearly  shown  by  the  Act  creating 
the  Commission  where  it  is  therein  expressly  stated  that  the 
General  Assembly  "may  enact  any  laws  in  aid  of  but  not  in- 
consistent with  the  provisions  of  this  amendment." 

To  hold  otherwise  would  mean  that  the  Conservation  Com- 
mission should  be  a law  unto  itself,  under  no  check,  answerable 
to  no  other  department  of  government,  and  v/ould  have  all  power, 
and,  like  the  King,  could  do  no  wrong,  so  whatever  they  did  or 
might  do  would  be  right  because  they  did  it,  and  would  cast 
into  the  discard  Section  43  of  Article  IV  of  the  Constitution, 
and  would  violate  the  rule  of  statutory  construction  that  said 
Section  43,  supra,  should  not  be  repealed  by  implication,  and 
would  violate  sound  public  policy. 

The  fair  meaning  to  be  placed  on  said  amendment  is 
that  it  guarantees  that  the  administration  of  the  wild  life 
resources  of  the  State  shall  not  by  legislative  act  be  taken 
away  from  said  Conservation  Commission,  but  that  the  Legislature 
may  enact  laws  regulating  the  manner  in  which  the  Commission 
may  acquire  property,  and  may  by  legislative  act  determine  the 
amount  of  license  that  may  be  required  by  the  Conservation  Com- 
mission or  may  be  collected  by  them,  and  that  the  moneys  so 
collected  by  said  Conservation  Commission  belong  to  the  State, 
the  Conservation  Commission  merely  being  a State  agency,  and 
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that  said  money  so  collected  should  be  paid  into  the  state 
treasury  as  provided  by  Section  43,  supra,  of  the  State 
Constitution. 

By  the  constitutional  amendment  creating  the  Con- 
servation Commission  the  Legislature  is  divested  of  any 
power  to  determine  the  number  of  conservation  commissioners, 
to  determine  what  their  political  faith  shall  be,  to  fill 
vacancies  in  a different  way  than  as  provided  by  said  amend- 
ment, or  to  determine  the  salary  or  tenure  of  office  of  the 
commissioners.  Likewise,  the  legislature  shall  have  no 
power  to  take  away  from  the  Conservation  Commission  the 
appointment  of  a Director  of  Conservation,  nor  the  right 
to  determine  the  number  of  assistants  or  other  employees  of 
the  Commission,  nor  shall  the  Legislature  have  power  to 
determine  the  qualifications  of  the  Director  or  his  assistants 
or  employees,  nor  fix  their  individual  salaries. 

By  the  State  Purchasing  Agent  Aot,  Laws  of  Missouri, 
1933,  Section  2,  page  411,  the  Legislature  prescribes  the 
following: 

"The  purchasing  agent  shall  purchase 
all  supplies  except  printing,  binding 
and  paper,  as  provider  for  in  Chap,  lib, 

K.  3.  1929,  for  all  departments  of  the 
State,  except  as  in  this  Aot  otherwise 
provided.  He  shall  negotiate  all  leases 
and  purchase  all  lands,  except  for  suoh 
departments  as  derive  their  power  to 
acquire  lands  from  the  Constitution  of 
the  State." 

It  would  seem  that  the  Act  creating  the  Purchasing 
Agent  has  not  authorized  him  to  negotiate  leases  or  purchase 
real  estate  for  a department  that  derives  its  power  to  ac- 
quire lands  from  the  Constitution  of  the  State.  If  Amendment 
No.  4,  supru,  creating  the  Conservation  Commission,  authorizes 
the  Conservation  Commission  to  purchase  real  estate,  which  it 
probably  does  do,  then  insofar  as  the  activities  of  the 
Conserve t ion  Commission  apply  to  leasing  and  purchasing  real 
estate,  the  State  Purchasing  Agent  would  have  no  authority. 

The  Conservation  Commission  Act  not  having  definitely 
prescribed  an  exclusive  method  of  purchasing  to  be  followed 
by  the  Conservation  Commission,  the  Legislature  has  the  authority 
to  pass  laws  prescribing  the  rnethou  by  which  purchases  may  be 
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made  by  the  Conservation  CoDm.ission,  t-nu  the  Legislature 
having  prescribed  that  method  by  the  above  Section  2 of  the 
State  Purchasing  Agent  Act,  the  same  should  be  followed. 


CONCLUSION 


It  Is  our  opinion  thut  the  State  Conservation  Com- 
mission comes  unaer  the  provisions  of  the  State  Purchasing 
Agent  Act  of  1933,  except  as  to  the  transactions  of  the 
Conservation  Commission  having  to  do  or  dealing  with  leasing 
or  purchasing  real  estate. 


Yours  very  truly, 


D&GCc.  VifiTSON , 

Assistant  Attorney  General. 


APPROVED : 


J.  E.  TaYLOR, 

(Acting)  Attorney  General. 
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STATE  CONSERVATION  COMMISSION:  The  printing  on  behalf  of  the 

State  Conservation  Commission 

PRINTING:  should  be  procured  through  the 

State  Printing  Commission. 


December  20,  1937. 


Honorable  George  flowers, 
State  Purchasing  Agent, 
Jefferson  City,  Missouri. 


Dear  Sir: 


filed 


This  acknowledges  your  inquiry  which  is  as 

follows: 


"Will  you  please  confirm  our  conversa- 
tion of  even  date,  stating  that  it  was 
your  opinion  that  the  printing  for  the 
Conservation  Commission  cones  under  the 
State  Printing  Contract." 


Replying  thereto,  Constitutional  jimendment  No.  4 
was  adopted,  effective  July  1,  1937  (Laws  of  Missouri,  1937, 
page  614),  the  last  provision  of  which  is  that  the  amend- 
ment shall  be  self-enforcing.  The  Aot  provides: 

"The  control,  management,  restoration, 
conservation  and  regulation  of  the  bird, 
fish,  game,  forestry  and  all  wild  life 
resources  of  the  State,  including 
hatcheries,  sanctuaries,  refuges, 
reservations  and  all  other  roperty 
now  owned  or  used  for  said  purposes  or 
hereafter  acquired  for  said  purposes 
and  the  acquisition  and  establishment 
of  the  same,  and  the  administration  of 
the  laws  now  or  hereafter  pertaining 
thereto,  shall  be  vested  in"  the  Conserva- 
tion Commission. 

Powers  conferred  are  the  following: 

"Said  Commission  shall  have  the  power 
to  acquire  by  purchase,  ift,  eminent 


Honorable  George  Blowers 


-a- 


ia/ao/57 


domain,  or  otherwise,  all  property 
necessary,  useful  or  convenient  for  the 
use  of  the  Commission, " 

including  the  right  of  condemnation,  with  the  specification 
that  the  latter  shall  be  exercised  in  the  same  manner  as  this 
power  is  exercised  by  the  3tate  Highway  Commission. 

With  reference  to  the  ;:oney3  arising  on  account  of 
the  amendment  is  this  provision: 

"The  fees,  monies,  or  funds  arising 
from  the  operation  and  transactions 
of  said  Commission  and  from  the  appli- 
cation and  the  administration  of  the 
laws  and  regulations  pertaining  to  the 
bird,  fish,  game,  forestry  and  wild 
life  resources  of  the  State  and  from 
the  3ule  of  property  used  for  said 
purposes,  shall  be  expended  and  used  by 
said  Commission  for  the  control,  manage- 
ment, restoration,  conservation  and 
regulation  of  the  bird,  fish,  game, 
forestry  ana  wild  life  resources  of  the 
State,  including  the  purchase  or  other 
acquisition  of  property  for  said  pur- 
poses, ana  for  the  administr  tion  of 
the  laws  pertaining  thereto  und  for  no 
other  purpose." 

It  further  states: 

"The  general  assembly  may  enact  any 
laws  in  aid  of  but  not  inconsistent 
with  the  provisions  of  this  amendment," 

and  in  terms  repeals  all  inconsistent  laws. 

It  would  seam  that  the  line  of  demarcation  is  to  de- 
termine v/hat  laws  would  be  inconsistent  with  the  provisions 
of  the  constitutional  amendment  as  written. 

It  is  a well  recognized  rule  of  statutory  construction 
that  repeals  by  implication  are  not  favored,  but  operate  only 
where  there  is  an  irreconcilable  inconsistency,  and  that  effect 
3hall  be  given  to  all  laws  or  constitutional  provisions  where 
it  is  possible  to  uo  so. 
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Section  43  of  article  IV  of  the  Missouri  Constitution 
provides,  among  other  things,  the  follov/ing: 

"a11  revenue  collected  and  moneys  re- 
ceived by  the  State  from  uny  source 
whatsoever  shall  go  into  the  treasury, 
and  the  general  assembly  shall  have  no 
power  to  divert  the  same  or  to  permit 
money  to  be  drawn  from  the  treasury  except 
in  pursuance  of  regular  appropriations  by 
law. " 

Under  the  provisions  of  the  latter  section  of  the 
Constitution,  if  the  money  arising  by  reason  of  the  provisions 
of  the  Conservation  Commission  A.ct  belong  to  the  State,  then 
it  must  be  paid  into  the  state  treasury.  No  provision  of  the 
amendment  creating  the  Conservation  Commission  is  to  the  con- 
trary. iSffeot  can  be  given  to  both  provisions.  So  doing,  it 
woulu  appear  that  the  reasonable  construction  to  be  given  the 
Conservation  Commission  Aot  is  that  the  control,  management , 
etc.,  of  the  v/ild  life  resources  of  the  State  as  set  forth 
therein  is  vested  in  said  Commission,  and  the  Legislature  can- 
not divest  the  Conservation  Commission  of  the  same,  but  the 
Legislature  may  enact  any  and  all  laws  as  its  v/isdom  dictates, 
except  such  as  would  by  fair  construction  be  inconsistent  with 
a specific  proviaion  of  the  Act  creating  said  Commission,  and 
except  that  the  administration  of  the  laws  reguluting  the  wild 
life  resources  3hall  not  b9  taken  awuy  from  said  Commission. 

Tho  Act  seems  to  contemplate  this  by  providing  that  "the 
administration  of  the  laws  now  or  hereafter  pertaining  thereto" 
shall  be  vested  in  the  Commission.  Likewise,  as  to  the  powers 
conferred  on  tho  Conr-ission  by  the  second  paragraph  of  the 
amendment  that  it  "shall  have  the  power  to  acquire  * * * all 
property  necessary,  useful  or  convenient  for  the  use  of  the 
Commission."  This  does  not  di3oartl  all  other  law  with 
reference  thereto,  whether  it  be  by  legislative  act  or  giving 
meaning  to  other  provisions  of  the  Constitution.  In  fact, 
this  same  section  by  providing  that  in  eminent  domain  proceed- 
ings the  Commission  shall  be  governed  by  the  laws  "as  now  or 
hereafter  provided  for  the  exercise  of  eminent  domain  by  the 
3tate  Highway  Commission,"  plainly  indicates  that  the  Legis- 
lature shall  function  in  the  field  of  prescribing  the  course 
to  be  pursued  by  said  Commission,  but  is  prohibited  from  talcing 
away  from  the  Commission  the  right  of  eminent  domain  as  that 
right  exists  with  respect  to  the  Highway  Commission. 

The  further  provision  in  the  third  paragraph  on  page 
615,  Laws  of  Missouri,  19L7,  respecting  the  money  arising  "from 
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the  application  and  the  administi*ation  of  the  laws  and  regula- 
tions pertaining  to  * * * wild  life  resources”  of  the  "State 
shall  be  expended  and  used"  by  the  Commission  for  the  "control, 
management , restoration,  conservation  and  regulation”  of  the 
wild  life  resources  of  the  State,  is  consistent  with  the  view 
that  while  the  Legislature  is  not  authorized  to  take  away,  by 
enacting  a statute,  the  administration  of  the  laws  as  passed 
or  that  may  be  passed  by  the  Legislature,  yet  the  field  is 
open  to  the  Legislature  to  pass  law3  regulating  in  the  hands 
of  the  Commission  the  expenditure  of  the  said  money,  having 
always  in  mind  that  the  money  shall  actually  be  expended  by 
the  Conservation  Commission,  but  that  it  shall  be  expended 
only  after  it  has  been  collected,  placed  in  the  state  treasury 
as  provided  by  Section  43  of  Article  IV,  supra,  and  appropriated 
by  the  Legislature,  the  important  safeguard  being  guaranteed 
to  the  Commission  that  the  Legislature  is  prohibited  from 
diverting  these  funds  to  some  other  purpose  or  field  than  that 
of  the  wild  life  resources  of  the  State. 

In  this  way  there  is  the  check  and  balance  placed  on 
the  one  department  by  the  other.  It  would  appear  that  the 
application  of  this  rule  of  not  turning  ever  to  any  one  depart- 
ment "body,  boots  and  breeches”  is  not  only  sound  policy,  but 
is  further  emphasized  ana  clearly  shown  by  the  Act  creating 
the  Comr  ission  where  it  is  therein  expressly  stated  that  the 
General  Assembly  "may  enact  any  laws  in  aid  of  but  not  in- 
consistent with  the  provisions  of  thi3  amendment.” 

To  hold  otherwise  would  mean  that  the  Conservation  Com- 
mission should  be  a law  unto  Itself,  under  no  check,  answerable 
to  no  other  department  of  government,  and  would  have  all  power, 
and,  like  the  Aing,  could  do  no  wrong,  so  whatever  they  did  or 
might  uo  would  be  right  because  they  did  it,  and  vould  cast 
into  the  discard  Lection  43  of  ...rticle  IV  of  the  Constitution, 
and  viould  violate  the  rule  of  statutory  construction  that  said 
Lection  43,  supra,  should  not  be  repealed  by  implication,  and 
would  violate  sound  public  policy. 

The  fair  meaning  to  be  placed  on  said  amendment  is 
that  it  guarantees  that  the  administration  of  the  wild  life 
resources  of  the  State  shall  not  by  legislative  act  be  taken 
away  from  said  Conservation  Com;  ission,  but  that  the  Legislature 
may  enact  laws  regulating  the  manner  in  which  tne  Commission 
may  acquire  property,  and  may  by  legislative  act  determine  the 
amount  of  license  that  may  be  required  by  the  Conservation  Com- 
mission or  may  be  collected  by  them,  and  that  the  moneys  so 
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collected  by  said  Conservation  Commission  belong  to  the  State, 
the  Conservation  Commission  merely  being  a State  agency,  and 
that  said  money  so  collected  should  be  paid  into  the  state 
treasury  as  provided  by  Section  43,  supra,  of  the  State 
Constitution. 

By  the  constitutional  amendment  creating  the  Con- 
servation Commission  the  legislature  is  divested  of  any 
power  to  determine  the  number  of  conservation  comm  ssioners, 
to  determine  what  their  political  faith  shall  be,  to  fill 
vacancies  in  a different  way  than  as  provided  by  3aid  amend- 
ment, or  to  determine  the  salary  or  tenure  of  office  of  the 
commissioners.  Likewise,  the  Legislature  shall  have  no 
power  to  take  away  from  the  Conservation  Commission  the 
appointment  of  a Director  of  Conservation,  nor  the  right 
to  determine  the  number  of  assistants  or  other  employees  of 
the  Com  ission,  nor  shall  the  legislature  have  power  to 
determine  the  qualifications  of  the  Director  or  his  assistants 
or  employees,  nor  fix  their  individual  salaries. 

In  the  case  of  state  ex  rel.  Publi shine  Co.  vs. 
Hackmann,  314  I.o.  33,  (19H6),  the  Supreme  Court  had  before 
It  a mandamus  proceeding  to  require  the  payment  to  a publish- 
ing company  of  a printing  bill  lor  the  State  HIghwuy  Commission 
The  publishing  company,  relator,  did  not.  have  a contract  with 
the  State  Printing  Commission,  but  contended  that  it  was 
entitled  to  the  bill  being  paid  because  it  was  for  a printing 
bill  on  behalf  of  the  State  Highway  Department,  ana  that  the 
State  Highway  Department  moneys  stood  appropriated  therefor 
without  legislative  appropriation  by  virtue  of  the  constitu- 
tional provision  in  Section  44a  of  Artiole  IV  of  the  Constitu- 
tion. The  Supreme  Court  ruled  against  this  contention,  and 
holds  (page  43)  that  the  Highway  Comm ission  is 

"a  subordinate  branch  of  the  Executive 
Deportment.  As  such  it  is  required, 
under  the  mandatory  provisions  of  Chapter 
69,  to  secure  the  puynent  of  its  accounts 
for  printing  and  the  purchase  of  stationery 
in  t e manner  prescribed  in  that  chapter. 

"TLero  is  nothing  in  the  act  creating  the 
Highwuy  Commission  which  militates  against 
the  correctness  of  this  conclusion.  7e  are 
authorized  to  presume  that  the  Legislature 
in  framing  the  act  wa3  familiar  with  the 
constitutional  and  statutory  restrictions 
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regulating  the  payment  of  money  out 
of  the  state  Treasury  for  any  purpose. 

In  framing  Section  12  of  the  act,  there- 
fore, providing  that  the  supplies  therein 
specified  should  be  furnished  to  the  com- 
mission (which  '.ms  a proper  provision, 
and  not  an  unusual  one  in  the  creation  of 
any  department),  it  is  prescribed  that 
such  supplies  shall  be  paid  for  as  * other 
expenses  authorized  by  this  act.*  In  this 
specification  no  mention  is  made  of  print- 
ing. The  reason  therefor  is  evident. 

Cognizant  of  the  fact  that  the  Highway 
Commission  vas  a brunch  of  the  Executive 
Department  and  that  its  printing  must  be 
paid  for  in  the  manner  prescribed  in 
Chapter  89,  re0uluting  public  printing, 
it  was  omitted  and  properly  so." 

It  would  certainly  not  be  proper  to  classify  the 
Conservation  Commission  as  a legislative  or  judicial  body,  and 
if  not,  then  it  must  be,  like  the  Highway  Commission,  "a  sub- 
ordinate branch  of  the  executive  doper tment . " Just  as  there 

is  no  provision  in  the  net  creating  th.6  Highway  commission 
which  militates  against  the  correctness  of  this  conclusion, 
so  there  is  nothing  in  the  amendment  creating  the  Conservation 
Commission  which  militates  against  the  correctness  of  the  same 
conclusion  ns  to  it. 

By  the  same  line  of  reasoning  pursued  by  the  court  in 
the  above  case  vdth  reference  to  the  State  High'-ay  Commission 
and  the  authority  of  that  body  to  contract  for  its  printing  and 
purchase  of  supplies,  the  same  result  should  bo  reached  with 
reference  to  the  State  Conservation  Commission. 

By  the  oxpresu  terms  of  Section  2,  page  411,  Laws  of 
Itlssoui'i,  193b,  the  Purchasing  Agent's  power  to  function  for 
the  "printing,  binding  and  paper  as  provided  for  in  Chapter 
115,  h.  3.  ho.  1929,  for  all  departments  of  the  State"  is  excepted 
from  the  field  of  activity  of  the  State  Purchasing  Agent. 

The  Conservation  Come  isaion  «.et  ,ot  huving  definitely 
prescribed  an  exclusive  method  of  procuring  "printing,  binding 
ana  paper"  for  the  Conservation  Commission,  the  Legislature 
has  the  authority  to  pass  laws  prescribing  the  method  by  which 
purchases  may  be  made  on  behalf  of  the  Conservation  Commission 
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with  respect  to  printing,  bincing  and  paper,  and  as  the  law 
creating  the  State  Purchasing  Agent  exempts  from  his  control 
the  purchasing  of  the  state  printing,  and  the  law  farther 
proscribes  a definite  course  to  be  followed  as  defined  in 
Chapter  115,  ^rticlo  1,  K.  3.  No.  1929,  and  by  the  latter 
provision  creates  the  Secretary  of  State,  State  Auditor  and 
State  Treasurer  ex-officio  commissioners  of  the  public  print- 
ing, and  definitely  prescribes  their  duties  and  authority,  it 
follows  that: 


CONCLUSION 


The  printing  that  i3  required  or  is  reasonably  necessary 
in  the  proper  oonduot  of  the  State  Conservation  Commission  is 
required  to  be  procured  through  the  State  Printing  Commission. 


Your3  very  truly. 


QiLXl  BATSON, 

Assistant  Attorney  General. 


iurPliCOD: 


J.  T..YLOR, 

(Acting)  Attorney  General. 
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INTOXICATING  LIQUOR:  Ho  provision  licensing  persons  for  sale  of 

intoxicating  liquor  and  beer  on  boats  or 
vessels . 


March  10,  1937. 


Mr.  Wallace  I.  Bowers, 

Chief  Clerk, 

Department  of  Liquor  Control, 
Jefferson  City,  Missouri. 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  for  an  of- 
ficial opinion  under  date  of  March  2,  1937  j which  reads  in  part  as 
follows: 

"May  this  department  issue  5$  and  3*2# 
beer  permits  to  owners  of  boats,  operating 
on  navigable  waters  in  this  state?  In  this 
same  instance,  may  this  department  issue  by 
the  drink  permits,  issued  to  Railroads  in 
this  state,  costing  $100.00  per  year  as  pro- 
vided in  Section  #22  of  the  Liquor  Control 
Act?" 


The  cardinal  rule  of  construction  of  statutes  is  to 
arrive  at  the  legislative  intent.  There  is  no  provision  in  the 
Liquor  Control  Act  specifically  providing  for  the  licensing  of 
any  person  or  persons  to  sell  intoxicating  liquors  or  beer  on 
navigable  waters  within  this  state. 

Section  20  of  the  Liquor  Control  Act  provides  in  part: 

" ********* 

"Every  license  issued  under  the  provisions 
of  this  Act  shall  particularly  describe  the 
premises  at  which  intoxicating  liquor  may  be 
sold  thereunder,  and  such  license  shall  not  be 
deemed  to  authorize  or  permit  the  3ale  of  in- 
toxicating liquor  at  any  place  other  than  that 
described  therein." 
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Section  5 of  the  same  Act  provides: 

"No  person,  agent  or  employee  of  any 
person  in  any  capacity  shall  sell  intoxi- 
cating liquor  in  any  other  place  than  that 
designated  in  the  license,  or  at  any  other 
time  or  otherwise  than  is  authorized  by  this 
act  and  the  regulations  herein  provided  for." 

A similar  provision  provides  for  the  licensing  for  sale 
and  consumption  of  beer  on  the  premises. 

Section  13139s,  part  (c)  of  the  Liquor  Control  Act  pro- 
vides: 

"For  a permit  authorizing  the  sale  of  non- 
intoxicating beer  for  consumption  on  premises 
where  sold.  Twenty-five  Dollars  ($25.00)." 

It  is  impossible  to  issue  a liquor  license  to  persons  for 
the  sale  of  intoxicating  liquor  and  beer  on  boats  or  vessels  upon 
navigable  streams  in  this  state  for  the  following  reasons: 

1st.  In  view  of  the  above  provisions  of 
the  Liquor  Control  Act  requiring  that  each 
license  describe  the  premises  at  which  such 
liquor  or  beer  may  be  sold  thereunder,  there 
is  no  conceivable  way  that  one  could  describe, 
with  particularity,  the  premises  in  a liquor 
permit  for  the  sale  on  boats  or  vessels.  Pre- 
mises, as  construed  In  the  majority  of  cases, 
refers  to  real  property  located  on  land,  which 
may  be  referred  to  as  being  located  at  a certain 
street  number  in  3ome  town  or  city. 

2nd.  Section  25  of  the  Liquor  Control  Act 
provides  that  counties  and  incorporated  cities 
may  charge  for  a license. 

( 

Section  25  of  the  Act  provides: 

"in  addition  to  the  permit  fees  and  li- 
cense fees  and  inspection  fees  by  this  act  re- 
quired to  be  paid  into  the  state  treasury, 
every  holder  of  a permit  or  license  authorized 
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by  this  act  shall  pay  into  the  county  treas- 
ury of  the  county  wherein  the  premises  de- 
scribed and  covered  by  such  permit  or  license 
are  located,  or  In  case  such  premises  are  lo- 
cated in  the  City  of  St.  Louis,  to  the  collec- 
tor of  revenue  of  said  city,  a fee  in  such  sum 
(not  in  excess  of  the  amount  by  this  act  re- 
quired to  be  paid  into  the  state  treasury  for 
such  state  permit  or  license)  as  the  county 
court,  or  the  corresponding  authority  in  the 
City  of  St.  Louis,  as  the  case  may  be,  3hall 
by  order  of  record  determine,  and  shall  pay 
into  the  treasury  of  the  municipal  corpora- 
tion, wherein  said  premises  are  located,  a 
license  fee  in  such  sum,  (not  exceeding  one 
and  one-half  times  the  amount  by  this  act  re- 
quired to  be  paid  into  the  state  treasury  for 
such  state  permit  or  license),  as  the  law- 
making body  of  such  municipality,  including 
the  City  of  St.  Loui3  may  by  ordinance  deter- 
mine. The  Board  of  Aldermen,  City  Council  or 
other  proper  authorities  of  incorporated  cities, 
may  charge  for  licenses  issued  to  manufacturers, 
distillers,  brewers,  wholesalers  and  retailers 
of  all  intoxicating  liquor,  located  within  their 
limits,  fix  the  amount  to  be  charged  for  such 
license,  subject  to  the  limitations  of  this 
act,  and  provide  for  the  collection  thereof, 
make  and  enforce  ordinances  for  the  regulation 
and  control  of  the  sale  of  all  intoxicating  li- 
quors within  their  limits,  provide  for  penalties 
for  the  violation  of  such  ordinances,  where  not 
inconsistent  with  the  provisions  of  this  act." 

It  is  not  hard  to  understand  what  difficulties  would 
arise,  in  view  of  this  provision.  There  is  hardly  a navigable 
stream  that  does  not  flow  through  several  counties  in  this  state. 
It  would  be  very  difficult  to  regulate  and  control  such  licensing, 
if  allowed.  There  would  be  no  fixed  place  of  business  other  than 
on  some  designated  body  of  water.  Such  a license  was  never  con- 
templated by  the  Legislature  in  the  enactment  of  the  Liquor 
Control  Act. 
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With  regard  to  the  latter  part  of  your  request,  we  as- 
sume you  have  reference  to  the  licensing  of  persons  for  sale  of 
intoxicating  liquor  and  beer  on  boats  and  vessels  under  the  same 
provision  applicable  to  railroads,  which  reads  as  follows: 

Sec.  22,  in  part: 

"For  every  license  issued  to  any  rail- 
road company,  railway  sleeping  car  company 
operated  in  this  state,  for  sale  of  all 
kinds  of  intoxicating  liquor,  as  herein  de- 
fined, at  retail  for  consumption  on  its  din- 
ing cars,  buffet  cars  and  observation  cars, 
the  sum  of  one  hundred  ($100.00)  dollars  per 
year,  PROVIDED,  that  said  license  shall  not 
permit  sales  at  retail  to  be  made  while  3aid 
cars  are  stopped  at  any  station;  and  provid- 
ed further,  that  a duplicate  of  such  license 
3hall  be  posted  in  every  car  where  3uch  bever- 
age is  sold  or  served,  for  which  the  licensee 
shall  pay  a fee  of  one  ($1.00)  dollar  for  each 
duplicate  license  * * *. 

It  is  impossible  to  construe  this  provision  to  include 
any  business  other  than  enumerated  therein,  namely,  railroad  com- 
pany and  railway  sleeping  car  company. 

It  is  a well  known  canon  of  statutory  construction  that 
the  expression  of  one  thing  is  exclusive  of  another. 

CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this 
Department  that  the  Legislature  never  contemplated  the  licensing 
of  persons  for  the  sale  of  Intoxicating  liquor  or  beer  on  boats 
or  vessels  on  navigable  streams  in  this  state,  and  would,  there- 
fore, be  a violation  of  the  law  to  issue  such  license. 

Furthermore,  that  provision  with  regard  to  licensing  of 
a railroad  company  and  railway  sleeping  car  company  is  not  applic- 
able to  boats  or  vessels. 

Very  truly  yours. 


AUBREY  R.  HAMMETT,  Jr. 

ARII/LD  Assistant  Attorney-General 

APPROVED: 


J.  R.  TAYLOR  (Acting)  Attorney-General . 


SCHOOLS:  A school  district  situated  in  two  or  more 

counties  or  townships  shall  deposit  bonds 
voted  with  the  county  or  township  in  which 
schoolhouse  is  situated. 
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April  15,  1937 


Honorable  F . C . Bollow 
Prosecuting  Attorney 
Shelby  County 
Shelbina,  Missouri 


Jeer  Sir: 

This  Department  is  in  receipt  of  your  letter  of 
February  3,  1937,  requesting  an  opinion  on  the  following: 


"In  accordance  with  the  provisions  of 
Section  9196  of  the  Revised  Statutes 
of  1929  a district  commonly  known  as 
the  foreman  School  District  has  voted 
bonds  to  rebuild  a school  building 
destroyed  by  fire.  This  section  pro- 
vides, among  other  things,  that  'said 
bonds  shall  not  be  negotiated  by  said 
board  until  said  bonds  have  been 
deposited  with  the  county  or  township 
in  which  said  district  shall  be 
situated'.  This  district  lies  both  in 
Shelby  and  Monroe  Counties.  The  area 
lying  in  both  counties  is  about  equal, 
with  probably  the  greater  valuation  in 
Shelby  County.  The  portion  lying  in 
Shelby  Co  nty  has  been  known  as  District 
No.  64,  and  that  in  Monroe  County  as 
District  No.  75.  The  school  house  was 
located  in  Shelby  County  and  the  new 
build’ ng  is  to  oe  erected  on  the  site 
of  the  old.  I would  appreciate  your 
opinion  as  to  which  county  the  bond  or 
bonds  should  be  registered  in  to  meet 
the  requirements  of  Section  9198." 


Honorable  F.  C.  Hollow 
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This  Is  a question  without  precedent  in  this 
state  or  in  other  states  which  have  similar  statutes  to 
ours.  Therefore  we  must,  if  possible,  reason  this 
matter  to  a conclusion  that  will  permit  the  bonds  voted 
by  the  sohool  district  to  be  deposited  either  in  the  one 
or  the  other  county,  or  in  both,  so  that  said  bonds  may  be 
negotiated  to  provide  the  means  to  erect  the  school 
building.  Yet  v.e  must  reach  a conclusion  that  will  not  be 
contrary  to  other  school  laws  of  thiB  state,  and  that 
will  conform,  if  possible, to  section  9198  R.S.  1929. 

Assuming  and  considering  Districts  64  and  75, 
known  as  the  foreman  school  District,  to  be  one  district, 
and  further  assuming  that  said  district  could  legally 
vote  a valid  bond  issue  to  erect  a sohool  building 
within  the  confines  of  the  district.  The  question  then 
arises:  Where  are  the  bonds  voted  to  be  deposited  in 
order  to  oomply  with  the  provisions  of  Section  9198  R.S. 
1929?  This  Section  is  in  part  as  follows: 

T hen  bonds  are  voted  under  this  section 
for  the  erection  of  one  or  more  sohool- 
houses,  to  be  erected  on  the  sane  or 
different  sites  in  common  school  districts, 
said  bonds  shall  not  be  negotiated  by  said 
boax*d  until  said  bonds  have  been  deposited 
with  the  county  or  township  in  which  said 
district  should  be  situated,  and  upon  the 
order  of  said  board,  and  the  payment  to  the 
county  or  township  treasurer  of  the  amount 
agreed  to  be  received  for  the  same  by  said 
board  from  the  person  or  persons  loaning 
said  money  upon  said  bonds . The  county  or 
township  treasurer  shall  countersign  said 
bonds  and  deliver  the  same  to  the  person 
or  persons  named  by  said  board  of  directors." 


The  Legislature  when  it  enacted  Section  9198 
R.S.  1929,  failed  to  provide,  in  express  language, the 
place  in  which  those  school  districts  lying  in  two  or  more 
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counties  should  deposit  bonds  Toted,  so  that  the  bonds 
could  be  negotiated,  and  the  courts  by  interpretation 
have  not  pointed  the  way. 

To  meet  the  requirements  of  Section  9198  R.S. 

1929,  heretofore  quoted,  the  bonds  must  be  deposited  in 
the  county  or  township  in  which  the  district  is  situated 
until  the  payment,  by  the  purchaser  of  the  bonds,  of  the 
agreed  price,  is  made  to  the  county  or  township 
treasurer.  It  would  therefore  be  an  impossibility  for 
the  bonds  to  be  deposited  in  both  counties  or  townships 
since  they  must  remain  on  deposit  until  the  money  borrowed 
is  paid  into  the  county  or  township  treasury.  Therefore 
the  bonds  must  be  deposited  in  either  the  one  or  the  other 
of  the  counties  or  townships  in  which  the  district  is 
situated.  The  contemporaneous  construction  that  has  for 
a long  period  of  time  been  given  section  9198  R.i>.  1929 
is  th  t the  bonds  voted  by  a school  district  situated  in 
two  or  more  counties  or  townships  shall  be  deposited  in 
the  county  or  township  in  which  the  school  site  is  to 
be  situated. 

In  State  ex  rel  Chick  v.  Davis,  201  S.V.529, 
l.c.550,  the  court  in  construing  an  ambiguous  statute, 
said: 


'Though  the  statute  be  not  clear,  its  ambiguity 
opens  the  way  for  the  rule  that  the  aotual 
construction  given  for  a long  period  by  those 
charged  with  its  administration,  the  super- 
vising courts  and  the  Legislature  ao quiescing 
therein,  is  regarded  as  strong  evidence  of  its 
true  meaning.” 


Therefore  we  conclude  that  the  bonds  voted  by  the 
district  should  be  deposited  in  the  county  or  township 
in  whioh  the  schoolhouse  is  to  be  situated,  in  order  to 
give  force  and  effect  to  the  statute  and  the  contemporaneous 
construction  of  said  statute. 


APPROVED: 


Respectfully  submitted. 


.assistant  Attorney- General 


rrro 
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SCHOOijS  s Direct  ora  in  consolidated  School.  districts 
snail  fill  vacancy  in  accordance  with  Sec. 
9290  R.  b.  Mo.  1929,  when  one  candidate  is 
elected  and  other  candidates  tie  in  votes, 

where  two  are  to  be  elected# 

April  26,  1937. 


Honorable  F.  C.  Bollow 
Prosecuting  Attorney 
Shelby  County 
Shelbina,  Missouri 

bear  Sirs 

This  office  iz  in  receipt  of  your  letter 
8,  1937,  requesting  an  opinion  on  the  following  queetion: 

"In  the  linden  school  district  which  is 
a consolidated  district  having  six 
directors,  at  the  recent  election  two 
directors  were  to  be  elected,  both  for 
the  same  term  of  years#  The  election 
resulted  in  one  candidate  receiving 
twenty-nine  votes  and  the  next  three 
candidates  receiving  twenty-eight 
votes  each#  I am  familiar  with  the 
general  law  that  a public  officer  holds 
an  office  until  his  successor  is  elected 
and  qualified,  but  here  that  law  cannot 
cover  the  situation.  1 believe  the 
candidate  who  received  the  twenty-nine 
votes  is  unquestionably  elected  but 
which  one  of  the  retiring  directors  does 
he  succed  and  which  one  of  these  retirig 
directors  must  now  step  out  of  his  way 
and  permit  him  to  sit  on  the  board 
pending  the  election  of  the  second  new 
director# 

"Again  I am  unable  to  find  any  section 
of  the  statute  authorizing  the  appoint- 
ment of  the  second  director  in  the  event 
of  a tie,  such  as  was  had  here  or  autho- 
rizing the  holding  of  a second  olectlon 
in  the  event  of  such  a tie#  Again  if  a 
new  election  is  to  be  held,  is  the 
candidate  receiving  the  twenty-nine 
votes  entitled  to  sit  on  the  board 
Calling  for  such  special  election  and 
appointing  judges  to  act  a^T  such  election?" 


A 
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Section  9329  R.  S.  ISO.  1929,  provides,  among  other 
tilings,  that  said  directors  elected  shall  qualify  within 
four  days  after  their  election.  If  this  section  Is 
mandatory  the  director  who  received  twenty-nine  votes 
has  lost  his  right  to  qualify  for  said  office,  but,  in 
our  opinion,  the  section  is  merely  directory.  In  Hudgins 
v.  School  District,  278  S.  W.  269,  1.  c.  770,  the  court, 
in  defining  mandatory  and  directory  statutes,  said! 

"Under  a general  classification, 
statutes  are  either  mandatory  or 
directory;  a determination  of  their 
character  In  this  reap*  ct  Is  of  first 
importance  In  their  Interpretation. 

If  mandatory.  In  addition  to  requir- 
ing the  doing  of  the  things  specified, 
they  prescribe  the  result  that  will 
follow  if  they  are  not  done ; If 
directory,  their  terms  are  limited  to 
what  is  required  to  be  done." 

If  the  Legislature  had  intended  this  provision  of 
Section  9239  R.S.  Mo.  1929,  to  be  mandatory,  they  should 
have  provided  that  if  the  elected  director  did  not 
qualify  within  four  days  that  his  office  will  be  deemed 
vacant.  The  rule  stated  In  the  Hudgins  case,  supra,  when 
applied  to  this  provision  of  this  statute,  clearly  makes 
said  provision  directory. 

Section  9328  R.  S.  Mo.  1929,  provides  that  said 
directors  elected  shall  hold  office  for  three  years  and 
until  their  successors  are  duly  elected  and  qualified, 
in  State  v.Brown  274  S.  W.  966,  1.  c.  967,  the  court 

said: 


"The  law  is  well  settled  that,  where 
a nubile  officer  is  elected  or  appointed 
to  hold  office  for  a definite  period, 
and  until  his  successor  is  appointed 
or  elected  and  qualified,  failure  to 
aoooint  or  elect  a successor  at  the 
end  of  such  period  does  not  work  a 
vacancy.  State  ex  rel.  Lusk,  18  Mo. 

333;  State  ex  rel  Stevenson  v.  Smith, 

87  Mo.  158.  It  follows  that  the  In- 
cumbent properly  holds  until  his  suc- 
cessor is  elected  or  appointed  and 
qualified,  and  It  Is  then  only  t hat 
his  term  expired. 
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Ordinarily,  the  rule  in  the  Brown  case,  supra, 
is  controlling,  out  in  the  instant  case  we  think  the  ex- 
ception to  this  general  rule  is  applicable.  The  excep- 
tion to  the  general  rule,  as  stated  in  74  A.  L.  R.  491, 
is  as  follows: 


”1116  exceptions  to  the  general 
rule, as  stated  above,  are  general- 
ly dependent  on  special  constitu- 
tional or  statutory  provisions,  or 
necessarily  result  from  the  peculiar 
facts  of  the  particular  case." 

There  are  no  special  constitutional  or  statu- 
tory provisions  in  this  state.  The  exception  to  the 
general  rule  in  the  instant  case  arises  from  the  peculiar 
facts  of  the  case. 

The  question  is,  if  no  vacancy  is  created  by 
the  failure  to  elect  a second  board  member,  which  one  of 
the  two  incumDents  whose  terms  are  expired  would  hold 
over?  The  candidates  ao  not  run  to  succeed  any  particular 
incumbent,  but  run  for  one  of  the  offices  which  is  to 
become  vacant  by  reason  of  the  expiration  of  the  terms  of 
the  incumbents.  Therefore,  if  the  elected  candidate  was 
not  elected  to  succeed  any  particular  incumbent,  how  can 
it  be  said  that  either  of  the  incumbents  would  have  the 
right  to  hold  over  until  his  successor  is  elected  and 
qualified.  There  has  been  no  one  elected  to  succeed  the 
incumbent  in  particular,  but  merely  a person  elected  to 
fill  an  office  that  ha3  become  vacant  because  the  in- 
cumbent’s term  has  expired.  Since  the  elected  candidate 
was  not  elected  to  succeed  any  particular  Incumbent,  we 
think  it  necessarily  follows  that  neither  of  the  incumbents 
could  hold  over  because  of  the  failure  to  elect  a memDer 
to  fill  the  vacancy  created  by  the  expiration  of  his  term. 
If  this  is  true  then  a vacancy  exists  in  the  board  of 
directors  of  the  school  district  which  must  be  filled  as 
provided  by  Section  9327,  R.  S.  1929.  This  section  pro- 
vides that  vacancies  in  consolidated  school  district  boards 
shall  be  filled  in  the  same  manner  as  vacancies  in  boards 
of  other  school  districts.  Section  9290,  R.  S.  1929,  of 
the  laws  applicable  to  common  schools  supplies  the  pro- 
cedure to  be  followed  in  filling  such  vacancies,  and  is 
as  follows: 


"If  a vacancy  occur  in  the  office 
of  director,  by  death,  resigna- 
tion, refusal  to  serve,  repeated 
neglect  of  duty  or  removal  from 
the  district,  the  remaining  di- 
rectors shall,  before  transacting 
any  official  business,  appoint 
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some  suitable  person  to  fill  such 
vacancy;  out  should  they  be  un- 
able to  agree,  or  should  there  be 
more  than  one  vacancy  at  dny  one 
time,  the  county  superintendent  of 
public  schools  shall,  upon  notice 
of  such  vacancy  or  vacancies  being 
filed  with  him  in  writing,  im- 
mediately fill  the  same  by  appoint- 
ment, and  notify  said  person  or 
persons  in  writing  of  such  appoint- 
ment; and  the  person  or  persons 
appointed  under  the  provisions  of 
this  section  shall  comply  with  the 
requirements  of  section  9288,  and 
shall  serve  until  the  next  .annual 
school  meeting." 

The  case  of  State  v.  Larsen,  144  N.E.  264,  we 
think,  is  authority  for  our  ruling.  This  is  not  a paral- 
lel case,  out  is  applicable  to  the  instant  case  through 
the  process  of  analogous  reasoning.  In  that  case  the 
court  said: 


"At  the  general  election,  November 

1921,  ftilliam  Hutchinson  was  duly 
elected  a councilman  for  the  village 
of  Rocky  River,  Ohio,  for  the  term 
of  two  years , beginning  January  1, 

1922.  He  duly  qualified  and  entered 
upon  his  duties,  and  at  the  general 
election,  November,  1923,  he  was  re- 
elected to  said  office,  but  died  on 
November  28,  1923#  At  the  first  regular 
meeting  of  the  council  following 
Hutchinson* s death,  the  relator, 
Christensen,  was  duly  elected  by  the 
council  to  fill  his  unexpired  term. 

He  duly  qualified  and  entered  upon 
the  duties  and  exercised  the  functions 
thereof  until  the  council  of  the 
village,  on  January  2,  1924,  declared 
the  office  vacant  and  appointed  the 
defendant  Larsen  to  fill  the  vacancy, 
who  thereupon  qualified  and  entered 
upon  the  exercise  of  the  duties  of 
the  office. 

"Christensen  brings  this  action  in 
quo  warranto,  seeking  the  ouster  of 
Larsen  from  office,  and  prays 
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that  he  may  be  adjudged  entitled 
thereto* 

"The  writ  must  be  denied  for  two 
reasons t 

"1*  It  is  disclosed  that  the  council 
of  the  village  of  Rocky  River  con- 
sisted of  six  members  elected  at  large* 

At  the  election  of  the  new  council  in 
November,  1923,  there  were  thirteen 
candidates  for  the  six  places  on  the 
council,  some  of  whom  were  candidates 
for  re-election.  None  of  those  elected 
could  be  designated  as  the  successor 
of  a particular  former  member,  conse- 
quently had  Hutchinson  lived  he  could 
not  have  been  regarded  as  his  own 
successor  in  the  new  tern,  and, there- 
fore, Christensen,  by  reason  of  his 
selection  for  the  unexpired  term  of 
Hutchinson*  could  not  hold  over  and 
become  Hutchinson’s  successor  in  the 
new  term*  Under  such  circumstances 
the  new  term  was  not  an  appendage 
of  the  unexpired  term,  and  the  case 
of  State  ex  rel*  Hoyt  v.  Metcalfe, 

80  Ohio  St.  244,  88  N.  E.  738,  has 
no  application." 

The  ruling  in  the  Larsen  case,  supra,  as  we 
understand  it,  is  that  the  council  members  are  elected 
at  large  and  that  none  of  those  elected  could  be  desig- 
nated as  the  successor  of  a particular  former  member. 
Consequently,  had  the  deceased  member  lived  and  been 
re-elected  he  could  not  have  been  regarded  as  his  own 
successor  in  the  new  term,  and  a person  appointed  to 
fill  his  unexpired  term  could  not  hold  over  as  successor 
of  the  deceased  member  upon  the  new  term,  because  the 
deceased  member  had  no  particular  successor* 

In  the  Instant  case,  the  two  expiring  terms 
were  to  be  filled  by  board  members  elected  at  large. 

The  successful  candidate  was  elected  at  large  and  not 
to  succeed  any  particular  incumbent*  That  had  one  of 
the  incumbents  been  a candidate  and  elected  he  would  not 
be  successor  to  himself,  because  he  would  have  been 
elected  at  large  to  fill  a vacancy  created  by  the  ex- 
piration of  a term  of  office.  The  incumbents  in  this 
case,  under  these  peculiar  facts,  could  have  no  successors 
and  cannot  hold  over  until  such  a successor  is  elected 
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and  qualified  because  this  would  never  happen. 

Therefore,  from  the  foregoing,  it  is  our  opinion 
that,  due  to  the  peculiar  circumstances  in  this  case,  the 
general  rule  of  incumbents  holding  over  until  successors 
are  elected  and  qualified  does  not  apply.  Under  the  ex- 
ception to  the  general  rule  the  offices  of  the  incumbents 
expire  at  the  end  of  their  term,  and  said  incumbents  do 
not  hold  over.  The  candidate  receiving  twenty-nine  votes 
should  qualify  and  take  his  place  as  a member  of  the 
board  of  directors,  thus  filling  one  of  the  offices.  The 
remaining  members  of  the  board  whose  terms  have  not  yet 
expired  should,  together  with  the  newly  elected  and 
qualified  member  of  the  board,  select  and  appoint  a 
qualified  person  to  fill  the  other  vacant  directorship. 

The  vacancy  to  be  filled  as  provided  by  section  9290 
H . o . 1929 v 


Respectfully  submitted, 


James  L.  HornBostel 
assistant  Attorney  General 


APPBOYnl): 


J.'_Li ."  f-YLOR 

(Acting)  Attorney  General 
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CITIES  OF  THE  FOURTH  CLASS:  Board  of  Aldermen  may  pass  motions 

or  resolutions  when  a majority  of 
the  quorum  of  the  Board  concur. 


May  24,  1937. 


Mr.  Marvin  E.  Boisseau, 
City  Attorney, 

University  City,  Missouri. 


Hear  Mr.  Boisseau: 


We  wish  to  acknowledge  your  request  for  an 
opinion  wherein  you  state  as  follows: 

"A  question  has  arisen  with  reference 
to  a situation  in  University  City, 
concerning  which  I would  like  to  have 
your  opinion. 

"University  City  is  a City  of  the  Fourth 
Class  and  is  divided  into  three  1 ards. 

The  Board  of  Aldermen  consists  of  two 
members  from  each  Ward,  or  a total  of 
six  members. 

"At  the  recent  City  election,  one  member 
of  the  Board  of  Aldermen,  who  had  been 
elected  Alderman  for  a term  which  does 
not  expire  until  April  1938 > was  elected 
as  Mayor.  He  has  been  sworn  into  office, 
thus  leaving  five  members  of  the  Board 
and  necessitating  a special  election  to 
fill  out  his  unexpired  term  as  Alderman. 

"Under  the  Statutes  relating  to  Cities  of 
the  Fourth  Class,  the  affirmative  vote 
of  a majority  of  the  entire  Board  is  neces- 
sary for  the  passage  of  an  ordinance,  and 
it  is  my  understanding  that  this  Statute 
requires  the  votes  of  four  members  in  order 
to  make  an  ordinance  valid,  notwithstanding 
the  fact  that  there  are  now  only  five  members 
of  the  Board. 
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"The  question  concerning  which  I 
would  like  to  have  your  opinion  is  this: 

Is  it  necessary  to  have  the  affirmative 
votes  of  four  members  of  the  Board  to 
pass  an  ordinary  motion  or  resolution, 
such,  for  instance,  as  a resolution 
calling  a special  election  and  designating 
the  polling  places  and  the  Judges  and 
clerks  therefor,  or  a resolution  requir- 
ing the  City  Hall  to  be  closed  on  the  day 
of  the  special  election  and  not  requiring 
the  City  employees  to  perform  their  regular 
duties  on  such  day? 

"I  may  add  that  the  Board  has  no  rule  of 
procedure  stating  what  shall  constitute 
a quorum  or  what  vote  shall  be  necessary 
for  the  passage  of  motions  or  resolutions, 
or  bearing  in  any  other  manner  upon  the 
questions  above  presented." 

19  R.  C.  L.,  Sec.  194,  p.  895,  distinguishes  between 
an  ordinance  and  a motion  or  resolution,  as  follows: 

"A  municipal  ordinance  or  by-law  is  a 
regulation  of  a general,  permanent  nature 
enacted  by  the  governing  council  of  a 
municipal  corporation.  There  are  cer- 
tain formalities  usually  required  in 
the  case  of  an  ordinance  or  by-lav:  to 
guard  against  too  hasty  and  ill  considered 
action,  such  as  a number  of  successive 
readings  on  different  days;  if  there  are 
two  chambers,  submission  to  them  on 
different  days;  and,  in  any  event,  the 
approval  of  the  mayor.  A resolution,  or 
order  as  it  is  sometimes  called,  is  an 
informal  enactment  of  a temporary  nature. 
providing  for  the  disposition  of  a 
particular  piece  of  the  administrative 
business  of  a municipal  corporation.  It 
is  not  a law  and  there  is  in  substance  no 
difference  between  a resolution  and  a 
motion.  A motion,  resolution,  or  order 
may  be  enacted  in  both  chambers  in  a few 
minutes  and  usually  does  not  require  the 
approval  of  the  mayor." 
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The  distinguishing  characteristic  is  that  an  ordinance 
is  of  a permanent  nature,  while  a resolution  or  motion  is  of 
a temporary  nature. 

Section  7016,  R.  S.  Mo.  1929,  provides  the  manner 
in  which  an  ordinance  is  to  be  passed,  in  part,  as  follows: 

"No  ordinance  shall  be  passed  except 
by  bill,  and  no  bill  shall  become  an 
ordinance  unless  on  its  final  passage 
a majority  of  the  members  elected 
to  the  board  of  aldermen  shall  vote 
for  it  * * 

With  reference  to  the  manner  in  which  a resolution 
or  motion  may  be  passed,  the  statutes  are  silent,  and  we  must 
therefore  look  to  the  common  law  rules  as  to  quorums  and 
majorities . 

In  Dillon  on  Municipal  Corporations,  (5th  Ed.)  Vol.  2, 
Sec.  521,  p 845,  we  find  the  following  statement: 

"The  common  lav;  rules  as  to  quorums 
and  majorities,  established  with 
reference  to  corporate  bodies  consist- 
ing of  a definite  number  of  corporators, 
have  also,  in  general,  been  applied  to 
the  common  council,  or  select  governing 
body  of  our  municipal  corporations,  where 
the  matter  is  not  specially  regulated 
by  the  charter  or  statute.  The  quorum 
of  a body  has  been  defined  to  be  that 
number  of  the  body  which,  when  assembled 
in  their  proper  place,  will  enable  them 
to  transact  their  proper  business,  or  in 
other  words  that  number  that  makes  the 
lawful  body,  and  gives  them  the  power 
to  pass  a law  or  ordinance.  If  there  be 
no  statutory  restriction,  a majority  of 
a municipal  council  or  board  is  a quorum, 
and  a majority  of  a quorum  may  act. 

Thus,  to  use  Mr.  Dane’s  illustration, 
if  the  body  consists  of  twelve  common 
councilmen,  seven  is  the  least  number 
that  can  constitute  a valid  meeting, 
though  four  of  the  seven  (the  seven  being 
duly  assembled  and  present)  may  act.” 
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And  Section  524,  page  850,  illustrates  as  follows: 

"So,  if  a board  of  village  trustees 
consists  of  five  members,  and  all, 
or  four,  are  present,  two  can  do  no 
valid  act,  even  though  the  others 
are  disqualified  by  interest  from  vot- 
ing, and  therefore  omit  or  decline  to 
vote;  their  assenting  to  the  measure 
voted  for  by  the  two  will  not  make  it 
valid.  If  three  only  were  present,  they 
would  constitute  a quorum;  then  the  votes 
of  two,  being  a majority  of  the  quorum, 
would  be  valid;  certainly  so  where  the 
three  are  all  competent  to  act." 

In  the  case  of  City  of  Batesville  v.  Ball,  100  Ark. 

296,  140  S.  W.  712,  citing  Dillon  on  Municipal  Corporations, 
we  find  this  statement: 


"In  this  case  the  form  in  which  the 
council  expressed  its  decision  was 
called  an  ordinance,  but  it  was  In 
fact  only  a resolution,  in  the  passage 
of  which  it  was  required  only  that  a 
majority  of  the  quorum  of  the  council 
should  concur.  1 Dillon  on  Municipal 
Corporations,  Secs.  282-283." 


From  the  foregoing,  we  are  of  the  opinion  that,  there 
being  no  statute  governing  same,  in  order  to  pass  a motion  or 
resolution  it  is  only  necessary  that  a majority  of  the  quorum 
present  should  concur.  The  Board  of  Aldermen  consisting  of 
six  members,  five  being  present,  three  members  would  constitute 
a majority  of  the  quorum. 


Respectfully  submitted. 


WM.  ORR  SAWYERS 

Assistant  Attorney  General. 

APPROVED : 


T.”E7_TAYL0!^ 

(Acting)  Attorney  General. 
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1.  County  Court  cannot  use  funds  of  the 
county  to  build  bridges  in  special  road 

_ districts . 

2.  No  funds  budgeted  under  class  3 can  be 
used  for  the  repair,  upkeep  or  building 
of  bridges  in  special  road  districts. 


June  28,  1937 


Honorable  Chas.  D.  Braidom 
Prosecuting  Attorney 
Daviess  County 
Gallatin,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  letter  of 
some  time  ago  relative  to  the  repair  and  upkeep  of  bridges. 
Your  letter  is  as  follows: 

"The  County  Court  of  this  Coui ty 
has  directed  me  to  write  you  for 
an  opinion  on  the  following  ques- 
tions: 

"1.  What,  if  any,  bridges  within 
a special  road  district  are  supposed 
to  be  constructed  or  maintained  by 
the  County  Court? 

n2.  Under  the  Budget  Law  (see  Section 
2,  Class  3,  laws  1933  page  341)  can 
the  County  Court  include  in  its  budget 
funds  for  the  upkeep,  repairs  or  re- 
placements of  bridges  of  any  kind, 
character  or  value  within  a special 
road  district? 

”In  this  connection  I call  your 
attention  to  the  fact  that  this  County 
is  a county  under  Township  organisa- 
tion and  has  several  special  road 
uistricts  within  the  County.  It 
has  been  generally  understood  that  the 
special  road  districts  are  required 
to  maintain  and  replace  all  bridges 
and  culverts  within  the  district  ex- 
cept such  bridges  as  are  commonly 
called  County  Bridges,  such  as  bridges 
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across  a river  etc.  These  so-called 
bridges  have  been  maintained  and  re- 
paired by  the  County  Court  out  of  the 
general  revenue  funds. 

"Section  7808  R.  S.  1929,  provides  that 
no  -road  district  shall  be  compelled  to 
build  a bridge  which  costs  $50.00  or 
more;  also  providing  that  the  County 
Court  shall  determine  what  bridges  - 
shall  be  built  and  maintained  by  the 
County  and  what  by  Road  districts. 

Prom  this  section  it  would  appear  that 
the  county  might  be  required  to  build 
and  maintain  any  bridge  costing  §50.00 
or  more  (although  I understand  they 
all  cost  more  than  that),  even  culverts, 
although  the  special  road  district 
laws  would  seem  to  require  the  dis- 
tricts to  build  the  bridges  within 
lha  boundaries. 

"The  said  Budget  law  on  its  face 
apparently  prohibits  the  County  from 
setting  aside  anything  for  the  up- 
keep, repair  or  replacement  of  bridges 
in  any  special  road  district,  regard- 
less of  the  cost  thereof.  It  would 
seem  to  me  that  this  clause  in  the 
Budget  law  would  probably  be  construed 
to  prohibit  the  County  Court  from 
setting  aside  money  for  bridges  which 
it  is  the  duty  of  the  special  road 
district  to  repair  or  replace  and 
not  intended  to  prohibit  the  County 
from  setting  aside  funds  to  repair 
or  build  so-called  County  bridges. 

But  again  arises  the  question  as  to 
just  what  bridges  the  special  road 
district  is  required  to  maintain  or 
replace  and  what  bridges  come  under 
the  County  Court’s  Jurisdiction. 

"With  the  County  bridges  being  paid 
out  of  the  general  County  revenue 


Honorable  Chas.  B.  Brandom 


3 


June  28,1937 


the  special  road  districts  (resi- 
dents thereof)  pay  their  proportionate 
part  of  the  general  fund  and  it  would 
seem  that  the  district  is  entitled 
to  have  County  money  expended  on 
bridges  within  their  district  the 
same  as  any  other  portion  of  the 
County, 

"Your  usual  prompt  opinion  in  this 
matter  will  be  greatly  appreciated," 


I 


".hat,  if  any,  bridges  within  a 
special  road  district  are  supposed 
to  be  constructed  or  maintained  by 
the  County  Court?" 


You  stated  in  your  letter  that  Daviess  County 
is  organized  under  township  organization,  hence  it  will 
be  necessary  to  treat  your  question  purely  from  that 
standpoint.  The  sections  relating  to  road  districts 
in  township  organizations  are  8176  to  8199,  inclusive. 
The  confusing  section  relating  to  your  section  is,  as 
mentioned  in  your  letter,  7898,  and  we  might  add  the 
additional  section  of  7900,  said  sections  being, 
respectively,  as  follows  I 

"iiach  county  court  shall  deter- 
mine what  bridges  shall  be  built 
and  maintained  at  the  expense 
of  the  county  and  what  by  the 
road  districts i Provided,  that 
no  road  district  shall  be  com- 
pelled to  build  a bridge  which 
costa  fifty  dollars  or  more." 


"The  county  court  may  order  any 
bridge  built  by  the  county  to  be 


Honorable  Chas.  D.  Brandom 


4 


June  28,  1937 


attached  to  a road  district,  for 
the  purpose  of  being  kept  in  re- 
pair by  such  road  district;  but 
when  the  repairs  necessary  at  one 
time  shall  exceed  in  value  fifty 
dollars,  the  same  shall  not  be 
required  to  be  done  by  such  road 
district." 


In  your  letter  you  refer  to  Section  7898,  the 
section  referring  to  bridges  which  shall  be  built  and 
maintained  at  the  expense  of  the  county;  closely  re- 
lated to  the  same  subject  matter  is  Section  7900,  re- 
lating to  attaching  bridges  to  districts.  The  sections 
are  under  Article  IV,  Chapter  42,  relating  to  Bridges. 

From  a complete  consideration  of  the  statutes,  beginning 
with  7898  to  7914,  Inclusive,  it  would  appear  that  the 
bridges  mentioned  in  Article  IV  refer  only  to  common 
road  districts.  There  is  apparently  no  provision  which 
in  anywise  would  be  referable  to  bridges  in  special  road 
districts.  Therefore,  in  considering  your  question,  we 
are  of  the  opinion  that  these  sections  have  no  bearing 
on  the  question.  The  statutes  deal  with  special  road 
districts  in  counties  of  less  than  50,000  Inhabitants 
under  Article  IX,  and  special  road  district-benefit 
assessment  in  counties  under  township  organization  in 
Article  X,  of  Chapter  42.  Article  XVI  of  Chapter  42 
refers  to  special  road  district-benefit  assessment  in 
counties  under  township  organization,  which  applies  to 
your  county.  In  an  effort  to  arrive  at  an  ultimate  con- 
clusion to  your  specific  question,  we  shall  review, briefly 
the  sections  in  the  three  articles  herein  mentioned,  deal- 
ing with  bridges,  articles  IX  and  X being  reviewed  merely 
for  the  purpose  of  differentiating  and  fortifying  the 
conclusion. 

Under  Section  8039,  Revised  Statutes  Missouri  1929 
relating  to  special  road  districts  in  certain  counties  not 
under  township  organization,  the  county  court  is  given  the 
right  to  build  bridges  and  assist  in  building,  bridges  in 
its  discretion. 

Under  Section  8066  the  building  of  bridges  Is 
done  by  authority  of  the  commissioners.  This  section 
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is  under  Article  X,  relating  to  special  road  districts 
and  benefit  assessments  in  townships  not  under  town- 
ship organization.  Also,  Section  0065  contains  the 
following  sentence* 

"Said  commissioners  shall  have 
sole,  exclusive  and  entire  con- 
trol and  Jurisdiction  over  all 
public  hie-hways,  bridges  and 
culverts  within  the  district, 
to  construct,  improve  and  re- 
pair such  highways,  bridges 
and  culverts  *■  * * * ■»." 


Referring  to  Article  XVI,  relating  to  special 
road  districts  under  township  organization,  the  only 
pertinent  section  we  can  discover  relating  to  bridges 
is  Section  8180.  The  pertinent  part  being  as  follows: 

"Said  cominis s loners  shall  have  sole, 
exclusive  and  entire  control  and 
jurisdiction  over  all  public  high- 
ways, bridges  and  culverts,  within 
the  district  to  construct,  improve 
and  repair  such  highways,  oridges 
and  culverts,  and  shall  have  all 
the  power,  rights  and  authority 
conferred  by  law  upon  road  overseers, 
and  shall  at  all  times  keep  such 
roads,  bridges  and  culverts  in  as 
good  condition  as  the  means  at  their 
command  will  permit,  and  for  such 
purposes  may  employ  hands  and  teams 
at  such  compensation  as  they  shall 
agree  upon;  rent,  lease  or  buy  teams, 
implements,  tools  and  machinery;  all 
kinds  of  motor  power,  and  all  things 
needed  to  carry  on  such  work;  Provided, 
that  said  commissioners  may  have  such 
road  work,  or  bridge  or  cmlvert  work, 
or  any  part  thereof,  done  by  contract. 
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under  such  regulations  as  said 
commissioners  may  prescribe.” 


CONCLUSION 


In  view  of  the  fact  that  the  statutes  contemplate 
repairing  and  constructing  bridges  shall  be  done  by  th  e 
special  road  district  and  that  by  the  terms  of  Section 
8182  the  Board  of  Commissioners  is  empowered  to  levy 
taxes  on  property  in  the  district  for  maintenance  of  bridge 
and  culverts,  and  the  said  board  is  further  empowered  un- 
der Section  8183  to  issue  bonds  under  certain  circum- 
stances for  the  purpose  of  constructing,  repairing,  and 
maintaining  bridges  and  culverts  within  the  district,  we 
are  of  the  opinion  that  the  County  Court  is  not  empowered 
to  construct  or  maintain  any  bridges  in  special  road 
districts  under  township  organization. 

By  the  terms  of  the  sections  herein  mentioned, 
and  by  complete  consideration  of  all  the  statutes  govern- 
ing special  road  districts  in  township  organization, 
under  Article  XVI  It  would  appear  that  the  district 
itself  has  complete  control  over  the  repairing,  con- 
tracting and  maintaining  of  bridges  within  its  district. 


II 


“Under  the  budget  Law  (see  Sec- 
tion 2,  Class  3,  Laws  1933  page 
341 ) can  the  County  Court  in- 
clude in  Its  budget  funds  for  the 
upkeep,  repairs  or  replacement 
of  bridges  of  any  kind,  character 
or  value  within  a special  road 
district?" 
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Lue  to  the  conclusion  reached  under  your  first 
question,  it  would  naturally  follow  that  the  County  Court 
could  not  include  in  its  budget  any  funds  for  the  re- 
pair, upkeep,  maintenance  or  replacement  of  bridges  in 
a special  road  dlstriot.  In  fact,  irrespective  of 
our  holding  on  your  first  question,  the  budget  aot  con- 
tains a positive  prohibition,  same  being  under  boot ion  2, 
Class  3,  page  341,  Laws  of  1933. 

"The  oounty  oourt  shall  next  set 
aside  and  apportion  the  tjnount 
required,  if  any,  for  the  upkeep, 
repair  or  replacement  of  bridges 
on  other  than  state  highways  (and  no 
not  in  any  special  road  district) 
which  shall  constitute  the  third 
obligation  of  the  oounty." 


V/e  interpret  the  portion  quoted  above  in  paren- 
thesis, "end  not  in  any  special  road  district"  to  refer 
to  any  or  all  bridges  in  a special  road  distriot, 


Respectfully  submitted. 


OLLIVER  1.  . NOLKN 
Assistant  Attorney  General 


APPRO VLB: 


J . l . B'.YUGH 

(Acting)  Attorney  General 
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Township  Trustee  entitled  to  2 % on 
first  one  thousand  dollars  and  Vfo 
on  remainder. 
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Honorable  Charles  D.  Brandom 
Prosecuting  Attorney 
Daviess  County 
Gallatin,  Missouri 


Dear  Sir: 


FILED 

// 


This  is  to  acknowledge  receipt  of  your  letter 
of  August  9th,  in  which  you  request  the  opinion  of  this 
Department  on  the  question  therein  submitted.  Your  letter 
is  as  follows: 


"With  reference  to  Section  12,310  as 
amended  by  the  laws  of  1931 , page  377, 
this  provides  that  the  township  trustee 
as  ex-officio  treasurer  shall  receive 
a compensation  of  2 % for  receiving  and 
disbursing  all  money  coming  into  his 
hands  as  such  up  to  $1000.00  and  1$ 
of  all  sums  over  $1000.00.  The  question 
is,  does  this  2$  on  the  first  $1000.00 
mean  with  reference  to  each  fund  held 
by  him  or  on  all  funds  regardless  of 
the  source?  In  other  words,  as  trustee 
he  has  In  his  hands  school  money  belong 
ing  to  several  districts  within  the 
township,  also  township  money  and  road 
and  bridge  money.  Does  the  2 % commis- 
sion apply  on  the  first  $1000.00  in 
each  fund  of  each  school  district  or 
only  upon  the  aggregate?  I thought  it 
possible  that  your  office  had  passed  on 
this  question,  and  if  so  I would  appre- 
ciate a copy  of  your  opinion.  It  seems 
that  almost  every  township  trustee  in 
the  county  is  inquiring,  so  I will 
appreciate  hearing  from  you." 
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The  duties  of  the  township  trustee  and  ex-officio 
treasurer  of  townships  in  counties  under  township  organization 
are  set  forth  in  Section  12290,  R.S.Mo.  1929*  Article  7, 
Chapter  86,  Revised  Statutes  of  Missouri,  and  is  as  follows: 


"He  shall  keep  a correct  account 
of  all  moneys  coming  into  his  hands 
by  virtue  of  his  office,  from  what 
source  received,  and  what  amount, 
of  the  amount  paid  out,  to  whom  paid, 
and  on  what  account,  in  a book  to  be 
kept  by  him  and  provided  for  the 
purpose  by  the  township;  said  book 
to  be  kept  in  such  a manner  as  to 
show  the  amount  of  money  in  his  hands 
belonging  to  each  school  district  or 
fractional  part  in  the  township  and 
the  amount  of  road  money  belonging 
to  the  township.  He  shall  make 
settlement  annually  between  the 
twentieth  day  of  March  and  the  fifteen- 
th day  of  April  with  the  county  clerk 
of  all  moneys  received  by  him  on 
account  of  schools,  showing  how  the 
same  have  been  disbursed,  and  he  shall 
settle  with  the  county  treasurer  with- 
in twenty  days  after  the  apportionment 
of  the  school  funds  to  the  school 
district,  and  receive  all  money  in  the 
hands  of  the  county  treasurer  belong- 
ing to  his  township,  and  receipt  for 
the  same,  and  shall  pay  all  warrants 
drawn  on  him  by  the  board  of  school 
directors  in  his  township  out  of  the 
funds  belonging  to  the  district  making 
the  order,  and  he  shall  not  pay  any 
money  out  belonging  to  any  other  fund 
than  that  mentioned  in  the  warrants, 
and  he  shall  file  with  the  township 
clerk  on  or  before  the  day  of  the 
regular  meeting  of  the  township  board 
in  April  a detailed  statement  of  all 
money  by  him  received  and  paid  out, 
to  whom  and  out  of  what  fund,  and  the 
amount  of  hand,  and  at  the  expiration 
of  his  term  of  office  he  shall  turn 
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over  to  his  successor  all  moneys, 
books  and  papers  belonging  to  the 
office,  and  take  duplicate  receipts 
for  the  same,  one  to  be  filed  with 
the  township  clerk,  the  other  to  be 
retained  by  himself. " 

The  compensation  received  by  the  township  trustee 
as  ex-officio  treasurer  is  set  forth  in  the  last  proviso  of 
Section  12310,  R.S.Mo.  1929*  as  amended  by  Laws  of  1931 
at  page  377,  and  is  as  follows: 

"*  * * And  provided  further,  that 
the  township  trustee  as  ex  officio 
treasurer  shall  receive  a compen- 
sation of  two  per  cent,  for  receiving 
and  disbursing  all  moneys  coming 
into  his  hands  as  such  treasurer  when 
the  same  shall  not  exceed  the  sum  of 
one  thousand  dollars  and  one  per  cent, 
of  all  sums  over  said  amount." 

It  will  be  noted  that  the  township  trustee  as  ex- 
officio  treasurer  has  the  responsibility  and  care  of  town- 
ship funds  and  Section  12310,  supra,  provides  that  he  "shall 
receive  a compensation  of  two  per  cent,  for  receiving  and 
disbursing  all  moneys  coming  into  his  hands  as  such  treasurer 
when  the  same  shall  not  exceed  the  sum  of  one  thousand  dollars 
and  one  per  cent,  of  all  sums  over  said  amount."  We  take  it 
that  this  section  means  that  he  shall  receive  as  his  compen- 
sation for  receiving  and  disbursing  all  moneys,  two  per  cent, 
on  the  first  one  thousand  dollars  and  one  per  cent,  on  all 
sums  over  said  one  thousand  dollars.  The  trustee,  being 
custodian  of  all  of  the  township  funds,  his  compensation  re- 
ceived for  receiving  and  disbursing  should  be  based  and  figured 
on  the  aggregate  amount  of  moneys  so  handled  by  him  and  it  can- 
not be  broken  up  into  separate  funds,  such  as  school  funds, 
township  funds,  and  any  other  funds  which  may  come  into  his 
hands,  for  the  purpose  of  figuring  the  amount  of  compensation 
he  should  receive  for  handling  same. 

It  is,  therefore,  our  opinion  that  the  two  per  cent, 
commission  which  he  shall  receive  is  based  on  the  first  one 
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thousand  dollars  received  and  disbursed  by  him  and  the 
one  per  cent,  on  the  remaining  portion  received  and  dis- 
bursed, and  that  the  whole  of  the  funds  in  his  hands,  made 
up  of  the  various  apportionments,  is  to  be  considered  as 
one  sum  for  the  purpose  of  figuring  the  township  trustee's 
compensation . 

We  are  enclosing  a copy  of  an  opinion  rendered 
by  this  Department  January  5*  1934,  which  might  be  of  interest 
to  you  in  connection  with  the  same  question. 


Very  truly  yours. 


COVELL  R.  HEWITT 
Assistant  Attorney -General 


APPROVED: 


J.  EV  TAYLOR 

(Acting)  Attorney-General 
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CONTaGIOUB  ; Liability  of  City  of  the  Fourth  Class. 
DISEASES  : Section  9025,  1953  Session  Acts,  does 
not  shift  such  liability  to  the  county 
in  which  such  city  may  be  located. 


September  15,  1937. 

- / 

I C 

llr.  Charles  D.  Brandom, 

Prosecuting  Attorney 
Daviess  County, 

Gallatin,  Missouri. 

Dear  Lr.  Brandom: 

\<e  acknowledge  receipt  of  your  letter  of 
June  14,  1937,  wherein  you  request  an  opinion  of  this 
office,  which  is  as  follows: 

"Have  you  in  your  office  an  Opinion  as 
to  the  liability  of  the  County  or  City 
for  the  expenses  in  connection  with  con- 
tagious diseases,  that  is  for  quarantin- 
ing and  fumigating.  Is  this  an  obliga- 
tion of  the  County  or  of  the  City? 

"In  this  particular  case  our  City  is  a 
City  of  the  4th  class  v.'hioh  ^*mld  have 
the  right  under  section  7023  A.  o.  lo. 

1929,  to  pass  Ordinances  regulating  the 
handling  of  contagious  diseases,  quaran- 
tine laws,  eto.  The  City  had  an  old 
Ordinance  in  1900  creating  a Board  of 
Health,  but  for  many  years  has  not  operat- 
ed under  the  ordinance  and  has  not  appoint- 
ed a 3oard  of  Health.  The  City  has  merely 
appointed  a Physician  to  look  after  the  City 
Employees  or  prisoners  in  case  of  accident 
or  sickness. 

"Under  the  circumstances  here,  would  the 
County  be  liable  for  expenses  in  connec- 
tion with  cases  of  smallpox  or  other  con- 
tagious diseases  within  the  City  limits? 

Yours  truly, 

Cli>  — . iJ  . Hit-  -AIJ-'Ga*  . 

P.i>.  section  9025  as  aneuaeu  by  the  Laws 
of  1933,  pa.  e 271,  would  seem  to  throw<4 
the  costs  on  the  County.  But  this  might 
not  apply  within  the  City  limits." 
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j\a  we  understand  your  Inquiry,  you  desire  to 
know  whether  or  not  -action  9025,  1929  statutes  as  amend- 
ed by  section  9025,  1933  Session  Acts,  would  make  the 
county  lieble  for  the  expenses  in  connection  with  conta- 
gious diseases  in  a city  of  the  fourth  class. 

There  Is  b\it  one  difference  in  section  9025, 

1929  statutes  and  9025,  uesaion  vets  of  1933  at  page  271, 
relating  to  the  appointment  of  Deputy  State  Health  Commis- 
sioners and  that  Is,  that  under  the  1929  Statutes  their 
appointment  was,  by  the  county  courts,  compulsory,  whereas, 
under  the  1933  Act,  suoh  appointments  by  the  court  were 
made  optional.  Said  statute  is  as  follows: 

"At  the  first  regular  February  term  of 
the  county  court  in  each  county  of  the 
State  after  this  article  becomes  effec- 
tive and  at  the  regular  February  term 
of  said  county  court  every  year  there- 
after, said  court  may  appoint  a reput- 
able physician,  as  a Deputy  otate  Com- 
missioner of  Health  for  a term  of  one 
year.  In  case  of  a vacancy  in  the  of- 
fice of  the  Deputy  State  Commissioner 
of  Health  of  the  county,  the  county 
court  may  at  its  next  regular  term  of 
court  appoint  a reputable  physician 
for  the  unexpired  term.  But  the  power 
of  deciding  whether  or  not  suoh  a deputy 
state  health  commissioner  will  be  appoint- 
ed shall  be  vested  in  the  county  court. 

If  a oounty  court  of  any  county  decides 
to  appoint  a deputy  health  commissioner, 
as  empowered  in  this  act,  it  shall  agree 
with  said  commissioner  ss  to  the  compen- 
sation and  expenses  to  be  paid  for  suoh 
servioeu  which  amount  shall  be  paid  out 
of  the  county  treasury  of  the  oounty." 

The  only  question  involved  in  the  above  statute 
is  the  optional  right  of  the.  county  courts  to  appoint  De- 
puty 5tate  Commissioners  of  Health  for  the  different 
counties . 


The  rights  of  Boards  of  Alderman  to  make  regu- 
lations and  pass  ordinances  for  the  prevention  of  the  in- 
troduction of  contagious  diseases  in  a city  of  the  fourth 
class  and  for  the  abatement  of  the  same  in  said  city  is 
determined  by  section  7023,  1929  statutes  which  is,  in 
part,  as  follows: 
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"The  Board  of  Aldermen  ma*  make  regula- 
tions and  pass  ordinances  for  the  preven- 
tion of  the  introduction  of  contagious 
diseases  in  city,  and  for  the  abatement 
of  the  same , and  may  make  quarantine  laws 
ana  enforce  the  same  within  five  miles  of 
the  oi ty . " 

In  the  case  of  Barton  v.  City  of  Odessa,  109  Mo. 

App.  1.  c.  83,  the  court  recognized  the  power  arid  liability 
of  a city  of  the  fourth  class  under  Section  5961,  IsiiO 
Statutes  which  is  similar  to  said  Section  7023,  1929  statutes . 

Chapter  52,  1929  statutes,  relisting  to  public 
health  and  the  powers  and  duties  of  the  state  Board  of  Health 
to  safe  guard  the  health  of  the  people  in  the  states,  Counties, 
Cities,  Villiages  and  Towns  provides  that  the  means  to  carry 
out  such  provisions  may  be  appropriated  in  the  manner  set  out 
in  oeotion  9038  of  said  Chapter  52,  which  is  as  follows: 

"The  county  court  or  oity  council  in  any 
such  city  shall  have  power  to  appropriate 
money  out  of  the  current  revenues  of  the 
county  or  city,  as  the  case  may  be,  for 
the  purpose  of  carrying  out  the  provi- 
sions of  this  article." 


C0::CIUBI0N. 

It  is,  therefore,  the  opinion  of  this  department 
that  a city  of  the  fourth  class  would  be  liable  for  the  ex- 
penses in  connection  with  contagious  diseases  within  the  city, 
and  that  section  9025,  193o  oession  Aots , does  not  shift  such 
liability  from  such  city  to  the  county  in  which  it  is  located. 

Yours  very  truly. 


V.  MciiLIHO 

Assistant  Attorney  General. 


aPPRO  VL1> : 


TTmEIi 

(Acting)  Attorney-General. 
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ASSESSORS:  Compensation  for  taking  list  and  entering  in  assess- 
ment book  of  stock  in  banks 


bit  (.,1931 


Hon.  Charles  l>.  Brandon 
Prosecuting  attorney,  javiess  County 
Gallatin,  Missouri 

pear  uir: 


This  will  acknowledge  receipt  of  your  letter  of  recent 


date  in  which  you  request  an  opinion  as  follows: 


"A  controversy  has  arisen  in  this  county 
with  reference  to  the  charges  which  an  assessor 
is  entitled  to  make  in  connection  with  the 
assessment  on  parties  holding  bank  stock.  The 
statute  seers  to  require  a list  of  all  stock- 
holders, to  be  mrepfcred  by  the  assessor.  oOF.e 
of  these  stockholders,  of  course,  are  assessed 
on  other  property  and  this  bank  stock  is  in- 
cluded with  the  other  property,  but  sorie  of 
tne  stockholders  occasionally  are  not  assessed 
in  this  county  on  other  property. 

Is  there  only  one  charge  for  the  whole  list  of 
stockholders  - or  can  the  assessor  clinrge  for 
each  name  on  the  list,  except  those  also  assessed 
on  other  property? 

’•ill  you  please  advise  just  whet  charges  the 
assessors  are  entitled  to  make  under  the 
circumstances ." 

Peotion  9705,  R.3.  lissouri,  19B9,  v,as  repealed  by 
the  legislature  in  1951  and  a new  section  enacted.  The  new 
section.  Laws  of  1951,  page  357  is,  in  part,  as  follows: 


2 


"The  property  of  manufacturing  companies 
and  other  corporations  named  In  Article  7, 

Chapter  32,  insurance  companies  organized 
under  the  laws  of  this  state  and  all  other 
corporations,  the  taxation  of  which  is  not 
otherwise  provided  by  law,  shall  be  assessed 
and  taxed  as  such  companies  or  corporations 
in  their  corporate  names.  Persons  ov.nlng 
shares  of  stock  in  banks,  or  in  joint  stock 
institutions  or  associations  uoing  a banking 
business,  shall  not  be  required  to  deliver 
to  the  assessor  a list  thereof,  but  the  pres- 
ident or  other  chief  officer  of  such  corp- 
oration, institution  or  association  shall, 
under  oath,  deliver  to  the  assessor  a list 
of  all  shares  of  stock  held  therein,  ana  the 
face  value  thereof,  the  value  of  all  real 
ebtate,  if  any,  represented  by  such  shares 
of  stock,  ******  an(i  such  shares  * * 

* * so  listed  to  the  assessor  shall  be  val- 
ued and  assessed  as  other  property  at  their 
true  vulue  in  money,  less  the  value  of  reul 
estate,  if  any,  represented  by  such  shares 
of  stock,  * * 

This  section  requires  that  banking  corporations  pre- 
pare the  tax  list  containing  the  stock  in  said  bunk,  and  not  the 

owners  of  said  stock. 

Lection  9766,  R.S.  Missouri,  1929,  is  in  part  as 

f ollov/s : 

"The  taxes  assessed  on  shares  of  stock 
embraced  in  such  list  shall  be  paid  by 
the  corporations,  respectively,  and  they 
may  recover  from  the  owners  of  such  shares 
the  amount  so  paid  by  them,  or  deduct  the 
same  from  the  dividends  accruing  on  suoh 
shares;  * * * 

In  utute  ex  rel  v.  People* s Bank  of  Deuoto,  263  o.VJ. 

205,  206, 


the  court  said: 


3 


"The  manifest  purpose  of  section  12775, 
supra,  (now  section  97b5)  is  to  afford, 
the  assessor  authentic  information  as  to 
the  owners  of  the  shares  of  stock  in  u 
corporation  that  such  share  may  be  properly 
assessed  against  them.  ^t.  Louis  Bldg.  & 

->aving  ass'n  v.  Lightner,  42  Mo.  l.c.  426." 

Thus  it  appears  that  though  the  banking  corporation  is  required 

to  make  the  tax  list  and  pay  the  taxes,  the  shares  of  stock  are 

assessed  against  the  owners  of  said  stock,  otate  ex  rel  v.  Gehner, 

5 6 .V. . (2nd)  40,  319  Mo.  1048. 

Leotion  9806,  R.O.  Missouri,  1929,  as  amended  in 

Laws  of  1931,  page  359,  is  in  part,  as  follows: 

"The  compensation  of  each  assessor  shall 
be  thirty-five  cents  per  list  in  counties 
having  a population  not  exceeding  forty 
thousand,  * * * *,  end  shall  be  allowed 
a fee  of  three  cents  per  entry  for  raking 
real  estate  and  personal  assessment  books, 
all  the  real  estate  and  personal  property 
assessed  to  one  person  to  be  counted  as 
one  name,  * * * * 

The  bank  stock  assessed  against  the  owner  would, 
of  course,  be  personal  property,  and  would  be  entered  unaer  the 
name  of  the  owner  in  the  personal  assessment  book. 

In  otate  v.  Oomer,  101  £>.h.  (2nd)  57,  the  court  had 
before  it  a question  which  required  a comprehensive  review  of  the 
law,  as  it  oonoerns  the  compensation  of  assessors.  In  this  case, 
the  court  drew  nine  conclusions . The  seventh  conclusion  of  the 
court,  applicable  here,  is  set  out  at  l.c.  66  and  is  as  follows: 
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"Seventh.  That  as  for  cornpensa tion  for 
taking  the  lists  required  to  he  delivered 
to  him  by  owners  of  personal  property  (in 
counties  of  not  more  than  40,000  population) 
an  assesor  should  be  jjaid  thirty-five  cents 
for  each  list  taken  and  should  also  be  paid 
a fee  of  three  cents  per  entry  for  each 
entry  of  a property  owner’s  name  and  the 
personal  property  assessed  to  him,  in  the 
alphabetical  list  in  the  part  of  his  book 
concerning  personal  property.” 

Under  the  provisions  of  Section  9765,  K.o.  Missouri,  1929,  in 
its  present  form,  the  owner  of  the  bank  stock  does  not  prepare 
the  tax  list,  but  by  statute  the  banking  corporation  is  required 
to  prepare  this  list.  Nevertheless,  it  is  a tax  list  taken  by 
the  assessor,  and  for  which,  in  counties  having  a population  of 
less  than  40,000,  which  includes  baviess  County,  he  is  entitled 
to  one  fee  of  thirty -five  cents. 

The  decision  in  the  Comer  case,  supra,  and  the  provisions 
of  aeotion  9806,  R.b.  Missouri,  1929,  as  amended,  are  clear,  we 
think,  in  providing  that  for  entering  the  personal  property  of  each 
owner  under  his  name  in  the  personal  assessment  book,  the  assessor 
is  entitled  to  a fee  of  three  cents  for  each  entry,  all  personal 
property  and  real  property  listed  under  one  owner  to  be  counted  as 
one  entry. 

If  the  owner  of  said  bank  stock  has  already  been  entered 
in  the  personal  assessment  book  and  his  personal  property  listed 
under  his  name  the  assessor  is  not  entitled  to  a fee  of  three  cents 
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for  entering  the  bank  stock  owned  by  him,  or  any  other  separate 
item  of  personal  property,  because  it  is  expressly  provided 
that  the  three  cent  fee  is  for  entering  his  name , in  the  alpha- 
betical list  of  the  assessor’s  book,  and  all  his  personal  property 
listed  thereunder. 

Therefore,  it  is  the  opinion  of  this  department  that 
the  assessor  of  a county  having  a population  of  less  than 
40,000  is  entitled  to  one  fee  of  thirty-five  cents  for  taking, 
from  the  president  or  chief  officer,  the  list  of  all  stock  and 
owners  thereof  in  a banking  corporation.  That  the  assessor  is  not 
entitled  to  a fee  of  thirty-five  cents  for  each  name  contained  in 
said  list  taken  from  the  corporation,  but  only  the  one  fee  for  the 
whole  list  containing  all  the  stock  and  tlie  owners  thereof.  That 
for  entering  the  name  of  the  owner  of  said  stock  in  the  alpha- 
betical list,  in  that  part  of  the  assessor’s  book  covering  personal 
property,  the  assessor  is  entitled  to  three  cents,  but  that  in  no 

event  is  the  assessor  to  charge  and  receive  three  cents  for  enter- 
ing and  listing  each  separate  item  of  personal  property  under  the 
name  of  its  owner.  The  tliree  oent  charge  is  for  entering  the  name 
of  the  owner  and  listing  all  his  personal  property  thereunder, 
which  would  include  any  bank  stock  he  may  own. 


APPROVED: 


Respectfully  submitted. 


AYvBREY  R.  HAMMETT,  Jr. 

Uotlngwlttorney  Assistant  Attorney-General 

General. 

LLB : VAL 


CRIMKS  AND  PUNISHMENTS:  A prosecution  under  Section 

4143,  R.  S.  Mo.  1929,  must 
snow  a wilful  and  malicious 
intention  to  destroy  land- 
marks • 


February  4,  1937 


Honorable  Tom  A.  isroan 
House  of  Representatives 
Jefferson  City, Missouri 


Dear  Sir: 


This  Department  is  In  receipt  of  your  letter 
of  January  28,  1937,  wherein  you  request  an  opinion 
embodied  in  your  letter  as  follows: 


"I  have  a letter  from  the  Assist- 
ant Surveyor  of  Mercer  county, 
islissouri , w r.  Joseph  Stewart, who 
Is  also  the  general  utility 
surveyor  for  all  of  my  section  of 
the  state,  in  which  he  states  that 
in  the  construction  of  highways 
throughout  our  section  he  finds  a 
deplorable  condition  of  the 
destruction  of  surveyors  establish- 
ed corners  which  have  been  destroy- 
ed by  the  construction  of  these 
highways.  Ke  gives  many  specific 
cases  where  he  has  found  much 
trouble  In  making  surveys  and  says 
surveys  have  been  very  expensive 
to  the  farmers  who  have  employed 
him  to  run  the  liner.  Instead  of 
finding  the  corner  that  his  notes 
give  him  for  a starting  point, he 
often  has  to  go  many  miles  to 
find  Buch  corner  and  re-run  all 
the  old  lines  over  to  re-establish 
tie  corner  that  has  been  destroyed 
in  the  construction  of  highways. 

I will  qpote  some  of  his  letter 
to  me : 
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" ’Some  time  ago  the  Aynn  family 
called  upon  me  to  set  marks  for 
them  to  use  in  dividing  the  «.ynn 
farm.  The  v^ynn  farm  is  along, and 
south  of  Highway  number  6 in 
Orundy  county,  and  just  east  of 
Davies  county  line.  Highway 
builders  had  put  service  material 
over  the  necessary  corners  and  had 
gone  outside  the  old  right  of  way 
and  took  up  the  witness  marks  and 
left  no  marks  so  that  I was  up 
in  the  air,  Ihe  worker  had  set  the 
grader  blades  so  as  to  tear  out 
some  of  the  corner  stones, and 
when  it  was  suggested  to  him  to 
replace  the  marks  he  said  he  was 
making  roads;  not  setting  corner 
rocks.  It  cost  fifty  dollars  to 
have  the  corner  stone  relocated,* 

"He  gives  me  numerous  ot'ner  in- 
stances in  hercer  county,  and  my 
ovm  county  of  Harrison,  hr, 
Stewart’s  object  in  writing  me 
was  to  get  mo  to  introduce  a bill 
to  force  the  highway  department 
to  relocate  the  corners  they 
destroy,  but  upon  investigation 
of  the  statutes  it  seems  to  me 
that  sections  4143  and  11605 
are  all  the  laws  we  need  on  this 
subject.  I would  like  your  opin- 
ion on  this  subject  as  to  whether 
you  consider  them  adequate  so 
that  we  can  fully  prosecute  those 
people  who  destroy  these  surveyors’ 
comers.  If  the  law  Is  not  ade- 
quate I will  try  to  introduce  tne 
bill  that  will  cover  the  subject." 


You  state  in  your  letter  that  most  of  the  land- 
marks and  milspostB  were  destroyed  by  highway  workers, 
e are  unable  to  locate  ar.y  statute  compelling  the 
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Highway  Department  to  restore  any  such  landmarks  or  posts. 
In  the  event  that  same  are  destroyed  when  the  Department 
Is  building  or  repairing  roads. 

5 

You  refer  to  two  sections  In  your  letter  which 
ml  ht  cover  the  situation.  Section  4145  is  as  follows: 

"hvery  person  who  shall  will- 
fully or  maliciously,  either: 

Hirst , remove  any  monument  of 
stone  or  any  other  durable 
material,  created  for  the  pur- 
pose of  designating  the  comer 
or  any  other  point  in  the 
boundary  of  any  lot  or  tract 
of  land,  or  of  the  state,  or 
any  legal  subdivision  thereof; 
or,  second,  deface  or  alter 
the  marks  upon  any  tree,  post 
or  other  monument , made  for 
the  purpose  of  designating 
any  point  in  such  boundary; 
or,  third,  cut  down  or  remove 
any  tree  upon  which  any  such 
marks  shall  oe  made  for  such 
purpose,  with  intent  to  de- 
stroy such  marks,  shall, 
upon  conviction,  be  adjudged 
guilty  of  a misdemeanor." 


The  other  section,  namely,  11605,  is  as  follows: 

"it  shall  be  the  duty  of  every 
county  surveyor  and  every  deputy 
county  surveyor  to  report  as  • 
soon  as  practicable  ail  violations 
of  law  relative  to  the  destruction 
of  landmarks  that  come  under  their 
observation,  or  of  which  they  have 
knowledge, to  the  grand  jury  or  to 
the  prosecuting  attorney  of  the 
county  in  which  the  violation 
occurs 
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The  latter  section  Is  merely  a duty  Imposed 
upon  the  county  surveyor  and  deputy  county  surveyor 
with  respect  to  violations,  end  no  prosecution  could 
be  maintained  unaer  said  sect’ on,  so  that  In  reality 
the  only  section  which  Is  truly  a penal  section  Is 
Sect* on  4143.  Your  attention  Is  called  to  the  first 
sentence  of  raid  Section  which  uses  the  words  "s'  all 
willfully  or  maliciously.'1  Applying  the  section  to 
highway  employees  and  officials  when  lenamarks  ars 
destroyed,  do  the  elements  ‘v/illfully  and  maliciously* 
accompany  their  acts  In  every  case.  In  most  instances 
we  assume  that  the  landmarks  are  destroyed  accidentally, 
and  not  intentionally , on  the  part  of  the  , highway  de- 
partment. Ordinarily,  when  a statute  denounces  a 
crime  as  a misdemeanor  a wrongful  Intention  Is  not 
necessarily  an  element  of  proof. 

The  Kansas  City  «.-ourt  of  Appeals  has  construed 
"willfully  and  maliciously'',  ac  used  In  Section  4143, 
Revised  Statutes  xisrourl  1929,  In  the  case  of  State 
v.  Ferguson  62  *-o.  App.  1.  c.  585,  in  the  following 
language  * 


"It  is  quite  true  that  in  mis- 
demeanors a wrongful  Intent  Is 
not  necessarily  essential.  For 
instance,  a sale  of  Intoxicat- 
ing liquor  to  a minor  Is  an  of- 
fense, regardless  of  the  belief 
of  the  seller  that  he  was  of 
age.  So  of  many  cases  afiect- 
lng  the  revenue,  especially 
that  of  the  Federal  government. 
The  legislature , on  account  of 
the  facility  of  evading  the 
law,  cuts  off  all  opportunity 
to  do  so  by  broadly  declaring 
the  act  itself  to  be  the  offense. 

"hut  here,  the  offense  consists 
not  alone  In  moving  a corner 
stone,  but  in  willfully  moving 
It.  That  is , in  moving  it  know- 
ing It  was  a corner  stone.  A 
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man  might  move  a stone  in  the 
most  innocent  way,  and  under 
circumstances  where  no  one  would 
hav9  thought  of  it  being  a cor- 
ner stone,  yet,  if  it  afterwards 
turns  out  to  have  been,  in  fact, 
a corner  stone,  ha  surely  ought 
not  to  be  charged  with  a viola- 
tion of  this  statute,  notwith- 
standing he  intentionally  moved 
the  stone.  The  act  lacks  the 
statutory  element  of  willfulness. 

"There  are  many  cases  where  the 
supreme  court  of  this  and  other 
states  have  held  in  grave  felony 
cases,  that,  willfully  merely 
meant,  intentionally,  uut  those 
are  cases  which  involved  other 
terms  of  definition  to  make  out 
the  off enpe  - t erms  which  neces- 
sarily showed  wrongful  motive. 

So  w lie  in  such  cases,  murder 
for  instance,  willfully  would 
mean  intentionally,  yet  the 
further  words  defining  the  of- 
fense demonstrates  that  it  must 
be  a wrongful  intention.  It 
would  not  be  allowable , of  course , 
in  a case  of  murder  to  instruct 
tliat  willfully  could  mean  an 
innocent  act  done  intentionally. 

" die  statute  In  question  by  ualng 
the  word  willfully  meant  more  than 
the  mere  voluntary  act;  it  meant 
to  imply  a wrongful  act.  merely 
doing  an  act  Intentionally,  that  Is, 
not  accidentally,  will  not  fill  the 
definition  of  a misdemeanor  which 
requires  tliat  It  shll  be  done 
w'llfully.  The  voluntary  act  should 
be  with  a bad  or  an  unlawful  purpose. 
State  v.  Preston,  34  Wls.  682; 
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Commonwealth  v.  Aneeland,  20 
lck.220;  Har.son  v.  South 
Scitnate  115  Mar 8. 336;  Puller 
v.  tailwa;  , 31  Iowa,  204; 

Felton  v.  United  Statee  96  U.F. 
699jl  oishoo’s  Crlm.  i-aw.  sec. 
42b." 


CON  Lift  I ON 


be  are  of  the  opinion,  unless  It  could  be  shown 
that  the  employees  of  the  highway  Department  willfully 
and  maliciously  destroyed  the  landmarks,  no  prosecution 
could  be  maintained  under  Faction  4143.  Therefore,  the 
present  law.  In  our  opinion,  is  not  adequate  to  pro- 
tect the  landmarks  In  every  instance. 


Respectfully  submitted. 


0U.IV  K V..  NOLKH 

assistant  Attorney  General 


APPROVED: 


T.  ..  .AYLOR 

(Acting)  Attorney  General 
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CREDIT  UNIONS  - Powers  of  Commissioner  of  Securities 


iky  25,  1937. 


Honorable  Dwight  H.  Brown, 

Secretary  of  State, 

Cqpitol  Building, 

Jefferson  City,  Missouri. 

Dear  Sirs 

We  hare  your  request  of  April  14,  1937 , for  an  opinion  relative 
to  the  construction  of  Seotion  5084  Revised  Statutes  of  Missouri, 

1929,  relating  to  Credit  Unions,  which  request  contains  the  follow* 
ing  questions! 

" FIRST t Can  the  agent  of  the  Commissioner  of 
Securities  be  an  employee  of  the  Securities 
Department? 

"SECOND  1 In  the  event  that  such  agent  is  not 
an  employee  of  the  Securities  Department,  in 
what  way  shall  this  agent  be  compensated , also 
in  that  regard  how  are  the  other  general  ex* 
pensea  of  the  liquidation  to  be  paid)  such  as 
court  costs  in  the  event  suit  is  necessary  in 
order  to  collect  funds  due  the  Credit  Union? 

"THIRD 1 In  the  case  of  Credit  Unions  whose 
total  assets  are  so  small  as  to  be  entirely 
used  up  by  the  liquidation  or  are  not  suffi- 
cient to  even  cover  suoh  cost,  what  aotion  can 
this  department  take  other  than  liquidation?" 

In  answer  to  the  first  question,  the  agent  of  the  Bonsai  as  loner 
of  Securities  may  or  may  not  be  an  employee  of  the  offioe.  Seotion 
5084  R.  S.  Mo.  1929,  merely  provides  that  the  Cowsdsaioner  shall  cause 
one  of  his  agents  to  take  possession  of  the  business.  This  agent  may 
be  appointed  at  any  time,  but  since  the  statutes  are  silent  as  to  the 
payment  of  this  agent's  compensation,  the  agent,  if  not  an  employee 
of  the  department,  must  look  to  other  sources  for  his  compensation. 
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As  to  the  second  question.  It  would  appear  that  in  the  event 
the  Conmiss loner  applies  for  receivership  and  the  Commissioner  or 
his  agent  is  appointed  receiver,  the  eomponsation  for  the  receiver’s 
services  could  be  paid  from  the  assets  of  the  Credit  Union.  This 
will  also  take  care  of  the  question  of  oourt  costs  on  any  suits  in- 
stituted by  the  receiver  in  order  to  collect  funds  due  the  Credit 
Union. 


As  to  the  third  question,  it  is  entirely  a matter  of  discretion 
with  the  Connies ioner  under  Seotion  £084  as  to  whether  or  not  the 
Credit  Union  is  permitted  to  resume  business,  or  its  affairs  are  final- 
ly liquidated.  It  would  appear  that  small,  insolvent  unions  would  of 
necessity  require  liquidation. 

It  is,  therefore,  the  opinion  of  this  offioe  that  the  Conmds- 
s loner  of  Securities  way  appoint  an  agent, who  nay  or  may  not  be  an 
employee  of  his  office,  to  take  charge  of  Credit  Unions}  that  if 
neoessary  he  may  apply  to  the  oircuit  court  for  an  order  appoint- 
ing him  or  his  agent  receiver,  and  nay  manage  the  affairs  of  the 
Union  under  suoh  receivership,  in  accordance  with  general  receiver- 
ship law. 


Respectfully  submitted. 


mmm  S.  REAGAI 

As s i s tant  Attorney-General 


APPROVED 1 


J.  fe.  MLfo 

(Acting)  Attorney-General. 


peh/ld 


TRAD& . NAMES : 


Secretary  of  state,  Section  12449  may 
register  brands  on  milk  bottles  or  cans 
.in  the  name  of  the  assignee. 


August  b,  1957. 


Hon.  Dwight  II.  Brown, 
secretary  of  ^tate, 
Jefferson  City,  Mo. 

Dear  uir: 


FILED 


This  department  is  in  receipt  of  your  request  for 
an  opinion  which  reads  as  follov/s: 

’’The  enclosed  is  a oopy  of  a letter  received 
by  this  department.  Hot  knowing  just  how  to  pro- 
ceed relative  to  change  in  registration,  we  ask 
that  you  please  let  us  have  your  opinion  in  this 
natter ." 

The  letter  v.hich  accompanies  the  request,  reads  as 

follows : 


”1  wish,  on  receipt  of  this  letter,  you  would 
be  kind  e nought  to  send  us  forms  for  the  registra- 
tion of  brands  for  bottles,  cases,  milk  ana  cream 
cans,  which  are  now  registered  in  your  state  under 
the  name  of  The  horaen  Company. 

he  have  acquired  their  property  ana  vjish  to 
change  the  registration  on  these  to  I’rank  Gilley 
anu  .-one,  Inc.” 

section  12449  R.  o.  Mo.  1929  provides  as  follows: 

*BEGEP7StiCl£S  FOR  I lu.,  6R&A1  , ./it; .-  , . • - 

C -hi TIE I& -Too . -»any  person  engaged  In  manufacturing, 
bottling,  or  selling  milk,  buttermilk,  cream  or  ice 
ere  ra  in  any  kind  of  receptacle,  having  the  name  of 
such  person  or  other  mark  or  device  printed,  stamp- 
ed engraved,  etched,  blown,  painted  or  otherwise 
permanently  fixed  upon  the  same , may  file  in  the 
office  of  the  secretary  of  state  for  record  a des- 
cription of  the  name,  mark  or  device  so  used;  and 
c- use  such  description  to  be  printed  once  each 
week  for  three  successive  weeks  in  a newspaper  pub- 
lished in  the  county  in  which  the- principal  place 
of  business  of  such  person  is  located,  or  if  the 
principal  piece  of  business  of  such  person  is  lo- 
cated in  another  state,  then  in  the  county  wherein 
the  principal  office  or  depot  of  such  person  with- 
in the  state  of  Missouri  is  located.  It  shall  be 
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the  duty  of  the  secretary  of  state  to 
issue  to  the  porson  so  filing  for  record 
e description  of  such  nans,  mark  or  de- 
vice in  his  office , to  duly  attest  a 
certificate  of  the  recoru  of  the  sere, 
for  which  he  ahull  receive  the  fee  pre- 
scribed by  stt tutu  for  tue  issuanoo  of 
certificates.  In  ull  prosecutions  under 
this  article  such  certificate  ahull  ue 
prims  facie  evidence  of  the  adoption  and 
ownership  of  ouch  name,  mark  or  aevioe 
and  the  right  of  the  person  named  therein 
to  adopt  ana  use  the  same.  (R.-.1912, 
section  12020). " 

The  question  presenteu  in  this  request  is  whether 
the  secretary  of  otate  under  weetion  12449,  supra,  r;ay  re- 
register the  brands  on  milk  bottles  and  cans  in  the  name  of 
the  assi/,noe  of  such  brands.  .hile  section  12449  is  not  in- 
cluded in  the  Chapter  13G  of  the  Revised  statutes  of  Missouri 
1929  which  deals  with  trade  marks,  names  and  emblems,  still 
the  registration  of  such  names  or  symbols  as  provided  for 
by  section  1244’/,  partakes  of  a nature  of  a trade  name  and 
lav;  applicable  to  trade  names  will  apply  to  the  statute  in 
question. 


A similar  question  was  presented  in  Ex-parte  Gener- 
al Motors  Corporation  347  0.B.1Q47,  1926  C.L.64  from  which 
we  iuote  at  length  beoause  the  question  presented  there  is 
the  same  as  the  one  in  this  case.  Tv  e Commissioner  held  as 
f ollows : 


"it  would  seem  clear  that  Congress  intend- 
ed in  the  act  to  provide  for  but  a sin  J.e 
registry tion  ' r.5  that  the  Patent  Office 
has  exhausted  its  authority  under  the  act 
when  it  follows  the  procedure  laid  down 
therein.  It  was  stated  that  the  alleged 
inconvenience o ariein"  fro»  a transferee 
havin  to  establish  its  title  in  certain 
cases  were  uoo  trivial  to  outweigh  the  in- 
convenience to  the  public  of  having  two 

coexistin  registrations  of  the  same  mark. 

* * < # * * 

The  statute  does  not  prohibit  the  re- 
re  ,;iatratIon  of  a traue-mark  by  the  trans- 
feree, and  there  are  certain  advantages  to 
the  transferee  in  having  the  mark  register- 
ed in  his  own  name,  i’or  example,  it  will 
be  much  less  expensive  for  him  to  obtain 
re(.^istrution  of  the  nark  in  the  foreign 
countries,  since  it  will  not  be  necessary 
to  file  copies  of  the  papers  evidencing 
the  transfer  of  title  with  the  necessary 
legalizations  thereof,  and  in  the  event 
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of  a suit  against  a later  user  the  certi- 
ficate of  registration  to  the  transferee 
Will  be  prime  facie  evidenoe  of  his  o\mer- 
ship,  whereas  if  he  has  to  3ue  on  the  re- 
gistration granted  to  his  transferor  lie 
will  hare  to  prove  his  title  unless  the 

defendant  in  the  suit  will  stipulate  it. 

* * * * * 

Under  this  policy  it  is  not  believed 
that  registration  should  be  refused  to  the 
transferee  of  a traae-oiark  unless  euoh  re- 
registration is  specifically  forbidden  by 
the  statute  or  follows  as  an  obviously 
necessary  inference  froi  the  statute. 

No  such  prohibition  being  found  in 
the  statute  it  follows  that  the  registra- 
tion here  sought  should  be  granted,* 

The  above  case  was  approvod  by  the  Court  of  Customs 
and  Patent  appeals  in  P&nhard  Oil  Corporation  vs  uooieto  39, 
Fed.  (2nd)  496. 

It  is  therefore  the  opinion  of  this  department  that 
the  assi.paee  of  a name  or  symbol  used  on  milk  bottles  or  cans 
may  register  the  same  vith  the  oeoretary  of  otatu  by  follow- 
the  procedure  laid  dov.n  in  oection  12449  R«tt«lto,1929» 

Tours  very  truly. 


t r\ 

APPRO V^U:  Assistant  Attorney  General 


j.  t viz,: 

(Acting)  Attorney  General 


aO*K:LB 


PENAL  INSTITUTIONS:  Hopless  incorrigibles  who  disrupt  the 

system  and  government  of  the  State  In- 
dustrial school  may  be  returned  to  the 
sentencing  court's  jurisdiction  for 
other  orders. 


September  1,  1957. 


Honorable  George  L.  Bryant 
Chairman,  Pardon  rnd  Parole  Board 
Jefferson  City,  Missouri 

Dear  Sir: 

We  have  your  request  for  an  opinion, 
24,  1937,  which  reads  as  follows: 


"Re:  Annabelle  Dudley  - Chilllcothe 

"Mrs.  Kitty  Shepherd  Griesser  writes 
the  Penal  Board  concerning  the  above 
named  Inmate  of  the  industrial  Home 
for  Girls  as  follows: 


" *1  have  another  matter  that  is  very 
discouraging.  We  have  a girl  here 
named  Annabelle  Dudley,  sentenced 
to  this  home  March  19th,  1954  from 
Livingston  County,  sentenced  until 
she  is  21  years  of  age,  which  will 
be  1940.  When  I came  here  I was 
Informed  that  she  was  a very  obstrep- 
erous girl,  a bad  influence  for  all 
the  rest  of  the  girls  and  to  prepare 
for  all  sorts  of  trouble  from  her. 

" *1  have  been  here  five  months  and 
I find  that  this  girl  is  most  incor- 
rigible and  all  that  the  word  implies. 
I have  tried  kindness.  I have  pla- 
cated her.  On  August  18th  she  had 
disrupted  the  whole  cottage  to  the 
extent  of  having  to  put  her  in  a 
straight  jacket.  In  my  opinion  the 
only  word  that  would  describe  this 
glrl'B  Influence  is  sinister.  She 
has  been  a disrupting  influence  and 
caused  no  end  of  trouble  in  every 
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place  we  have  put  her.  Frankly  I 
feel  that  this  girl  Is  a born  crim- 
inal and  I believe  that  she  is  a 
dangerous  influence  for  the  new 
girls  that  are  coming  in.  Is  there 
any  way  that  I could  have  her  trans- 
ferred to  the  women's  prison  in 
Jefferson  City?  I have  reviewed  her 
history  and  her  record  and  from  the 
advent  of  her  coming  to  this  Insti- 
t lit  ion,  she  has  caused  not  end  of 
trouble.  • 

"Does  the  Penal  Board  have  authority 
to  transfer  this  girl  from  the  Indus- 
trial Home  for  Girls  to  the  Missouri 
State  Penitentiary." 

Section  8564  h.  S.  Mo.  1929,  provides! 

"All  commitments  to  the  industrial 
home  for  girls  of  girls,  over  the 
age  of  twelve  and  under  the  age  of 
eighteen  shall  be  made  by  the  Ju- 
venile division  of  the  circuit 
court.  Every  girl  over  the  age  of 
twelve  years  and  under  the  age  of 
twenty-one  years,  who  shall  be  con- 
victed of  any  offense  not  punishable 
with  Imprisonment  for  life,  or  whose 
associations  are  Immoral  or  criminal, 
or  bad  and  vicious,  or  who  is  incor- 
rigible to  such  an  extent  that  she  can 
not  be  controlled  by  her  parents  or 
guardian  in  whose  custody  she  may  be, 
may  be  sentenced  to  said  industrial 
home  until  she  shall  reach  the  age 
of  twenty-one  years.  If  the  court  or 
magistrate  before  whom  such  oonvict- 
ion  shall  be  had  deems  the  girl  so 
convicted  a fit  subject  to  be  com- 
mitted to  said  home,  and  the  age  of 
the  girl  so  committed  to  be  Indorsed 
on  the  commitment  in  c ase  any  such 
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child  Is  under  twelve  years  of  age 
the  same  to  be  placed  under  the  con- 
trol of  the  state  board  of  charities 
and  corrections,  as  provided  by 
article  1,  chapter  90,  R»  S,  1929." 

Section  8367  R.  S.  Lo.  1929,  provides i 

"No  court  or  magistrate  shall  sent- 
ence any  neglected  or  dependent 
girl  to  said  institution,  or  any 
girl  who  is  Insane  or  idiotic,  or 
afflicted  with  an  Incurable  disease 
or  enceinte,  or  who  is  so  incorri- 
gible that,  in  the  opinion  of  the 
officer  sentencing  her,  there  is  not 
a fair  possibility  of  her  reformation," 

Section  8368  R.  S.  Mo.  1929,  provides! 

"The  officer  in  charge  of  the  insti- 
tution, by  and  with  the  written  con- 
sent of  the  president  of  said  board, 
shall  be  authorised  and  empowered 
to  return  whence  she  came  any  girl 
who  shall  be  found  to  be  incorrigible 
or  an  improper  subject  for  admission; 
end  thereupon  the  c ourt  or  magistrate 
by  whom  the  said  girl  was  committed, 
or  his  successor  in  office,  shall 
have  power  to  pass  such  sentence  as 
would  have  been  legal  in  the  first 
instance  if  said  girl  had  not  been 
sent  to  said  industrial  home." 


CONCLUSION. 


The  legislative  purpose  of  the  State  Industrial 
Home  for  girls  is  to  confine,  away  from  hardened  crim- 
inals, youn^  girls  found  to  be  incorrigible  and  immoral. 
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at  the  same  time  found  guilty  of  an  offense  not  punish- 
able  with  imprisonment  for  life,  or  found  guilty  of  a 
misdemeanor,  and  to  r eform  girls.  It  was  not  intended 
by  the  Legislature  aa  a sanctuary  for  hardened  criminals 
of  the  female  sex. 

The  Legislature  realized  that  Inmates  in  the  State 
Industrial  Home  for  girls,  through  oversight  or  mis- 
information, or  in  the  natural  dissipating  processes  of 
nature  may  be  discovered  committed  to  the  Industrial 
Home  for  girls  and  at  the  same  time  be  hardened  criminals 
with  no  hope  of  reformation. 

The  jurisdiction  of  any  Circuit  Court  to  commit 
any  Incorrigible  to  the  State  industrial  School  for  girls 
is  found  in  Sections  8364  and  8367,  supra.  Your  dis- 
crip tion  < f the  girl  indicates  that  by  her  conduct  she 
was  not  eligible  for  commitment  in  the  first  place,  and 
that  the  trial  judge  was  mistaken  in  his  original  opinion 
that  there  was  a fair  possibility  of  her  reformation. 

Pursusant  to  Section  8368,  supra,  after  first  obtain- 
ing the  written  consent  of  the  Board  of  Pardons  and  Paroles, 
you  have  the  statutory  authority  and  power  to  return  the 
girl,  as  hopelessly  incorrigible  and  an  improper  subject 
for  commitment,  to  the  custody  of  the  sheriff  of  the 
county  in  which  the  girl  was  originally  committed,  to  be 
dealt’  with  according  to  law.  We  know  of  no  way  for  you 
to  transfer  her  to  the  '‘•omen’s  Prison  in  Jefferson  City, 
as  suggested  in  your  letter. 


Respectfully  submitted 


V.K.  OftR  SAWYERS 

Assistant  Attorney  General. 

APrRGVLD* 


77T7TIYECE 

(Acting)  Attorney  General. 
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CH#HIPPHJR£>  AND  REGISTERED)  Section  5,  p.  372  of  the  Kotor  Vehicle  Law 
OP  RAZORS  LICENSES  ) of  trie  Session  Acts  of  1937  must  be  followed 

in  lieu  of  Sections  7765  and  7766  of  the 
1929  statutes,  in  the  Issuance  of  licenses 
to  school  bus  and  common  carrier  drivers. 

)oL 

October  6,  1937 


Honorable  Dwight  H.  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 


Dear  Mr.  brown: 

We  acknowledge  receipt  of  your  letter  of  Septe  her  25, 
1937,  wherein  you  request  an  opinion  as  follows: 

"We  kindly  request  that  you  furnish  this 
department  an  opinion  concerning  the 
following  matter: 

1 Section  7765  of  the  Motor  Vehicle 
Laws  provides  for  the  issuance  of 
Chauffeur’s  license  to  persons  over 
the  age  of  13  years.  Section  5 of 
the  recently  passed  Driver’s  license 
law  provides  that  no  person  who  is 
tinder  the  age  of  twenty-one  (21)  years 
shall  drive  any  motor  vehicle  while 
In  *use  as  a school  bus  for  the  trans- 
portation of  pupils  to  or  from  school, 
nor  any  motor  vehicle  while  in  use  as 
a public  or  common  carrier  of  persons 
or  property,  nor  in  either  event  until 
he  has  been  licensed  as  a chauffeur 
or  as  a registered  operator." 

Which  of  these  sections  should  this  depart- 
ment follow  in  the  Issuance  of  Chauffeur ’ s 
License?  Kindly  fully  advise  us  in  this 
connection. " 
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Section  7765  of  the  1929  statutes  provides  for  the 
registration  of  chauffeurs,  and  among  other  provisions  is  the 
following: 


"No  certificate  of  registration  us 
chauffeur  shall  be  issued  to  any  person 
under  the  age  of  eighteen  years." 

Section  7766  of  the  1929  statutes  provides  for  the  regis- 
tration of  registered  operators  and  among  other  provisions  is 
.lie  iollowing: 

"No  certificate  as  a registered  operator 
shall  be  Issued  to  anj  person  under  the 
age  of  eighteen  years." 

Section  5 of  the  Motor  Vehicle  Laws,  of  the  Session  Acts 
of  1937,  at  page  372  relating  to  licensing  drivers,  is  as  follows: 

"No  person  who  is  under  the  age  of  twenty- 
one  (21)  years  shall  drive  any  motor 
vehicle  while  in  use  as  a school  bus  for 
the  transportation  of  pupils  to  or  from 
school,  nor  any  motor  vehicle  while  in  use 
as  a public  or  common  carrier  of  persons 
or  property,  nor  in  either  event  until  he 
has  ween  licensed  as  a chauffeur  or  as  a 
registered  operator." 

Said  Section  5,  supra,  suspended  and  revoked  Sections  7765 
and  7766  of  the  1929  statutes  insofar  as  they  affected  the  changing 
of  the  age  of  persons  who  shall  drive  any  motor  vehicle  while  in 
use  as  a school  bus  for  the  transportation  of  pupils  to  or  from 
school,  and  who  shall  drive  any  motor  vehicle  while  in  use  as  a 
public  or  coranon  carrier  of  persons  or  property,  from  the  age  of 
eighteen  to  twenty-one  years. 

fhe  provisions  of  said  Section  5,  1937  Session  Acts,  are 
so  inconsistent  with  and  repugnant  to  said  Sections  7765  and  7766 
of  said  1929  statutes,  as  to  the  anove  provisions,  that  they 
cannot  operate  together. 
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In  regard  to  the  question  of  the  conflict  of  a law  with 
a former  law,  in  the  case  cf  Asel  vs.  City  of  Jefferson,  287 
Mo.  1.  c.  204,  the  Court  held: 

"It  follows  that  the  two  acts,  pro- 
viding for  an  entirely  d fferent  :r®thod 
of  procedure  as  to  the  paving  and  re- 
surfacing of  streets  respectively, . are 
in  that  respect  so  Inconsistent  and  re- 
pugnant that  they  both  cannot  operate 
together.  But  the  Act  of  1919,  having 
been  enacted  subsequent  to  the  Act  of 
1911,  necessarily  repeals  the  latter." 


OCCLUSION 

It  Is  therefore  the  opinion  of  thiB  Department  that  Section 
5,  page  372  of  the  Motor  Vehicle  Law,  Session  Acts  of  1937,  must 
be  followed  in  lieu  of  Sections  77d5  and  7766  of  the  1929  statutes 
in  the  Issuan  e of  licenses  to  school  bus  and  common  carrier 
drivers,  and  that  such  licenses  may  not  be  Issued  to  persons  who 
are  under  the  age  of  twenty-one  years,  but  that  said  Section  5, 
supra,  does  not  suspend  nor  revoke  tnis  right  to  Issue  licenses 
to  chauffeurs  and  registered  operators  (under  s:;id  Sections  7765 
and  7766,  1929  Statutes)  except  as  to  school  bus  and  common 
carrier  drivers. 


Respectfully  sifbraltted. 


S.  V.  MIDDLING 

Assistant  \ttorney  General 


.SPPROVT.D: 


TTTTTTOk 

(Acting)  Attorney  General 
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TAXATION: 

Sales  Tax- 
Only  State  Penal 
Institutions  Exempt 


) Only  Penal  Institutions  supported  by  funds 
0 appropriated  out  of  State  Treasury  exempt 
) from  provisions  of  the  2%  Sales  Tax  Act* 

) 

) 


October  12,  lyd7 


Mr*  Marcy  K.  Brown,  Jr* 
Assistant  City  Counselor 
Kansas  City,  Missouri 


hear  Sir: 


This  office  acknowledges  leceipt  of  your  request  for 
an  official  opinion  of  tills  department  as  to  whether  or  not 
the  2>  sales  tax  should  be  collected  on  supplies  sold  to 
Kansas  City,  Missouri,  for  the  penal  institutions  of  said  i 
city,  including  the  Municipal  Farm  and  the  Women's  Keforma- 
tory  of  that  city* 

I'rom  your  letter  It  n^eara  that  you  are  under  the  im- 
pression that  such  sales  should  be  exempt  because  said  in- 
stitutions arc  clashed  as  penal  instituti  ns  and  that  by  the 
provisions  cf  Section  46  of  the  2*  Sales  Tax  Act,  penal  in- 
stitutions are  exempt  from  the  provisions  of  said  Act. 

The  word  "person"  is  defined  in  Subsection  (a)  of  Sec- 
tion 1 of  the  Act  to  include  municipal  corporat ' ons.  Kansas 
City  j. 3 a municipal  corporation  or  the  State  of  Missouri. 

The  word  "pure  aser"  is  defined  in  Subsection  (e)  of 
Section  1 of  the  Act  to  mean  a person  who  purcliases  tan  ible 
personal  property  or  tv  whom  services  are  rendered,  receipts 
from  which  are  taxable  under  Section  2 of  the  Act.  Section 
2 of  the  Act  provides  for  the  collection  of  a tax  equivalent 
to  2)o  of  the  purchase  price  paid  or  charged  for  every  retail 
sale  in  this  state  of  tangible  personal  property. 

y virtue  of  the  provisions  of  Subsection  3'J  of  Section 
1 of  "rticle  I of  the  churtei  of  Kansas  City,  said  city  is 
permitted  to  acquire,  provide,  operate  and  maintain  charitable, 
educational,  comfort,  r^croative,  curative,  corrective,  aeten- 
tive,  penal  and  other  institutions.  It  Is  by  virtue  of  the 
provisions  of  this  section  that  the  CIt;,  of  Kansas  City  operates 
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and  maintains  penal  institutions,  inducing  its  J*unicipal 
harm  and  Women's  Reformatory,  which  institutions  are  used 
for  the  purpose  of  confining  persons  wi  o have  violated  the 
charter  and  city  ordinances  of  said  city.  These  institutions 
are  penal  institutions,  supported  by  funds  of  Kansas  City, 
Missouri. 

The  Legislature,  by  Section  46  of  the  Sales  Tax  Act, 
exempted  from  the  provisions  of  the  Act  sales  made  by  or  to 


" * ■»  * penal  institutions  and  indus- 
tries operated  by  the  Department  of 
Penal  Institutions,  * # # " 


The  Department  of  Penal  Institutions  referred  to  in  said 
Section  46  was  created  by  virtue  of  the  provisions  of  Section 
8316,  R.  S.  Mo.  1929  and  it  is  provided  in  s aid  Act  that 
said  department  shall  have  and  exercise  control  and  juris- 
diction over  all  penal  inntitutions  In  this  state  supported 
In  whole  or  in  part  by  the  direct  appropriation  of  monoy 
out  of  the  State  Treasury,  and  more  particularly  over  the 
Missouri  Reformatory  at  Boonviile,  S ate  Industrial  Home  for 
Girls  at  Chillicothe,  State  Industrial  Home  for  Wegro  Girls 
at  Tipton  and  the  State  Penitentiary. 

In  view  of  the  fact  that  the  Legislature  by  Subsection 
(a)  of  Section  1 of  the  Act  specifically  and  definitely  in- 
cluded a municipal  corporation  within  the  terms  of  the  Act, 
then  such  municipal  corporation  or  any  of  its  branches  or 
departments  could  not  be  exempted  from  the  Act,  except  In 
clear  and  explicit  terms. 

Upon  examination  of  Section  46,  we  find  that  the  words 
"penal  institutions"  are  in  the  same  phrase  as  "industries 
operated  by  the  Department  of  Penal  Institutions",  and  the 
two  being  Joined  by  the  word  "and",  we  construe  this  statute 
to  r fer  to  the  penal  institutions  of  the  Department  of  Penal 
Institutions  referred  to  in  said  Section  8316,  R.  S.  Lio. 

1929  and  that  it  did  not  intend  to  Include  penal  Institutions 
which  were  not  supported  In  whole  or  In  part  by  the  direct 
appropriation  out  of  the  State  Treasury  and  which  were  not 
in  the  Department  of  Penal  Institutions  described  In  said 
Section  8316. 


Mr,  Marcy  K.  brown,  Jr 


3- 


Octcber  12,  1937 


C INCLUSION 


It  ia,  therefore,  the  opinion  of  this  department  that 
sales  made  by  or  to  penal  institutions,  which  are  not  in  the 
department  of  Penal  Institutions,  as  set  out  in  Section  u31t>, 
R.  S.  ho.  1929,  are  not  exempt  from  the  provisions  of  the 
Sales  Tax  Act  and  that  the  panel  Institutions  of  Kansas  City, 
including  the  Municipal  Fans  and  the  '..omen's  Reformatory 
are  not  In  the  exempted  class  of  penal  institutions,  as  set 
out  In  said  act,  and  are  liable  for  the  payment  of  the  sales 
tax  on  purchases  made  for  said  institutions. 


1.6 (tactfully  submitted. 


. 

Assista,  t 


Attorney 


General 


Art.  . V_.d : 


ITTT^n 

(Acting)  Attorney  General 


TWmRT 


PENAL  INSTITUTIONS:  Idiots  and  insance  inmates  in  the 
State  Industrial  School  for  girls  may  be  returned  to  the 
sentencing  court's  jurisdiction  and  delivered  to  the 
sheriff  for  sanity  proceedings. 


October  18, 


19  37. 

,0 


Honorable  George  B.  iryant 
Chairman,  Pardon  and  Parole  hoard 
Jefferson  City,  Missouri 

Dear  Sir: 

V*e  have  your  request  for  an  opinion  dated  August 
24,  1937,  which  reads  as  follows: 

"Mrs,  Kitty  Shepherd  Griesser,  Super- 
intendent of  the  Industrial  Home  for 
Girls  Chillicothe,  writes  us  concern- 
ing Alberta  thunk  and  Doris  Da  Chunk 
as  follows : 

'This  is  a matter  I have  tried 
to  adjust  myself  but  to  no 
sviil.  Alberta  Shunk  and  Doris 
Dean  Shunk  were  committed  to 
this  home  from  Holt  County. 

After  observing  Alberta  for  a 
day  or  so,  we  learned  she  is  an 
idiot.  Vie  cannot  let  her  out  of 
her  room  because  she  gets  lost  in 
the  halls.  Some  girl  has  to  look 
after  her  all  the  time* 

'I  called  Judge  bride, man,  who 
sentenced  her  to  this  Institu- 
tion and  informed  him  that  this 
girl  was  an  idiot  and  did  not 
belong  here,  and  that  I wished 
he  would  have  hie  worker  call 
for  her  and  sentence  her  to  the 
Institution  where  she  belongs  - 
in  my  opinion  this  is  Marshall. 

He  was  rather  noncommittal  and 
to  date  has  done  nothing  about 
it.* 
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"Not/  the  question  is,  does  the  Penal 
board  heve  authority  to  transfer 
these  girls  back  to  the  county  from 
which  they  were  sent,  or  wrhat  dis- 
position can  the  Board  make  of  these 
cases? 

S.  In  regard  to  the  cases  of 
the  aoove  named  girls,  permit  me  to 
cell  your  attention  to  Sections  8367 
and  8368  of  the  Revised  Statutes, 

1929." 

Section  8364  R.  S.  Mo.  1929,  provides: 

"All  commitments  to  the  industrial 
home  for  girls  of  girls,  over  the 
age  of  twelve  and  under  the  age  of 
eighteen  shell  be  made  by  the  Juvenile 
division  of  the  circuit  court*  Every 
girl  over  the  age  of  twelve  years  and 
under  the  age  of  twenty-one  years, 
who  shall  be  convicted  of  any  offense 
not  punishable  with  imprisonment  for 
life,  or  whose  associations  are  im- 
moral or  criminal,  or  bad  and  vicious, 
or  who  is  incorrigible  to  such  an  ex- 
tent that  she  can  not  be  controlled 
by  her  parents  or  guardian  in  whose 
custody  she  may  be,  may  be  sentenced 
to  said  Industrial  home  until  she  shall 
reach  the  age  of  twenty-one  years,  if 
the  court  or  magistrate  before  whom 
such  conviction  shall  be  bad  deems 
the  girl  so  convicted  A fit  subject 
to  be  committed  to  said  home,  and  the 
age  of  the  girl  so  committed  to  be 
indorsed  on  the  commitment  in  case 
any  such  child  Is  under  twelve  years 
of  age  the  same  to  be  placed  under 
the  control  of  the  state  board  of 
charities  and  corrections,  as  pro- 
vided by  article  1,  chapter  90,  R*  S. 
1929." 


Hon*  G.  D.  Bryant 


3- 


October  18,  1937 


Section  8367  R*  S.  Mo*  1829,  provides  * 

"No  court  or  magistrate  shall  sent- 
ence any  neglected  or  dependent 
girl  to  said  institution,  or  any 
girl  who  is  insane  or  idiotic,  or 
afflicted  with  an  incurable  disease 
or  enceinte,  or  who  is  so  incorri- 
gible that,  in  the  opinion  of  the 
officer  sentencing  her,  there  is  not 
a fair  possibility  of  her  reformation* " 

Section  451,  K*  S.  .io*  1929,  provides: 

"Whenever  any  judge  of  the  county 
court.  Justice  of  the  peace,  sheriff, 
coroner  or  constable  shall  discover 
any  persons,  resident  of  his  county, 
to  be  of  unsound  mind,  as  in  section 
448  mentioned,  it  shall  be  his  duty 
to  make  application  to  the  probate 
court  for  the  exercise  of  its  Juris- 
diction; and  thereupon  the  like  pro- 
ceedings shall  be  had  as  in  the  case 
of  information  by  unofficial  persons* " 

Section  8659  R*  S.  Mo*  1928,  provides: 

"If  any  person,  after  being  convicted 
of  any  crime  or  misdemeanor,  and  be- 
fore the  ex< cution,  in  whole  or  in 
part  of  the  sentence  of  the  court, 
become  insane,  it  shall  be  the  duty 
of  the  governor  of  the  state  to  in- 
quire into  the  facts;  and  he  may 
pardon  such  lunatic,  or  comute  or 
suspend,  for  the  time  being,  the 
execution  in  such  manner  and  for  such 
period  as  he  may  think  proper,  and 
may,  by  his  warrant  to  the  sheriff 
of  the  proper  county  or  warden  of 
the  state  penitentiary,  order  such 
lunatic  to  be  conveyed  to  a state 
hospital  and  there  kept  until  restored 
to  reason*  If  the  sentence  of  such 
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lunatic  ia  suspended  by  the  governor, 
the  sentence  of  the  court  shall  be 
executed  upon  him  after  such  pe  riod 
of  suspension  ha3  expired,  unless 
otherwise  directed  by  the  governor, " 

The  above  legislative  acts  were  construed  in  the 
case  of  ex  parte  Griggs,  v.  Superintendent  for  Feeble- 
Minded,  214  Mo#  Aps,  304,  1,  c#  306  , 348  S,  V.#  609,  the 
Court  3aid: 


"It  will  be  observed  that  petitioner 
vas  sentenced  to  the  Industrial 
Home  for  Girls  until  she  becomes 
tv.enty-one  years  of  age,  not  for 
any  crime  or  misdemeanor,  but  on 
the  ground  that  she  was  incorri- 
gible and  iimnora_  and,  unless  taken 
from  her  surroundings  and  associates, 
would  become  a pe rr^anently  unchaste 
end  immoral  woman.  Under  the  sent- 
ence her  term  in  the  Insus trial 
Home  will  expire  December  20,  1924, 

On  the  mere  statement  or  declaration 
of  the  Physician  of  the  Industrial 
Home  that  she  is  of  feeble  mind,  she 
has  been  transferred  to  the  Colony 
for  the  Feeble-minded  and  Epileptic 
there  to  be  kept  ’until  restored  to 
reason, * No  inquiry  was  had  or 
adjudication  was  rendered  finding  her 
to  be  of  feeble  mind.  Nor  was  any 
opportunity  afforded  her  to  be 
represented  at  any  hearing.  The  re  stilt 
of  all  which  is  that  Instead  of  being 
confined  in  the  Industrial/  Home  v.-here 
her-  sentence  will  soon  expire,  she 
is  now  confined  In  the  other  institu- 
tion as  a person  of  feeble  mind  to 
remain  there,  not  until  she  becomes 
of  age,  but  ’until  restored  to  reason, 1 
V.e  think  her  confinement  in  the  Insti- 
tution at  Mar  shall  is  without  authority 
of  law. 
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"Section  12302,  Revised  Statutes 
1919,  under  which  the  Governor’s 
warrent  was  Issued,  cannot,  in  our 
view,  be  made  applicable  to  a case 
of  this  kind.  It  provides  that: 

'If  any  person,  aftt.r  being  con- 
victed of  any  crime  or  misdemeanor' 
shall  become  insane  before  the  exe- 
cution of  the  sentence  imposed,  the 
Governor  may  inquire  into  th<-  facts 
and  pardon  such  lunatic,  or  commute 
or  suspend,  for  the  time  being,  the 
execution  of  the  sentence  for  such 
period  as  he  may  think  proper,  and 
may,  by  his  warrant  to  the  sheriff 
of  the  proper  county  or  warden  of 
the  penitentiary,  'order  such  luna- 
tic to  be  conveyed  to  a state  hos- 
pital and  there  kept  until  restored 
to  reason.'  The  section  is  in 
Article  7,  Chapter  111,  relating 
to  State  Hospitals  for  the  insane 
and  ha 8 no  reference  to  the  Colony 
for  the  Feeble-minded  and  Epileptic 
provided  for  in  Article  13  of  said 
Chapter.  The  institution  at  Marshall 
1 8 not  a State  Hospital  and  the  only 
way  in  which  persons  are  admitted 
thereto  is  contained  or  provided 
for  in  section  12391,  Revised  Statutes 
1919.  It  follows,  therefore,  that 
the  restraint  and  control  over  peti- 
tioner by  the  respondent,  as  Super- 
intendent of  the  Colony  for  Feeble- 
minded, is  without  authority  of  law, 
tad  she  should  be  discharged  there- 
from. 

Admission  to  the  Missouri  State  School  for  Feeble- 
minded can  only  be  obtained  pursuant  to  the  laws  of  1931, 
p.  218,  Section  8696,  which  reads: 

"There  shall  be  received  and  gra- 
tuitously supported  in  the  Missouri 
state  schools,  f eebxe-minded  and 
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epileptics  residing  in  the  state 
who,  if  of  age,  are  unable,  or  if 
Tinder  age,  whose  parents  or  guard- 
ians are  unable  to  provide  for  their 
support  therein,  and  who  shall  be 
designated  as  state  patients*  Such 
additional  manner  of  feeble-minded 
and  epileptics,  whether  of  age  or 
under  age,  as  can  be  conveniently 
accomodated,  shall  be  received  into 
the  school  by  the  managers  oH  such 
terms  as  shall  be  just?  and  shall  be 
designated  as  private  patients* 
heebie-minded  end  epileptics  shall  be 
received  into  the  school  only  upon 
the  written  recuest  of  the  persons 
ae si ring  to  send  them,  stating  the 
age,  place  of  nativity,  if  known, 
Christian  and  surname,  and  the  town, 
city  or  county  in  which  such  persona 
respectively  reside,  and  the  ability 
of  the  respective  parents  or  guard- 
ians or  others  to  provide  for  their 
support  in  whole  or  in  part,  and  if 
in  pa  t only,  stating  what  part;  and 
stating  also  the  degree  of  relation- 
snip  or  other  circumstances  of  connec- 
tion between  the  patients  and  the 
persons  reouesting  their  admission; 
which  statement,  in  all  cases  of  state 
patients,  must  be  verified  by  the  affi- 
davit of  the  petitioners  and  of  two 
disinterested  persons,  and  accompanied 
by  the  opinion  of  two  qualified  phy- 
sicians, all  residents  of  the  same 
county  with  the  patient,  and  acquainted 
with  the  facts  and  circumstances  stated, 
and  who  must  be  certified  to  be  credible 
by  the  county  court  of  that  county, 
or,  in  the  case  of  the  city  of  St* 

Souls,  by  the  hospital  commissioner 
or  the  assistant  hospital  commissioner 
of  said  city;  and  such  county  court, 
or,  in  the  case  of  the  city  of  St, 
liouia , the  comptroller  of  said  city, 
must  also  certify,  in  each  case,  that 
such  patient  is  an  eligible  and  proper 
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candidate  for  admission  to  the 
colony.  State  patients,  whether  of 
age  or  under  age,  may  also  be  re- 
ceived into  the  colony  upon  the 
official  application  of  any  Judge 
of  a court  of  record*  Provided, 
that  the  couity  in  which  such  state 
patients  as  are  now  inmates  of  said 
school,  resided  when  they  were  ad- 
mitted, and  the  county  wherein  such 
state  patients  hereinafter  admitted 
may  reside  at  the  time  of  such  ad- 
mission, shall  be  liable  for  and 
shall  pay  into  the  treasury  of  said 
school  the  sum  of  five  do liars  per 
month  for  each  of  such  state  patients, " 

Section  8368  R,  S.  to.  1929,  provides: 

"The  officer  in  charge  of  the  insti- 
tution, by  and  with  the  written  con- 
sent of  the  president  of  paid  board, 
shall  be  authorized  and  empowered  to 
return  whence  she  came  and  any  girl 
who  shall  be  found  to  be  incorrigi- 
ble or  an  improper  subject  for  ad- 
micslon;  and  thereupon  the  court  or 
magistrate  by  whom  the  said  girl  was 
committed,  or  his  successor  in  office, 
shall  have  power  to  pass  such  sentence 
as  would  have  been  legal  in  the  first 
instance  if  said  girl  had  not  been 
sent  to  raid  industrial  home," 

Section  8470  R.  S,  L.O..1029,  provides: 

"The  commissioners  of  the  department 
of  pehal  institutions  shall  have  con- 
trol of  the  institutions,  determine 
the  policy  of  the  same  and  make  nec- 
essary rules  not  inconsistent  with 
the  law,  for  the  discipline,  instruc- 
tion, and  employment,  and  release  or 
transfer,  of  the  inmates:  cause  to  be 
kept  proper  records  including  those  of 
the  inmates;  and  audit  the  accounts 
of  the  superintendent  monthly." 
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In  the  Lpwa  1937,  p.  400,  we  find  that  the  Board 
of  Probation  and  Parole  is  now  vested  with  the  authority 
directed  to  the  Commissioners  of  the  department  of  Penal 
Institutions. 


CONCLUSION. 


The  legislative  purpose  of  the  State  Industrial 
Home  for  girls  is  to  confine,  away  from  hardened  crim- 
inals, young  girls  found  to  be  incorrigible  and  immoral, 
and  at  the  tame  time  guilty  of  an  offense  not  punishable 
v.Ith  imprisonment  for  life,  or  found  guilty  of  a mis- 
demeanor, and  to  reform  said  girls.  The  Institution 
was  not  intended  as  an  insane  asylum. 

Our  State  hospitals  for  the  insane  are  for  the 
pur.ose  of  confining  insane  persons,  while  the  coiiony 
for  the  f eeble-m'.ndec  is  established  to  confine  the 
feeble-minded  and  epileptics. 

Persons  committed  to  tlissouri  penal  institutions 
may  be  transferred  to  state  hospitals  for  the  insane 
pursuant  to  Section  8659,  supra,  but  where  the  demented 
person  be  a fit  subject  for  the  colony  for  the  feeble- 
minded at  Marshall  the  j,rovisior.s  for  transfer  from  penal 
institutions,  set  out  in  Section  8759,  supra,  have  no 
application.  Such  Is  the  holding  in  the  C-riggs  case, 
supra.  Admission  to  the  colony  for  the  feeble-minded 
is  only  legal  after  an  Inquiry  and  adjudication,  find- 
ing the  person  to  be  feeble-minded  and  after  affording 
the  person  afflicted  an  opportunity  to  be  represented 
at  a Judicial  sanity  hearing. 

The  Legislature  realized  that  Inmates  at  the  State 
Industrial  Home  for  girls,  throu*;h  some  oversight  or 
misinformation,  or  In  the  quick  natural  dissipating 
process  of  nature,  may  be  discovered  committed  to  the 
Industrial  Home  for  girls,  aiwl  at  the  same  time  be  insane 
or  feeble-minded.  Y/hen  this  insane  condition  be  discovered 
the  Legislature  properly  provided  for  removing  the  afflicted 
person  In  an  orderly  and  human  manner,  either  by  transfer 
to  state  hospitals  for  Insane,  under  the  provisions  of 
Section  451,  supra,  and  when  discovered  an  Idiot  and 
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eligible  only  to  the  colony  for  the  f eeble-q&nded,  then 
for  the  return  of  the  afflicted  person  to  the  Jurisdic- 
tion of  the  Court  which  committed  the  afflicted  person, 
as  set  out  In  Sections  8368  Lnd  8470,  supra. 

It  was  Intended  by  the  Legislature  that  Insane  or 
Idiotic  persons  should  never  knowingly  be  received  at 
the  penal  Institution,  and  when  this  mental  condition 
be  discovered,  steps  should  be  immediately  taken  to  see 
that  the  afflicted  person  be  taken  from  the  penal  insti- 
tution to  a proper  place  of  confinement,  according  to 
the  particular  mental  ailment,  and  pursuant  to  the  rules 
of  the  ^oard  of  Probation  and  Parole,  and  the  written 
consent  of  the  president  of  the  Board, 

We  are  of  the  opinion  that,  where  the  Inmate  be 
insane  or  Idiotic  It  is  always  legal  and  proper,  upon 
written  consent  of  the  Board  and  its  president,  to 
Immediately  return  and  deliver  the  afflicted  inmate  to 
the  custody  of  the  sheriff  of  the  county  in  which  the 
afflicted  Inmates  was  originally  committed  to  be  dealt 
with  according  to  law. 


Respectfully  submitted 


to:,  ore  sawyers 

Assistant  Attorney  General. 


Arr ROVED: 


J.  1.  TAYLOR 

(Acting)  Attorney  General. 
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ASSESSORS:  Distributable  property  assessed  by  State  Tax 

Commission}  non-distributable  property  is 
local  property  and  is  assessed  by  the  county 
assessor 


January  14 , 1937 


Honorable  N.  Elmer  sutler 
Prosecuting  Attorney 
Stone  Couhty 
ralena  , Mi  8 so  url 


Dear  Sir: 


V.e  have  received  your  Inquiry,  which  is  as  follows: 

"Will  you  please  give  me  an  opinion 
on  the  following: 

"In  this  County  we  have  the  empire 
District  electric  Co.  that  owns 
several  acres  of  land,  and  most  of 
it  in  small  rural  school  districts 
that  are  usually  short  on  school 
revenue,  this  company  being  a 
corporation  is  asking  that  the 
land  they  own  be  placed  on  the 
Hall  Road  book  and  t axed  as  such. 

It?  it  compulsory  that  this  be  done 
by  the  Assessor?" 


1’or  the  purpose  of  assessing  taxes  on  proDerty  owned 
by  ra'lroad  corporations  in  this  state  the  Legislature  has 
provided  in  Jjrticle  13, R.  S.  1929, the  course  to  be  followed, 
broadly  speaking,  there  are  two  classes  of  railroad  proo- 
erty  for  the  purpose  of  assessment  and  taxation)  the  one 
is  what  is  termed  distributable  property,  the  other  is  all 
property  that  is  not  distributable  property,  it  being  some- 
times designated  as  local  property,  ihe  former  class, 
that  is,  the  distributable  property,  is  subject  to  assess- 
ment at  the  average  rate  of  all  property  In  the  county  and 
Is  assessable  by  the  Ltate  soard  of  Equal! zatlon;  the 
local  property  Is  subject  to  the  local  rate  and  ir  assessed 
by  the  assessor  Lut  after  assessment  Is  subject  to  the 
method  prescribed  In  said  article  13  as  to  the  method  of 
collect* on  thereof. 

In  the  case  of  State  ex  rel.  School  District  v. 
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<«addlll  330  uo,  1118,  the  court  v/as  primarily  considering 
th9  distributable  property  and  the  taxation  thereof,  but 
In  that  opinion  some  light  is  thrown  on  the  non-dlstrlbutable 
property  and  the  assessment  thereof.  At  page  1124  the  court 
says  t 


" ihe  provisions  for  the  assessment 
and  taxation  of  'other  railroad 
oroperty'  are  outlined  in  Sections 
10012,  10017,10022,  10024,  10025, 
1002ti  and  10029,  Revised  Statutes 
1929.  According  to  these  the  prop- 
erty of  a ra'lroad  company  Is 
divided  into  two  classes.  The 
first  consists  of  the  railroad, side 
tracks,  depots,  water  tanks,  turn- 
tables, rolling  stock, etc ., all  of 
which  have  been  denominated  by  this 
court  In  construing  the  statutes 
as  the  distributable  property  of  a 
railroad  company.  The  second  class 
consists  of  all  property  not  included 
In  the  first,  such  as  roundhouses, 
workshops,  etc.  referred  to  In  Sec- 
tion 10025  as  'local  property. • 

This  latter  class  Is  required  to 
be  assessed  by  local  asaesslng 
officer,  and  need  not  be  further 
considered  at  this  time.  Ihe  method 
prescribed  for  the  assessment  and 
taxation  of  the  distributable 
property  Is  our  Immediate  concern.” 


~nd  at  page  1125,  speaking  of  the  distributable  prooerty, 
the  court  said* 

"On  the  ag  re gate  value  apportioned 
to  a county , the  county  court  of 
such  county  shall  levy  taxes  for 
county  purposes  at  the  same  rate 
levldd  on  other  property  In  the 
county  for  such  purposes j on  the 
apportionments  made  to  municipal 
townships,  cities  and  towns 
respectively.  It  shall  levy  tax?e 
at  the  same  rates  levied  on  other 
property  within  the  territorial 
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boundaries  of  those  subdivisions 
and  agencies  lor  their  respective 
purposes?  and  on  the  apportionment 
made  to  the  county  It  shall  make  a 
further  levy  of  taxes  for  school 
purposes  - at  the  average  rate  as 
heretofore  defined.  The  school  taxes 
so  levied  shall  t.e  distributed  when 
collected,  not  on  a mileage  basis 
to  the  school  districts  In  which 
some  part  of  the  railroad  Is  located, 
but  to  all  the  districts  In  the 
county,  the  fund  to  be  apportioned 
among  them  according  to  their 
enumeration  retunas,” 


In  the  case  of  State  ex  rel.  v,  Hannibal  and  St, 
Joseph  Hallroad  Company  110  Mo,  265,  1,  c,  272,  the  court 
said* 


"The  bulldlhgs  of  a railroad 
company  are  subject  to  taxation 
like  other  property,  at  the 
local  rates  fixed  In  the  districts 
where  they  are  situated," 


Section  10025  prescribes  the  method  of  assessing 
local  property  so  owned,  and  is  as  follows: 

"All  property,  real,  personal  or 
mixed,  including  lands,  machine 
and  workshops,  roundhouses,  ware- 
houses and  other  buildings,  goods, 
chattels  and  office  furniture  of 
whatever  kind,  owned  or  controlled 
by  any  railroad  company  or  corpora- 
tion in  this  state  not  hereinbefore 
specified,  shall  be  assessed  by 
the  proper  assessors  in  the  several 
counties,  cities,  incorporated  towns 
and  villages  wherein  such  property 
Is  located,  under  the  general  revenue 
laws  of  the  state  and  the  municipal 
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lawn  regulating  the  assessments  of 
other  local  property  In  such  counties, 
cities.  Incorporated  towns  and  villages, 
resDectlvely , but  the  taxes  on  the  prop- 
erty so  assessed  shall  be  levied  and 
collected  according  to  the  provisions 
of  this  article," 


Section  10029  provides  the  method  of  levying  school 
taxes.  It  requires  the  levy  on  the 

"roadbed,  rolling  stock  and  movable 
property  of  railroads  in  this  stattt" 

be  taxed  by  adding  up  the  total  school  district  rate  for 
taxes  and  levying  the  average  rate  thereon,  but  as  to  "all 

"all  lands , workshops  and  ware- 
houses, and  other  buildings  and 
personal  property  belonging  to 
such  railroad  conpanv  lying  In 
any  school  district, 

that 

"shall  be  taxed  at  the  same  rate 
as  other  property  in  such  district, 
and  the  echool  taxes,  and  taxes  for 
the  erection  of  public  buildings 
and  for  other  purposes .thereon, 
shall  go  to  the  district  in  which 
such  lands , depots , workshops  or 
bu’ldlngs  are  situate." 


In  the  case  of  State  ex  rel.  v.  Hannibal  and  St. 
Joseph  Railroad  Company  135  Ho.  618,  the  Supreme  Court  of 
this  State,  In  Sane,  while  holding  that  the  local  property 
owned  by  the  railroad  and  not  usea  In  the  usual  operation 
of  the  road  should  be  locally  assessed  throws  considerable 
light  on  the  question  of  what  property  held  by  the  rail- 
road Is  local  property,  it  holds  that  a coal  yard  owned 
by  the  railroad  and  located  along  the  side  of  the  rlpht-of- 
way  and  leased  out  Is  local  property  and  should  be  locally 
assessed,  saying,  at  1.  c.  648, 
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"The  local  assessor  had  no  power 
to  assess  the  land  of  defendant 
which  was  used  as  a yard.  The 
tracks  In  a yard  may  properly  be 
termed  side  tracks,  and  include 
the  ground  necessary  for  the 
convenient  and  safe  movement  of 
cars  and  for  loading  and  unload- 
ing them.  But  defendant  had  no 
right  to  lease  out  for  private 
ourposes  a portion  of  the  yard, 
and  for  taring  rurposes  still  call 
it  a part  of  the  yard.  State  ex 
rel.  y.  Railroad,  117  Mo.  6. 

"The  assessment  of  lot  number  10 
by  the  local  authorities  was  there- 
fore proper  and  is  sustained." 

Section  10026  requires  the  railroad  to  furnish  a sworn 
list  to  the  county  clerk  of  each  county  in  which  the  railroad 
has  property. 

Section  10028  provides  the  method  for  levying  the  taxes 
except  for  the  school  taxes  which  are  provided  for  in  Section 
10029,  supra. 

Section  10066,  Laws  of  Missouri  1933,  pages  422  and  423 
reads,  in  part: 

" * * * and  all  property,  real  and 
personal,  including  the  franchisee 
ov/ned  by  telegraph,  telephone,  elec- 
tric power  and  light  companies,  elec- 
tric transmission  lines,  oil  pipe 
lines,  gas  pipe  lines,  gasoline  pipe 
lines,  and  express  companies,  shall  be 
subject  to  taxation  for  state,  county, 
municipal  and  other  local  purposes  to 
the  same  extent  as  the  property  of 
private  nersons.  And  taxes  levied 
thereon  shall  be  levied  and  collected 
in  the  manner  as  is  now  or  may  here- 
after be  provided  by  law  for  the 
taxation  of  railroad  oro^erty  in  this 
state,  and  county  courts,  and  the 
county  and  state  boards  of  equalization 
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are  hereby  required  to  perform  the  same 
duties  and  are  given  the  same  powers 
in  assessing,  equalizing  and  adjust- 
ing the  taxes  on  the  property  set  forth 
in  this  section  as  the  said  courts  and 
boards  of  equalization  have  or  may  here- 
after be  empowered  with  in  assessing, 
equalizing,  and  adjusting  tiie  taxes  on 
railroad  property;  * * * 


The  above  section  provides  thet  the  property  owned  by 
telegraph,  telephone,  electric  power  and  light  companies, 
electric  transmission  lines,  oil  pipe  lines,  gasoline  pipe 
lines  and  express  companies  shall  be  subject  to  taxation  to 
the  same  extent  as  the  property  of  private  persons,  and  shall 
be  levied  and  collected  in  the  same  manner  as  now  or  may  here- 
after be  provided  by  law  for  the  taxation  of  railroad  property 
in  this  state. 


In  the  case  of  State  v 

Court  copied  with  approval  an 
General’s  office,  as  f ollows : 


. Gehner,  286  S.  W.  1.  c.  119, 
opinion  given  by  the  Attorney 


the 


"There  is  no  cuestion  about  how  railroad 
property  should  be  assessed.  Section 
13001,  R.S.  1919,  may  be  said  to  be  the 
index  finger  o**  authority  pointing  to  the 
right  to  assess  railroad  property,  and 
section  13002  enumerates  certain  specific 
property  in  pointing  out  the  manner  of  such 
assessment.  This  has  be^n  called  the  dis- 
tributable property  of  a railroad  comnany, 
a sworn  list  of  which  must  be  furnished 
the  state  auditor  within  a stated  time, 
to  be  assessed  by  the  state  board  of 
equalization. 


"Section  13027,  R.S.  1919,  provides  that 
all  property  of  the  railroad  company  not 
particularized  by  section  13002  shall  be 
assessed  locally,  and  it  will  be  seen  that 
this  section  also  particularizes  somewhat 
the  local  property* by  saying  what  it  in- 
cludes such  as  land,  machine,  ana  workshops, 
roundhouses,  warehouses,  and  other  build- 
ings, goods  end  chattels  and  office 
furniture  of  Whatever  hind  or  character. 
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These  sections  seem  to  be  an  under- 
taking to  set  forth  in  contradistinction 
whet  shall  be  tensed  distributable  pro- 
perty and  whet  may  be  termed  the  non- 
distributable  property  of  railroads,  and 
the  sections  named  the  assessing  authority 
for  each.  The  underlying  principle  character- 
izing the  distinctions  so  made  would  seem 
to  be  that  the  distributable  property  con- 
sists of  that  which  is  used  directly  in 
the  operation  of  the  railroad,  end  the  non- 
distributable  property  consists  of  such 
property  whose  use  may  be  only  indirectly 
involved. 

"I  take  it  that  the  particularization  em- 
ployed in  sections  13002  and  13027  was  not 
intended  by  the  Legislature  to  be  the  con- 
ferring of  a power  with  limitations  upon 
that  povror  to  tar  only  what  was  therein 
specified,  but  that  the  undertaking  to 
particularize  was  intended  to  be  illustra- 
tive of  the  method  or  ’.manner  of  handling 
the  property  for  taxation  purpose?;  that 
the  property  known  as  the  distributable 
property  of  the  railroad  company,  from 
Its  character  and  manner  of  its  uae,  could 
be  better  handled  for  tn  ation  nurposes 
through  the  state  board  of  equalization 
and  8 more  nearly  Just,  assessment  accom- 
plished; and  that  for  this  ’•arson  the 
legislature  made  it  the  state  board’s  duty 
to  make  the  assessment,  while  5t  left  to 
the  local  authorities  the  right  to  assess 
purely  local  property.  * * * * 

HThere  was  no  such  particularization  in  pro- 
viding for  the  assessment  and  taxation  of 
bridges,  telegraph,  telephone,  and  express 
companies,  electric  power  and  li£_ht  companies, 
electric  transmission  lines  and  oil  pipe 
lines,  es  was  made  by  the  Legislature  in 
pointing  out  the  method  for  taxing  railroad 
property,  but  the  section  was  made  to  refer 
back  to  the  railroad  statutes  for  the  :^nner 
of  taxation,  and  the  two  groups  of  statutes, 

I think,  should  be  read  together  in  order  to 
arrive  at  the  legislative  meaning. 

"In  the  light  of  all  these  stetute6, 
when  read  together,  it  is  the  opinion  of 
this  department  that  section  13056,  K.  S. 

1919,  as  amended  by  the  act  of  1923,  means 
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that  such  or  the  properties  nemed 
therein  es  may  be  used  distributably, 
including  franchises,  are  to  be  es- 
ser  sed  by  the  state  ta-r  commission, 
and  that  the  remainder,  or  nondis- 
tributable  property,  is  to  be  left  to 
t]  e local  authorities  for  assessment 
according  to  the  practice  followed  by 
the  tar  commission  prior  to  the  opinion 
of  July  31,  1923." 


We  do  not  attempt  to  classify  the  particular  piece  of 
property  in  the  class  of  local  or  i"  the  class  of  distributable, 
but  from  the  rules  »s  announced  by  the  courts  and  as  hereinabove 
set  forth,  you  will  exercise  your  sound  Judgment  as  to  which 
class  it  belongs  in. 

While  you  do  not  ask  the  question  definitely,  yet  it 
appears  that  you  desire  to  know  the  procedure  in  levying  these 
taxes. 

Section  10030,  h.  S.  mo.  1929,  providing  for  the  making 
of  the  railroad  tax  book,  is  as  follows: 

"./ithln  ten  days  after  the  county  court 
shall  have  levied  the  taxes  on  railroad 
property,  as  prescribed  in  the  two 
preceding  sections,  the  county  clerk 
of  such  county  shall  extend  the  same 
on  a separate  tax  book,  to  be  known 
as  the  railroad  tax  book,  in  which  he 
shall  place,  first,  the  total  valua- 
tion of  the  roadbed  and  rolling  stock 
of  eaoh  railroad  company,  as  equalized 
and  apportioned  to  such  county  by  the 
state  board  of  assessment  and  equaliza- 
tion, with  the  amount  of  state,  county, 
municipal  township,  city,  town  or 
village  school  tcxes,  and  taxes  for  the 
erection  of  public  buildings  and  for 
other  purposes,  levied  thereon  by  the 
county  court,  stated  separately;  second, 
a description  of  each  tract  of  land, 
town  lot,  or  other  real  estate,  includ- 
ing the  machine  and  workshops  and  other 
buildings  in  numerical  order,  and  per- 
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eonal  property,  es  returned  by  local 
assessors,  and  the  amount  of  state, 
county,  municipal,  city,  town  or 
village  school  taxes,  and  taxes  for 
the  erection  of  public  buildings, 
end  for  other  purposes,  levied 
thereon,  stating  eech  separately,  end 
crediting  school  taxes  and  taxes  for  the 
erection  of  cub lie  buildings,  and  for 
other  purposes,  to  the  proper  district 
or  municipality." 

If  the  property  is  local  and  non-distributable , then 
the  school  tares  are  levied  at  the  rate  of  other  nroperty  in 
the  school  district,  and  the  tax^s  collected  on  it  go  locally 
to  the  district  in  which  it  loceted  as  though  owned  by  a 
private  individual. 

If  the  property  is  in  the  clesa  known  as  distributable, 
the  course  to  be  followed  is  s follows,  as  set  forth  in  the 
case  of  Siete  ex  rel.  School  District  v.  Vaddill,  supra,  where 
the  court  said,  1.  c.  1125: 

"The  State  Tax  Commission  shall  assess 
the  aggregate  valuation  or  such  pro- 
perty, regardless  of  its  location  in 
this  State.  The  State  Board  or  Equali- 
zation shall  then  equalize  such  aggre- 
gate valuation  and  apportion  it,  on  a 
mileage  basis  to  the  counties,  municipal 
tovmships,  cities  and  towns  in  which  the 
property  or  some  part  of  it  is  located, 
and  certify  the  result  of  its  action  to 
the  county  courts  of  the  proper  counties. 

On  the  aggregate  value  apportioned  to 
e county,  the  county  court  of  such  county 
shall  levy  tuxes  for  county  purposes 
p.t  the  same  rate  levied  on  other  property 
in  the  county  for  such  purposes;  on  the 
apportionments  made  to  municipal  town- 
ships, cities  and  towns  respectively, 
it  shall  levy  taxes  at  the  same  rates 
levied  on  other  property  within  the 
territorial  boundaries  of  those  sub- 
divisions and  age  cies  for  their  respec- 
tive purposes,  and  on  the  apportionment 
made  to  the  county  it  shall  make  a further 
levy  of  taxes  for  school  Tjumoses — at  the 
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average  rete  as  heretofore  defined. 

The  school  taxes  so  levied  shall  be 
distributed  when  collected,  not  on  a 
mileage  basis  to  the  school  districts 
in  which  sone  part  of  the  reilroed  is 
located,  but  to  all  the  districts  in 
the  county,  the  fund  to  be  apportioned 
among  there,  according  to  their  enumera- 
tion returns." 

In  either  event,  and  retardless  of  whether  the  property 
is  local  or  distributable,  the  tax  is  levied  and  the  books  ex- 
tended under  the  provisions  of  Section  10030,  supra. 


CONCLUSION 


It  is  our  oninion  that  reel  estate  owned  by  a railroad 
but  not  a nart  of  the  rlght-of-wev  and  not  used  for  side  tracks 
and  not  such  property  as  is  usually  used  in  the  immediate  opera- 
tion of  a rrilroad,  is  non-distributable  or  local  property  of 
the  railroad  end  should  be  assessed  by  the  local  assessor  of 
the  county. 

• 

If  the  property  you  inquire  about  is  owned  by  an 
electric  power  and  light  company  or  a transmission  line,  the 
seme  rules  apply  as  to  the  assessment  of  its  property  as  apply 
to  railroads. 


Yours  very  truly. 


BRA KE  WATSON, 

Assistant  Attorney  General. 

APPROVE : 


J.  E.  TAYLOR , 

(Acting)  Attorney  General. 


V/ 

CCUUTY  COURT: 


Franklin  County  Court  has  authority  to  convoy  tract 
of  land  for  Memorial  site  to  City  of  Union,  Missouri* 


Honorable  °tto  Buchnoltz 

rri siding  Judge  of  the  County  Court 

iranklln  County 

Union,  Missouri 


near  Judge  Buchholtz: 


This  Is  to  acknowledge  your  letter  of  *-arch  3, 

1937,  together  with  certified  copies  of  the  proceedings  of 
the  county  court  of  Franklin  County,  consisting  of  five 
pages,  with  reference  to  the  matter  of  a site  for  the 
Soldiers',  Sailors'  and  Marinos'  memorial  in  iranklln  County, 
Missouri* 


From  the  statements  in  your  letter,  and  the  append- 
ed records  of  the  county  court,  we  find  that  in  1922  there 
was  purchased  a site  for  the  erection  of  a memorial  Building 
or  Monument  in  appreciation  of  the  services  rendered  by  the 
citizen  soldiery  of  Missouri  in  the  lfcar  against  Germany  and 
her  allies,  and  that  said  site  was  purchased  with  money 
raised  by  the  Union  /ost  of  the  Aim  rican  hegion  at  Union, 
Missouri,  and  funds  derived  from  an  appropriation  of  the 
State  of  Missouri,  found  at  pages  78,  79  and  80,  Laws  of 
Missouri,  1919*  At  the  time  of  the  purchase  of  said  site, 
namely,  March,  1922,  the  title  to  same  was  lodged  in  tie 
County  of  iranklln*  By  an  order  of  record  made  by  the  county 
court  of  rrar.  lin  County,  Missouri,  December  7,  193d  the 
title  to  said  tract  of  lanu  was  ordered  transferred  by  the 
County  of  Franklin  to  the  City  of  Union  to  be  used  for  the 
purp  se  of  erecting  Soldlerd,  Sailors' and  Marines'  memorial 
ana  that  a deed  of  transfer  be  made  upon  a proper  showing 
that  said  property  will  be  used  for  said  purpose.  A#  find 
nothing  In  the  Act  of  1919  which  required  that  the  title  to 
the  site  for  the  erection  of  the  memorial  be  actually  lodged 
in  the  county* 

From  the  statement  in  your  letter  we  note  that  it 
is  the  present  purpose  to  erect  an  Auuitorium  and  Community 
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Center,  and  In  furtherance  of  that  worthy  object  the  citj{has 
voted  bonds  In  the  amount  of  £40,000  and  has  made  application 
for  a i'V<A  grant  of  *32,727,  and  the  building  is  to  be  termed 
a "memorial  Auditorium”,  the  plans  of  which  are  to  be  approved 
by  the  City  Council  of  Union  and  the  Union  rost  of  the 
American  hegion,  which  latter  or  anization  contributed  *>000.00 
of  the  purchase  price  of  the  memorial  site.  In  such  building, 
according,  to  the  plan  outlined  in  your  letter,  there  is  to  be 
kept  and  maintained  a memorial  J?‘ oyer,  approximately  22  by  35, 
which  will  serve  as  a memorial  to  the  Soldiers,  Sailors  and 
Murines  of  the  Vvorld  ar.  Cne  of  your  requirements,  according 
to  your  letter.  Is  that  the  title  to  the  block  of  land  must 
be  vested  in  the  Cit^  of  Union  before  the  expenditure  of  the 
bond  money  and  BWA  funds  are  expended,  fte  note  further  that 
the  county  contributed  nothing  to  the  purchase  of  said  site. 

Your  question  is,  has  the  county  court,  under  the 
circumstances  as  detailed  in  your  letter  and  as  set  forth 
in  the  certified  copies  of  the  record,  the  authority  to  convey 
said  tract  of  land  to  the  City  of  Union  for  the  purposes 
mentioned  therein? 

i’he  county  in  the  original  acquirement  of  the  tract 
of  land  was  merely  a trustee  and  seemingly  nothing  has  been 
done  toward  the  furtherance  of  the  worthy  purpose  of  the 
American  Legion  lost  of  Union  and  the  State  of  Missouri  in 
contributing  and  appropriating  the  funds  for  that  purpose, 
other  than  toe  purchasing  of  a site. 

Under  the  above  circumstances,  we  can  see  no  legal 
objection  to  the  county  court  conveying  the  property  to  the 
City  of  Union  for  the  purpose  of  erecting  a "Memorial  Auditorium1 
so  lonr  as  there  is  set  aside  in  said  memorial  building  suitable 
space  for  the  original  purpose  as  provided  by  the  act  of  1919 
and  for  the  purposes  which  actuated  the  Union  American  Legion 
Boat  to  contribute  the  sum  of  £600. oO  for  said  purposes.  W© 
know  of  no  more  useful  and  worthy  purpose  for  which  the  funds 
contributed  by  the  American  "egion  and  the  State  of  Missouri 
could  be  used  than  set  forth  In  your  letter  of  March  3,  1937. 

%e  understand  that  the  American  Legion  rost,  the  City  of  Union, 
and  the  County  Court  of  rranklin  County,  all  approve  the  plan 
of  transferring  the  property  to  the  City  of  Union,  and  that 
the  only  question  is,  has  the  County  Court  the  power  and 
authority  to  transfer  the  site  to  the  City  of  Union  for  the 
puip  osea  aforementioned? 
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It  Is,  therefore,  under  all  the  facts  and  circum- 
stances, our  opinion  that  the  county  court  lias  the  authority 
to  convey  said  property  to  the  City  of  Union  with  such 
reservation  as  it  desires  to  make  relative  to  the  perpetuating 
the  memory  of  those  who  rendered  service  in  the  World  «ar* 


Very  truly  yours. 


COVEnL  K.  H£WITT 
assistant  Attorney-General 


A. rROVhD: 


J.  X.  TAX i- OR 

(Acting ) Attorney-General* 


CRHihG 


a'O.'S  AND  FISH 
Dffl&imiENT: 


Fee  a eurnea  oy  tne  Commissioner  ocic*6 
July  1,  1937 , should  be  placed  in  the 
Game  Protection  Func. . 


Bills  and  accounts  made  prior  to  July  1st 
should  be  paid  from  the  Game  Protection  ^ ana 


June  L9,  1937 


Honorable  ilbur  C.  Buford 
Connies loner 
Game  and  1'isk  uepnrtnent 
Jefferson  City,  V.iasouri 


FILED 

/B 


Dear  Lr.  Buford: 


four  letter  of  June  13th,  submitting  the 
following  question  for  an  opinion,  in  acknowledged: 

H,..'ill  tho  incone  for  licenses 
sold  in  June  and  which  is  re- 
mitted to  this  Lepar tme.it  in 
July,  be  placed  to  the  & rae 
Protection  fund  or  the  Conser- 
vation Oonriir  sion  funu.? 

The  last  p-  r« graph  of  nendront  No.  4 is 

as  follows : 


"The  general  assembly  nay  enact 
any  la v/s  in  aid  of  but  not  in- 
consistent vrith  the  provisions 
of  this  amendment  and  all  exist- 
ing lav;s  inconsistent  herewith 
shall  no  longer  ro  aln  in  force 
or  effect*  This  amendment  shall 
be  self-enforcing  and  .go  into 
effect  July  1,  1937;" 


Honorable  V/ilbur  C.  Buford 
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June  29,  1937 


xjuendinent  No.  4,  although  adopted  at  the 
general  election  of  1936,  remains  inoperative  until 
July  1,  1937.  The  fees  in  question  being  collected 
under  the  laws  in  existence  prior  to  July  1st  would 
naturally  be  ariensble  to  said  laws,  and  as  a result 
when  remitted  should  bo  placed  in  the  Game  Protection 
Fund  and  not  in  the  Conservation  Commission  fund. 

Likewise  the  same  result  would  apply  to 
bills  and  accounts  incurred  prior  to  July  1st,  the 
same  being  incurred  under  the  lews  existing  prior  to 
the  effective  date  of  amendment  No.  4,  and  being 
bills  and  accounts  incurred  under  the  statutes  then 
existing. 


Therefore  we  are  of  the  opinion  that  the 
bills  and  accounts  should  be  paid  out  of  the  Game 
Protection  Funds,  and  any  surplus  funds  remaining 
after  the  bills  and  accounts  ure  paid  should  be 
delivered  to  the  Conservation  Commission. 


Respectfully  submitted, 


OLLIVER  1 . . NO LIN 
Assistant  Attorney  General 


a-  PROVED: 


J • -Li  « t.-Yl'o  r 

(Acting)  Attorney  General 


O’.N/R 


STATE  PARKS;  Control  and.  management  of  state  parks, 
where  vested. 


July  9,  1937 


Honorable  W.  C.  Buford 
Secretary 

Conservation  Commission 
Jefferson  City, Missouri 


f 


FILED 


Dear  Mr.  Buford: 


This  will  acknowledge  receipt  of  your  letter 
of  recent  date  requesting  an  opinion  from  this  office 
which  reads  as  follows: 

"It  is  ray  desire  to  have  your 
opinion  as  to  what  state  parks, 
or  parts  of  state  parks,  come 
under  the  new  Conservation 
Commission.  Also  those  that 
come  under  the  State  Park  Board. 

I am  enclosing  a list  of  our 
state  parks. 

"I  am  not  asking  for  this  opinion 
for  the  Commission,  but  for  my 
own  personal  knowledge." 


At  the  general  election  held  in  November,  1936, 
the  people  of  this  state  adopted  a constitutional  amend- 
ment designated  number  4,  which  vested  the  control,  manage- 
ment , restoration,  conservation  and  regulation  of  the 
birds,  fi3h,  game,  forestry  and  all  wild  life  resources 
of  the  state  in  a Conservation  Commission  consisting  of 
four  members,  to  be  appointed  by  the  Governor.  This 
amendment  went  into  effect  July  1,  1937.  Said  Constitu- 
tional Amendment  provides,  in  part: 

"The  control,  management,  restora- 
tion, conservation  and  regulation 
of  the  bird,  fish,  game,  forestry 
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and  all  wild  life  resources 
of  the  State,  including  hatch- 
eries, sanctuaries,  refuges, 
reservations  and  all  other  prop- 
erty now  owned  or  used  for  said 
purposes  or  hereafter  acquired 
for  said  purposes  and  the  acquisi- 
tion and  establishment  of  the 
same,  and  the  administration  of 
the  laws  now  or  hereafter  pertain- 
ing thereto,  shall  be  vested  in 
a commission  to  he  known  as  the 
Conservation  Commission,  to  con- 
sist of  four  members  to  b e 
appointed  oy  the  Governor,  not 
more  than  two  of  whom  shall  be 
members  of  the  same  political 
party.” 


From  a reading  of  said  amendment  it  is  plain 
that  the  control  and  management  of  all  hatcheries, 
sanctuaries,  refuges,  reservations  and  all  other  property 
now  owned  or  used  for  said  purposes  or  here4fter  acquired 
for  said  purposes,  whether  in  state  parks  or  not,  are  now 
vested  in  the  Conservation  Commission.  No  provision 
is  found  in  said  amendment,  however,  giving  the  Conserva- 
tion Commission  the  control  or  management  of  the  recreation- 
al parks  of  this  state  or  the  recreational  areas  contained 
in  parks  used  in  part  for  con  rvation  purposes. 

The  Fifty-ninth  General  Assembly,  recognizing 
that  there  was  no  provision  providing  for  the  control, 
regulation  and  management  of  the  state  parks  since  the 
adoption  of  Constitutional  Amendment  No.  4,  passed  House 
Bill  No.  184  which  creates  a State  Park  Board  and  vests 
the  control  and  management  of  state  parks  in  said  board. 

The  fact  that  the  Legislature  recognized  that  Constitu- 
tional Amendment  No.  4 did  not  give  the  Conservation 
Commission  authority  over  the  recreational  parks  of  this 
state  is  clearly  evidenced  by  the  emergency  clause  of 
House  Bill  No.  184,  which  reads t 

"Sec.  4.  Because  of  the  fact  that 
since  the  adoption  of  Amendment 
No.  4 to  the  Constitution  of  the 
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State  of  Missouri  at  the  general 
election  held  November  3,  1936, 
there  is  no  law  in  this  State 
which  adequately  provides  for  the 
ownership,  control  and  regulation 
of  several  of  the  state  parks  in 
the  State  of  Missouri  an  emergency 
is  declared  to  exist  within  the 
meaning  of  the  Constitution  and 
this  act  shall  be  in  full  f orce  and 
effect  from  and  after  its  passage 
and  approval." 


While  House  3111  No*  184  vests  the  control  and 
regulation  of  the  state  parks  in  the  State  Park  board 
it  cannot  be  said  that  said  Act  gives  the  park  board 
control  and  management  of  hatcheries,  sanctuaries, 
refuges,  reservations,  and  of  the  birds,  fish,  game  and 
wild  life  resources  contained  in  said  parks,  for  the 
reason  that  to  so  construe  said  act  would  render  it 
unconstitutional  as  being  in  conflict  with  Constitutional 
Amendment  No.  4,  which  gives  the  Conservation  Commission 
the  control  and  regulation  of  these  things.  Bearing  in 
mind  that  an  act  should  never  be  construed  as  unconstitu- 
tional if  a reasonable  construction  of  same  can  be  given 
which  will  render  it  constitutional,  it  is  our  opinion 
that  House  Bill  No.  184  does  not  attempt  to  give  the 
State  Park  Board  any  jurisdiction  over  hatcheries, 
sanctuaries,  refuges,  reservations  and  wild  life 
contained  in  said  parks. 

From  the  above,  we  think  it  plain  that  the  con- 
trol and  management  of  all  wild  life  resources,  including 
hatcheries,  sanctuaries,  refuges,  reservations  and  all 
other  property  used  for  said  purposes,  whether  located 
in  a state  park  or  not,  are  vested  in  the  Conservation 
Commission.  It  necessarily  follows  that  all  state 
parks  used  exclusively  for  the  restoration,  conservation 
and  regulation  of  the  bird,  fish,  game  and  wild  life 
resources  of  the  state  are  now  under  the  exclusive  juris- 
diction of  the  Conservation  Commission.  V«e  think  it 
equally  clear  that  all  state  parks  used  solely  for 
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recreational  purposes  are  now  under  the  exclusive  con- 
trol and  management  of  the  State  Park  Board* 

The  question  then  arises  as  to  the  control  and 
management  of  state  parks  that  are  used  both  as  recreation- 
al areas  and  whifch  also  have  fish  hatcheries,  bird 
sanctuaries,  game  refuges  and  other  wild  life  resources* 

In  these  parks,  as  pointed  out  above,  the  control  and 
management  of  the  wild  life  resources,  including  hatch- 
eries, sanctuaries,  refuges,  etc.,  contained  in  said  parks, 
are  clearly  under  the  control  and  management  of  the  Con- 
servation Commission*  Nothing  is  found,  however,  in 
Amendment  No.  4,  giving  said  Commission  the  control  or 
management  of  the  recreational  areas  of  these  parks,  that 
is,  the  cabins,  picnic  grounds,  swimming  pools  and  beaches, 
concessions,  etc* 

As  stated  above.  House  Bill  No.  184  gives  the 
control  and  management  of  state  parks  to  the  State  Park 
Board  with  the  exception, in  view  of  Constitutional  Amend- 
ment No.  4,  that  the  fish,  game,  birds  and  other  wild 
life  resources,  including  hatcheries,  sanctuaries,  refuges 
and  reservations  contained  in  said  parks  are  under  the 
control  and  management  of  the  Conservation  Commission* 

It  is,  therefore,  our  opinion  that  the  recreation- 
al areas  contained  in  said  parks  are  under  the  control 
and  management  of  the  State  Park  board  and  that  this  con- 
struction does  not,  in  any  way,  conflict  with  Constitutional 
Amendment  No.  4 vesting  the  control  and  management  of  the 
wild  life  resources,  contained  in  said  parks,  in  the 
Conservation  Commission* 


CONCLUSION 


In  view  of  the  above,  we  conclude  as  follows t 

1*  That  the  control  and  management  of  state 
parks  used  exclusively  for  conserving  and  restoring  the 
wild  life  resources  of  this  state  are  vested  in  the 
Conservation  Commission* 
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2*  That  the  control  and  management  of  state 
parks  used  solely  for  recreational  purposes  are  vested 
in  the  State  Park  Board* 

3.  That  In  state  parks  containing  both  wild 
life  resources  and  recreational  areas  the  wild  life 
resources  contained  in  said  parks , including  game*  fish, 
birds,  hatcheries,  sanctuaries,  refuges  and  reserva- 
tions, are  under  the  control  and  management  of  the  Con- 
servation Commission,  and  the  recreational  areas  contained 
in  said  parks.  Including  cabins,  picnic  grounds,  swimming 
pools  and  beaches,  concessions,  etc*,  are  under  the 
control  and  management  of  the  State  Park  Board. 


Respectfully  suomitced, 

J.  E.  TAYLCR 

(Acting)  Attorney  General 


J ,T:LC 


GAMBLING:  Bingo  and  corn  games  constitute  gambling, 
LOTTERY:  Bingo  and  corn  games. 


1 


a 


September  3,  1937. 


Honorable  N.  Elmer  butler 
Prosecuting  Attorney 
Stone  County 
Galena,  Missouri 

Lear  Sir* 

V>e  have  your  request  for  an  opinion  which  is  as 
follows: 


"In  the  various  counties  in  this 
part  of  the  state  at  carnivals  and 
picnics  we  sometimes  have  games 
called  "Bingo"  or  corn  games,  and 
wheels  of  different  kinds  which  I 
believe  comes  within  the  prohibited 
gambling  law,  also  'penny  pitch* 
etc.  Are  these  different  conces- 
sions violations  of  the  law?" 

In  the  above  type  of  games  it  appears  that  a 
prize  is  awarded  for  a consideration  on  the  turn 
of  a wheel,  towit:  The  element  of  chance.  Similar 
contests,  such  as  guessing,  have  been  held  to  be 
lotteries.  Huddleston  v.  State  94  Ind.  426;  Stevens 
v.  Cincinnatti  Times— Star  Company  73  N.  £•  1056. 

The  Supreme  Court  of  the  United  States  in 
biliingha*  v.  McLaughlin,  68  L.  Ed.  742,  1.  c.  747, 
said: 


"Yihat  a man  does  not  know  and  can- 
not find  out  is  chance  as  to  him, 
and  is  recognized  as  chance  by  the 
law." 

Lotteries  are  prohibited  by  the  Missouri  Consti- 
tution, Article  XIV,  Section  10,  and  by  Section  4314 
R.  S.  Mo.  1929. 
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Sept ember  3,  1937* 


It  Is,  therelore,  the  opinion  of  this  office 
that  bingo  and  other  similar  games  are  a lottery  and 
in  violation  of  the  criminal  laws  of  this  State* 


x.espectfully  submitted 


FRANKLIN  t.*  R LAGAN 

Assistant  Attorney  General* 


APxROVLD: 


L.  TAYLGK 

(Acting  ) Attorney  General. 


FER:AH 


COUNTY  COLLECTOR:  Increases  in  compensation , if  any,  given 

County  Collectors  by  1933  laws  may  be  retained 
SALARIES  AND  FEES:  by  them  even  after  the  taking  away  of  addi- 
tional duties  as  ex  officio  treasurers* 


November  13,  1937. 


Hon.  Elmer  Butler, 
Prosecuting  Attorney, 
Stone  County, 

Galena,  Missouri. 


i* 


Dear  Sir: 


This  is  to  acknowledge  your  letter  which  is  as 

follows : 


"Will  you  please  give  me  an  opinion 
on  the  following: 

”Is  it  legal  for  the  County  Collector 
in  a county  of  less  than  forty  thousand 
inhabitants  to  retain  the  inorease  in 
salary  given  him  by  the  1933  Legislature 
now  that  he  no  longer  has  the  Treasurers 
office?” 

Stone  County  does  not  have  township  organization, 
and  has  a population  of  11,614  inhabitants,  according  to 
the  last  United  States  decennial  census.  Official  Manual 
State  of  Missouri  1935-1936,  p.  284.  Prior  to  1933,  3tone 
County  elected  a County  Treasurer.  Section  12130,  R.  S. 
Mo.  1929.  However,  in  1933,  the  57th  General  Assembly  re- 
pealed Section  12130  and  enacted  a new  section  in  lieu 
thereof.  Laws  of  Missouri  1933,  p.  338.  The  effect  of 
new  Section  12130,  found  in  Laws  of  Missouri  1933,  p.  338, 
abolished  the  office  of  County  Treasurer  in  counties  under 
40,000  inhabitants  and  not  having  township  organization. 
Section  12132a,  Laws  of  Missouri  1933,  p.  338,  provided 
that  the  County  Collector  in  counties  such  as  Stone  County 
should  be  ex  offioio  treasurer  and  to  serve  as  such  ex 
officio  treasurer  without  additional  remuneration.  Said 
section  reads  in  part  as  follows: 

”Such  collector  shall  act  as  ex  officio 
treasurer  and  perform  the  duties  attached 
thereto  with  no  additional  remuneration 


Hon.  Elmer  Butler 


-2- 


November  13,  1937 


s- 


other  than  such  moneys  as  are  allowed 
by  law  for  his  services  as  county 
collector  * * *." 

In  1937  the  59th  General  Assembly  repealed,  among 
other  sections.  Sections  12130  end  12132a.  Laws  of  Missouri 
1937,  pp.  424-427,  inclusive.  Therefore,  at  the  present  time 
Stone  County  has  a County  Treasurer,  and  the  duties  formerly 
performed  by  the  County  Collector  as  ex  officio  treasurer  are 
now  performed  by  the  County  Treasurer.  In  other  words,  the 
two  offices  are  again  separated  and  placed  in  the  same  status 
as  though  the  1933  law  was  never  enacted. 

As  repealed  Section  12132a,  Laws  of  Missouri  1933, 
p.  338,  did  not  provide  for  additional  remuneration  to  the 
County  Collectors  when  acting  as  ex  officio  treasurers,  it 
is  our  opinion  that  increases  in  compensation,  if  any,  given 
County  Collectors  by  the  1933  Legislature  may  be  retained 
by  them  even  after  the  talcing  away  of  the  additional  duties 
as  ex  officio  treasurers  by  the  1937  statutes. 


Yours  very  truly. 


AUBREY  R.  HaMMETT,  Jr., 
Assistant  Attorney  General. 


APPROVED: 


(I  a Lt  m TAXLOA, 

(Acting)  Attorney  General. 


ARE: HR 


COUNTY  BUDGET  ACT:  County  court  must  use  surplus 

funds  of  the  year  1935  after 
all  classes  of  the  budget  act 
have  been  properly  cared  for, 
for  the  purpose  of  paying 
outstanding  warrants  of  previous 
years 


August  28,  1937 


Honorable  Henry  Cain 
Prosecuting  Attorney 
Stoddard  County 
Bloomfield, Missouri 


Dear  Sir : 


This  Department  is  in  receipt  of  your  letter 
of  August  13,  1937,  wherein  you  make  the  following 
inquiry: 


"The  County  court  of  Stoddard 
County  has  asked  me  to  secure 
your  opinion  on  the  following 
state  of  facts,  to-wit:  The 

County  court  of  Stoddard  Coun- 
ty, at  the  proper  time,  set  up 
its  budget  for  the  year  1935, 
and  in  pursuance  to  that  budget 
specified  the  amount  of  warrants 
which  could  be  drawn  on  each 
class  provided  by  law,  and  is- 
sued the  full  amount  authorized 
under  the  budget  for  each  of 
the  first  five  classes.  Since 
that  time  sufficient  revenue 
has  been  collected  to  pay  off 
all  of  the  1935  warrants  issued, 
and  there  is  in  addition  a sur- 
plus of  some  four  or  five 
hundred  dollars  in  the  1935 
revenue  account  over  and  above 
the  amount  of  outstanding  war- 
rants, which  amount  ~as  the 
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full  amount  authorized  under 
the  budget. 

"Two  sets  of  claimants  are  claim- 
ing this  surplus  money  together 
with  any  other  surplus  monies  which 
may  come  into  the  1935  County  revenue 
account.  The  first  set  of  claimants 
are  the  parties  holding  1928  county 
revenue  warrants,  and  which  1928 
county  revenue  warrants  are  the  old- 
est outstanding  unpaid  obligations 
of  Stoddard  County.  The  second  set 
of  claimants  are  parites  who  fur- 
nished services  to  the  county  dur- 
ing the  year  1935,  and  who  were 
not  paid,  by  the  County  Court,  in 
warrants  for  the  reason  that  1935 
budget  allowance  for  each  of  the 
classes  therein  for  the  year  1935 
had  been  exhausted  at  the  time  of 
the  presentment  of  the  bill. 

"The  warrant  holders  contend  that 
the  budget  law  was  passed  for  the 
specific  purpose  of  making  the 
County,  not  only  live  within  its 
expected  revenue  and  thereby 
putting  its  current  position  in 
a businesslike  shape,  but  that  the 
budget  was  also  passed  for  the 
specific  purpose  of  making  the 
county  get  its  past  finances  in  a 
businesslike  shape  by  applying  all 
surpluses  over  and  above  the  bud- 
get allowance  to  the  oldest  out- 
standing obligations.  In  other 
words  they  contend  that  Section  5, 
dealing  with  class  6 warrants,  of 
the  County  budget  Act  of  the  Laws 
of  Missouri  for  the  year  1^55, means 
that  only  class  G warrants  could  be 
issued  by  the  County  Court  for  the 
payment  of  any  bill  over  and  above" 
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that  specifically  set  up  In  the 
first  five  classes  of  tne  budget, 
and  that  these  class  5 warrants 
cannot  be  Issued  If  there  la  any 
outstanding  warrants  of  prior  years 
remaining  unpaid. 

"The  holders  of  the  bills  for  1935, 
which  have  not  been  paid  or  allowed, 
for  the  reason  that  they  were  not 
within  the  budget  limit  for  1935, 
contend  that  it  does  not  make  any 
difference  how  much  a county  may 
spend  for  any  particular  year,  pro- 
vided it  has  the  money  with  which 
to  pay  therefor,  even  though  the 
county  may  have  run  into  debt  for 
large  amounts  during  any  prior  year. 
In  other  words  the  question  is 
whether  or  not  the  holders  of  bills 
for  services  rendered  in  1935  shall 
receive  the  surplus  over  and  above 
the  budget,  or  whether  the  holders 
of  the  oldest  outstanding  warrants 
will  receive  the  money?  If  the 
surplus  money  goes  to  the  payment 
of  the  oldest  outstanding  warrants, 
there  is  some  hope  that  the  indebted- 
ness of  Stoddard  County  will  some 
day  be  paid  off,  and  the  finances  of 
the  county  placed  in  the  condition 
which  was  apparently  intended  by 
the  legislature  when  it  passed  the 
budget  act.  If  however,  the  surplus 
money  goes  to  pay  the  outstanding, 
bills,  there  may  never  c.e  any 
reduction  In  this  indebtedness. 

Please  advise  to  whom  this  surplus 
money  should  be  paid  - warrant 
holders  or  claim  holders." 


The  main  question  involved  is,  in  effect: 
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That  surplus  money,  to  the  amount  of 
approximately  v 500.00,  remains  from 
the  revenue  of  1935  after  all  warrants 
issued  in  said  y~ar  have  been  paid 
for  all  expenditures  anticipated  and 
estimated  under  the  County  Budget  Act. 

Warrants  for  1928  remain  unpaid. 

Parties  performing  services  for  the 
county  in  1935  but  no  warrants  issued 
in  payment  of  such  services  for  the 
reason  that  the  budget  had  been  ex- 
hausted at  the  time  claims  for  such 
services  were  presented. 

Which  parties  are  entitled  to  the 
surplus  money? 


Under  the  Constitution  of  1875,  Sections  11  and 
12, of  Article  X,  were  included.  The  purpose  of  in- 
cluding the  two  sections  was  to  remedy  an  evil  which 
existed  prior  to  the  Constitution  of  1875,  to  the  effect 
that  county  affairs  and  business  were  conducted  so 
loosely  and  inefficiently  that  most  counties  in  the  State 
were  overwhelmingly  in  debt.  The  effect  of  the  above  • 
mentioned  provisions  of  the  Constitution  was  that  war- 
rants were  issued  and  the  warrants  so  issued  each  year 
must  be  paid  out  of  the  revenue  provided  and  collected 
for  that  year.  In  other  words,  the  courts  have  con- 
strued the  provisions  in  the  Constitution  to  place 
counties  on  a cash  basis  to  avoid  excessive  debts.  The 
wisdom  of  the  sections  has  been  demonstrated  through 
experiences  of  counties  for  a number  of  years,  out  in 
recent  years,  perhaps  due  to  the  strained  economic 
conditions  which  have  existed  in  the  State  for  the  past 
six  or  seven  years,  the  Legislature,  in  1933,  sought 
to  promote  further  efficiency  and  economy  in  county 
expenditures  by  enacting  the  Budget  Act,  Laws  of 
Missouri  1933,  page  340,  et  seq.  The  Legislature  of 
1937  made  slight  amendments  to  Sections  2 and  5 of  the 
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Act,  neither  of  the  amendments  having  any  bearing  on 
the  question  at  hand.  The  decisions  with  reference 
to  the  warrants  that  were  to  be  issued,  the  validity 
of  same,  and  how  the  same  were  to  be  paid  under  the 
Constitution  of  1875,  Sections  11  and  12  of  Article  X, 
have  been  interpreted  in  several  instances  by  the 
courts • 


* decision  which  has  been  followed  which  clearly 
sets  forth  the  effect  of  S', act  ions  11  and  12  of  Article 
X,  is  that  of  Kansas  City,  Jort  Scott  & keraphis  Railroad 
Company  v.  Thornton,  15l2  Mo,  1,  c,  575, 

Other  decisions  bearing  on  the  same  question 
and  holding  to  like  effect  are  State  ex  rel.  V.  Johnson, 
162  Mo,  621,  and  State  ex  rel.  v.  Allison,  155  Mo,  325, 

••ith  these  decisions  before  us,  and  applying  the 
same  to  the  fact  that  there  are  surplus  funds  remaining 
from  the  revenue  of  1955,  then,  under  the  above  deci- 
sions, we  should  be  of  the  opinion  that  the  claimants 
of  1635  would  be  entitled  to  the  surplus  money,  but  the 
budget  Act  of  1933  must  be  considered  in  connection  with 
the  contentions  of  both  parties.  Your  letter  states 
that  the  county  court  carried  out  its  duties  by  making 
an  estimate  and  set  up  a budget  dividing  the  expendi- 
tures into  the  five  classes  and  expended  the  money  in 
accordance  with  the  estinate  as  made  in  the  classes, 
all  of  which  is  in  conformity  with  the  provisions  of  the 
act  • 


The  county  court  must  follow  the  County  budget 
Act  and  cannot  ignore  its  provisions.  The  budget  Act 
being  only  four  years  old  there  have  been  few  decisions 
interpreting  its  effect,  however,  the  Supreme  Court  of 
Missouri, on  August  26,  1937,  rendered  a decision  in  the 
case  of  Harry  Traub  v.  Buchanan  County,  Missouri,  Number 
34883,  regarding  claims  filed  in  the  County  Court  of 
Buchanan  County  for  services  rendered  during  the  year 
1954.  Buchanan  County  is  a county  of  more  than  50,000 
population,  your  county  less  than  50,000.  Therefore,  the 
financial  set-up  with  reference  to  the  budget  Act  differs 
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In  the  county  according  to  the  population.  However,  we 
think  that  the  above  mentioned  decision  is  determinative 
of  the  question,  toe  quote  from  the  opinion,  as  follows: 

''Ho  contention  was  made  that  the 
persons  named  in  the  forty-one 
counts  did  not  render  the  service 
as  represented.  The  county  pleaded 
various  defenses,  among  which  was, 
that  the  county  budget  law.  Laws 
1955,  page  540,  etc.,  Ho.  St .Ann., 
page  6454,  was  not  complied  with  in 
any  one  of  the  contracts  or  orders 
forming  the  basis  of  the  various 
claims.  The  county,  therefore, 
takes  the  position  that  it  was  not 
legally  obligated  to  pay  any  of  the 
claims  for  which  suit  was  brought. 

Respondent  asserted,  at  the  trial, 
that  the  budget  law  wa3  unconstitu- 
tional. The  reply  filed  by  re- 
spondent, to  the  answer  of  the  county, 
contained  the  following* 

"’That  said  section  12218  at  page  552 
of  the  Laws  of  Missouri  for  the  year 
1955  is  also  unconstitutional  and  void 
as  in  conflict  with  and  contravention 
of  section  56,  article  VI  of  the 
Constitution  of  Missouri  in  that  said 
section  undertakes  to  deprive  the  Coun- 
ty Court  of  its  right  and  power  to 
transact  the  business  of  the  county 
and  to  vest  3aid  power  in  the  county 
auditor  of  defendant  county  and  that 
said  section  12218  at  page  552  of 
the  Laws  of  Missouri  for  the  year 
1955  is  unconstitutional  and  void 
as  in  violation  of  Section  28  of 
Article  IV  of  the  Constitution  of 
Missouri  in  that  the  matters  under- 
taken to  be  legislated  upon  in  said 
section  are  not  clearly  expressed 
in  the  title  of  said  act.’ 
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"Since  this  case  was  lodged  here 
on  appeal,  several  cases  involv- 
ing the  budget  law  have  been 
decided  by  this  and  other  courts. 

The  case  of  Graves  v.  hurcell,  85  s.  ... 
(2d)  543,  337  Mo.  (en  banc)  574, dis- 
posed of  respondent's  second  conten- 
tion, that  the  title  of  the  act  was 
defective.  It  was  there  decided  that 
the  title  of  the  act  was  not  defective. 
Without  discussing  the  question  again, 
we  rule  the  point  adversely  to  re- 
spondent upon  the  authority  of  that 
case.  M 

**’*****'*«*«'***v4l’  * 

“The  effect  and  intent  of  the  budget 
law,  as  v.e  understand  it,  is  to  compel, 
or  at  least  to  make  it  more  expedient 
for  the  county  courts  to  comply  with 
the  constitutional  provision,  sea.  12, 
art.  10,  Mo.  Constitution,  which 
provides  that  a county  shall  not  con- 
tract obligations  in  any  one  year  in 
excess  of  the  revenue  provided  for 
that  year.  The  budget  law  leaves  the 
transaction  of  business  to  the  county 
courts  • " 

•a**************** 

"The  budget  officer  simply  determines 
whether  sufficient  money  is  provided 
with  which  to  pay  the  obligation  in- 
tended to  be  incurred  by  any  contract 
or  order  presented  to  him  for  indorse- 
ment. 1'hia  is  a mere  matter  of  book- 
keeping. If  the  cash  is  on  hand  or 
has  been  provided  for,  it  is  the  duty 
of  the  auditor  or  budget  officer  to 
make  such  Indorsement  upon  the  order 
or  contract.  If  not,  he  merely  re- 
fuses to  make  the  Indorsement,  irior 
to  the  enactment  of  the  budget  law,  a 
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county  court  had  no  r ight  to  incur 
obligations  in  any  one  year  in  ex- 
cess of  the  revenue  provided  for  that 
year.  By  the  enactment  of  the  budget 
law  the  legislature  has  merely  pro- 
vided ways  and  means  for  a county  to 
record  the  obligations  incurred  and  there- 
by enable  it  to  keep  the  expenditures 
within  the  income.  The  power  of  the 
county  court  not  having  been  curtailed 
by  the  enactment  of  the  budget  law, 
the  point  made  by  respondent  is  with- 
out merit  and  is  ruled  against  him.” 

”If  respondent  means,  by  the  argument 
advanced,  that  the  county  court  was 
estopped  to  assert  the  invalidity  of 
the  contracts,  then  we  are  confronted 
with  the  proposition  that  the  authori- 
ties are  against  that  contention.  We 
need  not  discuss  this  question  at 
length,  because  in  a recent  case,  decided 
by  the  United  States  Circuit  Court  of 
Appeals,  8th  Circuit,  this  identical 
situation  was  fully  considered.  See 
Layne-t.estern  Co.  v.  Buchanan  County, 
Miasovri,  85  led.  (2d)  343.  There,  a 
contractor,  who  had  performed  his 
contract,  sued  the  county  to  recover 
the  contract  price.  Non-compliance  with 
the  budget  law  was  the  principal  defense 
of  the  county.  The  court  diecussed 
the  doctrine  of  estoppel  and  held  that 
the  established  rule  in  Missouri  is, 
that  the  county  was  not  estopped  to 
make  the  defense  in  question.  Judge 
Stone,  in  Layne-U'e stern  Co.  v.  ijuchanan 
County , Missouri , 65  Fed.  (2d)  343,  1.  c. 
350,351,  a concurring  opinion,  had 
the  following  to  sayi 
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M,The  situation  Is  that  section 
19  of  the  budget  Act  (Mo.  St.  Ann., 
sec. 121268 , p.6434)  expressly  states 
that  "no  contract  or  order  Imposing 
any  financial  obligation  on  the 
county  shall  be  binding  on  the  county 
unless  * * * there  is  a balance  other- 
wise  unencumbered  to  the  credit  of 
the  appropriation  to  which  the  same 
is  to  be  charged  and  a cash  balance 
otherwise  unencumbered  in  the  treasury 
to  the  credit  of  the  fund  from  which 
payment  is  to  be  maue,  each  sufficient 
to  meet  the  obligation  thereby  incurred 
and  unless  such  contract  or  order  bear 
the  certification  of  the  accounting 
officer  so  stating".  (Italics  added.) 
Concededly,  none  of  these  quoted 
requirements  was  here  present. 

"’The  Missouri  rule  is  that,  where 
a statute  expressly  states  that,  un- 
less certain  things  are  done,  a con- 
tract by  a political  subdivision  or 
a municipal  corporation  shall  be  in- 
valid, there  can  be  no  estoppel  urged 
to  support  the  contract.  Mullins  v. 
Kansas  City,  268  Mo.  444,  459,  188 
5.  W.  193;  Seaman  v.  Levee  District, 
219  Mo.  1,  26,  117  S.  V».  1084;  Edwards 
v.  Kirkwood,  147  too.  App.  599,  614, 

127  S.  m.  378;  Y. . Cook  & Son  v.City 
of  Cameron,  144  Mo.  App.  137,  142,  128 
S.  W.  269,  270;  Also  see  Phillips  v. 
Butler  County,  187  Mo.  698,  86  S.  W. 
231.’  " 
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It  would  appear  from  the  above  decision  that  the 
terms  of  the  Budget  Act  are  mandatory  and  must  be  follow- 
ed strictly.  The  extra  income  of  1935  can  be  used  for 
any  lawful  purpose,  according  to  Class  Six,  page  342 j the 
conditions  under  which  the  same  can  be  used  are  explained 
under  Section  5,  page  344,  as  follows: 

” Amount  available  for  all  other 
expenses  after  all  prior  classes 
have  been  provided  for.  No  ex- 
pense may  oe  incurred  in  this 
class  until  all  the  prior  classes 
have  been  provided  for.  No  war- 
rant may  be  issued  for  any  expense 
in  class  3 unless  there  is  an 
actual  cash  oalance  in  the  county 
treasury  to  pay  all  prior  classes 
for  the  entire  current  year  and 
also  any  warrant  issued  on  class 
six.  No  expense  shall  be  allowed 
under  class  six  if  any  warrant 
drawn  will  go  to  protest.  Provided, 
however,  if  necessary  to  pay  claims 
arising  in  prior  classes  warrants 
may  be  drawn  on  anticipated  funds 
in  class  six  and  such  warrants  to 
pay  prior  class  claims  shall  be 
treated  as  part  of  such  prior  funds. 

Nor  may  any  warrant  be  drawn  or  any 
obligation  be  incurred  in  class  six 
until  all  outstanding  lawful  warrants 
for  prior  years  shall  have  been 
paid.  The  court  shall  show  on  the 
budget  estimate  the  purpose  for 
which  any  funds  anticipated  as 
available  in  this  class  shall  be 
used." 


In  view  of  the  decision  quoted  extensively  above, 
and  the  provisions  of  Class  six  herein  quoted,  we  are 
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of  the  opinion  that  the  surplus  money  in  question  must 
be  used  in  the  discharge  of  outstanding  warrants  of 
1928, 


Respectfully  submitted. 


OLLIVER  W*  ROLEN 

Assistant  Attorney  General 


APPROVED: 


J.  1.  TAYLOR 

(Acting)  Attorney  General 
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TAXATION — COSTS:  Taxes  more  than  five  years  delinquent 

may  be  deducted  from  criminal  cost  fees* 


October  2,  1&37. 


Honorable  Henry  Cain 
Prosecuting  Attorney 
Stoddard  County 
Bloomfield,  Missouri 

Dear  Sir: 


This  department  is  in  receipt  of  your  request  for 
an  opinion  which  reads  as  follows: 


"At  the  request  of  the  Collector 
of  Stoddard  County,  I am  writing 
you  for  an  opinion  upon  the  follow- 
ing questions,  to-wit: 


"(1)  Where  real  estate  was  offered 
for  sale  for  the  third  time  under 
the  Jones-kunger  Law  in  November, 

1936  and  there  was  no  purchaser  of 
the  tax  certificate  offered  at  that 
third  sale,  whall  the  property  be  re- 
offered  again  at  the  1937  sale  or 
what  should  be  done. 


"(2)  Under  the  provisions  of  the  law 
at  is  now  stands  for  the  offering  of 
tax  certificates,  the  collector  under- 
stands or  believes  that,  for  publica- 
tion purposes,  all  fees  including 
publication  fees  should  be  figured 
on  a one  hundred  per  cent  basis,  but 
in  event  the  tax  payer  elects  to  pay 
his  taxes  before  the  tax  sale  in 
November  he  should  be  permitted  to 
pay  his  taxes  in  accordance  with 
House  Bill  70,  commonly  known  as  the 
remission  of  tax  penalty  bill.  In 
other  words  the  tax  certificate  bill 
says  that  these  certificates  must  be 
o fered  in  November  and  that  all  fees, 
penalties,  etc.,  shall  be  figured  in 
full  up  to  that  time  and  that  amount 
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inserted  in  the  notice  of  sale  of 
tax  certificates,  but  the  remission 
bill  seems  to  have  the  collector 
bothered  and  he  desires  to  know  just 
how  the  notices  should  be  figured. 

"(3)  A party  owes  taxes  for  1930 
and  1932.  The  same  party  has  criminal 
cost  fees  due  him,  and  the  money  for 
the  payment  of  these  fees  is  now  in 
the  hands  of  the  Treasurer.  The  psarty 
to  whom  the  fees  are  due  is  willing 
that  the  fees  should  be  applied  on 
the  payment  of  the  1932  taxes  but  as 
there  will  be  a surplus  over  and  above 
the  1932  taxes  he  is  unwilling  that 
the  balance  should  be  paid  on  the  1930 
taxes  which  he  claims  are  outlawed 
under  the  five  year  statute  of  limita- 
tions for  bringing  suits  on  delinquent 
taxes.  1 have  advised  the  Collector 
that  in  my  opinion  Section  3854  R.  S. 

Mo.  1929  does  not  mean  that  the  taxes 
must  be  within  the  five  year  period 
but  that  the  tax  payer  must  have  paid 
all  his  taxes,  whether  they  are  with- 
in the  five  year  period  or  beyond.  I 
would  appreciate  your  opinion  in  this 
matter  which  will  be  communicated  to 
the  co  lie  ctor." 

In  answer  to  your  first  question  you  will  find  en- 
closed a copy  of  an  opinion  rendered  by  this  department 
to  Honorable  Wm.  C.  Kerckhoff,  Collector  of  Revenue, 
Jefferson  County,  Hillsboro,  Missouri,  on  November  25, 
1936,  the  conclusion  of  wh? ch  reads  as  follows: 

"it  is,  therefore,  the  opinion  of 
tMs  office  that  at  the  next  sale 
of  lands  and  lots  for  delinquent 
taxes,  following  a sale  at  which 
the  tract  or  lot  of  land  has  been 
offered  for  the  third  time  without 
any  bid,  you  should  offer  the  c erti- 
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ficate  of  purchase  on  such  lot  or 
tract  of  land  for  all  taxes  which 
are  not  outlawed,  to-wit,  which  did 
not  become  delinquent  more  than  five 
years  prior  to  the  date  of  such  pro- 
posed sole.” 

In  answer  to  your  second  question,  this  department 
on  September  17,  1937,  in  an  opinion  to  the  Honorable 
Andy  W.  Wilcox,  State  Tax  Commissioner,  sets  forth  the 
procedure  to  be  followed  in  the  sale  of  land  for  delin- 
quent taxes,  under  the  Jones-Munger  law,  in  view  of  the 
Remission  Statute,  Laws  of  1937,  p.  572.  A copy  of  this 
opinion  is  also  enclosed. 

Your  third  question  is  whether  a person  who  owes 
taxes,  which  are  more  than  five  years  delinquent,  is 
subject  to  have  these  taxes  deducted  from  criminal  cost 
fees  due  him. 

Section  3854  R.  S.  Mo.  1929,  provides  in  part  as 
follows : 


"The  county  treasurers  shall  pay 
out  all  such  fees  to  the  proper 
owners  as  the  3eme  may  be  called 
for:  Irovided,  that  before  any 
such  fees  shall  be  paid  the  party 
to  whom  the  same  is  due  shall  fur- 
nish satisfactory  evidence  to  the 
tr easurer  that  lie  or  she,  as  the 
case  may  be,  is  not  at  the  time 
indebted  to  the  state  or  county,  on 
account  of  delinquent  back  taxes, 
or  is  indebted  to  the  state  or 
county  on  account  of  any  fine,  pen- 
alty, forfeitures  or  forfeited  recog- 
nizances, or  costs  for  violation  of 
any  criminal  statute  of  this  state, 
or  for  contempt  of  any  court,  no 
matter  if  the  same  shall  have  been 
paid  by  oath  of  insolvency  as  pro- 
vided by  law;  or  is  indebted  to  the 
state  or  any  county  on  account  of 
any  funds  coming  to  his  hands  by 
reason  of  any  public  office:  -*  *■ 
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Section  9940  R.  S.  Mo.  1929,  states  the  limita- 
tions on  the  collection  of  personal  taxes  and  provides 
in  part  as  follows: 

"*#■»*  and  suits  thereon  may  be 
instituted  after  the  expiration  of 
said  first  day  of  January,  and  with- 
in five  years  from  said  day.  ■****”, 

Laws  of  Missouri,  1935,  p.  406,  Section  9901,  pro- 
vides the  limitations  for  instituting  initial  proceedings 
for  the  sale  of  land  for  delinquent  taxes,  and  reads  as 
follows: 


"No  proceedings  for  the  sale  of  land 
and  lots  for  delinquent  taxes  under 
the  provisions  of  Chapter  59,  Revised 
Statutes  of  Missouri,  1929,  relating 
to  the  collection  of  delinquent  and 
back  taxes  and  providing  for  fore- 
closure sale  and  redemption  of  land 
and  lots  therefor,  shall  be  valid  un- 
less initial  proceedings  therefore 
shall  be  commenced  within  five  (5) 
years  after  delinquency  of  such  taxes, 
and  any  sale  held  pursuant  to  initial 
proceedings  commenced  within  such 
period  of  five  (5)  yeai  s shall  be 
deemed  to  have  been  in  compliance  with 
the  provisions  of  said  act  in  so  far 
as  the  time  at  which  such  sales  are 
to  be  had  is  specified  therein.  Pro- 
vided further,  that  in  suits  or 
actions  to  collect  delinquent  drainage 
and/or  levee  assessments  on  real 
estate  such  suits  or  actions  shall  be 
commenced  within  five  years  after  de- 
linquency, otherwise  no  suit  or 
action  therefor  shall  be  commenced, 
had  or  maintained. " 
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The  application  of  statutes  of  limitation  In  re- 
gard to  the  state  is  given  In  United  States  v,  VYhited 
and  Ydieless,  62  L.  ed.  879,  246  U.  S.  562,  where  the 
Court  through  Mr.  Justice  Clark  said* 

"Fundamental  to  the  Interpretation 
of  the  statute  which  the  answering 
of  this  question  renders  necessary 
lies  the  rule  of  law  settled  *as  a 
great  principle  of  public  policy* 
that  the  *United  States,  asserting 
ri  hts  vested  in  them  as  a soverlfegn 
government,  are  not  bound  by  any 
statute  of  limitations,  unless  Con- 
gress has  clearly  manifested  its  in- 
tention that  they  should  be  so  bound* 

(United  States  v.  Nashville,  C.  & St, 

L.  R.  Co.  118  U.  S.  120,  126,  30  L. 
ed.  81,  83,  6 ^up.  Ct.  Rep,  1006 ) , 
and  also  the  fact  that  this  nrineinle 
has  been  accepted  by  this  court  as 
requiring  not  a liberal,  but  a re- 
strictive, a strict,  construction 
of  such  statutes  when  it  lias  been 
urged  to  apply  them  to  bar  the 
rights  of  the  government," 

To  the  same  effect  is  Stale  ex  rel  Wyatt  v.  Cantley, 
26  S.  VJ.  (2d)  976,  325  Mo.  67. 

It  *ill  be  noted  tliat  the  statute  of  limitations 
in  regard  to  the  sale  of  lend  provides  that  "no  proceed- 
ing shall  be  valid  unless  commenced  within  five  years", 
and  the  statute  dealing  with  personal  taxes  provides 
that  stilts  may  be  instituted  within  five  years. 

Both  statutes  quoted  only  bar  the  right  to  Institute 
proceedings  to  collect  such  taxes,  but  do  not  in  any  way 
extinguish  the  taxes.  Ihis  fact  Is  recognized  in  37  C.  J, 
p.  698,  Section  18,  which  reads  in  part  as  follows* 

"*  * * *hxcept  whore  the  statute  by 
its  terms  aosolutely  extinguishes  the 
debt  or  demand  itself,  the  general 
rule  with  respect  to  debts  or  mere 
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money  demands  is  that  statutes  of 
limitation  are  regarded  as  barring 
the  remedy,  and  not  as  extinguish- 
ing the  cause  of  action.  *«***." 

The  delinquent  taxpayer  owes  the  tax,  but  it  can 
not  be  collected  by  the  State  in  an  affirmative  action. 
However,  it  is  a well  settled  rule  that  the  statute  "can 
only  be  used  as  a shield  and  not  as  a sword,"  Bryne  v. 
Byrne  289  Mo.  109.  Therefore,  while  the  statute  could 
be  pleaded  as  a defense  to  any  action  by  the  State  to 
recover  delinquent  taxes,  still  the  taxpayer  cannot 
affirmatively  invoke  such  statute  in  a demand  on  the 
State  for  cost  fees.  The  strict  construction  of  the 
application  of  the  statute  required  bj  the  fact  that 
it  is  in  derogation  of  sovereignty  does  not  allow 
this. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department 
that  taxes  which  are  more  than  five  years  delinquent 
may  be  deducted  from  criminal  cost  fees  due  such  de- 
linquent taxpayer. 


Respectfully  submitted. 


OLjuIVLR  ¥..  NOLEN 
Assistant  Attorney-General 


AirROVED: 


J.  E.  TAYLG& 

(Acting)  Attorney-General 


AO'KlH 


COOwrY  BUDGET  ACT  — Comity  treasurer  should  preserve  priority 
payment  according  to  classes.  Not  necessary  to  retain  funds 
in  any  one  class  to  the  detriment  of  other  classes  in  advance  of  the 
time  payments  are  due  if  the  priority  can  be  preserved;  not  necessary 
for  County.  Treasurer  to  determine  amount  of  salary  court  reporter 
should  receive  under  Sec.  11720;  County  Treasurer  incurs  no'liabiity 
under  Sec.  8 of  County  Budget  Act  if  warrant  is  legal  on  its  face  and 
comes  within  the  terms  of  the  Act. 

November  o,  xus v 
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Honorable  Yvorth  Caughron 
Comity  Treasurer 
Christian  County 
Ozark,  Missouri 

Dear  Sir: 


Vie  are  in  receipt  of  your  letter  of  October  21, 
wherein  you  present  several  questions.  In  reply  thereto, 
we  shall  undertake  to  answer  your  questions  in  separate 
paragraphs. 

I.  Your  first  question  is  as  follows: 

. nIn  your  opinion  should  all  warrants  in 
Class  I of  the  County  Revenue  be  paid 
before  paying  warrants  in  the  other 
Classes"?  It  has  been  the  custom  of 
the  County  Court  to  apportion  an  amount 
in  each  Class  according  to  the  budget 
and  pay  out  of  each  class  as  funds  be- 
come available. " 

On  June  21,  1634,  this  department  rendered  an 
opinion  to  Miss  Carrie  Minorca,  Ireasurer  of  Barry  County, 
Cassvllle,  Missouri,  which  discusses  the  question,  and,  we 
believe,  answers  your  question.  We  are  enclosing  herewith 
copy  of  that  opinion. 


II.  Your  second  and  third  questions  are  as 
follows : 

"Th  Court  Reporter  for  the  31st  ju- 
dicial circuit  receives  judge's  cer- 
tificates for  a maximum  annual  salary 
calculated  upon  a :!;3,000.00  rate  for 
the  entire  circuit.  Section  11720, 

R.  £.  Do.  provides  that  In  circuits 
of  more  than  45,000  population  and 
less  than  60,000  that  the  maximum  salary 
of  a court  reporter  shall  be  ^2, 600.00. 
The  population  of  the  31st  judicial 
circuit  as  determined  by  section  11808, 
Laws  of  M-ssouri  1D33,  page  370,  is 
57,146.  In  your  opinion,  what  is  the 
proper  maximum  salary  for  the  court 
reporter  In  this  circuit? 
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"'lhe  Christian  County  Court  ap- 
propriated the  proportional  amount 
Christian  County  would  pay  toward  a 
court  reporter's  maximum  salary  of 
*3,000.00.  Does  this  fact  create 
any  legal  right  to  salary  which  would 
be  in  excess  of  the  amount  provided 
under  Section  11720,  R.  S*  L!o.  1929?" 


Y<e  are  enclosing  herewith  copy  of  an  opinion 
rendered  on  Octooer  29,  1935,  to  Honorable  Lewis  A.  Duval, 
Prosecuting  Attorney,  Macon,  Missouri*  It  would  appear 
from  the  opinion  that  it  is  not  a question  for  you,  as 
County  Treasurer,  to  determine  the  legal  amount  that  the 
court  reporter  is  entitled  to  receive*  The  certificate 
the  circuit  judge  presented  to  you,  as  County  Treasurer,  for 
payment  of  the  Court  Reporter's  salary,  is  sufficient 
authority  for  you  the  pay  the  same*  The  fact  that  the 
county  court  appropriated  a certain  amount  for  the  Court 
Reporter's  salary  does  not  create  any  legal  right  to  a 
salary  which  would  oe  in  excess  of  the  amounts  as  provided 
in  Section  11720,  R*  S.  Mo.  1929* 

In  o tiier  words,  if  the  Reporter  does  not  receive 
the  legal  amount  to  which  lie  is  entitled,  he  does  not  waive 
his  right  to  additional  amount,  nor  does  the  county  waive 
its  rights  by  paying  the  Court  Reporter  more  than  he  is 
legally  entitled  under  Section  11720,  and  may  sue  to  re- 
cover same.  Consolidated  School  District  vs.  Cooper,  28 
S.  W.  (2d)  384. 


III.  Your  fourth  question  is  es  follows: 

"As  Treasurer  of  Christian  County, 
what  are  my  duties  and  liabilities 
under  the  dudget  law  for  paying  on  a 
circuit  judge's  certificate  in  excess 
of  the  amount  provided  under  Section 
11720,  R.  S.  Mo.  1929?" 


Y«e  assume  that  you  refer  to  the  penalty  section 
under  Section  8 of  the  County  Budget  Act,  page  346 « 

"Any  order  of  the  county  court  of  any 
county  authorizing  and/or  directing 
the  issuance  of  any  warrant  contrary 
to  any  provision  of  this  act  shall  be 
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void  and  of  no  binding  force  or 
effect;  and  any  county  clerk,  county 
treasurer,  or  other  officer,  par- 
ticipating in  the  issuance  or  payment 
of  any  such  warrant  shall  be  liable 
therefor  upon  his  official  bond." 


The  general  rule  with  respect  to  County  Treasurers 
pacing  county  warrants  regularly  issued  by  the  county  and 
presented  for  payment  is  discussed  in  the  case  of  the 
County  of  Jackson  vs.  Fsyman,  329  Mo.  l.c.  441: 


"Much  is  also  said  as  to  the  heavy 
penalties  imposed  on  county  treasurers 
as  ministerial  officers  in  refusing 
to  pay  county  warrants  regularly  is- 
sued by  the  county  and  presented  for 
payment.  It  is  true  that  such  ministerial 
officers  are  not  and  should  not  be  re- 
quired t<  investigate  ana  determine  for 
himself  the  legality  or  validity  of 
such  warrants  and  should  ordinarily 
pay  same  without  question.  Here,  how- 
ever, the  constituted  authority  which 
had  caused  this  warrant  to  be  issued, 
and  whose  order  gave  it  birth  and  vi- 
tality, had  taken  on  itself  the  re- 
sponsiDility  of  annuilin  its  action 
and  stamping  out  its  life.  The  whole 
trouble  here  arises  from  the  fact  that 
this  ministerial  officer  undertook  to 
decide  for  himself  that  the  action  of 
the  county  court  in  issuing  this  war- 
rant was  a judicial  act  and  a finality 
and  that  such  court  did  not  have  the 
judicial  power  to  set  aside  or  modify 
its  Judgment  after  the  term.  That 
ministerial  officers  are  not  generally 
visited  with  penalties  or  held  per- 
sonally responsible  when  acting  in 
good  faith  is  held  in  State  ex  rel. 
v.  Diemer,  255  Mo.  336.  That  they  must 
at  times  asstime  some  risk  in  the  per- 
formance of  judicial  duties  is  unavoid- 
able, and  v.e  contend  defendant’s  action 
in  takin,  a bond  for  his  own  protection 
on  paying  this  warrant." 
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Therefore,  we  are  of  the  opinion  that  you 
Incur  no  liability  under  the  Budget  Act  with  respect 
to  paying  a Court  Reporter  or  the  amount  that  he  Is 
to  receive  or  uhe  aetermlna tlon  of  his  salary  If  the 
warrant  presented  to  you  is  regular  on  its  face  and  is 
properly  presented  for  payment.  It  does  not  devolve 
upon  you,  as  County  Treasurer,  acting  in  good  faith  and 
in  the  absence  of  fraud,  to  determine  the  correct  amount 
of  salary  the  Ccurt  Reporter  should  receive. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN 

Assistant  Attorney  General 


Aii'hUVLD; 


TTTrTTZICr 

(Acting)  Attorney  Ge  eral 


OWN : FE 
Enc.  2 


(1)  CRIMINAL  LAW:  A person  discharged  by  Jus4  ice  on  rrt-limi- 

nory  examination  for  felony  mny  be  brought  before 
another  Justice  in  the  county  and  another  rre liminary 
held. 

(2)  A person  may  be  committed  to  the  School  for  Feeble  Minded 

whether  under  or  over  age. 


'fbriis  y 2-1,  1 V 


Mr.  Paul  H.  Jhlteood 
• roaecuting  ttorney 
eynolds  Ccunty 
ntervllle,  Missouri 

Deer  kr.  h twood: 


"Ti  s do  nrtment  is  in  receirt  of  your  letter  of 
ebrur  ry  18th  containing  two  specific  questions.  he 
facts  surroun  ng  your  first  question  are  as  follows: 


I. 


" he  stove  c ef en  ants  wore  prosecuted 
for  killing  'ocr  out  of  season,  a felony, 
under  section  8236  ct  of  o.,  for  1 M. 

hey  were  given  a r 1 m lnary  exnminr- 
ti  n befnri  • • iltib'dnl  O’c  c 

Justices  or  this  towns  ip,  end  after 
wdt  ap  earn  from  the  records  to  be  a 
regular  nr'  limine  y,  the  defendants  w re 
d ' sc'  n rged. 

evernl  Interested  persona  1 ere,  who 
would  like  to  see  the  wild  life  protected, 
and  violations  of  our  game  laws  pun  abe  , 

ave  naked  me  to  start  nrosecution  n a Inst 
these  Bf  me  n~tles  on  the  s- me  change, 
as  a masher  of  people  feel  that  the  de- 
fendants s iculd  ave  been  bound  over  to 
our  Clrcut  . ourt.  I am  not  ter son ally 
familiar  and  cannot  give  you  the  details 
of  the  evl  ence,  and  hewing  mentioned 
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s nee  my  r re  ccescor , to*  J.  L.  iluett, 
who  wna  then  prosecuting  at‘o~ney  lied 
the  a t. 

I would  like  your  opinion  as  to  whether 
I may  legally  prosecute  t ese  defendants 
on  the  a no  charge  oa  mentioned  after 
they  have  "been  d Isobar  ed  by  the  examin- 
ing jus * lee." 


he  -'urpose  of  a preliminary  heer  ng  la  or  the  benefit 
of  the  defendant.  In  holding  preliminary  examination.  It  1 a 
the  duty  of  the  Ju8tiee  to  < eterralne  flrat  Whether  or  not  a 
cr’  e hoa  been  committed,  second,  as  to  the  probable  cause 
for  th  nklng  that  the  defendant  committed  the  crime.  he 
q estlrn  which  you  ropovnd  has  been  decided  by  the  Supreme 
Court  In  the  c«ae  of  State  vs.  rooley,  12  • • 2nd,  1.  c. 

468,  wherein  the  court  s-  Id: 


"T.'hile  t la  not  ex  reasly  provided  In 
section  3849  that  on  In  ormatlon  cannot 
be  riled  until  the  magistrate  has  found 
’that  a finny  has  been  committed  an'  that 
there  is  roboble  cou«?e  to  believe  the 
^rlsorer  ullty  thereof,’  au^h  is  the 
clerr  intent  of  the  astute.  Otherwise 
the  according  of  an  exam  notion  before 
a mag  strata  la  a useless  prelim  nary 
step  end  affords  no  uro toot ion  to  the 
accused.  he  lawmni:ers  are  guilty  of  no 
such  absurdity.  The  examination  by  a 
magistrate  before  an  Information  ecn  be 
filed  by  the  prosecuting  attorney  tnkea 
the  place  of  an  examination  by  a grand 
Jury  before  the  return  of  an  indictment 
end  revents  an  abuse  of  power  by  the 
prosecuting  attorney.  On  a discharge 
o:  the  accused  a comclrlnt  mny  tie  Clled 
before  another  naglstrate,  or  the  char  e 
mny  be  Investigated  by  a grand  J^ry." 


• e are,  therefo  e,  of  the  opLnlon  that  you  may  lie  another 
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cornpln  Int  before  any  Justice  In  the  county  to  hold  Another 
prelimlna  y hearing*  Of  course,  bs  stated  In  the  above  de- 
cision, t e •natter  could  be  brought  before  the  grand  Jury 
nnd  If  the  defendants  were  indicted,  the  fact  that  they  were 
rel  nsed,  or  discharged,  ot  a previous  preliminary  -'earing, 
would  not  nf  ect  the  Indictment. 


II. 


"I  would  also  I ke  your  opinion  as  to 
wether  the  ' perintonient  of  the  Missouri 
tnte  chool  or  eeble  in  ed  snd  pllep- 
tics  fit  Marshall,  Mo.,  In  ‘he  absence  of 
statute  fis  any  authority  to  fix  an  age 
limit  of  25  years  on  applicants  who  are 
roll- ptlc  pet’ents.  ll  the  neces  ary 
preliminary  ste-'S  ove  been  t/ ken  to  com  itt 
one  mold  avis,  an  epileptic  oersor, 
age  27,  of  Heynolds  bounty,  an  who  a 
badly  In  ne  d of  treatment,  but  the  upor- 
lntendent  nfoma  us  that  he  will  not 
take  this  patient  into  his  Ins  itution 
since  he  Is  ’too  old*,  please  advise. 

In  above  cases,  thanking  you,  I am  * *" 


e have  ex«  1 ed  s etutes  relative  to  the  Missouri  olrny 
"or  eeble  Minced,  or  known  ns  the  llis’ouri  tate  chool,  and 
are  unable  to  locate  any  orovislons  to  empower  the  Board  of 
Mann  era,  or  the  management  of  the  school,  to  fix  he  age 
1 mlt  of  the  inmates.  The  a atutes  cover  the  s me  In  ectlons 
3691  to  8696,  Inclusive,  os  emended.  Lows  of  1931,  cage  £18 
and  ‘he  pertinent  port  refer  ing  to  your  question  Is  as  ollowa 


” here  shell  be  received  and  gratuitously 
sup  or ted  in  the  Missouri  s ate  schools, 
feeble-minded  and  epileptics  residing  In 
the  state  who,  if  of  age,  are  unable, 
or  1 under  n.e,  whose  n rents  or  unrdlans 
ore  unable  to  rovlde  for  their  sup  ort 
t er'  ln,  and  who  shall  be  desiccated  as 
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state  patients.  ur.h  additional  number 
of  feeble-m  nded  »nc"  e llept'cs,  whether 
o I age  or  under  age,  ns  can  be  ^onvon’ert- 
ly  RCeomo;ated,  shall  be  received  Into  the 
school  by  the  manners  on  such  terms  as 
shell  be  Just;  and  shell  be  designated  ns 
•'rivete  patients.” 


Hie  s atute,  Itself,  states  that  persons  a 'e  to  he 
admitted.  If  of  age  or  If  under  age.  iTie  other  statutes 
contain  no  rtfererce  to  the  power  of  the  board  of  manner# 
to  mnke  reasonable  rules  and  regulations  govern  ng  the  re- 
ceiving of  Inmates. 

"hereforo,  we  are  of  the  opinion  that  the  pe  son  which 
you  ste4e  to  be  27  years  of  e;e#  f properly  committed  by 
the  co  Tt,  Is  ent  tied  to  receive  treatment  at  the  fcls  ouri 

1 te  ehool,lf  such  person  can  be  conveniently  accommodated 


espectfully  submitted. 


OVII  | R? 
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(/ctlnj  ) tto  -ney  General 


OLL  i.Vi^S  W.  NOI-.k 

A s : stent  ' tto  ney  General 


MOTOR  VEHICLE  FU.iL  TAX: 


Right  of  State  Inspector  to 
disregard  corporate  fiotion 
in  refusing  to  grant  applica- 
tion for  dealer* a lioense. 


March  17,  1937. 


Hon.  Roy  H.  Cherry, 

State  Inspector  of  Oils, 
Jefferson  City,  Mo. 

Deer  sir: 


A request  for  un  opinion  has  been  received 
from  you  under  dote  of  March  1,  1857,  such  request  being 
in  the  following  terms: 

"Section  787*0,  of  the  Motor  Vehicle  Fuel 
Tax  AOt  reads  in  "art  as  follows: 

•After  a license:  shall  havo  been 
revoked,  no  new  license  shell  be 
issued  to  such  licensee  unless  such 
person,  distributor  or  dealer  shall 
pay  all  taxes,  penalties  and  interest 
in  arrears  or  due  the  stuto  and  all 
fines  and  costs  assessed  again;  t uuoh 
licensee  for  any  violation  of  this 
urticle,  and  shall  also  enter  into 
bond  to  the  state  of  Missouri  in  a 
num  to  be  fixed  by  said  inspector  and 
equal  to  the  total  amount  of  suoh  lioense 
tux  paid  or  due  from  said  licensee  on 
notor  vehicle  fuels  received,  manufactured , 
compounded  or  handled  by  such  licensee 
for  distribution  or  sale  in  tills  state, 
or  sold  by  him  in  this  state,  during  a 
period  of  six  months  preceding  the  date 
of  default,  but  in  no  event  leas  than  ten 
thousand  dollars,  with  good  and  sufficient 
sureties  approved  by  suid  Inspector  and 
conditioned  for  the  faithful  performance 
of  all  obligations  under  all  the  provisions 
of  this  article  and  for  the  payment  of  ell 
taxes,  penalties,  interest  and  costs  that 
may  thereafter  become  due  the  state,  ut 
the  time  and  in  the  manner  provided  by  law, 
and  said  inspector  nay  com  once  and  prose- 
cute, or  cause  to  bo  comenoed  and  prose- 
cuted, an  action  at  law  on  said  bend  for 
the  recovery  of  any  tux,  penalty,  interest 
or  ooet  that  may  be  duo  the  state,  at  any 
time  such  norson,  distributor  or  dealer 
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may  be  In  default.* 

Will  you  please  furnish  ne  with  your 
opinion  as  to  whether  the  state  inspector  is 
required  to  issue  a license  based  on  the  follow- 
ing statement  of  facts? 

On  August  14,  1930 , the  license  of  the 
Power  Oil  Corporation,  600  South  Vandeventer 
Avenue,  St.  Louis,  Missouri,  was  revoked  for  its 
failure  to  pay  tax  and  penalties  to  the  state  of 
Missouri  according  to  law.  This  corporation  in 
its  last  application  for  lloense  listed  as  its 
offioers,  J.  0.  Sampson,  President;  H.  D.  Sampson, 
Vice-President;  aid  I.  D.  Connelly,  Secretary. 

The  application  was  si&ied  by  J.  0.  Sampson,  as 
are  the  road  tax  reports  on  file  in  this  office. 

The  Atlas  Oil  Co  pany,  Inc.,  700  South 
Vand event er  Avenue,  st.  Louis,  Missouri,  in  its 
application  for  license  for  the  year  1936  listed 
es  its  officers,  J.  0.  ampson,  ''resident;  H.  D. 
Sampson,  Vico-Proaident;  and  Z.  a.  Pennington, 
Secretary.  This  corporation  failed  to  file  a 
rood  tax  re  ort  for  the  month  of  Deoember,  1936, 
and  according  to  our  records  owes  tax  and  penalties 
on  three  tank  cars  of  gasoline  received  and  distri- 
buted by  it  during  the  month  of  Deoeiaber.  This 
company  did  not  file  un  application  for  1937  license; 
therefore,  there  was  no  license  to  revoke  for  fail- 
ure to  pay  this  tax  and  penalties. 

Since  January  1,  1937,  the  o 1 station  at 
this  locution,  700  South  Vendovonter  ti venue,  St. 
Loui3,  Missouri,  hue  been  operated  by  J.  0.  Samp- 
son as  an  individual  registered  with  the  Secretary 
of  State  as  the  Keystone  Oil  Co.ipany  under  the 
fictitious  name  law.  On  February  10,  1937,  un 
application  for  lloense  under  the  name  of  Keystone 
Oil  Com;. any  signed  by  J.  0.  Sampson,  700  South 
Vandeventer  Avonue,  St.  Louis,  Missouri,  was  re- 
ceived by  this  department.  Therefore,  you  can 
readily  see  that  this  plant  at  700  South  Vandeventer 
Avenue,  St.  Louis,  Missouri,  has  been  operated  from 
January  1st  to  February  18th  by  Mr.  Sampson  in 
violation  of  tho  law,  without  even  filing  his 
application  for  license. 

On  February  26,  1937,  a letter  was  received 
by  this  department  from  the  Keystone  Oil  Coapany, 
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signed  by  J.  0.  Senpson,  requesting  blanks 
on  which  to  nako  application  for  dealer's 
license  for  stati  n to  be  operated  at  fiOO 
south  Yundeventer  Avenue,  ">t.  Louis,  Missouri, 
the  site  of  the  old  Power  Oil  Corporation. 

The  question  ia  whether  or  not  the 
f>t ate  inspector  of  oils  is  required  by  low  to 
issue  a licence  under  conditions  as  stated 
above.  Your  early  opinion  will  be  appreciated.” 

action  7820  quoted  in  your  letter  18  the  only 
statute  which  we  have  discovered  which  gives  you  any  specific 
authority  to  refuse  a plications  for  licenses.  This  section 
does  not  ^ive  you  any  broad  dlscrotlonary  powers  In  this  re- 
gard, such  as  those  vested  in  the  State  Board  of  Health  in 
parsing  on  appllcat !ons  to  practice  medicine  (R.S.  Mo.  1820, 
sections  8113,  81‘0),  or  those  relating  to  admission  to  the 
Bar  (Revised  Rules  of  the  Supreme  Court  of  Missouri,  Rule  No. 
38).  Section  73P0  forbids  you  to  issue  lioe  .ses  to  certain 
persons,  but  the  prohibition  is  restricted  to  such  persons 
as  have  previously  had  their  licenses,  as  dealers  in  motor 
vehicle  fuels,  revoked  for  violations  of  law.  Ithout  pass- 
ing upon  the  question  of  whether  you  have  eny  Implied  power 
to  refuse  a lioense  to  a person  wh  had  never  been  licensed 
before,  it  is  plain  that  this  Btetuto  does  not  givo  you  any 
express  po  er  to  refuse  e lioense  to  suoh  person.  To  ooas 
within  the  language  of  this  statute  a person  whose  application 
for  a lioense  cun  be  refused,  must  be  a person  who  had  previous- 
ly been  licensed. 

From  the  facts  stated  in  your  letter  we  assume 
that  J»  0.  Sampson  and  H.  P.  Sampson  are  the  principal  owners 
of,  and  dominate , the  corporations  mentioned  in  your  letter. 

On  this  assumption  it  ap  ears  that  they  have  attempted  to  use 
the  corporate  device  offered  by  the  laws  of  this  state  for  the 
purpose  of  evading  motor  vehicle  fuel  tuxes.  The  question  then 
is,  whether  you  have  a right  to  disregard  the  corporate  fiotion 
and  take  into  account  the  fact  that  an  applicant  for  a lioense 
et!  an  individual  would  be  disqualified  from  obtaining  a lioense 
in  the  name  of  a corporation  which  ha  hud  formea  and  which  hud 
boon  revoked  for  violation  of  the  laws  administered  by  your 
department. 


In  the  case  of  Southern  Electric  Securities 
Co.  v.  State,  81  Miss.  186,  44  So.  785  (1807)  the  court  said 
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that  the  "f let ion  that  the  corporate  existence  and  cor- 
porate functions  are  distinct  from  that  of  stockholders 
* * * is  introduced  for  convenience, and  to  subserve  the 
ends  of  Justice;  but,  when  invoked  in  support  of  an  end 
subversive  of  its  • ollcy,  should  be  and  is  disregarded  by 
the  courts”. 


In  U.  S.  v.  Milwaukee  Refrigerator  Transit 
CO.,  142  Fed.  247  (1905)  the  court  seidr 

MIf  any  general  rule  can  be  laid 
down,  in  the  present  state  of  authority,  it 
is  that  a corporation  will  be  looked  upon 
as  a legal  entity,  as  a general  rule,  and 
until  sufficient  reason  to  the  oontrary 
appears;  but,  whan  the  notion  of  logal 
entity  is  used  to  defeat  public  convenience, 

Justify  wrong,  protect  fraud,  or  defend 
crime,  the  law  will  regard  the  corporation 
us  un  association  of  persons. " 

In  Kendall  v.  Klapperthul  Co,, 202  Pa.  596, 

52  Atl.  92  (1902)  the  court  held  that  where  practioally 
the  same  persons  own  the  stock  of  several  corporations 
which  have  been  organized  as  branches  of  a single  development 
soheme,  and  advances  have  been  made  by  oertaln  of  the  direct- 
ors, and  there  have  been  various  issues  of  stock  and  bonds, 
a court  of  equity  will  deal  with  the  matter  between  the  in- 
dividuals interested  as  if  there  were  but  a single  concern. 

In  3t.  Louis  Stamping  Co.  v.  i^ulnby,  Fed. Cos. 
No.  12240a,  4 Dann.lt  Ard.  192  (1080),  the  court  stated  that 
the  "Missouri  statute  oa  to  private  corporations,  and  the 
formation  of  oor-poretions  thereunder,  ctmnot  be  interposed 
ss  a shield  by  the  cor  orators,  to  protect  them  against 
wrongful  acts." 


The  case  of  ;?tate  v.  Miner,  231*  Mo,  312,  135 
S.  W,  403  (1910.)  night  seam  in  apparent  conflict  with  the 
above  doctrine  beoaune  of  certain  language  used  therein  to 
the  effect  that  the  corporate  existence  cannot  be  ignored 
simply  because  a corporation  is  aotirtg  outside  the  scone  of 
its  charter,  and  that  is  a matter  for  the  state  to  deal  with 
in  a direct  proceeding.  In  that  case  a conviction  for 
operating  a bucket  shop  was  reversed,  but  a oareful  study 
of  the  case  shows  that  the  reason  for  the  reversal  was  a 
faulty  indictment  which  attempted  to  charge  the  president 
of  the  corporation  as  the  principal  when,  under  the  statute, 
he  should  have  been  charged  as  the  agent  of  the  oar  oration. 
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the  evidence  failing  to  show  that  ha  was  the  controlling 

spirit  of  the  enterprise  or  that  any  trades  were  made  by 

him  In  person  or  by  hia  direction. 

% 

Under  the  fucts  stated  in  yo  r letter.  It 
appears  thet  the  individual  in  question  incorporated  two 
companies  and  secured  licenses  on  applications  signed  by 
this  individual  as  president  of  these  companies,  and  that 
after  these  lloenses  were  revoked  for  violations  of  law, 
tills  individual  is  attempting  to  secure  licenses  in  his  own 
name  to  operate  the  save  kind  of  business  at  the  sane  loca- 
tions. According  to.  your  letter,  this  individual  has  oIbo 
operated  without  a license  in  the  interim,  in  violation  of 
law,  without  attempting  to  secure  such  license.  It  appears 
to  us  that  these  foots  constitute  en  attempted  use  of  the 
Missouri  Corporation  Laws  for  the  p.rpooe  of  evasion  of  the 
motor  vehicle  fuel  tax  laws  which  would  warrant  you,  if  you 
arc  satisfied  that  this  individual  is  substantially  the  sole 
owner  of  these  corporations,  in  disregarding  the  corporate 
fiction. 

In  conclusion  it  is  our  opinion  that  under 
the  f r-c ts  stated  in  your  letter  you  would  not  be  acting  im- 
properly in  refusing  a dealer’s  license  applied  for  by  J.  0. 
Sampson,  doing  business  as  Keystone  Oil  Company,  unless  this 
applicant  cures  the  previous  defaults,  under  the  motor  vehicle 
fuel  tax  law,  of  himself  and  his  corporations  referred  to  in 
your  letter. 


Very  truly  yours. 


ED. ARD  II.  irLLL  X 

Assistant  Attorney  General 

APPROV'D: 


J.  E.  Taylor 

(Aiting)  Attorney  General 


GENERAL  ASSEMBLY:  If  a bill  is  reconsidered  and  is 

again  voted  upon  and  defeated  the 
subject  is  finally  disposed  of, 
under  Section  35,  Article  4,  of 
the  Constitution  of  Missouri 


April  20,  1937 


Honorable  J.  G.  Christy 
Speaker 

House  of  Representatives 
Jefferson  City , Missouri 


Lear  i.;r.  Speaker: 


This  Department  acknowledges  receipt  of  your 
letter  of  April  16,  wherein  you  request  an  opinion  based 
on  the  following  facts: 

"May  I ask  for  a decision  upon  the 
following  question: 

"A  House  Bill  was  brought  up  for 
third  reading  and  final  passage 
and  defeated.  V.ithin  the  three 
days  limit  the  vote  by  which  the 
bill  was  defeated  was  reconsider- 
ed and  again  defeated  upon  third 
reading  and  final  passage.  The 
next  day  a motion  was  put  to  sus- 
pend the  rules  and  again  bring  the 
bill  up  for  reconsideration.  A 
point  of  order  was  raised  under 
Section  35,  Article  4,  of  the  Con- 
stitution, which  reads  as  follows: 

'iirhen  a bill  is  put  upon  its  final 
passage,  and  failing  to  pass,  a 
motion  is  made  to  reconsider  the 
vote  by  which  it  was  defeated, the 
vote  upon  such  motion  to  reconsider 
shall  be  immediately  taken  and  the 
subject  finally  disposed  of  before 
the  House  proceeds  to  any  other 
business . ' 

"As  Speaker,  I upheld  the  point  of 
order, taking  the  stand  that  the 
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House  hud  the  right  to  suspend  its 
rules  but  could  not  suspend  the 
Constitution.  I interpreted  Sec- 
tion 35, Article  4,  of  the  Constitu- 
tion to  mean  that  when  they  had 
reconsidered  the  vote  by  which  the 
bill  was  taken  and  again  voted  upon 
the  matter  that  'the  subject  was 
finally  disposed  of'  and  my  interpreta- 
tion of  the  word  'finally'  was  that 
they  meant  the  end  and  conclusion 
of  the  matter. 

"An  appoal  was  taken  from  the  ruling 
of  the  Chair  and  the  Chair  was  not 
sustained  upon  the  point  of  order. 

"As  this  matter  will  undoubtedly 
come  before  the  House  again,  I 
would  like  your  interpretation  of 
Section  35,  Article  4,  of  the 
Constitution. " 


Each  branch  of  the  General  Assembly  is  empowered, 
by  Section  17,  of  Article  IV,  of  the  Constitution  of 
Missouri,  to  determine  its  own  proceedings,  except  as 
herein  provided.  The  pertinent  part  of  said  Section  be- 
ing as  follows: 

"Each  house  shall  appoint  its  own 
officers ; shall  be  sole  judge  of 
the  qualifications,  election  and 
returns  of  its  own  members;  may 
determine  the  rules  of  its  own 
proceedings,  except  as  herein  pro- 
vided; " 


Therefore,  in  the  absence  of  any  other  Constitu- 
tional provision  restricting  miles  of  procedure  the 
House  of  Representatives  could  make  its  own  rules  of 
parliamentary  procedure  relating  to  the  point  of  order 
which  you  mention  in  your  letter.  Section  35,  of 
Article  IV  of  the  Constitution  appears  to  be  a 
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limitation  on  that  power,  said  section  being  as  fol- 
lows : 

"»*hen  a bill  is  put  upon  its  final 
passage  in  either  house,  and  fail- 
ing to  pass,  a motion  is  made  to 
reconsider  the  vote  by  which  it  was 
defeated,  tLe  vote  upon  such  motion 
to  reconsider  shall  be  immediately 
taken,  and  the  subject  finally 
disposed  of  before  the  house  proceeds 
to  any  other  business." 


The  troublesome  words  in  Section  36  are  the 
meaning  and  intention  of  the  clause  "finally  dis- 
posed of  before  the  House  proceeds  to  any  other  busi- 
ness." Section  35  being  in  the  nature  of  a pro- 
cedural limitation  on  the  Legislature,  has  never  been 
construed  by  the  courts  of  Missouri. 

The  author  of  "Legislative  Procedure*"  Kobert 
Luce,  devotes  a chapter  to  "reconsideration."  The 
paragraph,  from  which  is  herewith  quoted,  throws  light 
upon  the  purpose  of  such  a section  being  in  the  Constitu- 
tion; we  call  your  attention  to  the  specific  reference 
to  the  condemnation  of  this  section  by  the  author  in 
our  constitutions 

"Mississippi  put  into  her  Constitution 
of  1890  the  requirement  that  'all  votes 
on  the  final  passage  of  any  measure 
shall  be  subject  to  reconsideration  for 
at  least  one  whole  legislative  day, 
and  no  motion  to  reconsider  such  vote 
shall  be  disposed  of  adversely  on 
the  day  on  which  the  original  vote  was 
taken,  except  on  the  last  day  of  the 
session.'  Whether  or  not  the  evil  at 
which  this  was  aimed  should  be  dignified 
by  constitutional  provision,  there  can 
be  little  question  that  it  ought  some- 
how to  be  met.  In  altogether  too  many 
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assemblies  it  is  permitted  to  move 
reconsideration  immediately  after  a 
vote  has  been  taken,  with  the  avowed 
hope  that  the  motion  will  not  prevail, 
or  as  in  Congress  to  make  the  motion 
and  then  move  to  lay  it  on  the  table. 
This  foils  the  legitimate  and  admirable 
purpose  of  reconsideration,  which  is 
properly  to  be  secured  by  giving  the 
assembly  a night  to  'sleep  on  it.' 

Votes  are  sometimes  carried  by  the 
influences  of  passion  or  excitement 
that  pass  away  after  a few  hours, 
and  the  calmer  deliberations  of  the 
next  morning  may  produce  ?/iser  re- 
sults. Furthermore,  if  the  decision 
has  been  reached  in  a small  house 
and  if  the  matter  is  of  real  conse- 
quence, a full  attendance  may  be 
secured  at  the  following  session,  and 
that  generally  conduces  to  better 
lawmaking.  For  this  reason  I serious- 
ly question  the  wisdom  of  the  provision 
Missouri  put  into  her  Constitution  of 
1875, requiring  that  when  a bill  is  put 
upon  it 8 final  passage  and  falls,  a 
vote  upon  a motion  to  reconsider  shall 
be  immediately  taken  and  the  subject 
finally  disposed  of  before  the  House 
proceeds  to  any  other  business." 


Coming  closer  to  the  question,  that  is,  what  is 
the  import  or  effect  of  the  words , "finally  disposed  of, 
we  shall  consider  the  meaning  of  the  words  individually. 

" 'Final'  means  conclusive,  from 
which  there  is  no  appeal.  Blending 
v.  Saylos,  49  Atl.  992." 


"The  ordinary  definition  of  the 
word  'final'  is  'last.'  Johnson 
v.  City  of  New  York,  1.  N.  Y.  S. 
254." 
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"Final  is  defined  in  Burr ill’s 
Law  Dictionary,  part  1.  p.  490, 
to  be  that  which  terminates  or 
ends  a matter  or  proceeding." 


25  Corpus  Juris,  page  1129,  defines  "final"  as, 

"A  word  of  well  understood  and 
accepted  meaning  derived  from 
the  Latin  'finis,'.  In  its 
ordinary  signification,  last; 
latest;  relating  to  the  end; 
ultimate." 


The  words  "disposed  of"  mean  as  follows* 

"To  dispose  of  means  'to  part  with; 
to  relinguish;  to  get  rid  of  - 
as  to  dispose  of  a house.'  Lobster's 
Dictionary." 

The  words  "final  disposition"  which  we  consider 
as  equivalent  and  having  the  same  meaning  us  "finally 
disposed  of,"  have  been  defined  as  follows* 


"The  phrase  'final  disposition  of  the 
case,'  in  19  Stat.  102,  allowing  an 
application  for  discharge  in  bankruptcy, 
where  there  are  no  assets, 'at  any  time 
after  the  expiration  of  60  days,  and 
before  the  final  disposition  of  the 
cause,*  means  the  settlement  of  the 
estate  and  the  discharge  of  the  assignee 
or  trustee,  in  re  Heller  ( U.S.  ) 9 
Fed.  373.  It  means  the  final  disposi- 
tion of  the  administration  of  the 
estate.  In  re  brightman  (U.S.)  4 Fed. 
Cas.136,  137." 


"The  final  disposition  of  a matter 
submitted  to  arbitration  is  a 
determination  so  that  nothing  further 
remains  to  f ix  the  rights  and 
obligations  of  the  parties,  and  no 
further  controversy  or  litigation  is 
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required  or  can  arise  on  the  matter. 
It  Is  such  an  award  that  the  party 
against  whom  it  Is  made  can  perform 
or  pay  it  without  any  further 
ascertainment  of  rights  or  duties. 

It  is  not  absolutely  necessary  that 
the  award  should  state  in  figures 
the  exact  amount  to  be  paid.  It  is 
sufficient  if  there  is  such  refer- 
ence in  the  award  to  documents  or 
other  matters  that  nothing  remains 
but  mere  jrithmetical  computation 
to  render  the  award  final  and  con- 
clusive. Colcord  v.  Fletcher,  50 
Me.  598,  401." 


"The  expression  ‘final  disposition* 
as  used  in  Act  June  25,  1868,  sec. 

2,  allowing  the  court  of  claims  at 
any  time  while  any  suit  or  claim 
is  pending  before  or  on  appeal  from 
the  said  court,  or  within  two  years 
next  after  the  final  disposition  of 
any  such  suit,  or  claim,  on  motion 
on  behalf  of  the  United  States  to 
grant  a new  trial  in  any  such  suit 
or  claim,  means  the  final  determina- 
tion of  the  suit  on  appeal,  if  an 
appeal  Is  taken,  or,  if  non©  is  taken, 
then  its  finul  determination  in  the 
court  of  claims.  3x  parte  Kussell, 

80  U.  S.  (13  Wall • )664,  667,  20  L. 

Sd.  632." 


In  Jefferson's  Parliamentary  Manual,  page  83, 
while  rather  ancient  on  parliamentary  law,  contains  the 
following  paragraph  which  would  Indicate  the  real  pur- 
pose of  such  a section  In  our  Constitution. 

"The  rule  permitting  a re-consideration 
of  a question  affixing  to  It  no  limita- 
tion of  time  or  c ire  vans  t anc  e , it  may  be 
asked  whether  there  is  no  limitationT 
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If,  after  the  vote,  the  paper  on 
which  it  has  passed  has  been  part- 
ed with,  there  can  be  no  reconsidera- 
tion: As  if  a vote  has  been  for  the 
passage  of  a bill,  and  the  bill  has 
been  sent  to  the  other  House.  3ut 
where  the  paper  remains,  as  on  a 
bill  rejected,  when,  or  under  what 
circumstances,  does  it  cause  to  be 
susceptible  of  re-consideration? 

This  remains  to  be  settled,  unless 
a sense  that  the  right  of  re- 
consideration is  a right  to  waste 
the  time  of  the  House  in  repeated 
agitations  of  the  same  question, 
so  that  it  shall  never  taiow  when  a 
question  is  done  with,  should  induce 
them  to  reform  this  anomalous 
proceeding." 


CONCLUSION 

We  are  of  the  opinion  that  if  Section  35, 

Article  IV,  of  the  Constitution  of  the  btate  of  Missouri, 
has  any  rational  meaning  it  is  to  the  effect  that  when 
a bill  is  reconsidered  and  the  matter  is  again  voted 
upon  the  subject  is  finally  disposed  of,  and  that  means 
the  end  and  final  conclusion  of  the  matter.  To  hold 
otherwise  would  defeat  the  purpose  of  the  Constitution- 
al section  and  cause  dissipation  and  waste  of  time  of 
the  House  in  repeated  agitation  of  the  question  and 
make  of  the  Constitutional  section  a nullity. 


Respectfully  submitted. 


0LLIV3R  W.  NOLEN 

Assistant  Attorney  General 

APPROVED: 


J.'  e.  Tay loK 

(Acting)  Attorney  General 
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TAXATION:  Coal  or  other  minerals  in  place  subject  to  taxation  as 
real  estate,  and  when  owned  separately  -f*&m  surface 
estate  must  be  separately  assessed.  Assessor  should 
assess  omitted  property  for  all  years  it  was  emitted. 
County  Board  of  Equalization  can  only  assess  omitted 
property  for  current  year. 


honorable  nichard  Chanier, 
lrosecuting  attorney, 
moberly,  Missouri. 
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Bear  Bir: 


This  department  is  in  receipt  of  your  request 
for  an  opinion,  -which  reads  as  follows: 

"The  County  Court  of  this  County 
has  asked  that  you  edvise  them  of 
their  right  to  assess  coal  that 
has  been  sold  where  the  owners  re- 
tain the  surface  land. 

"If  the  coal  can  be  assessed  against 
the  owners  thereof,  the  Court  desires 
further  information  as  to  how  far 
back  the  assessments  can  be  run." 


section  9742,  a.  t».  i~o.  1929,  provides  as  follows: 

"ior  the  support  of  the  government 
of  the  state,  tne  payment  of  the 
public  debt,  and  the  advancement  of 
the  public  interest,  taxes  shall  be 
levied  on  all  property,  real  and 
personal,  except  as  stated  in  the 
next  section." 

Section  9977  of  article  11,  Charter  59,  h.  B.  mo. 
1929,  which  relates  to  taxation  and  revenue,  provides  in 
part  as  follows: 
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nThe  term  'real  property,*  *real  estate,* 

’land*  or  *lot,'  wherever  used  in  this 
chapter,  shall  be  held  to  mean  and  in- 
clude not  only  the  land  itself,  whether 
laid  out  in  tov/n  or  city  lots  or  other- 
wise, with  all  things  contained  therein, 
but  also  all  buildings,  structures  and 
improvements  and  other  permanent  fixtures, 
of  whatsoever  mind  thereon." 

Section  9779,  S.  *.o.  1929,  reads: 

"Real  estate  shall  be  assessed  at  the 
assessment  which  shall  commence  on 
the  first  day  of  June,  1893,  and  shall 
be  required  to  be  assessed  every  year 
thereafter. " 

Section  9780,  K.  S.  — o.  1929,  reads  in  part  as 

follows: 

"In  all  counties,  except  in  the  city 
of  St.  Louis , the  assessor's  books  shall 
be  arranged  or  divided  into  two  parts 
only,  part  first  to  be  known  and  de- 
nominated *the  land  list,*  which  shall 
contain  all  lands  by  him  assessed  * * * 
with  the  owner’s  name." 

It  is  well  settled  in  i-issouri  that  the  owner  of 
land  containing  minerals  may  segregate  one  from  the  other 
by  a proper  conveyance  so  that  there  is  a complete  severance 
of  title  and  separate  estates  are  created. 

Gordon  v.  i-Illion,  248  Llo.  155,  154  S.W.  99; 
Snoddy  v.  Bolen,  12 2 uo.  479,  25  S..<i.  933; 

Gordon  v.  Park,  219  ^o.  612,  117  S.w.  1167; 
•<ardell  v.  ..atson,  93  ..o . 107,  5 S.tif.  605. 

*8  was  said  in  Young,  v.  Young,  307  mlO.  218,  270  S.  Mf. 

653: 


"Coal  and  other  .-inerals  in  place  are 
land  and  may  be  conveyed  as  such,  and, 
when  thus  conveyed  constitute  a separate 
and  distinct  estate  and  inheritance." 
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a6  was  aptly  stated  in  Oraclosa  Oil  Co.  v.  ~»anta 
Barbara,  155  Cal.  140,  99  Fac.  483: 

"lor  the  purpose  of  separate  owner- 
ship, land  may  be  divided  horizontally 
as  well  as  superficially  and  vertically. " 

However,  whether  the  coal  and  coal  rights  nay  be 
assessed  and  taxed  separately  from  the  surface  lend  when 
such  minerals  are  owned  by  a different  person  than  the  one 
who  owns  the  surface,  has  not  been  decided  in  Missouri. 

we  have  been  informed  and  take  cognizance  of  the 
fact,  in  view  of  an  opinion  rendered  by  this  department  to 
G.  C.  Beckham,  Frosecuting  Attorney  of  Crawford  County,  which 
is  titled,  "The  procedure  for  the  sale  of  mineral  rights  for 
delinquent  taxes,"  that  such  a practice  has  been  carried  on 
in  this  state,  * copy  of  said  opinion  is  herewith  enclosed 
for  your  information.  Also,  in  the  Assessor's  manual 
issued  by  the  Missouri  State  Tax  Commission  in  1931,  the 
following  may  be  found  on  page  35: 

mow  is  a mineral  reservation 
assessed— as  real  or  personal 
property? 

A.  If  mineral  reservations  have  been 
reserved  in  a deed  of  conveyance  or 
if  a person  is  the  grantee  of  mineral 
reservations  by  deed  of  conveyance, 
the  reservation  is  to  be  valued  and 
assessed  to  the  owner  thereof  as 
real  estate." 


In  State  ex  rel.  miegenhein  v.  mission  Free  School, 
162  ..jo  . 332,  62  S.  W.  998,  the  Supreme  Court  upheld  the  right 
to  tax  as  realty  a building  which  was  owned  by  a person  other 
than  the  one  who  owned  the  land.  The  court  said: 

"It  1 8 thus  evident  that,  as  between 
the  said  Mission  School  and  said  Thompson, 
Thompson  is  the  owner  of  the  leasehold 
and  building  end  is  liable  for  the  taxes 
thereon  * * * . All  property  except 
such  as  is  specifically  exempted  by  the 
Constitution  and  the  statute  made  in 
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pursuance  thereof,  is  subject  to  taxa- 
tion, and  we  can  see  no  difficulty  in 
assessing  the  separate  and  distinct  pro- 
perty of  Thompson  in  this  building  any 
more  than  would  be  encountered  in 
assessing  the  property  of  any  other 
individual.  * * * • assessment 

against  the  mission  Free  School  of  the 
value  of  Thompson's  building,  in  which 
it  has  no  interest  under  its  lease,  is 
illegal." 


The  fact  that  our  statutes  do  not  specifically  pro- 
vide for  the  assessment  and  taxing  of  the  severed  estate  does 
not  in  any  way  militate  against  the  contention  that  such 
separate  interest  is  taxable,  was  stated  in  State  ex  rel. 
kiegenhein  v.  mission  Free  School,  162  mo.  332,  62  S.  W.  998, 
supra,  a building  owned  by  one  other  than  the  person  who  owns 
the  land  is  assessable  and  can  be  taxed.  This  procedure  is 
not  specifically  provided  for  by  the  statutes.  The  Circuit 
Court  of  Appeals  of  the  Tenth  Circuit,  in  the  case  of  Central 
Coal  & Coke  Co.  v.  Carfeloway,  45  Fed.  (2d)  744,  1.  c.  746, 
pointed  out: 

"And,  if  the  mineral  estate  is  exempt 
from  tax  because  the  taxing  statutes  are 
silent  as  to  severed  estates,  why  not  the 
surface?  No  reason  appears  why  one 
interest,  the  surface,  should  be  taxed, 
and  the  other,  the  coal,  should  escape. 

The  truth  is  that,  if  the  contention  of 
plaintiffs  is  sound,  all  interests  in 
real  estate,  the  surface,  the  minerals, 
the  improvements,  are  automatically 
exempted  from  any  taxation  the  moment  a 
severance  of  the  interest  therein  occurs, 
either  by  grant  or  reservation,  for 
there  is  no  more  sratutory  authority  for 
taxing  the  surface  estate,  after  severance, 
than  there  is  the  mineral  estate,  after 
severance. " 

Taking  all  the  above  statutes  and  cases  into  considera- 
tion, we  find  that  all  real  property  must  be  assessed  and 
taxed  (Sections  9742  and  9779),  the  suxtie  to  be  in  the  name  of 
the  owner  (Section  9780) . heal  property  is  defined  as  land 
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with  all  the  things  contained  therein  (Section  9977),  in- 
cluding coal  in  place,  which  may  be  owned  as  a separate 
estate  and  distinct  from  the  surface  estate  (Gases  cited, 
supra).  Therefore,  coal  in  place  owned  separate  frou.  the 
surface  would  be  assessable  and  taxable  as  real  property. 

This  seems  to  be  the  universal  rule  in  other 
Jurisdictions,  that  mineral  and  mineral  rights  in  land  are 
real  property,  and  v/hen  segregated  by  the  owner  from  the 
surface  estate  by  proper  conveyance,  the  same  become  the 
subject  of  taxation  separate  and  apart  from  the  surface 
estate. 


In  some  states  such  taxation  Is  expressly  provided 
for  by  statute. 

Big  Creek  Co.  v.  Tanner,  303  111.  297,  135  N.l.  433; 

Cherokee  v.  Pittsburgh  Coal  Sc  Lining  Co.  v.  Crawford 
County,  71  Kan.  276,  80  Pac.  601; 

Stuart  v.  The  Commonwealth,  94  Ky.  595,  23  S.W.  367; 

Washburn  v.  Gregory  Co.,  125  Minn.  491,  147  N.tf.  706 

Hadley  v.  Hadley,  114  Term.  156,  87  S.  W.  250; 

Tiller  v.  Excelsior  Coal  Corp.,  110  Va.  151, 

65  S.  5.  507; 

Low  v.  County  Court,  27  .V.  Va.  785. 

In  other  jurisdictions  the  taxation  of  the  separate 
estate  has  been  upheld  because  the  statute  stating  what  is 
to  be  considered  real  property  or  land  for  the  purpose  of 
taxation  defines  land  as  Including  minerals  or  mineral  rights 

Central  Coal  & Coke  Co.  v.  Carseloway,  45  Fed.  (2d) 
744,  which  interprets  the  Oklahoma  statute; 

mercantile  Trust  Co.  v.  nopkins,  103  Cal.  App.  473, 
284  lac.  1072; 

Union  Pac.  a..  Co.  v.  Hanna,  73  Colo.  162, 

214  Pac.  550; 

Smith  v.  «ew  inrk,  68  ft.  Y.  552; 

State  v.  i>ownman,  134  S.  A.  785. 

However,  other  Jurisdictions  hold  that  oven  where 
it  is  not  so  provided  by  statute,  that  a separate  mineral 
interest  owned  separate  from  the  other  part  of  the  land  is 
independently  taxable  as  real  estate. 
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Board  of  Commissioners  of  Greene  Co.  v.  Lattaa 

Creek  Coal  Co.,  179  Ind.  212,  100  H.E.  561; 
In  re  Colby,  184  la.  1104,  169  K.k.  443; 
'Washburn  v.  Gregory  Co.,  125  minn.  491, 

147  K.W.  706; 

Hockwell  v.  ,«arren  County,  228  Fa.  430, 

77  Atl.  665; 

waterman  v.  Gavis,  66  Vt.  83,  28  Atl.  664. 


In  re  Colby,  184  la.  1104,  169  K.  W.  443,  cited  above, 
the  court  said: 

’’Section  1308  of  the  Code  declares  that 
all  property,  reel  and  personal,  is 
subject  to  taxation,  and  paragraph  8 of 
section  48  of  the  Code  defines  land,  real 
estate,  and  real  property  as  including 
’lands,  tenements,  hereditaments,  and  all 
rights  thereto  and  interests  therein, 
equitable  as  well  as  legal.* 

"2.  It  is  equally  well  sett  led  that, 
when  t e fee  in  the  ...ineral  has  been 
separated  from  the  fee  in  the  surface, 
the  fee  or  interest  in  the  former  is 
assessable  and  taxable  to  the  owner  there- 
of as  real  estate.  This  much  is  settled 
by  the  statutes  heretofore  referred  to,  for 
surely  the  title  to  minerals  in  situ  con- 
stitutes an  interest  in  the  land.  See  In 
re  i.*ajor,  134  ill.  19,  24  N.  m.  973; 

Kansas  Natural  Gas  Co.  v.  Board  of  Com- 
missioners, 75  han.  335,  89  Pac.  750; 

Wolfe  County  v.  Beckett,  127  Ky.  252, 

105  8.  W.  447,  32  ky.  iaw  i.ep.  167,  17 
L.  it.  a.  (K.3. ) 688,  and  note  collecting 
cases. " 

In  Board  of  Commissioners  of  Greene  County  v.  Lattas 
Creek  Coal  Co.,  179  Ind.  212,  100  W.  E.  561,  the  Supreme  Court 
of  Indiana  held: 

* * * * where  there  has  been  a severance, 
resulting  in  a divided  ownership,  the 
owner  of  the  fee  is  properly  assessable 
with-  the  value  of  the  surface,  and  owner 
of  the  mineral  with  its  value."  (Citing 
cases . ) 
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This  view  is  upheld  by  moat  of  the  authorities. 

Judfe  Cooley,  in  his  excellent  work  on  Taxation, 
says  (4th  Ed.,  Vol.  2,  ner.  566): 

"Sometimes  one  person  owns  or  holds 
the  surface  rights  of  land  while 
another  owns  or  holds  the  mineral 
rights.  This  may  result  from  a deed, 
lease,  or  other  transfer  of  greater  or 
less  rights.  In  such  a case,  the  ques- 
tion arises  as  to  v/hether  the  holder  or 
owner  of  the  mineral  rights  can  be 
separately  taxed  because  of  such  interest. 
Sometimes  such  taxation  is  expressly  pro- 
vided for  by  statute,  but  even  where  not 
so  provided,  it  is  generally  held  that 
the  separate  mineral  interest,  where 
transferred,  is  independently  taxable  as 
real  estate,  and  payment  of  a tax  on  the 
land  ooes  not  preclude  a tax  against 
another  person  on  a mining  right  in  such 
land,  ihis  separate  ownership  of  mineral 
interests,  so  as  to  be  taxable,  may  result 
from  a reservation  to  the  grantor  of  the 
mineral  interests,  on  conveying  the  land 
as  well  as  from  a conveyance  by  the 
owner  of  the  surface  to  another  of  the 
minerals. " 

The  same  rule  is  stated  in  61  C.  J.  180;  Morrison's 
Mining  Rights,  par.  322;  Barringer  k Adams  Law  of  Mines  and 
Mining,  par.  115,  and  White  I lines  and  lining  Remedies,  par. 
410.  The  reason  behind  this  rule,  as  suggested  in  the  case 
of  State  ex  rel.  v.  Mission  Free  School,  supra,  is  that 
everyone  should  pay  taxes  on  his  property,  and  no  one  should 
be  forced  to  nay  taxes  upon  the  property  of  someone  else. 

As  the  Circuit  Court  of  Appeals  said  in  Central  Coal 
&.  Coke  Co.  v.  Oarselov/ay,  45  Fed.  (2d)  74%: 

"The  plaintiffs  own  the  coal  in  question; 
it  cannot  be  taxed  to  the  owner  of  the 
surface,  because  he  uoes  not  own  it,  any 
more  than  the  plaintiffs  can  be  taxed 
for  the  surface  which  they  do  not  own. 

Either  this  valuable  property  must  be  • 
taxed  to  plaintiffs  or  not  be  taxed 
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at  all.  * * * no  reason  appears  why 
one  interest,  the  surface,  should  be 
taxed,  and  the  other,  the  coal,  should 
escape. " 


As  was  said  in  Board  of  CoiOklss loners  of  Greene  Comity 
v.  Lattas  Creelc  Coal  Co.,  179  Ind.  212,  100  U.  A.  561: 

*.<e  thinn  that  our  legislation  con- 
templates that  no  one  shall  be  required 
to  pay  taxes  on  property  that  he  does 
not  own,  and  that  no  one  shall  escape 
taxation  on  property  he  does  own. * 


Most  jurisdictions  that  have  held  that  such  separate 
estate  can  not  be  taxed  have  done  so  under  express  direction 
of  their  constitution  or  statutes. 

Barthold  v.  Dover,  153  So.  49  (La.  App.); 

In  re  V/inton  Lumber  Co.,  63  Pac.  (2d)  664  (Ida.) 
Superior  Coal  Co.  v.  Mussellshel  County,  98  Mont 
'501,  41  Pac.  (2d)  14. 

The  only  other  case  that  seems  to  hold  that  such 
separate  taxation  is  not  permissible  is  Curry  v.  Lake  Superior 
Iron  Co.,  190  mich.  445,  157  N.  19,  1.  c.  20,  In  which  the 
court  held  that: 

"i»ll  of  the  estates  in  any  particular 
description  must  be  assessed  together, 
and  it  is  unimportant  whether  the  assess- 
ment is  „iade  to  all  or  to  but  one  of 
several  owning  interests  or  estates 
therein.** 

This  holding  would  seem  to  indicate  that  the  surface 
estate  and  the  mineral  estate  must  both  be  assessed  in  one 
assessment,  and  only  one  tax  paid  thereon.  However,  the  court 
recognized  that  both  estates  are  ta  able  and  It  was  pointed 
out  at  1.  c.  20: 

**It  must  he  presumed  tnat  the  assess- 
ing officer,  in  obedience  to  the  statu- 
tory mandate,  each  year  included  in  the 
assessment  against  the  complainant  the 
value  of  the  estate  owned  by  the  defendant 
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In  the  description.  This  being  true, 
it  was  no  more  the  duty  of  the  com- 
plainant to  pey  the  entire  tax,  a 
portion  of  which  was  assessed  against 
the  defendant’s  estate,  than  it  was 
the  duty  of  the  defendant  to  make  such 
payment  of  the  entire  tax  a portion  of 
which  wa 8 properly  chargeable  against 
complainant's  interest.  The  owner  of 
neither  estate  could  protect  his  own 
property  without  paying  an  obligation 
properly  chargeable  against  the  owner 
of  the  other." 


Therefore,  the  court  held  that  while  the  owners  are 
liable  for  the  taxe3  on  their  separate  estates,  yet  since 
both  estates  are  assessed  together,  that  one,  in  order  to 
protect  his  own  estate,  must  pay  the  entire  assessment  and 
then  seek  proportionate  part  from  the  other  owner.  This 
rule  is  peculiar  to  Michigan  and  is  contrary  to  the  great 
weight  of  authority,  including  the  Missouri  case  of  State 
ex  rel.  Zlegenhein  v.  ..lesion  tree  School,  162  Lo.  332, 

62  S.  W.  996,  3upra,  and  other  authorities  cited  above, 
especially  Washburn  v.  Gregory  Co.,  125  klnn.  491,  147  N.  W. 
706,  in  which  the  court  said  at  1.  c.  707: 

" * * * it  was  not  only  proper  to  tax 
the  mineral  interest  separately,  but 
it  was  plainly  an  irregularity  to  usse&e 
to  one  owner  as  one  property  both  the 
surface  and  the  mineral  rights,  when  they 
were  owned  separately.1* 


We  next  turn  to  your  question  as  to  how  far  back 
such  assessment  may  run.  Section  9780,  R.  3.  ]£o.  1929,  pro- 
vides as  follows: 

"If  by  any  means  any  tract  of  land 
or  town  lot  shall  be  omitted  in  the 
assessment  of  any  year  or  series  of 
years,  and  not  put  upon  the  assessor's 
book,  the  same,  when  discovered, 
shall  be  assessed,  by  the  assessor  for 
the  time  beln^,  and  placed  upon  his 
book  before  the  some  is  returned  to 
the  court,  with  all  arrearages  of  tax 
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which  ought  to  have  been  assessed  and 
paid  in  former  years  charged  thereon." 

Section  9961,  Laws  of  i-.iesouri,  1935,  page  405, 
provides : 

"Ho  proceeding  for  the  sale  of  land 
and  lots  for  delinquent  taxes  under 
the  provisions  of  Chapter  59,  Eevieed 
Statutes  of  nlssouri,  19£9,  relating 
to  the  collection  of  delinquent  and 
bacJc  taxes  and  providing  for  fore- 
closure sale  and  redemption  of  land 
and  lots  therefor,  shell  be  valid  un- 
less initial  proceedings  therefor 
shell  be  cftmenced  within  five  (5) 
years  after  delinquency  of  such  taxes, 
and  any  ssle  held  pursuant  to  Initial 
proceedings  commenced  within  such  period 
of  five  (5)  years  shall  be  deemed 
to  have  been  in  compliance  with  the 
provisions  of  said  act  in  so  far  as 
the  time  at  which  such  sales  are  to  be 
had  is  specified  therein.  Provided  fur- 
ther. that  in  suite  or  actions  to col- 
lect delinquent  drainage  and-or  levee 
assessments  on  real  estate  such  suits 
or  actions  shall  be  commenced  within 
five  years  after  delinquency,  other- 
wise no  suit  or  action  therefor  shall 
be  commenced,  had  or  maintained. " 

This  point  is  decided  in  State  ex  rel.  liairjaar  v. 
Vogelsang,  183  mo.  17,  81  S.  rf.  1087,  in  which  taxes  on  cer- 
tain real  estate  for  the  years  1885  to  1890,  inclusive, 
had  been  omittea  from  the  current  assessments  of  those  years 
The  omission  was  discovered  in  1896  and  the  assessment  then 
made.  The  court  quoted  Section  756£,  E.  S.  mo.  1889,  which 
is  the  same  as  section  9789,  K.  8.  Lo.  19£9,  cited  supra. 

The  court  held  that: 

"The  suit  is  not  barred  by  the  statute 
of  limitations.  No  right  of  action 
accrued  until  the  taxes  were  assessed 
and  had  become  delinquent.  The  assess- 
ment was  made  in  1896,  the  taxes  were 
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therefore  not  delinquent  until  January, 
1897.  The  five  years*  limitation  ex- 
pired. January  1,  1902.  The  suit  was 
brought  December  16,  1901. 

nThe  case  of  State  ex  rel.  v.  iullerton, 
above  referred  to,  was  a suit  under  this 
statute  to  collect  taxes  on  land  that 
had  been  omitted  from  the  assessor's 
books  in  former  years.  Just  as  was  the 
defendant's  land  in  this  case,  and  the 
court  in  that  esse  held  that  the  statute 
of  limitations  did  not  bet  in  to  run  during 
the  years  the  land  was  Oiiitted  from  the 
assessor's  books  and  not  until  after  the 
discovery  of  the  omission  and  the  assess- 
ment of  the  taxes  as  required  by  section 
7562,  Revised  Statutes  1889,  and  until  they 
became  delinquent  after  that  assessment. 

And  so  we  now  hold . " 


It  is  ulain  from  the  above  that  it  is  the  duty  of  the 
assessor,  when  he  discovers  that  real  property  has  been 
omitted  in  the  assessment  of  any  year  or  series  of  years,  to 
assess  said  property  for  all  the  years  it  has  been  omitted. 
The  tax  on  the  omitted  property  does  not  become  delinquent 
until  J- nuary  1st,  followin  tve  year  it  is  assessed,  and 
initial  proceedings  for  the  collection  of  such  delinquent  tax 
may  be  commenced  at  any  time  within  five  years  of  the  date 
of  delinquency. 

.<e  have  held,  however,  in  an  opinion  given  to  Hon. 
Barker  eavis,  Prosecuting  attorney  of  Lewis  County,  that  the 
County  Board  of  equalization,  under  the  provisions  of  Section 
9816,  R.  S.  ~o.  1929,  can  only  assess  property  omitted  from 
the  assessor's  books  for  the  current  year.  A copy  of  said 
opinion  is  enclosed. 
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It  Is  therefore  the  opinion  of  this  department  that 
coal  or  other  mineral  rights  in  place  are  real  property  and 
may  by  proper  conveyance  be  severed  from  the  land  by  the 
owner  thereof,  and  when  eo  severed  the  same  becomes  the  sub- 
ject of  taxation,  separate  end  apart  from  the  surface  estate, 
and  the  taxes  should  be  assessed  against  the  owner  of  said 

coal  or  other  aineral  rights. 

\ 

It  is  the  further  opinion  of  this  department  that 
where  coal  or  other  mineral  rights  owned  separately  from 
the  surface  estate  have  been  omitted  in  the  assessment  of 
any  prior  year  or  series  of  years,  that  the  assessor,  when 
he  discovers  the  omission,  should  assess  said  property  for  all 
the  years  it  has  been  omitted.  The  taxes  on  said  omitted  pro- 
perty would  not  become  delinquent  until  January  1st,  following 
the  year  it  was  assessed,  and  initial  proceedings  could  be 
commenced  et  any  time  within  five  yearn  of  the  date  of  delin- 
quency. 


However,  it  is  the  opinion  of  this  department  that  the 
County  Board  of  Equalization  is  only  authorized,  under  the 
provisions  of  Section  9816,  R.  S.  Llo.  1929,  to  assess  omitted 
property  for  the  current  ye?r  only. 


Yours  very  truly, 


UmuXVai i ...  mUL&ui , 
resistant  attorney  General. 


AlrliCVmw : 


(acting)  .attorney  ueneral. 


PISH  AND  GAME 


It  is  possible  to  charge  a crime  under 
Section  8265,  Revised  Statutes  Mis- 
souri, 1929. 


May  13,  1937 


Honorable  Paul  N.  Chitwood 
Prosecuting  Attorney 
Reynolds  County 
Centerville, Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  request 
for  an  opinion  which  reads  as  follows : 

"I  have  been  receiving  a number 
of  complaints  against  a party  in 
Reynolds  County,  Missouri,  for  an 
alleged  violation  of  the  Pish  and 
Game  Laws,  particularly  Section 
8625,  R.  S.  1929,  relating  to 
the  Contamination  of  Streams,  and 
which  has  been  declared  invalid 
in  the  case  of  State  v.  Light, 
etc.  Co.  212  Mo.,  101,  which 
reads  in  part  as  follows: 

K ’Section  28  of  the  Game  and 
Fish  Law  of  1905,  Laws  1905,  p. 

163,  providing  that  it  shall 
be  unlawful  for  any  person  or 
persons,  firm  or  corporation  to 
suffer  or  permit  any  dyestuff, 
coal  tar,  oil,  sawdust,  poison 
or  deleterious  substances  to 
be  thrown,  run  or  drained  into 
any  waters  of  this  State  in 
quantities  sufficient  to  In- 
jure, stupefy  or  kill  fish 
which  may  inhabit  the  same  at  or 
below  the  point  where  any  such 
substances  are  discharged  or 
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permitted  to  flow  or  thrown  in 
such  waters,  is  void,  for  the 
reason  that  it  does  not  intel- 
ligently describe  or  define  an 
offense.  It  only  punishes  the 
person  or  company  that  permits 
those  things  to  be  done,  and 
not  the  person  that  does  them. 

Nor  does  it  require  the  persons 
doing  the  wrongful  act  to  be  in 
the  employ  or  under  the  control 
of  the  person  or  firm  permitting 
the  act  to  be  done.  Besides 
the  court  cannot  supply  the  es- 
sential and  necessary  provisions 
which  would  impress  as  wrongful 
and  criminal  the  acts  designated 
in  the  statute,  such  as  its  fail- 
ure to  impose  on  those  committing 
the  acts  the  duty  to  prevent  the 
throwing  of  poisonous  substances 
into  the  waters  of  the  State,  or 
to  declare  that  they  occupy  any 
position  that  would  Impose  upon 
them  either  the  moral  or  legal 
ooligation  of  not  permitting 
the  commission  of  such  acts.’ 

"Being  unable  to  find  any  later 
cases,  or  any  further  legisla- 
tion supplying  the  necessary 
and  essential  parts  of  this  law, 

I was  just  wondering  what  your 
opinion  is  as  to  whether  or  not 
a demurrer  would  be  sustained  as 
to  the  Information  in  the  particu- 
lar case  referred  to,  which  I am 
planning  on  filing  in  the  near 
future. 

"will  you  please  give  me  your 
opinion  in  this  matter  at  your 
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earliest  convenience,  if  possible 
as  long  a time  before  May  24th, 
(when  our  Circuit  Court  meets' 
as  can  -e  arranged?" 


Section  8265  was  amended  in  1&15  so  that  it 
contains  its  present  form.  Originally,  the  statute 
read  as  follows: 


"It  shall  be  unlawful  for  any 
person  or  persons,  firm  or  corpora- 
tion to  suffer  or  permit  any  dye- 
stuff, coal  tar,  oil,  sawdust, 
poison  or  deleterious  substances 
to  be  thrown,  run  or  drained  into 
any  of  the  waters  of  this  State  in 
quantities  sufficient  to  injure, 
stupefy  or  kill  fish  which  may  in- 
habit the  same  at  or  below  the 
point  where  any  such  substances  are 
discharged  or  permitted  to  flow  or 
thrown  in  such  waters.  Any  person 
or  persons,  firm  or  corporation 
offending  against  any  of  the  pro- 
visions of  this  section  shall  be 
deemed  guilty  of  a misdemeanor, 
and  upon  conviction  shall  be  fined 
not  less  than  ?2G0  nor  more  than 
£500  for  each  offense." 


Section  8265,  concerning  which  you  have  requested 
a construction,  is  as  follows: 

"It  shall  be  unlawful  for  any 
person  or  persons,  firm  or  cor- 
poration to  cause  any  dyestuff, 
coal  tar,  oil,  sawdust,  poison 
or  deleterious  substances  to  be 
thrown,  run  or  drained  into  any 
of  the  waters  of  this  state  in 
quantities  sufficient  to  injure, 
stupefy, or  kill  fish  which  may 
inhabit  the  same  at  or  below 
the  point  where  any  such  sub- 
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stances  are  discharged  or  caused 
to  flow  or  be  thrown  into  such 
wator:  Provided,  that  it  shall 

not  be  a violation  of  this  sec- 
tion for  any  person,  firm  or  cor- 
poration engaged  in  any  mining 
Industry  to  cause  any  water 
handled  or  used  in  any  oranch 
of  such  industry  to  be  discharged 
on  the  surface  of  the  land  where 
such  industry  or  branch  thereof 
is  being  carried  on  under  such 
precautionary  measures  as  shall 
be  approved  by  the  state  game 
and  fish  c omuls si oner • Any  per- 
son or  persons,  firm  or  corpora- 
tion offending  against  any  of 
the  provisions  of  this  section 
shall  be  deemed  guilty  of  a 
misdemeanor  and  upon  conviction, 
shall  be  fined  not  less  than  two 
hundred  dollars  (£200.00)  nor 
more  than  five  hundred  dollars 
($500.00)  for  each  offense." 


The  changes  which  the  Legislature  enacted  in 
1915  were  to  the  effect  that,  whereas,  the  original 
section  contained  the  words  "to  suffer  or  permit," 
whereas.  Section  8265  uses  the  words  "to  cause,"  and 
the  original  section  contained  the  words  "where  any 
such  substances  are  discharged  or  permitted  to  flow 
or  thrown  in  such  waters,"  whereas,  the  present  sec- 
tion contains  the  words  "or  caused  to  flow  or  be 
thrown  in  such  waters,"  and,  in  addition  thereto, 
has  the  above  proviso  which  is  in  the  nature  of  an 
exception. 

As  stated  in  your  letter  the  court  has  interpreted 
the  original  section  as  being  void  for  the  reason  that 
it  did  not  intelligently  describe  or  define  an  offense. 

The  logic  and  reason  for  the  same  is  contained  in  the 
case  of  State  xr. Light,  212  Mo.  1.  c.  106; 
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nIt  will  be  observed  that  the 
provisions  of  that  section  under- 
take to  create  and  define  an  of- 
fense by  simply  saying  that  any  • 
person  or  persons,  firm  or  corpora- 
tion who  shall  suffer  or  permit 
any  poisonous  or  deleterious  sub- 
stances to  be  thrown,  run  or  drained 
into  the  waters  of  this  State  in 
quantities  sufficient  to  injure, 
stupefy  or  kill  fish,  shall  be 
deemed  guilty  of  a misdemeanor* 

No  one  can  read  the  provisions  of 
that  section  and  escape  the  con- 
clusion that  it  is  a marked 
departure  from  the  usual  legisla- 
tion along  that  line  which  under- 
takes to  define  criminal  offenses. 

It  will  be  observed  that  the  pro- 
visions of  this  section  do  not 
condemn  the  act  of  throwing  poison 
or  deleterious  substances  into  the 
waters  of  this  State,  but  is  simply 
directed  against  those  who  suffer 
or  permit  such  act  to  be  done.  In 
other  words,  A may  throw  the  poison 
or  deleterious  substances  into  the 
waters  of  this  State,  but  his  act 
is  not  embraced  within  the  pro- 
visions of  this  section.  On  the 
other  hand,  if  B.  suffers  or  per- 
mits A to  do  this  act,  he  is  guilty 
of  a criminal  offense.  As  it  is 
very  tersely  stated  by  the  learned 
Attorney-General  in  his  brief  now 
before  us,  'a  person  who  actually 
and  flagrantly  does  place  poison 
or  deleterious  substances  in  the 
waters  of  this  State  escapes 
punishment,  and  the  one  who  suf- 
fers or  permits  it  to  be  done  is 
punished.'  Another  marked  feature 
of  this  statute  is  the  omission 
of  necessary  provisions  which  are 
absolutely  essential  in  order  to 
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stamp  the  acts  of  persons  permitting 
or  suffering  substances  to  be  thrown 
into  the  waters  of  this  State  as  a 
wrongful  or  criminal  act.  It  nowhere 
provides  that  the  permission  or  suffer- 
ing of  the  acts  to  be  done  must  be  upon 
premises  or  in  the  operation  of  a plant 
under  the  control  of  the  persons, firm 
or  corporation  designated  by  the 
statute, or  that  the  persons  committing 
the  act  are  in  the  employ  of  such 
persons,  firm  or  corporation.  In 
other  wcrds,  there  is  an  entire  ab- 
sence from  that  section  of  provisions 
which  in  any  way  impose  the  duty  upon 
the  persons,  firm  or  corporation 
designated  by  the  statute  to  prevent 
the  throwing  of  poisonous  substances 
into  the  waters  of  tills  State  or  that 
such  persons,  firm  or  corporation  as 
mentioned  in  the  statute  occupied  any 
position  which  would  impose  upon 
either  the  moral  or  legal  obligation 
of  not  suffering  the  commission  of 
such  acts,  i’lanifestly  the  provisions 
of  this  section  were  intended  to  be 
directed  towards  persons,  firms  or 
corporations  operating  sawmills  or 
other  plants  along  streams  of  water 
in  this  State  where  poisonous  refuse 
matter  from  such  plants  might  be 
thrown,  run  or  drained  into  such 
streams  of  water,  but  the  difficulty 
in  holding  that  this  statute  intelli- 
gently defines  a criminal  offense  is 
that  the  pourt  cannot  supply  the  es- 
sential and  necessary  provisions 
which  would  impress  the  acts  com- 
mitted by  those  designated  in  the 
statute  as  wrongful  or  criminal." 


Evidently,  by  the  present  statute,  namely.  Section  8265, 
it  was  the  intention  of  the  legislature  to  correct  the 
defect  in  the  original  section,  and  hence,  the  words 
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"permitted  or  suffer"  were  changed,  and  in  lieu  there- 
of the  word  "cause"  wa3  inserted. 

The  court,  in  the  Light  decision,  pointed, in- 
directly, the  way  for  curing  the  defects  in  the  original 
statute.  He  are,  therefore,  concerned  with  the  meaning 
of  the  words  "to  cause."  An  interpretation  of  the 
effect  of  these  words  is  contained  in  the  case  of  Huffman 
v.  United  States,  259  Fed.  1.  c.  38: 

"For  the  purpose  of  a construction 
of  this  statute,  it  wou^d  seem 
that  Aebster’s  definition, 'to  cause 
a thing  is  to  effect  it  as  an  agent; 
to  bring  it  about'  - is  sufficient, 
and  therefore,  in  the  determination 
of  the  sufficiency  of  the  evidence 
to  sustain  the  verdict,  the  ques- 
tion becomes  one  of  whether  or  not 
under  all  the  testimony,  with  the 
reasonable  inferences  that  the  Jury 
might  logically  and  reasonably 
draw  therefrom,  there  was  sufficient 
to  sustain  this  allegation  of  the 
indictment  that  the  defendant  'caused* 
the  transportation  of  this  girl  in 
interstate  commerce  from  the  point 
named  to  Lenver,  Colo.,  for  the 
purpose  therein  set  forth." 


In  the  decision  of  Stance  v.  San  Luis  Valley 
Land  and  Milling  Company,  163  Fed.  220,  the  Court,  in 
referring  to  the  word  "cause",  states: 

"An  allegation  in  the  complaint 
that  defendant  caused  the  affi- 
davits charging  the  offense  to 
be  filed  and  plaintiff  to  be 
arrested  and  prosecuted  is  a 
sufficient  charge  that  defendant 
Initiated  the  prosecution." 


45S , 


In  the  decision  of  V.ebb  v.  Strobach,  143  Mo.  App 
the  court  defines  the  word  "cause"  in  the  following 
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manner : 


"The  word  ’cause’,  in  ftev . St. 

1899,  sec. 598V , providing  that, 
when  a city  of  the  fourth  class 
desires  to  pave  its  streets,  the 
board  of  aldermen  shall  by  resolu- 
tion declare  such  improvement  to 
be  necessary  end  ’cause'  the 
resolution  to  be  published  in 
some  newspaper,  etc.,  is  used  in 
its  common  meaning,  'to  effect,' 

'to  produce,'  'to  bring  about,' 
and  the  mode  in  which  publica- 
tion is  to  oe  affected,  produced, 
or  Drought  about  is  not  specifical- 
ly designated." 


In  the  decision  of  State  ex  rel.  watts  v.  Cain, 
56  S.  2.  937,  is  further  enlightenment  on  the  word 
"cause,"  and  its  meaning  is  as  follows: 

"To  'cause'  means  to  act  as  a 
cause  or  agent  in  producing;  to 
effect,  bring  about,  be  the 
occasion  of,  make,  force,  or 
compel;  to  effect  as  an  agent; 
to  produce  or  bring  into  existence. 

The  power  given  to  the  county 
dispensary  board,  oefore  permitting 
any  dispensary  to  offer  liquor  for 
sale,  to  cause  it  to  be  put  into 
packages  of  specified  quantities 
involves  the  power  of  bottling 
it  through  such  agencies  as  they 
deem  best  and  authorized  it  to 
establish  a oottling.  plant  of 
its  own  for  that  purpose." 


CONCLUSION 

i>.8  stated  in  your  letter,  and  we  find  the  same 
to  oe  true,  there  are  no  later  decisions  relating  to 
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Section  8265  since  the  amendment  of  the  original  sec- 
tion, yet,  we  are  of  the  opinion  that  by  the  changes 
made  in  the  statute  the  defects,  as  set  forth  in  the 
Light  decision,  are  cured;  that  by  changing  the  words 
"permit  or  suffer"  to  "cause"  and  the  legal  effect  of 
the  words  "to  cause"  will  supply  the  essential 
necessary  provisions  which  impress  as  wrongful  and 
criminal  the  acts  designated  in  the  statute. 

We  are  not  in  possession  of  the  facts  in  your 
cas^, which  might  have  been  of  valuable  assistance  to 
us  in  determining  the  question.  V»e  are  of  the  opinion 
that  you  should  be  in  a position  to  draw  an  informa- 
tion under  Section  8265  and  that  a demurrer  should  not 
be  sustained  on  the  grounds  that  it  was  impossible  to 
charge  a crime  under  Section  8265. 


Respectfully  submitted. 


OLLIV  _.R  Vi.  NOLuli 
Assistant  .Attorney  General 


APtROViSD: 


J.  IT  TAYLOR 

(Acting)  Attorney  General 
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LOTTERIES:  Cleo  Colo  Bottle  Caps 


October  4,  1937 


Hon.  G.  R.  Chamberlin 
Prosecuting  Attorney 

Cass  County 

Harrisonville,  Missouri 


Dear  Sir: 


We  have  your  request  of  September  25,  1937,  for  an 
opinion  relative  to  the  distribution  of  prizes  (money),  by  in- 
serting in  Cloo  Colo  bottle  caps  a piece  of  cork,  properly 
lettered,  showing  the  holder  thereof  Is  entitled  to  receive 
five  cents  to  One  dollar  in  cash  prizes  for  presenting  this  to 
a dealer. 


We  assume  that  all  bottle  caps  are  not  so  stamped  and 
that  the  corks  used  in  the  various  bottles  of  Cleo  Colo  vary 
in  value  accordint,  to  the  stamps  placed  upon  them.  Under  these 
circumstances  a person  who  buys  a bottle  of  Cleo  Colo  also 
buys  a chance  on  getting  no  prize,  or  a prize  varying  In  size 
from  five  cents  to  One  dollar  in  cash. 

Without  burdening  this  opinion  too  much  with  citations 
of  authorities  we  refer  you  to  State  vs.  inerson,  1 S.  ’ . (2) 
109;  State  ex  rel.  vs.  Hughes,  299  Mo.  529;  253  S.W.  229;  28 
A.L.R.  1305;  State  vs.  Becker,  248  Mo.  555,  154  S.W.  769. 

It  Is  therefore  the  opinion  of  this  office  that  the 
awarding  of  prizes  by  thi3  method  is  a lottery  prohibited  by 
Section  4314  R.  S.  Missouri  1929,  and  Article  IV,  Section  10 
of  the  Missouri  Constitution. 
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If  dealers  are  conducting  such  a lottery  In  your  County, 

It  becomes  your  duty  to  Institute  prosecutions,  as  per  an  opinion 
of  this  Department  written  by  Mr.  Coveil  R.  Hewitt,  which  is 
enclosed  herewith. 


Respectfully  submitted 


FRANKLIN  E.  REAGAN, 
Assistant  Attorney  General 

APPROVED: 


t 

(Acting)  Attorney  vieni  ral 


FERSMM 

Enclosures. 


NEWSPAPERS:  Officers  under  Section  13774,  R,  S,  1929,  are  not 

■ompelled  to  accept  bids  from  newspapere,  but  may 
accept  bids  in  the  interest  of  efficiency  and 
economy  and  not  violate  any  statute. 


October  14,  1937* 


o' 


1° 


Honorable  Paul  Chitwood 
Prosecuting  attorney 
Reynolds  County 
Centerville,  i*-is30u  ri 


bear  bir: 


This  department  acknowledges  receipt  of  your 
letter  of  October  13th,  in  which  you  make  the  following 
inquiry: 

"Under  the  terms  of  section  15774 
can  the  County  Court  or  the  Public 
Officers  mentioned  in  section 
13773  accept  bids  from  newspapers 
when  the  same  does  not  conflict 
with  other  statutes  and  the  bids 
be  considered  the  most  advantageous 
terms  that  can  be  obtained?" 


The  statute  mentioned,  section  13774,  R.  S.  Lo. 
1929,  is  as  follow  : 

"In  procuring  the  publication  of 
any  law,  proclamation,  advertisement, 
order  or  notice,  as  in  the  next  pre- 
ceding section  mentioned,  the  public 
officers  shall  accept  of  the  m~st 
advantageous  terms  that  can  be  obtain- 
ed, not  exceeding  the  rates  limited 
in  the  preceding  section," 

The  above  quoted  3ecti >n  refers  to  the  rates  for 
public  advertisements  as  contained  in  bection  13773,  R,  S. 
u.o,  1929,  xhe  effect  of  the  two  sections  anu  the  close 
relation  of  the  same  are  commented  on  by  the  court  in  State 
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v.  V;esthues,  9 o.  W.  (2d)  612,  1.  c.  619,  as  follow*: 

"'The  rates  herein  specified'  are 
the  rates  specified  in  the  first 
sentence  comprising  eleven  lines  of 
new  section  10401,  ouch  rates  may 
not  be  hi^ier  than  vl#  etc.  We  are 
unable  to  perceive  any  conflict 
between  new  section  10401  and  section 
10402,  H,  S.  1919.  r.ence  the  latter 
section  must  be  deemed  to  be  in  full 
force  and  effect.  itew  section  10401 
and  section  10402,  K,  o.  1919,  must 
be  read  together  and  construed  us 
if  they  read:  There  shall  not  be 
alloweu  for  such  publication  a higher 
rate  than  ^1  per  square,  etc.,  but, 
in  procuring  such  publication,  the 
public  officers  shall  accept  of  the 
most  advantageous  terms  that  can  be 
obtained,  not  exceeding  $1  per  square, 
etc," 

At  the  outset  we  are  concerned  with  the  meaning  of 
the  expression  in  the  atatute,  "shall  accept  of  the  most 
advantageous  terms  that  can  oe  obtained,  not  exceeding  the 
rate-  limited  in  the  preceding  section.  The  legislature 
has  not  seen  fit  to  define  what  is  meant  by  "the  most 
aovantageous  term"  nor  has  it  placed  any  limitation  on  the 
exercise  of  an  administrative  officer's  right  to  use  his 
discretion  in  determining  the  most  advantageous  terms,  This 
fact  is  commented  upon  in  the  case  of  hakersfield  hews  v, 

Ozark  County,  92  6,  »,  (2d)  1.  c.  605. 

Hie  question  as  to  whether  or  not  under  section 
13774,  supra,  tie  administrative  officer,  or  officers  to  which 
the  publication  is  intrusted,  must  accept  bids  in  order  to 
obtain  the  most  advantageous  terms,  is  decided  also  in  the 
above  case  of  State  v.  Westhues,  1,  c.  619,  in  the  following 
language : 

"lhe  requirement  of  section  10402,  R. 
o.  1919,  that  the  officer  'shall  accept 
the  most  aovantageous  terms  that  can 
be  obtained,'  imposes  upon  such  officer 
the  right  and  duty  to  exercise  an  official 
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discretion.  Respondent  held  that 
the  secretary  of  state  was  under 
no  uuty  to  submit  the  publication 
of  the  proposed  constitutional  amend- 
ments to  competitive  bidding  or  even 
to  accept  the  lowest  bid,  if  any  such 
bids  were  received,  The  statute  does 
not  define  the  words  'most  advantageous 
term3.'  It  left  It  to  the  secretary 
of  3tate  to  determine  for  himself 
what  terms  are  most  advantageous  and 
to  accept  the  termo  he  deems  to  be 
most  advantageous.  The  statute  has 
not  provided  that  the  advantageousness 
of  the  terms  offered  to  the  officer 
shall  be  de termini  d by  the  number 
of  readers  of  the  given  newspaper, 
nor  by  its  circulation  In  a particular 
county,  nor  by  the  price  to  be  charged 
for  ti  e publication,  nor  by  the  relation 
of  that  price  to  the  maximum  price 
authorized  by  new  section  10401;  nor 
does  section  10402,  R.  3.  1919,  provide 
at  what  tine  the  secretary  of  state 
shall  determine  the  advantageousness  of 
the  terms  offered  to  him,  nor  even  that 
the  secretary  of  state  shall  peddle  the 
publication  from  one  newspaper  office  in 
the  county  to  another  in  order  to  ascer- 
tain all  or  any  of  these  facts.  In  short, 
the  General  rs  embly  has  not  defined 
the  words  'most  advantageous  terms.1 

"Respondent  held  that  the  secretary  of 
state  had  a discretion,  which  it  was  his 
right  and  duty  to  exercise.  Req^ondent 
then  proceeded  to  advise  the  secretary 
of  state  how  he  should  exercise  such 
discretion,  to  wit: 

"'That  he  must  exercise  that  discretion 
and  select  those  papers  that  give  the 
wldast  publicity  at  rates  which  are 
reasonable  and  in  exercising  this 
discretion  he  must  protect  the  interests 
of  the  state  financially, a s well  as 
otherwise. ' 
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“it  may  be  that  the  secretary  of  state 
should  take  all  the  things  specified 
by  respondent  Into  consideration  in 
exercising  his  official  discretion,  but 
the  declaration  of  his  duty  in  that 
respect  must  come  from  the  legislative 
and  not  the  judicial  department  of  our 
state  government. 

"ihe  legislative  department  has  intrust- 
ed to  an  administrative  officer  the 
right  and  duty  to  exercise  his  discretion 
in  determining  what  terms  are  'most 
advanta  eous,  ' and  up  to  this  time  the 
General  assembly  has  seen  fit  neither  to 
define  what  it  means  by  the  words  'most 
advantageous  terms'  nor  to  rebuke  any 
secretary  of  state  for  the  manner  in 
which  he  has  exercised  such  discretion 
in  the  past.  Reference  need  only  be 
made  to  the  Session  acts  of  Missouri 
from  the  date  of  the  adoption  of  the 
initiative  and  referendum  amendment  to 
the  present  time  to  learn  that  the 
Gen  ral  £s ..eiitoly  has  placed  the  seal 
of  its  approval  upon  the  manner  of  the 
exercise  of  such  discretion  by  all  of 
our  secretaries  of  state  when  it  uniform- 
ly passed  appropriations  to  pay  for  such 
publications  on  the  terms  accepted  by 
them,  'fhe  appropriation  for  that 
purpose  by  the  General  Assembly  in  1927 
is  particularly  signif leant  (^aws  of 
1927,  p.  69,  Sec.  80),  in  view  of  the 
facts  that  the  secretary  of  3tate  was 
at  that  time  enjoined  from  approving 
bills  for  such  publications.  See  rtigel 
v.  Becker  (...o.  Sup.)  2 S.  W.  (2d)  743.” 


conclusion. 


• e are  of  the  opinion  that  it  is  not  incumbent  or 
mandatory  on  the  administrative  officer,  oeinr  the  county  court. 
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county  clerk  and  other  officers  of  such  nature,  to  whom 
It  Is  made  the  duty,  as  mentioned  In  section  13774, 
supr  , to  publish  proclamations,  notices,  etc.,  to  accept 
bids  from  the  various  newspapers  of  the  county  in  order 
that  the  most  advantageous  terms  may  be  obtained.  However, 
we  arc  of  the  opinion  that  any  of  the  officers,  as  mention- 
ed in  said  section,  are  at  liberty  to  use  bidding  as  a 
methou  to  determine  the  most  advantageous  terms,  providing 
that  the  newspaper  has  the  essentials  which  make  it 
desirable  in  rtiich  to  publish  a proclamation  or  other  pub- 
lication; that  if  such  a method  is  employed  in  the  interest 
of  efficiency  and  economy  the  said  method  does  not  in  any- 
wise violate  any  statute  nor  is  it  contrary  to  any  decision. 


Respectfully  submitted. 


OLLIV_R  W.  jNOLHN 

Assistant  Attorney -General 


ar'rHOViiL: 
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CITIES  - Under  special  Charter,  Legislature  cannot  amend  a charter 
of  a city  under  speoial  charter,  but  enactment  of  a law 
uniformly  to  apply  to  all  cities  under  special  charter 
permitting  the  levying  and  collecting  of  taxes. 


January  25,  1937 


Honorable  Jeo.  D.  Clayton  Jr, 
Senator  13th  District 
Missouri  Senate 
Jefferson  City,  Missouri 


Dear  Senator! 


This  is  to  acknowledge  your  letter  as  follows i 

"The  City  of  Hannibal,  whioh  operates 
under  a speoial  charter  issued  in  1873, 
is  anxious  to  have  the  charter  amended 
so  that  its  taxing  powers  will  be 
broadened. 

Will  you  please  advise  me  if  in  your  opin- 
ion the  charter  can  be  amended?" 

Appended  to  your  letter  was  a oopy  of  a resolution 
passed  by  the  city  council  of  the  City  of  Hannibal,  Said  reso- 
lution in  part  reads  as  follows i 

"NOW  THBKJ3F0HK  rid  IT  ABSOLVED}  That  the 
Council  authorise  and  instruct  the  proper 
City,  County  and  State  Officials  to  take 
whatever  steps  are  neoessary  to  amend 
Seotion  6 Article  IV  of  the  Charter  of 
the  City  of  Hannibal  so  that  it  will  read 
the  same  as  Section  6840,  Article  4, 

Chapter  38  as  the  same  appears  on  Pages 
277-8,  Laws  of  Missouri,  1931," 

As  stated  in  your  letter  the  City  of  Hannibal  operates  under  a 
speoial  charter  issued  in  187S,  We  do  not  have  a copy  of  the 
charter  and  do  not  know  what  section  6,  article  IV  of  the  charter 
provides.  However,  it  is  not  essential  to  a determination  of 
your  question.  The  present  Constitution  of  Missouri  was  adopted 
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in  1876  and  Seotion  7 of  Article  IX  provides i 

"The  general  Assembly  shall  provide,  by 
general  laws,  for  the  organisation  and 
classification  of  oities  and  towns.  The 
number  of  such  classes  shall  not  exceed 
fourj  and  the  power  of  each  class  shall 
be  defined  by  general  laws,  so  that  all 
such  municipal  corporations  of  the  sane 
class  shall  possess  the  sane  powers  and 
be  subject  to  the  same  restrictions. 

The  General  Assembly  shall  also  make  pro- 
visions. by  general  law,  whereby  any  city, 
town  or  village,  existing  by  virtue  of  any 
speoial  or  local  law,  may  eleot  to  become 
subject  to,  and  be  governed  by,  the  general 
laws  relating  to  such  corporations. " 

Pursuant  to  Seotion  7 of  Artiole  IX,  the  Legislature 
classified  oities  into  oities  of  the  first,  second,  third  and 
fourth  classes.  Chapter  38,  Revised  Statutes  1923.  Hannibal  has 
a population,  according  to  the  1930  United  States  Census,  of 
22761  inhabitants.  Official  Manual,  State  of  Missouri  1936-36. 

The  City  of  Hannibal  has  a population  sufficient  to  enable  it  to 
be  a city  of  the  Third  Class.  Sections  6092,  6096. 

Artiole  13,  Chapter  38  relates  to  "Cities  and  towns 
under  speoial  charters".  As  the  City  of  Hannibal  was  granted  a 
charter  in  1873  (prior  to  the  adoption  of  the  constitution  in 
1876),  we  assume  that  it  has  never  operated  other  than  es  a city 
under  speoial  charter.  .Vhile  it  has  the  right  to  take  advantage 
of  the  artiole  relating  to  oities  of  the  Third  Class,  it  has  not 
done  so.  Artiole  IV,  Chapter  38.  In  Kansas  City  et  al  v.  Soarritt 
et  a)A.27  Mo.  642  the  Supreme  Court  of  Missouri  in  1896  reviewed 
the  history  of  the  present  Section  7,  .Artiole  IX  of  the  Constitu- 
tion and  observed  at  page  662  as  followsi 

"The  record  of  legislation  prior  to  1876, 
contained  in  the  session  acts,  furnishes 
the  faots  from  which  it  is  easy  to  infer 
the  reasons  that  led  to  the  adoption  of 
those  sections  of  the  constitution. 
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"City  oharters  ware  the  favorite  ground 
for  special  legislation*  The  constant 
tinkering  to  which  those  instruments  were 
subjected*  not  only  oreated  confusion  and 
uncertainty  in  o on st ruing  the  law,  but 
covered  the  state  with  specimens  of  incon- 
gruous pieces  of  Datohwork  legislation. 


The  object  of  the  constitution  of  1876,  in 
dealing  with  this  topic,  was  to  secure  same 
uniformity  in  the  organization  and  notion 
of  municipal  corporations  in  the  state. 

!enoe  the  strict  limitations  laid  down  in 
regard  to  the  classification  of  cities,  and 
the  prohibition  of  more  than  four  classes  of 
oity  charters  (even  when  oreated  by  general 
laws  of  incorporation)  under  the  new  consti- 
tution* Leaving,  however,  special  charters 
granted  previously  to  continue  in  operation* " 

The  legislature  is  restricted  to  the  enactment  of  laws 
that  are  uniform.  Speoial  legislation  is  not  permitted* 

"It  is  well  settled  that  a law  whioh  includes 
all  persons  who  are  in  or  who  may  come  into 
like  situations  and  oirouastanoes  is  not 
speoial  legislation*"  Elting  et  al  v.  Hickman 
et  al,  172  Mo*  237,  267* 

Thus  the  legislature  cannot  amend  the  present  oharter 
of  the  City  of  Cannibal  because  it  would  be  speoial  legislation. 
However,  the  legislature  oould  enact  a law  whioh  would  be  general 
and  applicable  in  soope  to  all  oities  of  the  size  of  Hannibal* 

To  illustrate,  the  legislature  oould  enact  a law  providing  that 
any  oity  having  a speoial  charter  and  containing  30,000  inhabi- 
tants and  not  less  than  10,000  oould  try  ordinance  authorise  the 
levying  and  collection  of  taxes.  Thus,  the  legislature  oould  en- 
act Seotion  6840  found  in  Laws  of  .lissouri  1931,  pages  276,  277 
and  278  and  make  it  apply  to  cities  under  speoial  oharter.  The 
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statute  could  be  drawn  so  as  to  include  it  under  Article  13* 
Chapter  38  k.  S.  Mo.  1929. 

r ran  the  above  it  is  our  opinion  that  the  oharter  of 
the  City  of  Hannibal  cannot  be  amended.  In  Kansas  City  ex  rel 
v.  Soarrltt,  127  Mo.  642  1.  o.  653*  654*  the  court  saidt 


"The  act  under  review  relates  solely  to  mat- 
ters of  internal  municipal  government.  It 
seeks  to  amend  the  existing  oharter  of  Kansas 
City  in  a number  of  ways)  and  its  last  pass- 
ages indioate  plainly  that  suoh  is  its  main 
design.  It  can  not  be  supported  without  nulli- 
fying the  guaranty  which  the  fundamental  law 
gives,  in  section  16.  above  quoted,  against 
invasion  of  the  right  of  looal  self-govern- 
ment in  the  internal  affairs  of  suoh  oities. 

..hile  we  should  never  pronounce  an  act  of  the 
general  assembly  void  for  want  of  conformity 
to  the  constitution  unless  it  is  very  dearly 
so.  yet.  when  such  is  the  case,  our  duty  re- 
quires us  to  deolare  it.  and  thus  vindicate 
the  supremacy  of  the  organic  law  as  the  para- 
mount expression  of  the  will  of  the  people  of 
the  state. 

V«e  consider  that  the  aot  in  view  is  a palpable 
departure  from  the  precepts  of  the  constitution, 
and  that  it  can  not  stand. " 

However,  it  is  our  further  opinion,  the  legislature  could 
by  statute  authorise  cities  under  speeial  charters  with  the  same 
population  as  the  City  of  Hannibal,  to  levy  and  oolleot  the  same 
taxes  as  is  authorised  by  Section  6840  supra,  for  cities  of  the 
Third  Class. 


Yours  very  truly. 


JAMES  L.  HOfiHBOSTEL 

APPROVED i Assistant  Attorney  General 


J.  & TAYLOfi 

(Acting)  Attorney  General 
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INHERITANCE  TAX: 


1) 

2) 


A step  child  considered  a stranger  in 
blood. 

A Half-brother  entitled  to  some  exemp- 
tions as  a brother  of  the  whole  blood. 


May  10,  1937 


Mr.  James  D.  Clemens 
Attorney  at  Law 
Farmers  Bank  Building 
Bowling  Green,  Missouri 

Dear  Sir: 


FILED 


This  department  is  in  receipt  of  your  request  for  an 
opinion  as  to  the  following: 

"I  have  been  appointed  tax  appraiser  in  estates 
involving  the  following  questions  as  to  exemptions: 

1.  Does  a half-brother  have  the  same  status 
as  a full  brother? 

2.  Does  a step-son  (never  legally  adopted) 
have  any  exemption  other  than  as  a stranger? 

Your  rulings  on  these  points  will  be  greatly 
appreciated . " 


I. 

Under  the  Inheritance  Tax  Laws  of  Missouri,  a step 
child  is  considered  as  a stranger  in  blood. 

On  January  22,  1935,  this  department  ruled  that  under 
the  inheritance  tax  laws  of  Missouri,  a step  child  is  to  be 
considered  as  a stranger  in  blood,  and  the  inheritance  tax 
must  be  paid  upon  the  succession  provided  by  the  statute  for 
a stranger  in  blood.  A copy  of  this  opinion  is  attached  hereto 
for  your  consideration. 


II. 

Under  the  Inheritance  Tax  Laws  of  Missouri,  a half- 
brother  is  to  be  treated  as  a brother  of  the  whole 
blood. 


Sub-section  2 of  Section  572  R.S.  Mo.  1929,  provides: 
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"(2)  Three  per  cent.-  Where  the  person  or 
persons  to  whom  such  property  or  any  beneficial 
interest  therein  passes  shall  be  the  brother  or 
sister,  or  the  descendant  of  a brother  or  sister 
of  the  decedent,  the  wife  or  widow  of  a son,  or 
the  husband  of  a daughter  of  the  decedent,  at  the 
rate  of  three  per  centum  of  the  clear  market  value 
of  such  property  or  interest  therein." 

Section  575,  R.  S.  Mo.  1929,  provides,  in  part, 
as  follows: 

"The  following  shall  be  exempt  from  taxes  pro- 
vided for  in  this  article:  ***«*»****  all  transfers 
of  property  or  any  beneficial  interest  therein  of 
the  clear  market  value  of  Five  Hundred  Dollars  to 
each  of  the  persons  described  in  the  second  sub- 
division of  Section  572  of  this  article  ****." 

There  is  no  language  in  these  statutes  that  would 
indicate  any  legislative  intent  to  exclude  half-brothers  and 
half-sisters  from  the  exemption  provided  for  whole  sisters  and 
whole  brothers.  While  there  are  no  Missouri  decisions  construing 
this  section  of  our  laws,  we  may,  in  the  absence  thereof,  have 
recourse,  as  persuasive,  to  decisions  of  the  Courts  of  other 
states.  In  the  case  of  People  v.  Elliff  (Colorado)  219  Pac  224, 
the  precise  question  here  presented  was  before  the  Supreme  Court 
of  Colorado.  Judge  Campbell,  in  speaking  for  the  Court,  said: 

"To  require  brothers  and  sisters  of  the  half  blood 
to  pay  a higher  rate  of  inheritance  or  succession 
tax  than  those  of  the  full  blood  would  be  to  dis- 
criminate in  favor  of  the  latter.  Our  General 
Assembly  did  not,  in  the  succession  or  inheritance 
tax  statute,  indicate,  either  explicitly  or  im- 
pliedly, that  any  discrimination  or  distinction,  as 
between  brothers  and  half-brothers,  or  sisters  and 
half-sisters,  was  intended.  In  construing  the 
statute  we  are,  therefore,  bound  to  presume  that 
the  words  "brother"  and  "sister"  were  intended  to, 
and  they  did,  include  half-brother  and  half-sister 
respectively,  since  no  qualifying  or  limiting  words 
or  expressions  are  found  in  the  statute." 

In  view  of  the  decision  of  the  Supreme  Court  of  Colorado, 
and  in  the  absence  of  any  language  in  our  statutes  indicating  a 
legislative  intent  to  exclude  half-brothers  and  half-sisters  from 
the  exemptions  provided  in  Section  575,  it  is  the  opinion  of  this 
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her  is  entitled  to  an  exemption  of 
Respectfully  submitted, 

JOHN  W.  HOFFMAN 
Assistant  Attorney  General 
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SALES  TAX  ) 
COUNTIES  ) 
LIABILITY  FOR  TAX  FOR  PURCHASES:  ) 

) 


*J~  T 

Counties/iiable  for  sales  tax 
for  purchases  for  institutions 
for  indigent  poor# 


July  27,  1937 


Mr#  Paul  J.  Clay 

Clerk  of  the  County  Court 
St.  Francois  County, 
Farmington,  Missouri 


Lear  Sir: 


io 


This  office  is  in  receipt  of  your  request  as 

follows : 

"The  question  has  arisen  as  to 
whether  or  not  Counties  would  be 
liable  for  the  two  per  cent  sale 
tax,  now  in  effect,  upon  goods 
purchased  for  the  County  maintain- 
ed institutions  for  indigent  poor. 

For  instance,  our  County  has  been 
paying  the  sale  tax  on  goods  pur- 
chased by  the  County  and  used  at 
the  County  Infirmary.  We  wish  to 
know  if  we  should  continue  to  pay 
this  tax." 

The  Legislature  by  Sub-section  (a)  of  Section  1, 
of  the  Sales  Tax  Act,  defines  the  word  "person"  as  used 
in  said  Act  to  include  county,  political  subdivision,  etc. 

Sub-section  (e)  of  Section  1 of  the  Act  defines 
the  word  "purchaser"  as  follows: 

"The  word  ’purchaser’  whenever  used 
in  this  Act  means  a person  who  pur- 
chases tangible  personal  propvrty 
or  to  whom  are  rendered  services, 
receipts  from  which  are  taxable  ynder 
Section  2 of  this  Act." 
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Sub-section  (a)  of  Section  2,  Is  as  follows: 

"Upon  every  retail  sale  In  this 
State  of  tangible  personal  proper- 
ty a tax  equivalent  to  two  (2)  per 
cent  of  the  purchase  price  paid  or 
charged,  or  in  case  such  sale  in- 
volves the  exchange  of  property, 
a tax  equivalent  to  two  (2)  per  cent 
of  the  consideration  paid  or 
charged,  including  the  fair  market 
value  of  the  property  exchanged  at 
the  time  and  place  of  the  exchange". 

Section  6 of  the  Act  is  as  follows: 

"It  shall  be  the  duty  of  every  person 
making  any  purchase  or  receiving  any 
service  upon  which  a tax  s imposed 
by  this  Act  to  pay  the  amount  of  such 
tax  to  the  person  making  such  sale  or 
rendering  such  service;  any  person  who 
shall  wilfully  and  intentionally  refuse 
to  pay  such  tax  shall  be  guilty  of  a 
misdemeanor." 

Special  Rule  No.  3 provides  in  part  as  follows: 

"There  is  hereby  specifically  ex- 
empted from  the  provisions  of  this 
Act  and  from  the  computation  of  the 
tax  levied,  assessed  or  payable 
under  this  Act  such  retail  sales  as 
may  be  made  between  this  state  and 
any  other  state  of  the  United  States, 
or  between  this  state  and  any  foreign 
country,  and  any  retail  sale  which 
the  State  of  Missouri  is  prohibited 
from  taxing  under  the  Constitution  or 
laws  of  the  United  States  of  America, 
and  such  retail  sales  of  tangible 
personal  property  which  the  General 
Assembly  of  the  State  of  Missouri  is 


Mr.  Paul  J,  Cl  y 


— 3- 


July  G7,  1937 


Prohibited  from  tuxiuG  or  further 
taxing  uy  the  Constitution  of  this 
state’*. 

section  46  of  the  ^ales  Tux  j.ct  which  is  in  words 
as  follows: 


”In  addition  to  the  exemptions  under 
section  3 of  this  - ot  there  shall  also  be 
exempted  from  the  provisions  of  this  act 
all  sales  made  by  or  to  religious,  chari- 
table, eleemosynary  institutions,  penal 
institutions  and  industries  operated  by 
the  Department  of  renal  Institutions  or 
educational  institutions  supported  by  pub- 
lic funaa  or  by  religious  or  animations, 
in  the  conduct  of  the  re  ular  r^liious, 
charitable,  eleemosynary , penal  or  educa- 
tional functions  and  activities,  ana  all 
sales  xnaue  by  or  to  a ^tate  ntliel  ^enoy 
in  the  exercise  of  relief  functions  nnu 
activities ." 

The  above  section  makes  exemptions  as  to  eleemosy- 
nary institutions  and  charitable  institutions.  By  a - ecial 
rule  No.  4 of  the  rules  ana  re  ulations  relating  to  the 
Missouri  -.ties  'fax  .vCt  of  1937,  the  -»tetc  ..uditor  has  ruled 
that  st lea  by  or  to  charitable  or  eleemosynary  institutions 
are  exempted  from  the  provisions  of  the  ^ales  'fax  ..ct, 

Guch  rules  and  regulations  as  are  made  and  promul- 
gated by  the  offioers  whose  auty  it  is  to  uuniaietur  tnd  to 
enforce  the  provisions  of  the  Legislative  j.ctu  are  to  be 
given  the  most  respectful  consiueration  (Boyer  Campbell  Com- 
pany vs.  xrye,  H60  N.  w.  16b) . 

This  leads  us  to  the  ouuution  of  whether  or  not 
county  institutions  maintained  for  the  8 *)d  poor  persons  are 
eleemosynary  or  charitable  institutions  and  if  they  are, 
whether  the  purchases  made  by  the  county  for  the  support  of 
such  institutions  are  exempt  from  the  provisions  of  the  sales 
tax. 


-.leemosynary  institutions  as  are  used  and  defined 
in  New  York  Poor  Lavs,  means  a place  for  the  poor,  i aintained 
. t the  public  expense  and  are  called  1]  shouses.  (ruopie  vs. 
Lyke,  S3  N.  log).  Under  eras  ana  Phrases,  - One, 

almshouse  is  defined  by  debs ter  as  a house  operated  for  the 
j^ooi*.  Under  oi  ..ses,  oeoond  aeries,  tha  word  "ele- 

emosynary" is  defineu  as  rulati-a  , to  charity,  all  a or  alms  - 
givi*.  •-  poorhouae  and  the  j connected  for  the  employ- 
ment  and  mnintc-nanca  of  the  poor  of  a county,  is  purely  a 
'■  lie  clu.rity,  because  it  i c t ana 

support  of  the  poor  of  the  county  without  re  ara  to  sex. 


i.r.  Paul  J.  Clay 
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race  or  creed:  (Township  of  Oomru  vs.  mirectors  of  Poor  for 
County  of  Berks*  - 11£  Pa.  ^ta.  Reports,  1.  c.  270). 

By  ..article  4,  Chapter  70  k . b.  Mo.  1929,  the  Legis- 
lature has  set  up  a system  for  the  taking  care  of  the  poor 
persons  of  the  oounty  and  has  imposed  the  duties  upon  the 
county  court  to  provide  for  the  proper  support  of  such  persons 
from  the  public  funds.  ..lthou^ii  the  county  is  one  of  the 
itslitioal  subdivisions  of  the  otete  that  is  included,  within 
the  del'inition  of  the  word  " person”  in  oub-section  (a)  of 
section  1 of  the  ^ales  Tax  .act,  and  seems  to  be  included  with 
those  v.hioh  are  liable  for  the  payment  of  the  tax  unless  it 
is  exempt  by  some  other  section  of  the  Act. 

In  view'  of  the  fact  that  by  Section  46  of  the  sales 
fax  iwot,  it  is  provided  that,  eleemosynary  and  ch<  ritable  in- 
stitutions are  exempt  from  the  provisions  of  the  ^alea  Tax 
Act  and  in  viev/  of  the  fact  that  oounty  lnfirmaiios  or  poor 
houses,  are  classed  as  eleemosynary  or  charitable  institutions, 
this  of x ice  is  of  the  opinion  that  ;ooos  purchased  by  the 
county  and  used  at  the  county  infirmaries  are  exempt  from  the 
payment  of  the  1957  -.ales  Tux. 

In  consideration  of  the  foregoing,  this  office  is  of 
the  opinion  that  the  county  Infirmaries  ana  County  farms  come 
within  the  classification  of  sleemosynary  or  Cliaritable  Institu- 
tions which  are  included  within  the  classes  exempted  from  the 
Bales  Tax,  and  that  the  sales  by  or  to  the  County  for  the  use 
of  the  Infirmaries  and  County  farms  are  exempt  from  the  ~>ules 
Tax  ,.ct. 

Respectfully  subrJLtted, 


T«a.  V..  BURTON 

AfRRoVsL:  assistant  attorney  General 


J.  ..  T-YLOk 

(acting)  attorney  General 
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UmifiRIT/JICJS  TAXt 

I.  Probate  Court  not  entitled  to  Appraiser's  fee 

II.  Uephews  of  an  lntest'  te  deoedent  entitled  to 
exemption  of  $500.00  och. 


Honorable  L.  L.  Colton, 
irobate  Judge  of  /right  County, 
Hartville,  Missouri. 

Dear  sir; 


This  department  is  in  reoeipt  of  your  letter  of 
Fobruury  10th,  requesting  an  opinion  as  to  the  following: 

"There  are  two  questions  relative  to  the 
Missouri  Inheritance  Tax  Laws  about  which  I am  having 
difficulty  in  establisliing  a fixed  opinion  in  my 
mind,  and  am  therefore  writing  this  ashing  for  your 
assistance  in  the  matter. 

Under  Seotion  565  of  the  Revised  Statutes 
for  1929,  which  authorizes  a xrobutu  Judge  to 
appraise  an  estate  for  the  purpose  of  determining 
the  amount  of  tax  due,  by  performing  the  s;jae 
duties  required  of  an  appraiser,  oun  he  also 
legally  charge  the  per  diem  fee  allowed  an  apprai- 
ser for  suoh  services? 

My  other  problem  can  best  be  stated  by  an 
hypothetical  case.  If  an  intestate  deoedent 
leaves  as  his  only  heirs  three  brothers,  and  two 
nephews,  the  two  nephews  being  sons  of  a fourth 
brother,  who  is  deco  sed,  are  e oh  of  the  two 
nephews  entitled  to  $500.00  exemptions,  or  should 
their  combined  exemptions  be  $500.00? 

Trusting  th ut  you  oun  straighten  me  out  on 
the^e  points,  without  too  much  trouble  to  your- 
selves, I am,  " 
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THi.  PROBAT  ■ COURT  WOT  1.WTITLLD  TO  Ai5PR^I51iR*3  Fiji. 


Section  585,  R.  3.  Miss  uri  1929  provides  th.t  the 
Probate  Court  shall  have  jurisdiction  to  determine  the  amount 
of  tax  provided  under  the  inheritance  tax  law  und  to  determine 
any  question  that  may  arise  in  o mneotion  there  ith.  It  further 
provides  that  the  court  may,  on  its  own  motion  or  on  the  applica- 
tion of  any  interested  person,  inoluding  the  State  Treasurer,  the 
Prosecuting  Attorney  or  the  Attorney  Conor nl,  appoint  a >me  qualified 
tax-paying  citizen  of  the  county  as  appraiser*  if  an  appraiser  be 
appointed  under  this  seotion  he  is  entitled  to  $5*00  per  day  for 
the  tie  he  is  actually  engaged  in  the  performance  of  his  duties. 
Seotion  589  R*  S*  Missouri  1929*  The  question  here  before  us 
is  as  to  whether  the  Probate  Court,  acting  as  appraiser  under 
Seotion  585,  can  collect  this  fee.  We  think  not  and  for  the 
following  reasons: 

In  the  first  place,  wc  do  not  believe  that  it  was  the 
Intension  of  the  Legislature  in  enacting  this  low  that  the  probate 
Court  should  be  entitled  to  a per  diem  us  appraiser.  For  instance, 
it  is  provided  in  seotion  585  that  the  appraiser  shall  file  with 
the  oourt  an  oath,  and,  further,  shall  file  a notice  with  the  court 
aw -.0  la  ting  him  of  the  time  and  place  for  hearing  the  evidence.  In 
section  b86,  it  is  provided  that  he  shall  make  a report  of  his 
appraisement  to  the  Court,  in  writing.  Seotion  587  provides  that 
exceptions  may^bo  filed  To  this  report  and  such  exceptions  determined 
by  the  C^urt  in  a summary  manner.  These  and  other  sections  clearly 
show  that  it  was  the  intention  of  the  Legislature  that  the  Court 
and  the  appraiser  appointed  by  the  Court  are  to  be  separate  and 
distinct  offices. 

In  addition  to  the  above,  it  is  a principle  too  familiar 
to  need  oltatlon  that  a public  officer  seeking  a fee  must  be  able 
to  point  to  a statute  granting  to  him  the  fee  in  question.  In  the 
ouse  here  at  hand  the  f5«00  per  dlesi  is  granted  by  statute  to  the 
appraiser,  a qualified  tax-paying  citizen  of  the  county,  appointed 
by  the  Court.  It  is  against  the  policy  of  the  law  for  an  oflioer 
use  his  appointing  power  to  place  himself  in  offloe.  "Other 
re  sons  might  be  given,  but  it  is  sufficient  to  say,  and  we  so 
hold,  that  it  is  against  the  policy  of  the  law  to  allow  a member 
of  an  appointing  body  in  a case  like  this  where  the  appabtive  offloe  is 
e lucrative  one  to  become  the  beneficiary  of  the  appointment" • state 
v.  bowman,  184  Mo.  App.  549,  1.  a.  558. 
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NEPHEWS  OF  AN  INTK3T  .TE  DECEDENT  -NTITLED  TO  EXEMPTION 

r *500.00  ii.CH. 

Section  575  R.  S.  Missouri  1959  grants  an  exemption  of 
$500*00  to  Q*>oh  of  the  persona  described  in  the  second  subdivision 
of  Seotion  572.  The  second  subdivision  of  Section  572  provides: 

" Where  the  person  or  persons  to  whom  such  property 
or  any  beneficial  interest  therein  passes  shrill  be  the 
brother  or  sister,  or  the  descendant  of  a brother  or 
sister  of  the  decedent,  the  wife  or  widow  of  a son,  or 
the  husband  of  a daughter  of  the  decedent,  at  the  rate 
of  three  per  centum  of  the  clear  markot  value  of  such 
property  or  interest  therein." 


In  view  of  this  Section,  the  two  nephews  in  the  cane  at 
hand  are  entitled  to  an  exemption  of  500*00  o oh. 


Respectfully  submitted. 


Jttili  ’.  ILY.  ).IAN , JR., AS  1ST  ill* 

ATTORNEY  GENERAL. 


APPROVED: 


(Acting)  Attorney  General 


ELECTIONS:  ) Re  prosecution  for  bribing  voter  m city  election. 
BRIBERY:  ) 


..ay  12,  1937. 


lionorable  J*  Carrol  Combs 
iro3ecufcing  attorney 
Barton  County 
Lamar,  L ssourl 


Lear  *-ir: 


This  is  to  acknowledge  receipt  of  your  letter  of 
april  23d  in  which  you  enclose  a copy  of  an  information 
which  you  propose  to  file  in  the  Circuit  Court  of  Barton 
County,  charging  a violation  of  the  election  laws.  Your 
letter  is  as  follows: 

"Luring  the  city  election  here  in 
Lamar,  on  april  6th,  there  was  some 
evidence  presented  to  me  concerning  the 
buying  of  votes  at  said  election,  or 
the  attenpt  to  purchase  votes,  and  on 
the  complaint  of  one,  Cora  alter?,  I 
filed  an  information  under  the  Corrupt 
Practice  Act  and  Lee.  10473  thereof, 
charging  the  defendant  with  attempting 
to  influence  one,  i^ary  Lllen  Boss  to 
vote  at  said  election.  I have  been 
unable  to  find  any  cases  setting  out  an 
information  in  the  same. 

"it  is  my  intention  to  charge  this  man 
only  with  a misdemeanor  and  punish  him 
under  the  provisions  of  Bee.  3938  of 
the  Revised  Statutes  of  1929.  I would 
like  to  have  your  opinion  upon  the 
Sufficiency  of  this  information  in 
cases  of  this  kind  and  whether  or  not 
the  information,  as  drawn  under  the 
provisions  of  the  first  sub-division 
of  Section  10473  of  the  Corrupt  practice 
act,  charges  the  defendant  with  a crime 
punishable  under  . ection  3958  or  with 
a crime  punishable  under  sub-division 


han.  «f.  Carrol  Combs 
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five  of  that  section  provided  for  a 
felony,  us  there  has  been  a difference 
of  opinion  between  attorneys  in  our 
locality  on  this  subject#” 

h'Toa  your  letter  we  take  it  that  you  desire  to 
charge  the  defendant  with  a mis demeanor, and  if  such  is  the 
fact,  we  suggest  that  you  proceed  under  the  provisions  of 
Section  3938,  K,  3,  ko.  1929,  which  covers  the  crime  of 
bribing,  or  attempting  to  bribe  a voter,  instead,  as  you 
suggest,  of  a combination  of  Section  3938,  supra,  and 
section  10473,  K.  3.  i.o#  1929# 

i e are  very  doubtful  if  the  information  which  you 
enclose  charges  an  offense  under  the  statute.  If  you  will 
examine  telly's  Criminal  Saw  and  procedure,  4th  Edition, 
Section  866,  page  804,  you  will  find  an  indictment  which  seems 
to  foil  m the  language  of  Section  3938,  supra,  -e  have  been 
unable  to  find  an  approved  Information  which  fits  your  case, 
but  the  one  set  out  in  telly's,  which  hus  not  been  approved, 
seems  to  meet  the  situation# 

\*e  have  prepared  and  are  enclosing  a copy  of  an 
Infomation  which  we  think  charges  the  misdemeanor  of  an 
attempt  to  bribe  a voter  under  the  provisions  of  Section 
3938,  supra,  -the  facts  upon  which  we  base  It  are  from  your 
letter  and  also  from  the  proposed  Information  which  you 
sent  us. 

If  there  is  anything  further  In  connection  with 
this,  or  if  we  have  not  answered  your  question,  please  advise# 


Very  truly  yours. 


COViSLL  K.  HkWITT 

assistant  Attorney-General 


CKHzJSG 


AliROVii  : 


J.  3.  lAlLGK 

(Acting ) attorney- General 
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State  of  wiissouri  ) 

) aa.  IE  THE  CIHCUIT  COUKT  OF  ILiRTOM 

County  of  Barton  ) COUNTY,  u jSOIKI, 

SEPTEMBER  TiiRM,  1937, 

AT  LauIaR,  it  SSOURI. 


SThTa  OF  MlSSOUl  I, 

i.  laintiff , 

va. 

WALT  >ILKbKSGN, 

defendant. 


J.  Carroll  Combs,  frosocuting  attorney  within  and  for  the 
County  of  barton  in  the  State  of  Missouri,  upon  hla  oath  informs 
the  court  and  charges  that  on  or  about  the  6th  day  of  April,  1937, 
in  the  County  of  Barton  and  State  of  Missouri,  an  election  was  duly 
holdm  , the  same  being  duly  authorized  by  the  laws  of  the  Btate  of 

Missouri,  and  that  and  

were  severally  candidates  and  voted  for  at  said  election  for  the 

office  of  , and  that  said  l.alt  Wilkerson  then  and  there 

well  knowing  that  said  election  was  being  holden  as  aforesaid,  and 

that  said  and were 

candidates  and  belli  voted  for  at  3aid  election  for  the  office  of 

as  aforesaid,  did  then  and  there  unlawfully  and 

corruptly  by  offering  a sum  of  money,  to-wit,  one  oollar  (<1.00)  to 
one  *«ary  i*llen  Boss,  a3  a gift,  bribe  and  reward,  attempt  to  corrupt, 
influence  and  procure  the  said  ^ry  ^llen  Boss  to  give  and  cast  her 
vote  at  said  election,  so  holden  as  aforesaid,  to  and  for  the  said 

dandidate  as  aforesaid,  for  the  office  of 

as  aforesaid,  she  the  said  j»*ary  Ellen  Boss  then 


and  there  having  and  claiming  to  have,  the  right  to  vote  at  said 
election  aforesaid,  contrary  to  the  statutes  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  State. 


prosecuting  Attorney  within  and 
for  the  County  of  Barton  and 
State  of  a ssourl. 


STaTA  Or  MIoSOUhl,  ) 

) S3. 

County  of  barton  ) 

J.  Carrol  dombs,  Prosecuting  attorney  within  nd  for  the 
County  of  Barton,  in  the  State  of  iPisaouri,  being  duly  sworn  upon 
his  oath  says  that  the  facts  stated  in  the  foregoing  information 
are  true  according  to  his  best  Information  ana  belief. 


Prosecuting  attorney  of  barton 
County,  Missouri. 


subscribed  and  Sworn  to  before  me  this  day  of 


1937. 


Circuit  Clerk  of  carton  County, 
Missouri . 
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bCHOOI£:  Voters  may  dispose  of  property  not  needed 

for  school  purposes, or  the  Board  of  Directors 
may  sell  a schoolhouse  or  site  by  providing 
a new  schoolhouse  and  site. 


June  11,  1937. 


Lr.  D.  0.  Dole 
oumner , Missouri 


Dear  birs 

T^iis  is  to  acknowledge  your  letter  of 
lay  26,  1937,  as  follows: 

"In  reference  to  the  conference 
Kr.  L.  0.  .-lien  and  myself  had 
with  lir.  Taylor,  Tuesday,  hay  25, 
in  regard  to  the  disposal  of  the 
school  building  in  Dons.  Dist. 
ho.  1.  hr.  Taylor  asked  us  to  go 
to  the  Recorder’s  office  and  see 
whether  this  deed  was  deeded  to  the 
Dist.  outright,  or  reverted  back 
to  the  owner  whan  no  longer  needed. 
Enclosed  find  report  as  requested. 

"V.h&t  we  want  is  u ruling  on  whether 
we,  as  a Cons.  Dist,  can  dispose  of 
this  property,  or  what  proceeding 
we  should  take  to  clear  it  up. 

"This  was  one  of  the  three  build- 
ings in  the  three  original  Districts 
consolidated  in  1913.  Y,e  have  been 
told  that  the  directors  of  the  Cons. 
Dist.  have  no  legal  right  to  sell 
this  property.  The  other  two  build- 
ings were  sold  several  years  ago. 

No  cuestion  ever  arose." 


FILED 

/ 


i -r  • D • 


G.  Cole 
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• e understand  the  faots  to  be  that  a consolidated 
school  district  ov/ns  a pioce  of  property  which  was  ac- 
quired by  cult  claim  deed,  and  that  said  district  does 
not  have  any  further  use  or  need  of  the  schoolhouse  and 
desires  to  eell  same, 

Section  9869 , R . 5.  Mo.  1929,  reads  as  follows: 

MThe  title  of  all  schoolhouse 
sites  and  t ther  school  property 
shall  be  vested  in  the  uistriot 
in  which  the  same  may  be- located; 
and  all  property  leased  or  rented 
for  school  purposes  shall  be  wholly 
under  the  control  of  the  board  of 
directors  a urine  such  time;  but  no 
board  shall  lease  or  rent  any 
building  for  school  purposes  while 
the  district  schoolhouse  is  un- 
occupied, and  no  schoolhouse  or 
sohool  site  shall  be  abandoned  or 
sold  until  another  site  and  house 
are  provided  for  the  sohool 
district,” 

eeotion  9284,  R.  S.  Mo*  1929,  reads  in  part  as 

follow : 


"The  qualified  voters  assembled  at  the 
annual  meeting,  when  not  othervrise 
provided,  shall  have  power  by  a 
majority  of  the  votes  oast: 

* * * a*»  * * 

’’Seventh — To  direct  the  sale  of 
any  property  belonging  to  the  dis- 
trict but  no  longer  required  for 
the  use  thereof,  to  determine  the 
disposition  of  the  same  and  the 
application  of  the  proceeds.  ***  M 
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The  above  statutes  are  the  only  ones  ve  can 
find  relating  to  the  right  of  a school  district  to 
dispose  of  its  property.  . eotion  9264  gives  the 
qualified  voters  the  right  to  direct  the  sale  of  any 
property  belonging  to  the  district,  but  no  longer 
required  for  use  by  the  district.  However,  Section 
9264  contains  the  words  ’'when  not  otherwise  provided", 
and  section  9269  vests  the  title  to  school  property 
in  the  district  and  restricts  the  board  to  the  sale 
or  abandonment  of  a schoolhouse  or  a school  site  until 
another  site  and  house  are  provided. 

There  is  no  uestion  but  what  the  title  to 
school  property  vests  in  the  school  uistrict.  cchool 
uistriot  of  Oakland  v.  school  District  of  Joplin,  102 
o.  W.  909. 

It  is  our  opinion  that  the  voters  under  Section 
9284,  at  an  annual  feting  may  uispose  of  the  property, 
or  that  the  Board  of  Directors,  by  virtue  of  Section 
9269,  may  sell  same  if  another  site  and  house  are  pro- 
vided. In  other  words,  two  methods  are  provided  for  in 
the  statutes  for  the  disposing  of  sohool  property, 
either  one  of  which  would  be  adequate.  Therefore,  if 
the  Board  desires  to  dispose  of  its  property,  then  it 
must  affirmatively  be  shown  that  another  site  and  house 
are  provided  for  the  school  district.  ..hile  if  the 
voters,  assembled  at  the  annual  meeting,  vote  by  a 
majority  of  the  votes  oust  to  sell  property  no  longer 
required,  then  such  aotion  would  also  dispose  of  the 
property.  You  may  pursue  either  method. 

Yours  very  truly, 


Ai^RGVlib: 


James  L.  HornBostel 
-assistant  Attorney  General. 


j . t, . h.Ylgr 

(Acting)  .attorney  General. 
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NEWSPAPERS : Must  be  published  in  a regular,  continuous 

and  unbroken  established  mode  for  three  years 
before  legal  notices  are  valid. 

October  20,  1937 


Hon.  Sam  V.  Cochran 

Judge  of  Probate  Court,  Cooper  County 
Boonville,  Missouri 

Dear  sir: 


This  department  is  in  receipt  of  your  letters  of 
oeptember  30  and  October  19,  1937,  in  which  you  request  an 
opinion  as  follows: 

"I  am  desirous  of  an  opinion  from  your 
office  with  reference  to  the  legality 
of  inserting  Kotioes  of  Letters  of  Ad- 
ministration and  Notices  of  final 
Settlement  in  a certain  newspaper  which 
is  being  published  in  this  county. 

I note  that  Section  13775  of  the  laws 
of  1937  repeals  a number  of  the  sections 
of  the  Revised  Statutes  of  Missouri,  of 
1929,  and  sets  forth  some  new  qualifi- 
cations for  a newspaper  eligible  to  re- 
ceive legal  publications. 

The  facts  in  this  instant  case  are  as 
follows:  The  Pilot  Grove  ' eekly  Record 
has  been  published  in  Pilot  Grove, 

Missouri  for  fifty-seven  years.  Until 
recently  it  was  individually  owned  by 
George  B.  Harlan  of  Pilot  Grove,  Missouri. 

A short  time  ago  a new  corporation  was 
formed  which  is  owned  by  several  stock- 
holders end  is  headed  by  George  B.  Harlan, 
the  owner  of  the  Pilot  Grove  Teekly  Record 
at  the  time  it  suspended  publication  on 
September  24,  1937.  The  new  corporation 
has  Boonville,  Missouri,  as  its  residence 
and  its  principal  place  of  doing  business. 

The  name  of  this  new  newspaper  being  pub- 
lished by  the  aforesaid  corporation  is  the 
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"Cooper  County  Record".  Underneath 
the  name  appears  the  statement  that 
it  is  a continuation  of  the  Pilot 
Grove  Weekly  Record.  I am  told  by 
Mr.  Harlan  that  the  Cooper  County 
Record  will  use  the  same  mailing  list 
as  the  Pilot  Grove  Weekly  Record,  and 
that  the  volumes  and  numbers  used  in 
the  Pilot  Grove  Weekly  Record  will 
continue  in  this  new  publication. 

It  is  apparent  that  the  name,  the  city 
of  publication  and  the  ownership  have 
been  changed.  The  county  of  publication, 

Cooper  County,  is  the  same.  The  first 
issue  of  the  Cooper  County  Record  was 
published  on  September  30,  1937,  and 
therefore,  has  not  been  in  existence 
three  years  as  provided  in  section  13775 
of  the  Laws  of  1937,  unless  one  may  re- 
gard the  fifty-seven  years  of  continuous 
publication  of  the  Pilot  Grove  Weekly 
Record  as  satisfying  that  requirement. 

The  Cooper  County  Record,  like  the  Pilot 
Grove  Weekly  Record,  is  a newspaper  which 
is  published  once  each  week,  and  has  been 
admitted  to  the  Post  Office  in  the  city 
of  Boonville  as  second  class  matter,  and 
will  have  a general  circulation  in  the 
county. 

A statement  in  the  September  30  issue  of 
the  ’Cooper  County  Record’  reading  as 
follows:  *Tith  this  issue  The  Pilot 
Grove  Weekly  Record  becomes  the  Cooper 
County  Record,  published  at  203  Main 
Street,  Boonville,  and  entered  at  the 
post  office  in  the  county  seat.*  As  the 
name  implies,  its  scope  is  broadened  to 
include  all  of  Cooper  County. * 

I would  appreciate  very  much  your  giving 
me  an  opinion  on  the  legality  of  notices 
published  by  the  Probate  Judge  in  the  Cooper 
County  Record." 

section  13775,  Laws  of  1937,  page  431,  is  as  follows: 
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"All  public  advert is events  and  orders 
of  oublication  required  by  law  to  be 
made  and  all  legal  publications  af- 
fecting the  title  to  real  estate,  shall 
be  published  in  some  daily,  tri-weelcly, 
semi-weekly  or  weekly  newspaper  of 
general  circulation  in  the  county  where 
located  and  whioh  shall  have  been  ad- 
mitted to  the  postoffioe  as  seoond 
olass  matter  in  the  city  of  publication; 

.Shall  have  been,  published  regularly  and 
consecutively  for  a period  of  three  years; 
shall  have  a list  of  bona  fide  subscribers 
voluntarily  engaged  as  such  * * *,  and 
further  provided  that  every  affidavit  to 
proof  of  publication  shall  state  that  the 
newspaper  in  which  such  notice  was  pub- 
lished has  complied  with  the  provisions 
of  this  aot.  Provided  further,  that  the 
duration  of  consecutive  publication 
herein  provided  for  shall  not  affect 
newspapers  which  have  beoome  legal  pub- 
lication prior  to  the  effective  date  of 
this  act  +*♦*** 

From  your  letter,  it  is  clear  that  the  Cooper  County 
Record  does  meet  a part  of  the  requirements  made  by  the 
above  section  in  that  it  is  a weekly  newspaper  of  general  cir- 
culation in  Cooper  County,  has  been  admitted  to  the  postof CL ce 
as  second  class  matter  in  the  City  of  Boonville,  and  has  a 
list  of  bona  fide  subscribers.  The  question  here  seems  to  be: 
Has  the  Cooper  County  Record  complied  with  the  statute  wherein 
it  is  provided  that  a newspaper,  in  order  to  be  a legal  pub- 
lication, as  contemplated  by  this  aot,  "shall  have  been  pub- 
lished regularly  and  consecutively  for  a period  of  three  years?" 

'or da  & Phrases,  Vol.  7,  First  Series,  page  6040, 
defines  "regularly"  as  follows: 

"debater  defines  ’regularly*  to  mean  a 
uniform  order  at  certain  intervals  or 
periods,  as  by  day  and  night.  Zulioh  v. 

Bowman,  42  Pa.  (6  Wright)  83,  87. 

******************** 

The  word  ’regularly*  is  defined  as 
meaning  in  a regular  manner;  in  a way 
or  method  accordant  to  rule  or  established 
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mode;  In  uniform  order;  methodically; 
in  due  order.  Such  is  its  signifi- 
cation in  an  ordinance  requiring  a 
railroad  company  to  operate  the  road 
regularly,  etc.  City  of  Belleville  vs. 

Citizens'  Horse  Railway  Co.,  38  N.K. 

574,  587;  152  111.  171;  26  L.R.A.  681." 

Words  & Phrases,  Vol.  2,  First  Series,  page  1437, 
define  "consecutive"  as  follows: 

"'Consecutive'  is  synonymous  with 
'successive*,  and  these  words  are 
often  used  interchangeably;  so  that  a 
decision  that  a publication  for  3 suc- 
cessive weeks  must  be  made  for  a per- 
iod of  21  days  authorizes  such  holding 
as  to  a publication  required  to  be  made 
for  3 consecutive  weeks.  Dever  vs. 

Cornwell,  86  N.Y?.  227,  230;  10  N.D.  123. 

******  **********  **** 

While  the  term  'consecutive  days'  pri- 
marily means  that  many  days  directly 
following  one  another,  it  is  also  de- 
fined as  meaning  successive;  but  in 
cases  of  contracts  that  significance 
should  be  given  it  which  the  parties 
intended  it  should  have.  A contract 
providing  for  publication  in  a paper  for 
10  consecutive  days  must  mean  publication 
in  oonsecutive  numbers  as  such  paper  was 
published.  Y.'e  do  not  regard  the  word 
'consecutive'  as  any  more  foroible  than 
the  word  'continuous'.  Both  signify 
'unbroken'  and  the  fact  that  the  news- 
paper published  no  issue  on  Sunday  did 
not  render  the  publication  other  than 
consecutive.  City  of  SI  Paso  vs.  Ft. 

Dearborn  Nat.  Bank  (Tex.)  715  W.  799, 

802." 

In  view  of  the  above  definitions,  it  is  clear  that  the 
meaning  of  this  act  is  that  the  newspaper  must  be  published 
in  a regular,  continuous  and  unbroken  established  mode  for 
the  statutory  period  of  three  years. 

It  will  be  noticed  that  the  legislature  used  the 
term  "shall  have  been".  In  iitate  ex  rel  utevens  vs.  urdeman 
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246  3.W.  l.o.  189,  it  is  said: 

"Usually  the  use  of  the  word  ’shall* 
indicates  a mandate,  and  unless 
there  are  other  things  in  a statute 
it  indicates  a mandatory  statute." 

In  4-x  Parte  3rown,  297  3.W.  l.o.  447,  it  is  said: 

"Y.here  a fair  interpretation  of  a 
statute  directs  acts  or  proceedings 
to  be  done  in  a certain  way  shows 
that  the  Legislature  intendad  a com* 
plianco  with  such  provision  to  be 
essential  to  the  validity  of  the  aot 
or  proceeding,  then  suoh  statute  is 
mandatory." 

We  think  this  section  is  mandatory  wherein  it  pro- 
vides what  qualifications  a nev.spaper  must  have  to  publish 
legal  publication,  and  it  is  to  be  further  noticed  that  the 
affidavit  to  proof  of  publication  must  state  that  the  news- 
paper has  complied  with  the  provisions  of  this  act  for  the 
publication  to  be  a valid  one. 

The  Cooper  County  Record,  even  though  it  has  a new 
name,  owner  and  location  is,  under  the  facts  furnished  this 
department,  only  a continuation  of  the  Pilot  Grove  Weekly 
Record.  It  has  the  same  subscribers,  serves  the  same  terri- 
tory and  uses  the  same  volumes  and  numbers  of  publication. 

It  Is  to  be  noticed  that  the  statute  does  not  prohibit  the  sale, 
changing  of  name  or  location  of  a newspaper.  rne  txme  wnlch 
elapsed  between  the  date  the  Pilot  Grove  Weekly  Record 
published  its  last  issue  and  the  date  the  Cooper  County 
Reoord  published  its  first  issue  is  from  September  24  to 
September  30,  1937.  It  cannot  be  said,  the  one  being  a con- 
tinuation of  the  other,  that  this  is  not  publication  in  a 
regular,  continuous  and  unbroken  mode. 

In  Rutter  vs.  Carothers,  223  Mo.  l.c.  643,  in  stating 
a rule  to  be  applied  in  construing  statutes,  it  is  said  by 
the  oourt: 


"that  those  who  interpret  the  laws 
must  not  impute  injustice  to  the 
lawmaker  by  so  interpreting  his 
language  as  to  unnecessarily  produce 
harsh  and  unreasonable  results,  or  im- 
pute to  him  a disposition  callous  to 
natural  justice." 
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In  Perry  vs.  Strawbridge,  209  L4o.  l.c.  639,  it  is 
said  by  the  court  ta&t: 

"A  statute  should  be  construed 
with  reference  to  its  spirit  and 
reason;  and  the  courts  hare  power 
to  declare  that  a case  which  falls 
within  the  letter  of  a statute  is 
not  governed  by  the  statute,  be- 
cause it  is  not  within  the  spirit 
and  reason  of  the  law  and  the  plain 
intention  of  the  legislature.” 

Applying  the  above  rules  of  construction  to  the 
facts  in  the  instant  case,  we  believe  that  in  order  to  further 
the  ends  desired  by  the  legislature  in  this  act  and  to  avoid 
a harsh  and  unreasonable  result  and  promote  natural  justice 
that  the  Cooper  County  Record  is  in  fact  only  a continuation 
of  the  Pilot  Grove  Weekly  Record  and  that  there  has  been  no 
suspension  of  publication  within  the  reason  and  spirit, of 
the  law  which  breaks  the  regular  and  consecutive  publication 
reruired  by  statute. 

* > 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department 
that  the  Cooper  County  Record  meets  the  requirements 
of  the  statute  and  is  a legal  publication. 


Respectfully  submitted, 


AUBRiSY  R.  HAL&IETT,  JR. 

Assistant  Attorney  General 


APPROVED  By: 


J.JS.  TaYLOR 

(Acting)  Attorney  General 
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SOCIAL  SECURITY  - Social  Security  Act  doe3  not  repeal,  expressly* 

or  impliedly,  the  Act  creating  Social  Welfare 
Boards  in  counties  having  a city  or  cities  of 
the  first  class. — 

November  16,  1937. 


Honorable  J.  L.  Corby,  President 
Social  Welfare  Board 
St.  Joseph,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  re- 
quest for  an  opinion  reading  as  follows: 


"Last  week  when  Mr.  George  1.  Ha- 
worth was  in  St.  Joseph  we  dis- 
cussed what  effect,  if  any,  the 
passage  of  the  last  legislature  of 
the  act  creating  the  Social  Security 
Commission  has  on  the  Social  Welfare 
Board  of  this  city.  It  was  agreed 
that  the  writer  should  bring  the 
matter  to  your  attention  with  the 
request  that  your  Department  make 
a ruling  on  this  point. 

"In  the  preamble  of  the  Social  Se- 
curity Consnission  law  a numDer  of 
Sections  are  specifically  mentioned 
as  being  repealed,  but  no  specific 
mention  is  made  of  those  Sections 
covering  the  Social  Welfare  Board 
law.  The  Social  Welfare  Board  law 
is  contained  in  Sections  12938  to 
12945,  incl.,  it  being  Article  II 
of  Chapter  90  of  the  Revised  Statutes 
of  Missouri  for  1929." 


In  determining  your  request  for  an  opinion,  we 
point  to  the  general  law  and  cases  construing  incon- 
sistent act  or  parts  of  acts  that  have  been  repugnant 
to  one  another.  In  this  respect  we  have  also  considered 
the  modes  of  repeal  and  whether  or  not  one  act  repeals 
another  act  without  express  mention. 

Your  attention  is  directed  to  59  C.  J. , page  900, 
Section  501,  which  reads: 
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"In  the  absence  of  any  constitutional 
restraint,  a state  legislature  may 
exercise  the  power  of  repeal  in  any 
form  in  which  it  can  give  a clear 
expression  of  its  will.  There  are 
two  ways  of  repealing  a statute  or 
part  thereof;  one  is  by  express  terms, 
the  other  is  by  necessary  implica- 
tion. While  ordinarily  the  legisla- 
ture nay  be  expected  to  employ  express 
terms  to  give  effect  to  its  intent 
to  repeal  a statute,  it  is  under  no 
obligation  to  do  so,  and  in  a proper 
case  a repeal  may  be  effected  by  im- 
plication. The  question  of  repeal  is 
one  of  intent  and  must  be  solved  by 
determining  as  near  as  may  be  the 
intent  of  the  legislature.  " 


Then  again,  st  page  902,  Section  506,  it  is 

stated: 


"A  statute  which  in  general  terms  re- 
peals all  ether  laws  within  its  pur- 
view repeals  an  earlier  statute  cov- 
ering the  same  subject;  and  the 
repeal  is  not  confined  merely  to  such 
parts  of  the  former  act  as  are  incon- 
sistent with  the  provisions  of  the 
repealing  act;  but  there  is  no  re- 
peal of  the  provisions  of  former  lews 
as  to  cases  not  provided  for  by  the 
repealing  statute;  and  where  some 
of  the  provisions  of  the  prior  are 
within  the  purview  of  the  repealing 
act,  while  others  are  not,  and  to 
hold  the  former  repealed  and  the 
latter  not  would  lead  to  an  absurdity, 
none  of  the  provisions  upon  the  sub- 
ject will  beheld  repealed." 


And  Section  507  reads  in  part: 

"Instead  of  carefully  scrutinizing  the 
existing  statutes  and  specifying  in 
terns  which  are  repealed,  it  is  a 
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common  practice  for  the  legislature, 
in  enacting  a statute,  to  Insert  a 
clause  that  all  laws  and  parts  of 
laws  in  conflict,  or  all  acts  and 
parts  of  acts  inconsistent,  with  the 
statute  are  repealed.  Such  a provision 
indicates  a legislative  intent  and 
undertaking  to  repeal  some  statutory 
provision,  but  it  leaves  open  the 
question  of  whet  acts  are  inconsistent, 
and  frequently  it  leaves  the  question 
of  repeal  in  doubt,  **  " 


In  considering  whether  or  not  the  Social 
Security  Act,  Laws  of  Mo.  1937,  page  467,  is  repugnant  to 
Article  2 of  Chapter  90,  R.  S.  Mo,  1929,  we  have  as- 
sumed that  the  Legislature  must  have  had  in  mind  the 
latter  act  at  the  time  the  former  was  passed. 

In  the  case  of  State  vs.  Bader,  78  S.  V..  (2d) 

836,  839,  the  Supreme  Court,  in  speaking  of  the  presump- 
tion that  the  Legislature  had  in  mind  a previous  act  or 
an  act  in  pari  materia,  said: 

"It  is  not  to  be  presumed  that  the 
same  oody  of  men  would  pass  conflict- 
ing and  incongruous  acts.  The  pre- 
sumption is  that  they  had  in  mind  the 
whole  subject  under  consideration; 
that,  whilst  the  one  general  subject 
is  touched  In  several  separate  acts, 
yet  the  legislative  intent  was  that 
of  a harmonious  whole.  'In  such  case, 
it  is  the  duty  of  the  courts  to  so 
construe  all  the  act  in  such  manner 
that  each  and  every  part  thereof  may 
stand.  If  such  construction  can  be 
attained,  without  doing  violence  to 
the  language  used  in  the  several  acts," 


Attention  is  directed  to  Section  25  of  the  Social 
Security  Act  , Laws  of  Mo.  1937,  at  page  478,  reading: 
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"All  provisions  of  law  in  conflict 
with  this  Act  are  hereby  repealed* 

If  any  provision  of  this  Act,  or  the 
application  thereof  to  any  person  or 
circumstance  is  held  invalid  the 
remainder  of  the  Act  and  the  appli- 
cation of  such  provision  to  other 
persons  or  circumstances  shall  not 
be  affected  thereby*" 


In  the  case  of  State  vs*  Smith,  67  S.  W*  (2d) 
50  , 57,  the  Supreme  Court  has  aptly  s tated  the  rule  to 
be,  in  quoting  Lewis- Sutherland  on  statutory  construc- 
tion and  25  R.C*L*,  Section  169,  170,  as  follows: 

"It  is  the  established  rule  of  con- 
struction that  the  law  does  not  favor 
repeal  by  implication  but  that  where 
there  are  two  or  more  provisions  re- 
lating to  the  same  subject  matter 
they  must,  if  possible,  be  construed 
so  as  to  maintain  the  integrity  of 
both.  It  Is  also  a rule  th^t  where 
two  statutes  treat  of  the  same  sub- 
ject natter,  one  being  special  and 
the  other  general,  unless  they  are 
Irreconcilably  inconsistent,  the 
latter,  although  later  In  date,  will 
not  be  held  to  have  repealed  the 
former,  out  the  special  act  will 
prevail  In  its  application  to  the 
subject  matter  as  far  as  coming 
within  Its  particular  provisions* 

"In  many  of  the  cases  just  cited 
(under  the  passage  quoted  supra) 
there  was  a general  repeal  of  all 
Inconsistent  acts  and  parts  of  acts. 

As  a general  rule  the  insertion  of 
this  general  repealing  clause  does 
not  add  anything  to  the  effect  of 
the  general  act  to  repeal  local  or 
special  laws. 
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"The  same  text  states  in  section  275* 

*The  general  law  can  have  full  effect 
beyond  the  scope  of  the  special  law, 
and  by  allowing  the  latter  to  operate 
according  to  its  special  aim,  the  two 
acts  can  stand  together.  Unless  there 
is  a plain  indication  of  an  intent 
that  the  general  shall  repeal  the  other, 
it  will  continue  to  have  effect,  and 
the  general  words  with  which  it  con- 
flicts will  oe  restrained  and  modified 
accordingly. ' " 


We  deduce  from  the  authorities  cited  that  where 
a statute  or  act  is  inconsistent  or  repugnant  to  another, 
that  such  statutes  or  ecto  should  be  construed  so  as  to 
permit  both  to  stand.  The  reason  for  this  is  apparent, 
because  the  Legislature  would  not  pass  conflicting  or 
incongruous  acts,  and  we  should  indulge  in  the  presumption 
that  they  had  the  whole  3uoject  under  consideration.  How- 
ever, this  rule  in  the  construction  of  inconsistent  or 
repugnant  acts  is  not  always  to  oe  followed,  necause  in 
some  instances  while  repeals  by  implication  are  not 
favored,  acts  totally  repugnant  must  necessarily  be  re- 
pealed by  implication. 

While  the  Social  Security  Act  is  intended  to  be 
comprehensive  in  its  scope  within  the  purview  of  the 
designated  purposea  outlined  in  Section  1,  it  docs  not 
follow  from  this  observation  that  the  j-egislature  in- 
tended a repeal  of  the  Act  providing  for  Social  Welfare 
Boards.  A reading  of  the  Act  providing  for  Social  Wel- 
fare Boards  clearly  indicates  that  such  board  or  Boards 
nay  function  without  conflicting  with  the  operation  cf 
the  Social  Security  Act.  This  may  be  illustrated  by 
reference  to  Section  12944,  H.  S.  Mo.  1929,  which  pro- 
vides in  part,  in  substance,  that  the  board  shall  make 
a concentrated  attack  on  social  caxises  of  hardship, 
unsanitary  housing,  child  labor,  extortionate  charges 
of  pawnshops,  salary  loan  and  chattel  mortgage  agree- 
ments. Other  duties  I posed  upon  the  Social  V.elfare 
Boards  might  be  illustrated  for  which  we  have  no  use- 
ful purpose  in  this  opinion.  Nowhere  is  any  duty 
expressed  nor  i plied  that  would  indicate  the  Social 
Security  Cocr:issicn  is-  authorized  to  engage  in  the 
activities  illustrated. 
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Without  attempting  to  consider  every  provision 
of  the  Social  Security  Act  to  see  whether  or  not  any 
of  such  provisions  are  inconsistent  or  repugnant  to 
the  Act  creating  Social  Y/elfare  Boards,  suffice  it  to 
say  that  the  two  Acts  can  be  permitted  to  stand  and 
function  within  the  scope  of  their  general  plan. 


CONCLUSION 


In  view  of  the  above,  it  is  our  opinion  that 
the  Social  Security  Act,  Laws  of  Mo.  1937,  page  467, 
does  not  repeal,  expressly  or  impliedly.  Article  2 of 
Chapter  90,  R.  S.  Mo.  1929  relating  to  Social  Welfare 
3oards  in  counties  having  a city  or  cities  of  the 
first  class. 


Respectfully  submitted. 


RUSSLLL  C.  STONE 

Assistant  Attorney  General 


ARi  ROVED: 


J.  L.  TAYLOR 

(Acting)  Attorney  General 
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ROADS  AND  BRIDGES: 

SPECIAL  BENEFIT  ROAD  DISTRICTS:  May  contribute  district 

funds  to  purchase  of  right- 
of-way  within  the  district 
of  roads , but  may  not  do 
so  outside  of  the  district 


January  14,  1937 


Honorable  Joseph  G,  Crain 
Prosecuting  Attorney 
Ozark, Missouri 


Dear  Sir: 


'lie  have  received  your  inquiry,  which  is  as  follows: 

"The  Sparta-Monger  Special  Road 
District  of  Christian  County ^Mis- 
souri , a Special  Road  District 
organized  under  Article  10,  Chapter 
42, Section  8061  Revised  Statutes 
of  Missouri,  1929,  wishes  to  con- 
tribute a sum  of  money  for  the 
purchase  of  right  of  way  for  a 
farm  to  market  highway  passing 
through  their  district, 

"This  proposed  highway  will 
relieve  them  of  maintaining  part 
of  the  roads  within  their  district. 

They  would  also  like  to  know  if 
they  can  contribute  anything- toward 
the  purchase  of  right  of  way  of  this 
same  highway  in  an  adjoining  district, 

'*There  has  been  considerable  dis- 
cussion as  to  their  authority  to  do 
this  and  I have  been  requested  to 
ask  your  office  for  an  opinion  on 
this  point,'* 


Special  Benefit  Road  Districts,  under  Chapter  42  of 
Article  10  R,  S,  1929,  are  authorized  by  Section  8068  to 
spend  money  arising  from  the  sale  of  bonds  in  the  follow- 
ing way:- 
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!,Tlie  proceeds  of  the  sale  of  such 
bonds  shall  be  uBed  for  the  purpose 
only  of  paying  the  cost  of  holding 
such  election,  and  constructing, 
repairing  and  maintaining  bridges 
and  culverts  within  the  district, 
and  working,  repairing,  maintaining 
and  dragging  public  roads  within 
the  district,** 


By  Section  8072  they  are  authorized  to  spend  money 
raised  by  special  benefit  taxes  in  the  following  ways 

”A11  money  collected  on  special 
tax  bills  and  all  money  the  com- 
missioners may  so  borrow,  and  all 
Interest  that  may  accrue  thereon 
while  on  deposit  in  any  county 
depository,  shall  be  used,  and 
warrants  drawn  on  the  treasurer 
therefor,  for  the  following  pur- 
poses only:  To  pay  the  cost  and 
expense  incurred  by  the  come  .1  s- 
sloners,  as  found  by  the  court,  in 
the  preparation  of  such  plans, 
specifications,  estimate,  map  and 
profile,  and  said  list  of  lands, 
and  a reasonable  attorney’s  fee 
as  found  by  the  court,  for  such 
petitioners,  and  to  pay  the  cost 
of  improving  said  public  road  or 
part  of  a public  road  in  accord- 
ance with  the  plans  and  specifica- 
tions so  filed  with  the  clerk  of 
the  county  court,  and  such  work- 
ing, administrative  and  incidental 
expenses,  not  otherwise  provided 
for  by  law,  as  may  be  incurred  in 
making  such  Improvement  and  in 
procuring,  collecting  and  paying 
the  cost  of  such  improvement ,and 
the  balance.  If  any,  "Shall  be 
used  in  paying  exponaes  of  main- 
taining such  improvement,** 


further  providing  that  the  money  borrowed  by  the  commissioners 
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shall  be  repaid,  with  interest,  out  of  the  collection  of 
such  special  tax  bills  as  were  unpaid  at  the  time  such 
money  was  borrowed, 

Section  8073  authorizes  the  district  to  pay  out 
of  such  funds  for  the  following  purposes  only* 

"To  pay  the  costs  and  expenses 
incurred  by  the  coord  ssi oners , 
as  found  by  the  court , in  the 
preparation  of  said  plans,  specif  id- 
eations, estimate,  map  and  profile, 
and  said  list  of  lands,  and  a reason- 
able attorney's  fee,  as  found  by 
the  court,  for  such  petitioners, 
and  to  pay  the  cost  of  improving 
said  public  road  or  part  of  a 
public  road  in  accordance  with 
the  plans  and  specifications  so 
filed  with  the  clerk  of  the  county 
court,  and  such  working,  adminis- 
trative and  incidental  expenses , 
not  otherwise  provided  by  law,  as 
may  be  incurred  in  making  such 
improvements,  and  the  balance * if 
any,  shall  be  used  in  paying  ex- 
pense of  maintaining  such  im- 
provement ,n 


By  Section  8065, "Said  commissioners  shall  have 
sole,  exclusive  and  entire  control  and  jurisdiction  over 
all  public  highways,  bridges  and  culverts  within  the 
district,  to  construct,  improve  and  repair  such  highways, 
bridges  and  culverts,”  and  are  required  to  keep  such 
roads,  bridges  and  culverts  in  as  good  condition  as  the 
means  at  their  command  will  permit,  and  are  authorized  to 
employ  hands  and  teams  and  to  rent,  lease  or  buy  all  things 
needed  to  carry  on  sueh  work. 

% Section  8066  it  is  provided  that  the  poll  tax 
and  the  taxes  levied  by  the  county  court  on  the  taxable 
property  in  the  district  shall  be  placed  to  the  credit 
of  the  district  and, 

"All  revenue  so  set  aside  and  placed 
to  the  credit  of  any  sueh  Incorporated 
district  shall  be  used  by  the  commie** 
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slonere  thereof  for  constructing, 
repairing  and  maintaining  bridges 
and  culverts  within  the  district, 
and  working,  repairing, maintaining 
and  dragging  public  roads  within 
the  district  and  paying  legitimate 
administrative  expenses  of  the 
district,  and  for  such  other  purposes 
as  may  be  authorized  by  law.” 


By  Section  8067, "The  board  of  commissioners  of  any 
district  so  Incorporated  shall  have  power  to  levy,  for  the 
construction  and  maintenance  of  bridges  and  culverts  in  the 
district,  and  working,  repairing  and  dragging  roads  In  the 
district,  general  taxes  on  property  taxable  In  the  district 

By  Section  8061  the  county  courts  of  counties  hot 
tinder  township  organization  may  divide  their  counties  into 
road  districts,  and  when  so  done  they 

"according  to  the  provisions  of 
this  article  shall  be  a body 
corporate  and  possess  the  usual 
powers  of  a public  corporation 
for  public  purposes,  and  shall 

be  known  and  styled  ' 

road  district  of  

county,’and  in  that  name  shall  be 
capable  of  suing  and  being  sued, 
of  holding  such  real  estate  and 
personal  property  as  may  at  any 
time  be  either  donated  to  or  pur- 
chased by  it  In  accordance  with 
the  provisions  of  this  article, 
or  of  which  It  may  be  rightfully 
possessed  at  the  time  of  the 
passage  of  this  article,  » * *.!r 


In  Schmidt  v.  Berghaue  205  Mo.  App.  409,  the  Spring- 
field  Court  of  Appeals  was  construing  Section  10585  R.  S. 
1909  under  the  Bight-Mil®  District  Road  Law.  Section  10585 
there  construed,  is  substantially  the  same  as  Section  8065, 
R.  S.  1929,  with  reference  to  the  powers  of  the  commission- 
ers, and  the  court  In  that  case  said,  1.  e.  415,  that  this 
section  leaves  "it  to  the  discretion  of  commissioners  as 
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to  what  roads  in  any  district  shall  be  improved  and  the 
manner  of  the  improvement ." 

In  the  case  of  Sharp  v.  Kurth  245  0.  W,  636,  th© 
St.  Louis  Court  of  Appeals,  In  discussing  the  liability 
of  commissioners  o such  road  districts,  said,  at  1,  c, 
636: 

"It  Is  likewise  clear  that  th© 
individual  defendants,  being 
special  commissioners  of  the 
road  district,  are  not  liable 
for  their  mistakes  of  judgment 
or  their  acts  of  negligence 
In  coin  work. 


"Special  road  commissioners  can 
only  be  held  liable  individ.uid.ly 
when  their  acts  are  maliciously 
and  willfully  committed," 


The  case  of  Cook  v,  Heeht  64  Mo.  Apj>.  273,  279,  is 
there  approved  and  quoted  from. 

We.  assume  your  county  is  not  under  township  organi- 
zation. We  construe  your  Inquiry  to  be  that  a joint  effort 
is  being  made  by  others  Interested  In  the  Improvement  of 
the  road,  and  the  special  road  district  is,  along  with  the 
others,  agreeing  to  pay  a part  of  the  expense  of  procuring 
the  right-of-way.  We  consider  It  well  recognized  that 
where  one  subscribes  to  a fund  on  condition  that  others 
do  likewise  said  funds , when  raised,  to  be  paid  over  for 
the  purpose  for  y/hich  raised;  that  a binding  contract 
is  made  If  not  prohibited  by  law  and  no  statute  Is  contra- 
vened thereby. 

Section  8065  seems  to  contemplate  that  said  commis- 
sioners shall  have  only  jurisdiction  over  the  roads  within 
the  special  road  district.  It  says: 

"Said  commissioners  shall  have  sole, 
exclusive  and  entire  control  and 
jurisdiction  over  all  public  high- 
ways , bridges  and  culverts  within 
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the  district." 


by  this  expression  and  the  other  provisions  of  this 
and  the  other  above  mentioned  sections.  It  logically  follows 
that  their  authority  is  limited  to  roads  within  the  district# 
The  fact  that  the  Legislature  used  the  above  quoted  words 
definitely  stating  the  roads  over  which  the  e orails  s loners 
have  Jurisdiction  and.  thereby  limited  their  authority  to 
those  roads,  reasonably  Indicates  that  their  authority  is 
limited  and  may  not  go  beyond  the  Improvement  of  those  roads# 

In  the  case  of  Keane  v.  Strodtman  18  S.  W,  (2d)  896, 

1.  c*  898,  construing  a statute,  the  Supreme  Court  of  this 
State,  In  Banc,  In  1929  said* 

"The  familiar  maxim  of  Texpressio 
unius  est  exeluslo  alterlus*  may 
also  be  Invoked,  for  the  maxim  Is 
never  more  applicable  than  In  the 
construction  of  statutes#  * * -»  & 

"Certainly  where,  as  at  bar, the 
statute  .*•  «■  limits  the  doing  of  a 
particular  thing  to  a prescribed 
manner.  It  necessarily  Includes 
in  the  power  granted  the  negative 
that  It  cannot  be  otherwise  done#" 


Section  8061  contemplates  authority  in  the  commis- 
sioners to  acquire  and  hold  real  estate $ It  enumerates 
among  the  district’s  powers  that  of  "holding  such  real  estate 
and  personal  property  as  may  at  any  time  be  either  donated 
to  or  purchased  by  it  in  accordance  with  the  provisions  of 
this  article." 

We  are  Informed  as  a practical  fact  that  the  construction 
of  many  roads  In  this  day  and  time  Is  dependent  upon  procur- 
ing the  right-of-way  by  the  local  authorities,  that  Is,  the 
county  courts  or  the  people  or  districts  locally  interested 
and  benefited  by  the  construction  of  such  highways.  It  Is,  . 
of  course,  as  necessary  to  spend  money  in  acquiring  the  rig^k- 
of-way  of  a road  as  It  is  to  spend  money  in  acquiring  or 
building  the  road  Itself. 
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In  view  of  the  decision  of  the  case  of  Platte  City 
Benefit  Assessment  Special  Road  District  v.  Couch,  8 S.  W.  (2d) 
1003,  it  might  he  seriously  contended  that  that  part  of  the 
funds  of  the  special  road  district  arising  from  the  special 
assessments  could  not  he  used  for  other  purposes  than  the 
specific  purposes  for  which  the  special  assessments  were  made. 
However,  that  decision  is  not  authority  to  the  effect  that  the 
special  road  district  can  not  expend  other  moneys  it  may  have 
on  hand  from  other  sources  for  the  purchase  of  highway  right -of 
ways . 


Section  8131,  R.  3.  Mo.  1929,  under  Article  12  of 
Chapter  42,  dealing  with  the  State  Highway  System,  is  as  follows: 

"Any  civil  subdivision  as  defined  In 
this  article  shall  have  the  power,  right 
and  authority,  through  its  proper 
officers,  to  contribute  out  of  funds 
available  for  road  purposes  all  or  a 
part  of  the  funds  necessary  for  the 
purchase  of  rights-of-way  for  state 
highways,  and  convey  such  rights-of- 
way,  or  any  other  land,  to  the  state 
of  Missouri  to  he  nleced  under  the 
supervision,  management  and  control  of 
the  state  highway  commission  for  the 
construction  and  maintenance  thereupon 
of  state  highways  and  bridges.  Funds 
may  be  raised  for  the  purpose  of  this 
©ftiele  in  such  manner  and  such  amounts 
as  .may  be  provided  by  law  for  other  road 
purposes  in  such  civil  subdivision;  pro- 
vided that  there  shall  not  at  any  time 
be  any  refund  of  any  kind  or  amount  to 
said  civil  subdivision  by  the  state  of 
Missouri  for  lands  acquired  under  this 
section." 


Section  8132  thereof  defines  the  term  "civil  subdivision11 
in  broad  enough  terms  that  special  benefit  road  districts  appear 
to  be  included  within  that  meaning. 

The  true  object  of  the  Legislature  was  to  confer  upon 
the  commissioners  of  such  a district  the  authority  to  use 
their  best  Judgment  in  the  manner  and  method  of  spending  the 
district’s  funds,  in  order  that  the  greatest  good  might  come  to 
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the  improved  road  system  of  the  district*  That  objective 
may  sometimes  be  attained  by  contributing  some  of  the 
funds  of  the  district  in  the  joint  effort  to  procure  the 
right-of-way,  and  may  result  in  greater  good  to  the  improved 
road  system  of  the  district  than  would  result  if  they  did 
not  so  contribute. 


CONCLUSION 


We  are  of  the  opinion  that  the  special  road  district 
ha©  authority  to  pay  out  a reasonable  amount  of  the  funds 
of  said  district  (except  the  funds  arising  from  special 
benefit  taxes)  to  go  to  the  purchase,  within  the  di strict, 
of  the  right-of-way  of  a farm  to  marlcet  road  running  through 
the  district,  if,  in  good  faith,  said  commissioners,  exercis- 
ing their  best  judgment,  believe  it  to  be  to  the  advantage 
of  the  road  system  within  said  district  so  to  do.  If  the 
right-of-way  sought  is  outside  of  the  district,  it  appears 
to  u®  the  money  of  the  district  should  not  be  expended  for 
or  toward  the  purchase  thereof. 


Yours  very  truly. 


AHPEOVED; 


DRAKE  5ATSGN, 

Assistant  Attorney  General. 


J E*  I'aIeLok  f ~~ 

(Acting)  Attorney  General. 
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Commissioner  of  Labor  can  prosecute  proprietor 
or  owner  of  gasoline  filling  station  under 
Section  13218,  Revised  Statutes  Missouri  1929, 
for  failure  to  pay  inspection  fee. 
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1 


.-rs,  Ldary  -dna  Cruz  on 
Commissi oner 

Labor  & Industrial  Inspection  Department 

Jefferson  Ci ty ,hiss ouri 


Dear  ^rs.  Cruzen: 


This  Department  Is  In  receipt  of  your  letter  of 
^.arch  6 wherein  you  make  the  following  Inquiry: 

"I  hereto  attach  a f^le  of  corres- 
pondence with  the  Mid-Continent 
Petroleum,  Tulsa,  Oklahoma,  in 
connection  with  my  efforts  to  col- 
lect the  fees  covering  the  In- 
spection of  their  service  stations 
and  bulk  plants  located  in  the 
various  towns  and  cities  of  this 
P tate. 

"Under  date  of  July  10,  1933,  you 
rendered  to  me,  at  ir.y  request,  an 
opinion  wherein  you  advised  that  I 
was  authorized  to  make  inspections 
of  gasoling  fllline:  stalons,  under 
section  13218,  Revised  Statutes 
of  Missouri , In  cities  of  over  three 
thousand  population.  This  I have 
been  doing,  but  the  Mid-Continent 
Petroleum  Corporation  has  protested 
payment  of  fees  covering  same.  I 
would  appreciate  an  opinion  from 
you  as  to  section  13219, * Fees  for 
Inspection— owner  or  manager  refus- 
ing to  allow  Inspection  cullty  of 
misdemeanor — penalty.  * 

"To  me  It  does  not  appear  that  I have 
any  authority  to  sue  in  an  effort  to 
force  a collection  of  such  fees, but 
I would  like  to  be  advised  as  to 
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whether  or  not  it  would  be  logical 
for  me  to  prosecute  for  refusal  to 
pay  such  fee. 

"Thanking  you  for  your  considera- 
tion of  tills  matter,  nnd  your  opinion, 

I am.” 


This  Department,  as  the  correspondence  attached 
to  your  letter  indicates,  has  at  one  time  ruled  on  the 
question  In  controversy  between  your  Department  and  the 
M id-Continent  Petroleum  Corporation,  by  holding  to  the 
effect  that  gasoline  filling  stations  are  mercantile 
establishments  within  the  meaning  of  Section  12218,  Re- 
vised Statutes  Missouri  1929. 

e have  been  unable  to  locate  any  authority  by 
any  court  which  w mid  tend  to  make  us  change  the  original 
ruling  of  this  Department.  e note  that  ar.  burckhalter. 
Assistant  fax  Agent  for  th'  Mid-Continent  Petroleum 
Corporation,  insists  that  you  furnish  him  with  authority 
substantiating  your  position  in  the  matter. 

Since  you  liave  taken  the  position  hat  the  gaso- 
line filling  stations  are  liable  for  tax, we  consider  the 
burden  on  Mr.  Durckhalter  to  furnish  you  wi*h  authority 
to  the  contrary,  and  that  you  are  tinder  no  greater 
obll  ation  to  this  effect  than  he  is.  If  the  -asoline 
fillin'  stations  are  mercantile  establishments  within 
the  meaning  of  Section  1321b,  then,  we  think,  under  the 
decision  of  State  v.  Vlckens  lb6  Mo.  103,  that  you  would 
have  authority  to  prosecute  and  could  charge  the  station 
owner  with  "wilfully  and  unlawfully  refusing  to  pay  the 
inspection  fee."  This  decision,  after  disposing  of 
constitutional  questions  raised,  makes  this  pertinent 
conclusion,  1.  c.  107 1 

"As  a police  regulation  the  State 
has  the  unquestioned  rlpjit  to  exact 
and  demand  an  inspection  fee  for  the 
inspection  and  certificate  of  in- 
spection required  by  the  act.  It  has 
never  been  ruled  that  an  inspection 
fee  pure  and  simple  is  a tax  upon 
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property.  (Cooley  on  ax.atlon,586; 
State  ex  rel.  v.  Hudson,  78  Mo.  302; 
f t.Charles  v.  -^lsner,  155  Mo.  671; 
Fatapsco  Guano  Co.  v.  ooard  of  Agri- 
culture, 171  U.  S.  345;  Willis  v. 
tandard  Oil  r,o.5o  «.lnn.  290.) 

"The  Inspection  fee  of  one  dollar  for 
the  Inspection  and  certificate  is  so 
manifestly  reasons; le  that  it  Is 
clear  that  it  is  not  objectionable 
on  that  ground. 

"The  very  mention  of  an  Inspection 
lav:  su|t.*e8 ts  the  exercise  of  pol’ce 
power  by  the  1 tate  and  the  require- 
ment. that  the  persons  or  thinrs  In- 
spected shall  pay  for  It.  The  fact 
that  tile  manufac  'urere  are  required 
to  pay  the  Inspection  fee  provided 
by  this  act  In  no  manner  Infringes 
any  constitutional  right  of  the  de- 
fendant. " 


There  ore.  In  answer  to  your  question  as  to  whether 
or  r.ot  It  would  be  lo  leal  for  you  to  prosecute,  we  are 
of  the  opinion  that  you  are  In  a position  to  take  that 
courre  if  you  so  desire. 


Respect  ully  submitted. 


OLLIV  jR  . NOL  ,N 
Assistant  Attorney  General 


APPROV  jDj 


J . . . TAYLOR 

(acting)  Attorney  General 


OWHrLC 


USURY: 


Construction  of  Criminal  Statute  on  Usury. 


april  7,  1*57. 


uo:jcrable  Joseph  C.  Crain 
prosecuting  Attorney 
Christian  County 
Ozark,  Missouri 


Dear  Crain: 


This  is  to  acknowledge  your  letter  of  ^arch  30th, 
in  whJ  ch  you  request  the  opinion  of  this  Department.  Your 
letter  is  as  follows: 

"I  have  a matter  before  me  in  regard  to 
a prosecut-  on  for  usury  and  I thinl<  an 
opinion  from  your  office  would  settle 
t:i6  question. 

"a  local  concern  which  hire^  a number 
of  employees  pays  these  employees  on 
the  first  ana  fifteenth  of  each  month. 

It  has  been  the  practice  of  some  of 
these  employees  to  assign  their  wages  to 
an  outsider  at  a discount  a few  days 
before pay  day.  Por  example;  in  ne 
instance  one  employee  ade  the  following 
transaction:  He  was  working  for  a 
salary  of  *40.00  per  month  and  received 
v 20.00  each  pay  day.  On  February  20, 

1937,  he  received  from  John  Jackson  the 
sum  of  v18.00  and  made  the  following 
assignment  to  Jackson  *1  hereby  assign 
and  sell  to  John  Jackson,  wages  due  me 
from  Rhodes  ^manufacturing  Company  in 
the  sum  of  v 20.00.  Date  February  20, 

1937.  Signature,  prank  Harris.' 

"Jac,  son  presented  the  assignment  to  the 
Rhodes  manufacturing  Company  on  March 
1 and  collected  the  *20.00.  i'he  foreman 
of  this  plant  has  complained  about  the 
matter  ane  contends  that  Jackson  should 
be  prosecuted  for  usury. 
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"I  would  appreciate  an  opinion  from 
your  office  as  to  whether  or  not  Jackson 
has  been  guilty  of  usury.” 

lour  question  Is  whether  or  not  the  facts  as  set 
fo  th  In  tne  second  paragraph  of  your  letter  of  request  would 
constitute  tne  b sis  for  an  indictment  or  information  for 
usury* 


Section  4421*  it.  S.  juo.  1929*  4 ann.  Statutes*  p. 

4032,  provides  as  f Hows: 

"avery  person  or  persona,  co  pany,  cor- 
poration or  firm,  and  every  agent  of  any 
person,  persons,  company,  corporation 
or  firm,  who  shall  take  or  receive,  or 
agree  to  take  or  receive,  directly  or 
indirectly,  by  means  of  commi  sions  or 
brokerage  charges,  or  otlierwise,  for 
the  forebearance  or  use  of  money  or  other 
commodities,  any  Interest  at  a rate 
greater  than  two  per  cent  per  month, 
shall  be  deemed  guilty  of  a misdemeanor, 
and,  on  conviction  thereof,  shall  be 
punished  by  a fine  of  not  less  than  one 
hundred  dollars  nor  more  than  five 
hundred  dollars,  and  by  imprisonment  in 
the  county  jail  for  a .eriod  of  not  less 
than  thirty  aays  nor  more  th  n ninety 
days.  Nothing  herein  contained  shall  be 
construed  as  authorizing  a higher  rate 
of  interest  than  is  now  provided  by  law.** 

This  statute  is  an  old  one  but  there  do  not  seem  to  have  been 
very  man.  prosecutions  under  same  reaching  the  appellate  courts. 
Vte  find  that  the  constitutionality  of  this  law  was  attacked  in 
Lx  parte  Merger,  193  i«o.  Id,  and  its  const  tutionallty  upheld, 
and  on  page  32  t:  e court  said: 

" e have  no  doubt  whatever,  when  the 
whole  act  is  reac.  together,  that  it 
was  the  intention  of  the  Legislature 
that  it  should  apply  to  every  person  who 
should  take  any  interest  directly  or 
indirectly  by  means  of  commissions  or 
brokerage  cnarges  or  otherwise  in  excess 
of  a rate  of  two  per  cent  per  month,  and, 
after  all,  the  purpose  of  all  rules  of 
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construction  is  to  arrive  at  the 
intent  of  the  lawmaking  power.  ihe  whole 
section  when  read  together  ir*anlfests  an 
intention  to  cover  the  exaction  of 
usurious  interest  which  is  direct  and 
also  an  exaction  of  usurious  Interest 
of  more  than  two  per  cent  per  month  by 
means  of  commissions  or  bro  erage 
charges,  and  hence  this  third  consti- 
tutional objection  to  the  act  based 
upon  verbal  criticism  is  without 
foundation," 

an  Information  charging  usury  is  found  in  State  v. 
Haney,  130  «-o.  App.  95,  1.  c.  97,  ana  the  case  was  affirmed 
and  the  information,  as  written,  approved  by  the  Sprin  field 
Court  of  appeals. 

>.e  might  suggest  that  under  Section  2969,  K.  S.  Mo. 
1929,  a. signment  of  wages,  salaries  or  earnings,  not  earned  at 
the  time  the  assignment  is  made,  shall  be  null  and  void. 

It  Is  our  opinion  that,  under  the  facts  as  set 
forth  In  your  letter,  under  a sufficient  indictment  or  infor- 
mation a aubmlss  ble  case  could  be  made  charging  the  crime  of 
usury • 


Very  truly  yours. 


CQV&lL  H.  HHWiTT 

Assistant  Attorney -Cane ral 


CRLiHG 

Ai-irHOV  Ms  Dl 


J.  &.  lAYLOk 

(acting)  Attorney-General 


BUREAU  OF  LABOR:  Under  Section  13210  R.  S.  Mo.  1929,  beauty- 

shops  are  not  Included  therein. 


May  14,  1937. 
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Mrs.  Mary  Edna  Cruzen 
Labor  Coranl  si oner 
La  tor  and  Indu  ■'  tr  1 al 
Inspection  Der>  rtment 
Jeffer  on  City,  Missouri 


De^r  Mrs.  Cruzen: 

This  department  Is  In  recelot  of  your  request 
for  an  o inlon  which  re  ds  as  follows; 

rtDoe3  the  Labor  and  Industrial  In- 
spection Department  have  the 
authority  to  inspect  beauty  parlors 
under  Section  13218,  and  to  enforce 
Section  13210? 

I am  havin  nulte  a few  comp'  alnts 
with  ref  rence  to  these  est  bllsh- 
raents  and  would  appreciate  your 
kind  iese  in  rendering;  an  o pinion  on 
same. " 

Section  13218  R.  S.  Mi  ouri  1929,  provides  as 

follows: 


"The  state  commissioner  of  labor  and 
Industrial  inspection  may  divide  the 
state  Into  dl str lets.,  assign  one  or 
more  de  mty  inspectors  to  each  district, 
and  may,  t his  discretion,  change  or 
transfer  them  from  one  district  to 
another.  It  shall  be  the  duty  of  the 
comnisnioner,  his  assistants  or  deputy 
inspector--,  to  make  not  less  th  n two 
inspections  during  each  year  of  all 
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factories,  w rehouses,  office  b lld- 
ln^s,  freight  depots,  machine  shops, 
r , ?.  un  rl  , t noment  work- 
8hO'",  bake  shops,  rest  ur  nts,  oowllrv 
Hoys,  pool  hrll8,  tlie  ters,  concert 
halls,  moving  picture  houses,  or  places 
of  nubile  r.nup  mont,  nd  all  other 
m.anuf  cturln  , mechanical  and  mercantile 
establlshnents  and  workshops.  The  last 
infection  shall  be  completed  on  or  be- 
fore the  flr^t  d y of  October  of  eaoh 
ye  r,  and  the  commissioner  shall  enforce 
all  laws  rel  tln<:  to  t,he  Inspection  of 
the  establishments  enumerated  heretofore 
in  this  section,  and  prosecute  all  per- 
sons for  viol  tlnr  the  same.  Any 
munlcloal  ordln  nee  rel  tin*?  to  said 
est  bllehnents  or  their  Inspection  shal 
be  enforced  by  the  commissioner.  The 
commissioner,  his  assistants  and  deputy 
inspectors,  may  administer  o ths  and  take 
Affidavits  in  ra  tters  concerning  the 
enforcement  of  the  v rious  Inspection  laws 
relating  to  there  est  bll sliment-’ ; Provided, 
th  t the  provision  of  this  section  shall 
not  apnly  to  mercantile  est  b'.i'hments 
that  employ  less  than  ten  persons  that 
are  located  In  to-rnis  and  cities  th  t have 
th"rte  th 'us  nd  inhabitants  or  leps.M 

flection  13310  R.  5.  Missouri  1929,  st  tes; 

11  No  female  shall  be  employed,  permitted, 
or  suff erect  to  ’•’orlt,  manual  or  physical, 

In  anv  manufacturing,  aeoiianloal,  or 
mercantile  est  b ant , or  f ctory,  work- 
shop, laundry,  bakery,  rest  urant,  or  any 
place  of  anusement,  or  to  do  ny  steno- 
r.  'hie  or  clerical  work  of  any  character 
in  any  of  the  divers  kinds  of  establish- 
raentr-  and  places  of  industry,  hereinabove 
described,  or  by  any  person,  firm  or 
corporation  en^a^ed  In  .any  express  or 
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transportation  or  nubile  utility  busl 
ness,  or  by  ny  coranon  carrier,  or  by  iy 
nubile  Institution,  Incor  >orated  or  un- 
incorporated, In  this  state,  more  than 
nine  hours  during  any  one  day,  or  more 
than  fifty-four  hours  durln  any  one  ^eek: 

Provided.  th..t  operators  of  canning  or 
packing  plants  in  rural  communities,  or  In 
cities  of  less  than  ten  thou*  • nd  inhabitants 
’•'herein  perishable  farm  products  are  canned, 
or  packed,  shall  be  exerant  from  the  provi- 
sions of  this  section  for  a number  of  d ys 
not  to  exceed  ninety  in  any  one  year: 

Provide  further,  that  nothing  in  this 
section  shall  be  construed  and  understood 
to  apoly  to  telephone  companies;  and  be  It 
further  provided,  th  t the  previsions  of 
this  section  shall  not  apply  to  towns  or 
cities  having  a popul  tlon  of  3,000  In- 
habitants or  less." 

In  determining  what  employers  -re  within  the  moaning  of 
st  tutes  regulating  the  h'urs  of  labor,  it  h?  s been  said  that 
the  statutes  should  be  "read  in  the  light  of  the  general  pur- 
nose  of  the  Legislature  in  enacting  them."  Commonwealth  vs. 
Riley  210  Mas'.  387,  97  N.E.  368,  Aff.,  232  U.S.  671,  68  L. 

Ed.  788. 

In  59  C.  J.  984,  It  is  said  In  Section  682: 

"Where  a statute  enumerates  the  things  upon 
which  it  is  to  operatft,*  * *lt  is  to  be 
aonstrued  as  excluding  from  its  effect  all 
those  not  expressly  mentioned;" 

As  was  said  in  St  to  ex  Inf.  Conkling  ex  rel.  vs.  Sweeney, 
270  Mo.  685,  1.  c.  692,  195  S.  Vi.  714: 

"To  so  hold  would  be  to  violate  the  well 
known  canon  of  st  tutory  constriction,  viz.: 

That  the  expression  of  one  thing  Is  the 
exclusion  of  another." 
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Therefore  the  right  of  the  com  issloner  of  labor  to 
Inject  beauty  p rlor  and  to  refill  te  the  working  hours 
of  the  ’"om  n therein  must  oe  given  by  tho  sttute. 

As  a definition  of  practitioner  in  such  shops,  we 
will  t kfi  th  t given  in  Section  9090,  H.  S.  Mis  our i 1929, 
"hlch  states: 

* *Any  per  on  "iio  encages  for  compen- 
sation in  any  one  or  an  r comb  In  it  Ion  of 
the  followln  practices,  to-^lt:  arranging, 
dresrln  , curling-,  singeing,  w vln  , pem.nont 
wavin  , cleansln  , cutting,  bleaching,  tint- 
ing, color  inf:  or  slnil  r work  upon  the  hair 
of  any  person  by  any  me  ns  shall  be  construed 
to  be  practicing  the  occupation  of  a hair- 
dresser. Any  person  ,,Tho  ^lth  hands  or 
mechan  cl  or  electrical  apparatuses  or 
appli  noes,  or  by  the  use  of  cosmetic  nre- 
p.  r tion  , antiseptics,  tonics,  lotions  or 
creams  eng  ges  for  compensation  in  any  one 
or  any  con.  in-  tion  of  the  followln:  practices, 
to— wit,  massaging,  cle  nain  , stimulating, 
m nlpul  tine,  exercising,  beautifying  or 
similar  -'Ork,  tipon  the  sc  Ip,  face,  heck, 
ans,  or  bust  or  ren  wing  super  luous  h-ir 
by  means  other  than  ^lootr  city  about  the 
body  of  any  per  on  shall  bn  oon°tr\ied  to  be 
practicing  the  occuvn  tion  of  a co^metolo  1st 
or  cosmetician.  Any  per  on  -'ho  engages  for 
oompen  atlon  in  tho  manicuring'  of  nails  sha1  ^ 
be  construed  to  be  practicing  the  occupation 
of  a m licurist."  ■ 

In  sections  13218  and  13210,  supra,  the  only  words 
which  ml.  ht  g ant  authority  to  lnapect  and  regulate  beauty 
shops  re  thO'^e  gen^r  1 terns  "m^nuf  ctxirinr,  nechu  nical  and 
mere  utile  establishments,"  the  other  terns  being  specific 
and  definite  as  to  their  application. 
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We  think  It  Is  apparent  th  t a be  uty  p rlor  la 
not  a manufacturing  e t,  bllshraent.  Nor  Is  It  n raer  antll 
est  bllrhment.  As  ,was  s:  Id  In  Clove  s.  Mazzoni  (Ky.) 

45  3, W.  88,  "A  b rber  sho  > Is  not  a mere mtlle  -.nirpose", 
ind  In  State  ex  rel.  0 rrlson  va . Reeve,  103  FI  . 1204, 
139  So.  817,  It  Is  stated: 

"We  can  find  no  reason  to  differentiate 
In  the  application  of  law  between  the 
trade*  * *of  the  barber  And  the  .beauty 
culturl^t. " 

The  question  then  Is,  whether  a beauty  shon  Is  a 
mechanical  ost  blishmemt.  We  believe  the  rule  Is  aptly 
at  tod  in  State  va.  Crounse,  105  Ne  h»  672,  181  H.W.  562, 
In  w lch  a st  tute  pr  ctloa' ly  Identical  -1th  section 
13210  was  un  er  consideration.  The  Court  5 aid: 

"The  definition  of  mechanic  1,  as  given 
by  Webster's  Mew  Intern  tlon.il  Dictionary 
is:  '(1)  Of,  pertaining  to,  or  concerned 
-1th,  manu  1 labor;  engaged  In  manual 
labor;  of  the  artl  an  class.  (2)  Of,  per- 
t lain*;  to,  or  concerned  with,  machinery 
or  mechanism;  made  or  formed  by  a machine 
or  "ith  tools.' 

“The  statute  Is  not  directed  specifically 
at  mechanic  1 labor  wherever  the  same  may 
be  performed,  but  at  all  1 bor  nerformed 
by  women  In  those  Institutions  only  which 
a re  to  be  classed  as  mechanic  1 establish- 
ments. For  the  general  pur  >one  of  the  law. 

It  w - evidently  deemed  best  by  the  law- 
makers to  describe  In  what  ostab  ishnents 
female  labor  shoul<  be  regulated,  r.  thor 
than  to  ttemut  to  regulate  certain  kinds 
of  labor  In  all  establishments.  Almost 
all  liurlne-e  eet  bllchm-^nts  employ  some 
mechr.nloal  element  In  their  ooerat ' ons.  The 
mere  fact  th  t machinery  or  mechanical 
appliances,  or  mechanical  or  manual  labor, 

Is  used,  or  found  to  be  employed,  does  not 
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nee  ss  rlly  characterize  the  establish- 
ment as  a mechanic -1  cm t b^iohmont.  It 
seems  to  us  that,  before  the  est  blirh- 
ment  can  be  s.  Id.  to  bo  a mechanical 
establishment,  the  mechanical  element 
rauet  predominate.  In  such  operatic  no  as 
mining,  or  in  waterworks,  ’There  water  Is 
pumped  and  distributed  to  consumers,  or 
In  Laundries  or  repair  shops,  the  me- 
chanic. 1 element  cl  arly  does  predomin  to, 

,nd  the  Droducts  of  those  enterprises  can 
be  readily  8;  id  to  be  the  products  of 
mechanical  effort.  Such  enterprises,  though 
not  manufacturing,  would  cle  rly  be  mech- 
anical in  their  a ture.  Cowling  vs.  Zenith 
Iron  Co.  65  Minn.  263,  33  L.R.A.  508,  60 
Am.  St.  Rep.  471,  68  N.W.  48;  Ward  vs. 

Norton,  86  Kan.  906,  122  Puo.  881. M 

In  view  of  the  above  rule  it  aope  rs  th  t a beauty 
parlor  is  not  a moch  nical  est  b ishnent.  While  mechanical 
labor  Is  used,  such  mechanical  element  does  not  orod  ’min  te, 
as  may  be  gle  od  from  the  definition  of  beauty  practitioner 
In  Section  9090,  s ora. 


Conclusion. 


It  Is  therefore  the  opinion  of  this  department  that 
the  Sta  e Commissioner  of  Labor  does  not  have  the  right, 
under  seotion  13218,  to  inspect  beauty  shone,  nor  does  section 
13210,  which  restrict-  the  hours  of  female  employees,  apply 
to  women  working  In  beauty  shops. 


Respectfully  submitted. 


OLLIVER  TV.  NOLEN, 

Assistant  Attorney  General 

APPROVED: 


J.  TAILOR 

(Acting)  Attorney  General 
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PRIVATE  ROADS: 


County  court  may  not  issue  warrant  to  the 
officer  of  the  court  directing  him  to  build 
fan  tie  under  Section  7850.  R.  S.  Missouri,  1929 


September  10,  1937 


Honorable  Brevator  R.  Creech 
Prosecuting  Attorney 
Lincoln  County 
Troy,  Missouri 


Dear  Mr.  Creech: 

Tills  department  is  in  receipt  of  your  re- 
quest for  an  opinion,  as  follows: 


"I  would  like  to  have  an  opinion  from 
your  department  on  the  construction  of 
Section  7850,  R.  S.  1929,  in  this  part- 
icular: 

Does  the  County  Court  have  a right  to 
issue  a warrant  to  the  Sheriff  of  the 
County  directing  him  to  build  and  con- 
struct a fence  found  to  be  necessary 
in  report  of  commissioners  where  damages 
were  allowed  under  Section  7845  to  the 
landowner  whose  land3  were  condemned  for 
private  road  purposes  where  the  landowner 
turns  over  the  right-of-way  as  is  provided 
by  order  of  the  court  but  fails  and  re- 
fuses to  construct  a fence  in  which  he  has 
been  awarded  and  has  accepted  the  moneys 
for  building  of  fences  by  the  commissioners 
appointed  by  the  court  under  Section  7845.” 


Section  7845  of  the  1931  Laws,  provides  for 
the  appointment  of  commissioners  by  the  oounty  court  to 
proceed  to  view  the  premises  and  cause  a road  (not  exceed- 
ing forty  feet  wide)  to  be  marked  out  * * *,  and  shall  make 
a report  to  the  county  court  at  its  next  term  * * * and 
shall  also  make  and  report  an  assessment  of  the  items  of 
damages  sustained  by  each  person  through  whose  land  said 
proposed  road  passes,  including  the  erection  of  fences  and 
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the  kind  of  fences  to  be  erected,  If  the  land  Is  already  en- 
closed, and  if  in  the  opinion  of  the  commissioners,  the  lo- 
cation of  the  road  makes  the  erection  of  a fence  or  fences 
necessary. 

Jeotion  7849  of  said  statute  provides  that  the  owner 
has  six  months  to  vacate  and  i3  as  follows: 


"The  county  court  shall,  at  the 
time  of  giving  Judgnent  for  the 
establishment  of  the  road,  specify 
the  time  when  the  possession  shall 
be  given  by  the  owner,  giving  the 
owner  of  the  land  a reasonable  time, 
not  exceeding  six  months,  to  ereot 
fences,  if  the  commissioners 1 report 
shows  that  the  fencing  is  required, 
and  also  time  to  gather  growing 
orops,  if  they  are  growing  at  the 
time  on  the  premises,  which  time 
shall  be  stated  in  the  judgment." 


Seotion  7850  of  said  statute,  provides  a penalty  for 
the  failure  to  open  the  road  and  is  as  follows: 


"If  any  owner  of  real  estate,  against 
whom  final  Judgment  has  been  given 
as  designated  in  the  preceding  seo- 
tion, shall  neglect  or  refuse  to 
open  said  road  within  the  time  - 
specified  in  the  said  Judgment,  he 
shall  forfeit  and  pay  to  the  person 
in  whose  favor  Judgment  was  given 
five  dollars  per  day  as  a penalty 
for  each  day  that  it  remains  un- 
opened, to  be  recovered  in  an  action 
of  debt  before  any  court  having  Juris- 
diction; and  the  county  court  shall 
have  power  and  it  is  hereby  author- 
ized, upon  the  application  of  the 
person  interested,  to  issue  its 
warrant,  directed  to  the  offioer  of 
its  court,  to  open  3aid  road  immed- 
iately, and  the  costs  of  the  pro- 
ceeding shall  be  paid  by  the  person 
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so  refusing  to  open  said  road;  Pro- 
vided, the  damage  shall  have  been 
previously  paid  to  the  county  treas- 
urer, as  designated  in  this  article." 


The  commissioners  are  required  under  Section  7845,  to 
make  a report  as  to  the  necessity  of  erection  of  fence  or 
fences  and  Section  7849  provides  that  the  owner  be  given  a 
reasonable  time,  not  exceeding  six  months  to  erect  fences 
in  case  said  commissioners*  report  shows  that  fencing  is 
required. 

According  to  your  letter,  a final  judgment  was 
rendered  in  the  county  court  under  the  above  sections 
wherein  the  commissioners  found  in  their  report  that  a 
fenoe  was  necessary  and  to  which  report  the  owner  did  not 
except.  In  your  letter  you  further  stated  that  the  owner 
of  the  lands  was  paid  the  amount  of  the  damages  assessed 
by  the  commissioners  for  his  right-of-way  and- a fence  found 
necessary  to  be  erected.  As  we  understand  it,  you  desire 
to  know  if  the  county  court,  under  Section  7850,  has  a right 
to  issue  a warrant  to  the  sheriff  of  the  county  directing 
him  to  build  and  construct  a fence  so  found  to  be  necessary 
in  said  report  of  commissioners. 


Section  7850  is  a penal  section  and  there  is  no  men- 
tion made  therein  of  the  court  having  a right  to  issue  a 
warrant  to  the  sheriff  of  the  county  directing  him  to  build 
or  construct  a fenoe  found  to  be  necessary  in  the  report  of 
commissioners . 


In  the  case  of  State  ex  Inf.  L.  L.  Collins  v.  St.  Louis 
San-Franoi3oo  Ry.  Co.,  238  Missouri  l.c.  612,  the  court  in 
defining  a penal  statute  said: 


"The  provision  is  purely  penal, 
and  is  to  be  strictly  construed. 
(State  to  use  v.  Railroad,  83 
Mo.  144).  This  means  that  it  is 
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not  to  be  regarded  as  Including 
anything  not  within  its  letter 
as  well  as  its  spirit;  which  is 
not  clearly  and  intelligibly  des-  • 
cribed  in  the  words  of  the  statute, 
as  well  as  manifestly  intended  by 
the  Legislature.” 


The  same  rule  was  stated  in  Eddington  v.  Western  Union, 
115  Missouri  Appeal  l.o.  98,  which  reads  as  follows: 


"A  statute,  such  as  the  one  here 
authorizing  a recovery  without 
any  proof  of  aotual  damages,  in- 
jury or  pecuniary  loss,  is  harsh 
indeed,  when  applied  to  those 
oases  which  fall  properly  within 
its  provisions.  It  is  highly  penal 
and  must  be  strictly  coos  trued 
and  applied  only  to  such  cases  as 
come  clearly  within  its  provisions 
and  manifest  spirit  and  intent.” 


In  State  v.  Gritzner,  134  Missouri  l.o.  527,  in  comment- 
ing on  the  striot  construction  of  a penal  statute,  the  court 
said: 


”Moreover,  as  criminal  and  penal 
statutes  are  to  be  strictly  con- 
strued, construed  strlotl.  if  not 
strlctl3slml.  juris ; as  no  one  is 
to  be  made  subject  to  such  statutes 
by  Implication  (State  v.  Bryant,  90 
Mo.  l.o.  and  oases  cited;  Bishop 

Stat.  Crim. , secs.  190;  193,  194,  227); 
as  they  are  nonelastio,  as  only  suoh 
transactions  are  oovered  by  them  as  are 
within  both  their  spirit  and  letter 
(State  v.  Sohuohmann,  133  fco.  Ill)," 
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CONCLUSION 


Therefore,  Section  7850  not  requiring  that  the  land- 
owner  shall  construct  the  fence  designated  by  the  report 
of  the  commissioners  and  it  being  a penal  statute  and  no 
provision  is  made  therein  for  the  oounty  court  to  issue 
a warrant  to  the  sheriff  of  the  county  directing  him  to 
build  or  construct  a fence  found  to  be  necessary  in  the 
report  of  the  commissioners,  it  is  the  opinion  of  this 
office  that  the  county  court  has  no  right  to  issue  such 
warrant . 


Respectfully  submitted. 


APPROVED : 


S.  V.  MED  LING 

Assistant  Attorney  General 


TTTT^aylor 

(Acting)  Attorney  General 


3VM  1SR 


LOTTERIES:  Theatre  scheme  similar  to  "Bank  Night" 


Hon.  Barker  Davis 
Prosecuting  Attorney 
LeHLs  County 
Canton,  Missouri 


Dear  Sir: 


We  have  your  request  for  an  opinion  of  this  office 
dated  February  22,  which  reads  as  follows; 

"Enclosed  please  find  plan  of 
theatre  drawing,  called  to  my 
attention  in  this  county.  In 
view  of  your  'bank  night'  opinion 
and  the  fact  that  your  opinion  is 
being  upheld  in  this  county,  will 
you  please  furnish  me  opinion  on 
this  plan  of  operation." 

We  note  from  the  hand  bill  attached  to  your  letter 
that  persons  are  required  to  come  to. the  theatre  and  regist- 
er and  a drawing  is  then  held  and  the  person  whose  name  is 
drawn,  if  present,  will  be  given  a prize  of  Ten  Dollars 
for  "services".  If  the  person  is  not  present  when  his  name 
is  drawn,  then  the  prize  will  go  over  to  the  following  week 
wherein  a Twenty  Dollar  prize  is  awarded  for  the  same  "services." 

There  is  no  fundamental  distinction  between  this 
situation  and  "Bank  Night". 

This  scheme  involves  the  three  elements  of  a lottery; 

(1)  distribution  of  prize;  (2)  by  lot;  (3)  for  a consideration. 
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The  awarding  of  the  Ten  Dollars  or  multiples 
thereof  to  winners  Ip  a distribution  of  prizes  within  the 
lottery  law. 

The  selection  of  the  winners  by  lot,  or  a drawing, 
constitutes  the  element  of  chance. 

Requiring  participants  to  register  and  be  present 
at  the  drawing  Is  sufficient  consideration. 

It  appears  from  the  hand  bill  that  the  participants 
are  required  to  be  Inside  the  theatre  at  the  time  of  the 
drawing.  If  so,  this  constitutes  a direct  money  consideration. 
If  participants  are  not  required  to  purchase  an  admission 
ticket  but  are  merely  required  to  be  present  at  the  theatre 
then  there  Is  sufficient  consideration. 

Society  vs.  City  of  3eattle,  ^03 
Pac.  21; 

Central  States  Theatre  Corporation 
vs.  Patz,  11  Fed.  3upp.  566; 

Mauris  vr.  Porter,  157  Va.  451, 

161  3.  E.  242; 

Brooklyn  Daily  Eagle  vs.  Voorhies, 

181  Fed.  579; 

Featherstone  vs.  Independent  Service 
Station,  10  3.  W.  (2)  124  (Texas 
Civil  Appeals); 

3tate  vf  Washington  vs.  Danz, 

250  Pac.  37; 

George  Washington  Law  Review  (May 
1936)  pp.  475,  491; 

City  of  Wink  vs.  .Amusement  Company, 

(Texas)  78  3.  W.  (2)  1065; 

Glover  et  al.  vs.  Hallo ska,  238 
jach.  216;  213  N.  V/.  107; 
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Commonwealth  vs.  Wahl,  3 N.  E.  (2) 

328; 

General  Theatres  vs.  Metro-Goldwyn 
Meyer  Cornl  9 Fed.  Supp.  549. 

There  are  maiiy  other  authorities  which  I could  cite 
you  but  which  would  merely  burden  this  opinion. 

It  is  therefore  the  opinion  of  this  office  that  the 
scheme  as  outlined  in  your  letter  and  contained  in  the  hand 
bill  with  reference  to  distributing  a Job  each  week  which 
pays  the  person  Ten  Dollars  for  H services"  is  a lottery  oro- 
hlbited  by  the  laws  of  this  state. 


Respectfully  submitted. 


FRANKLIN  3.  REAGAN, 
Assistant  Attorney  General 


APPROVED: 


J7  E.  TAY03S 

(Acting)  Attorney  General 


FER:MM 


oCHOOLS:  Bond  given  by  Treasurer  of  a oonsolldated 

school  district  cannot  be  paid  by  school  district. 


June  14,  1937 


Honorable  bonald  B.  Dawson 
Prosecuting  Attorney 
Bates  County 
Butler,  I'.issouri 


xje&i  _>ir: 


Tills  is  to  acknowledge  your  letter  dated  I'.ay 
£9,  1937  as  follows: 

"I  would  Ilka  an  opinion  from  your 
office  relative  to  a little  problem 
which  has  arisen  here  in  this  county. 

"The  board  of  uirectors  of  fa  consoli- 
dated school  district  appointed  one  of 
their  members  treasurer  of  the  district. 

In  accordance  with  the  provisions  of 
the  law  applicable  to  his  office  he  was 
required  to  give  a bond  in  the  sum  of 
,000 .00 . The  cost  of  that  bond,  to 
be  taken  out  with  a Commercial  surety  Co,, 
was  £10.00.  The  board  has  previously 
agreed  to  pay  the  treasurer  *>30. 00  per 
year.  Subsequently  the  board  of 
directors  decided  to  pay  for  the  bond 
which  the  treasurer  made . The  question 
is  can  the  board  of  directors  legally 
pay  for  the  bond  of  the  treasurer  ap- 
pointed by  them  for  the  District,  or 
must  the  treasurer  furnish  his  own  bond? 

"I  have  looked  through  the  Statutes  re- 
lating to  consolidated  school  districts 
and  the  cases  pertaining  to  treasurers 
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thereof  but  have  been  unable  to 
find  any  Statute  which  would  direct- 
ly or  indirectly  prohibit  a board 
of  directors  for  paying  for  such  a 
bond.  I v/ould  like  an  opinion  from 
your  office  setting  out  whether  or 
not  e board  of  directors  of  a con- 
solidated district  can  act  in  suoh 
a manner." 

‘.;e  agree  with  you  that  there  is  not  a statute 
which  decides  your  question.  However,  we  invite  your  at- 
tention to  sections  93129,  Lav:s  of  L'i^souri,  1931,  page  333 
Section  9355,  R.  S.  t'o.  1929;  and  section  9360,  R.  S.  I o. 

19229  • 


section  9329,  supra,  relates  to  the  organization 
of  a Sohool  Board  in  a consolidated  district,  and  reads  in 
part  as  follows: 

"Within  foul’  days  after  the  annual 
meeting  the  board  shall  meet, 

* * * * and  the  board  shall,  on  or 
before  the  fifteenth  day  of  July 
of  each  year,  elect  a secretary  and 
a treasurer,  who  shall  enter  upon 
their  respective  duties  on  the 
fifteenth  day  of  July.  * m **  * No 
compensation  shall  be  granted  to 
either  the  secretary  or  the  treasurer 
until  his  report  and  settlement  shall 
have  b en  made  and  filed  or  published 
as  the  law  direota." 

Section  9360,  supra,  relates  to  the  compensation 
that  may  be  paid  to  a treasurer  of  a consolidated  school 
district  and  reads  in  part  as  follows: 

"No  member  of  any  public  school 
board  of  any  city,  town  or  village 
in  this  state  having  less  than 
twenty-five  thousand  inhabitants 
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shall  hold  any  office  or  employ- 
ment of  profit  from  said  board 

* * * * except  the  secretary  and 
treasurer  who  may  receive  reasonable 
compensation  for  their  services; 
provided  the  compensation  of  the 

* * * * treasurer  shall  not  exceed 
fifty  dollars  for  any  one  yeur.M 

Section  9335,  supra,  requires  the  treasurer  to  give 
a bond  before  entering  upon  the  duties  of  his  office.  Said 
Section  reads  in  part  as  follows: 

"The  treasurer  * * * * shall  enter 
into  a bond  with  the  State  of 
Missouri  with  two  or  more  sureties 
to  be  approved  by  the  board."  * * " 

i’rom  the  above  it  is  seen  that  the  school  Board  in 
a consolidated  school  district  Las  u right  to  employ  a treasurer 
and  give  him  compexisetion  at  a reasonable  amount  (not  to  ex- 
oeed  v 50.  per  year)  and  that  tne  treasurer  must  give  a bond 
before  entering  upon  the  dischcage  of  his  duties.  Nowhere  does 
it  provide  that  the  bond  shall  be  paid  by  the  school  Board  or 
out  of  school  funds.  However,  the  powers  of  a Board  of 
Directors  of  a school  district  are  limited  to  those  expressed 
in  the  statute.  Consolidated  school  district  No.  6 vs.  Dhawhan, 
273  B.  W.  182.  Boards  of  Directors  are  trustees  of  the  funds 
in  their  care  and  custody,  and  if  they  cause  an  illegal  payment 
from  school  funds  such  v«ould  be  personally  liable.  Consolidated 
School  District  vs.  ^hawhan,  supra. 

In  connection  with  the  payment  of  premiums  on  bonds, 
which  bonds  are  required  of  state  officers  and  employees,  \*» 
herewith  enclose  copy  of  opinion  rendered  by  this  Department 
on  November  5,  1935,  to  Honorable  Hoy  H.  Cherry,  .jtate 
Inspector  of  Oils  of  Missouri,  and  the  reasoning  employed  in 
that  opinion,  as  far  as  pertinent  to  your  question,  is  herewith 
adopted • 
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Iron  the  above  and  foregoing  It  is  our  opinion 
that  a Board  of  Directors  of  a consolidated  school  district 
could  not  pay  the  preniun  of  a surety  bond  givon  by  the 
treasurer  of  the  district. 


Yours  very  truly. 


Jame3  L.  HornBostel 
Assistant  attorney  General 


^PPT.CYHD: 

J.  a.  fc'ATM 

(Acting)  attorney  General 


JLH/R 


SCHOOLS:  lfchst  constitutes  a quorum  of  the  School 

Bo ard.  What  notice  of  meeting  necessary • 


September  4,  1957. 


Honorable  Donald  B.  Dawson 
Prosecuting  Attorney 
Dates  County 
Butler,  Missouri 


Dear  Sir: 

Vte  have  your  request  for  an  opinion  dated  August 
21st,  which  reads  as  follows: 


"A  legal  problem  has  been  put 
before  me  that  is  unique  in  that 
there  is,  apparently,  no  settled 
lair  pertaining  thereto.  I would 
like  to  submit  the  proposition 
to  your  office  for  an  opinion. 


"The  Amoret  High  School,  Consol- 
idated District  No.  C,  has  a 
board  of  directors  of  six  men. 
About  a month  ago  the  president 
of  the  board  decided  to  call  a 
social  meeting  of  the  board 
for  the  purpose  of  electing  a 
superintendent  and  a Janitor  of 
the  school  building,  ‘ihe  presi- 
dent called  or  notified  all  of  the 
members  but  one.  That  one  member 
was  in  Kansas  City  and  wasn't 
expected  beck  until  midnight  the 
day  of  the  meeting.  So  the  pres* 
ldent  did  not  call  him.  At  th# 
meeting  five  on  the  six  boar4 
members  were  present  and  the  board 
elected  the  superintendent  and 
Janitor.  The  sole  legal  question 
presented  is:  Can  the  president 
of  the  board  of  directors  of  a 
consolidated  school  district  leg- 
ally cal  1 a special  meeting  of  the 
board  without  notifying  all  of 
the  members? 
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"The  statute  states  a majority  of 
the  board  may  transact  business. 

The  statute  1 read  does  not  specify 
how  the  members  are  to  be  notified, 
but  merely  says  the  president  shall 
notify  each  member  of  the  special 
meeting,  the  place,  the  time,  and 
the  purpose  of  it.  In  this  case 
over  a majority  were  present  and 
transacted  business.  In  this  case 
the  president  called  the  wife  cf 
the  absent  member  and  when  told 
the  member  was  out  of  town  the 
president  did  not  tell  the  wife  to 
notify  the  member  of  the  pending 
meeting. 

"If  the  meeting  was  not  legally 
called  and  was  not  a sufficient 
compliance  with  the  statute,  then 
the  employment  of  the  superintendent 
end  janitor  is  void.  But  how  about 
the  bills  that  were  paid  that  meet- 
ing? 

"1  have  tried  to  clve  a complete 
picture  of  the  situation  in  order 
to  show  you  all  the  facts.  You 
can  readily  comprehend  the  diffi- 
culties the  board  may  have  gotten 
itself  into  if  the  meeting  was  not 
a legal  one. 

" Since  this  board  must  know  whether 
or  not  it  has  a superintendent  and 
janitor  so  that  the  coming  school 
year  may  be  planned  for,  I would 
sincerely  appreciate  your  taking 
care  of  this  matter  as  soon  as 
possible.  I talked  with  Mr. Sawyers 
today,  thinking  the  matter  might 
have  been  passed  on  prior  to  this, 
but  Mr.  Sawyers  was  fairly  c er tain 
the  question  had  not  been  presented 
before. " 
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Section  9209,  Lavs  .of  Missouri,  1933,  p.  387  pro- 
vide* 


"The  board  snail  have  power,  at  a 
regular  or  special  meeting  called 
after  the  annual  school  meeting, 
to  contract  with  and  employ  leg- 
ally qualified  teachers  for  and 
in  the  name  of  the  district)  all 
special  meetings  shall  be  called  by 
the  president  and  each  member  noti- 
fied of  the  time,  place  and  purpose 
of  the  meeting.  The  contract  shall 
be  made  by  order  of  the  board; 
shall  specify  the  number  of  months 
the  school  is  to  be  taught  and  the 
wages  per  month  to  be  paid;  shall 
be  signed  by  the  teacher  and  the 
president  of  the  board,  and  attested 
by  the  clerk  of  the  district  when 
the  teacher’s  certificate  is  filed 
with  said  clerk,  who  shall  return 
the  certificate  to  the  teacher  at 
the  expiration  of  the  term.  The 
certificate  must  be  in  force  for 
the  full  time  for  which  the  con- 
tract is  made.  The  board  shall  not 
employ  one  of  its  members  as  teacher, 
nor  shall  the  teacher  serve  as  clerk 
of  the  district.  All  transactions 
of  the  board  under  this  section 
must  be  recorded  by  and  filed  with 
the  district  clerk.  Provided,  that 
the  board  of  Education  of  any  first 
class  high  school  may  employ  a 
superintendent  either  before  or 
after  the  annual  school  election. M 

Section  9329,  Laws  of  Missouri  1951,  p.  333,  provide 

"Within  four  days  after  the  annual 
meeting,  the  board  shall  meet,  the 
newly  elected  members  be  qualified 
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and  the  board  organized  by  the 
election  of  a president  and  vice- 
president  , and  the  board  shall , 
on  or  before  the  fifteenth  day  of 
July  of  each  year,  elect  a secre- 
tary and  a treasurer,  who  shall 
enter  upon  their  respective  duties 
on  the  fifteenth  day  of  Julyj  said 
secretary  and  treasurer  may  be  or 
may  not  be  members  of  the  board. 

No  compensation  shall  be  granted 
to  either  the  secretary  or  the 
treasurer  until  his  report  and 
settlement  shall  have  been  made 
and  filed  or  published  as  the  law 
directs.  A majority  of  the  board 
shall  constitute  a quorum  for  the 
transaction  of  business,  but  no 
contract  shall  be  let,  teacher 
employed,  bill  approved  or  warrant 
ordered  unless  a majority  of  the 
who]*  board  shall  vote  therefor. 

When  there  is  an  equal  division 
of  the  whole  board  upon  any 
question,  the  county  superintend- 
ent of  schools,  if  requested  by  at 
least  three  members  of  the  board, 
shall  cast  the  deciding  vote  upon 
such  question,  and  for  the  deter- 
mination of  such  question  shall  be 
considered  as  a member  of  such 
board.  The  president  and  secretary, 
except  as  herein  specified,  shall 
perform  the  Bane  duties  and  be  sub- 
ject to  the  same  liabilities  as  the 
presidents  and  clerks  of  the  school 
boards  of  other  districts. " 

In  the  case  of  bauer,  v.  School  i-lstrict,  78  Mo.  Ap. 

442,  that  court  said  at  1.  c.  4454 

"In  our  opinion  a failure  on  the 
part  of  the  directors  to  fill  the 
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the  vacancy  as  they  are  required  to 
do  by  this  statute,  does  not  inval- 
idate any  official  action  taken  by 
the  board.  The  command  of  the 
statute  is  addressed  to  the  remain- 
ing members  of  the  board  and  no 
intention  seems  to  be  disclosed 
to  make  void  any  act  done  while  the 
vacancy  exists.  If  such  had  been 
the  intention  of  the  lawmakers  on 
a matter  so  important,  they  would 
undoubtedly  have  expressed  the 
intention  in  direct  terms.  The 
directors  should  obey  the  statute 
before  performing  any  other  offi- 
cial act.  It  may  be  that  they 
could,  by  proper  proceedings, 
taken  in  time,  be  compelled  to  do 
so.  But  if  the  board  en^ates  in 
its  duties  while  the  vacancy  exists, 
the  business  transacted,  if  other- 
wise regularly  done,  will  not  be 
voided." 

The  above  case  differs  from  your  facts,  in  that 
there  was  a three  man  school  board,  in  which  one  member 
had  resigned  and  the  remaining  two  members  transacted 
the  business  of  the  board* 


In  the  case  of  State  ex  inf.  v.  Bird,  296  Mo.  344, 
1.  c.  362,  the  Court  saidt 

"This  court  has  held,  however,  in 
construing  the  intent  and  purpose 
of  school  laws  that  they  were  de- 
signed as  a workable  method  to  be 
employed  by  plain,  honest  and 
worthy  citizens,  not  especially 
learned  in  the  lawj  and  that  no 
strict  rnd  technical  construction 
should  be  given  to  them." 
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The  law  of  IHlinols  should  be  the  law  of  Missouri. 
In  School  Dire tors  v.  Sprague,  78  111.  App.  390,  1.  c. 
391,  that  Court  said: 


"John  Buss,  D.  M.  Roberta  and  Vi. 

H.  Ucuaskill,  were  the  directora 
for  the  district  In  1896.  Buss 
was  president  and  Roberts  was 
clerk.  Appellee  had  taught  the 
district*  Buss  and  Roberts  were 
In  favor  of  re-employing  her  for 
a term  of  seven  months,  to  begin 
in  October  of  that  year.  McOasklll 
was  opposed  to  her,  and  in  conver- 
sation with  the  others  had  stated 
his  ground  of  objection.  Nothing 
definite  was  determined  upon  until 
the  7th  of  October,  a few  days 
before  the  time  for  the  school  to 
begin.  Early  in  the  morning  of 
that  day  Buss  sent  his  boy  to 
McCaskill*s  house  to  notify  him 
that  there  would  be  a meeting  of 
the  directors,  at  one  o’clock  of 
that  day,  at  the  house  of  Roberts, 
for  the  purpose  of  employing  a 
teacher.  When  the  boy  reached 
McCaaklll’s  he  had  gone  from  home 
amd  did  not  receive  the  notice 
until  his  return  on  that  evening, 
after  the  hour  for  the  meeting 
had  passed.  Af.ter  waiting  some 
time  for  :..cCaskill  the  other 
directors  held  a meeting  at  which 
it  was  decided  to  employ  appellee. 
She  was  not  regularly  employed 
then,  however,  but  the  meeting  was 
edjourned  over  until  the  following 
Monday,  to  enable  her  to  secure  a 
certificate  extending  over  the  full 
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term,  at  which  time  she  was  em- 
ployed. bhe  entered  upon  her  term 
of  seven  months  that  day  and  taught 
to  its  conelusicn.  At  the  annual 
election  in  1897,  Finis  P.  Clark 
was  elected  in  the  place  of  ^ss, 
whereupon  he  and  McCaskill  met  and 
decided  to  dismiss  appellee,  and 
to  discontinue  the  school.  Clark 
so  notified  appellee,  but  she 
replied  that  she  would  complete  the 
term,  and  did  so  with  the  knowledge 
of  McCaskill  and  Clark.  This  suit 
was  for  the  last  month’s  wages. 

"Appellants  contend  the  contract 
of  employment  was  void  because  it 
was  not  made  at  a meeting  of  the 
board  as  the  law  requires. 

"The  meeting  on  the  7th  of  October 
was  legally  called,  and  the  only 
question  for  determination  is 
whether,  under  the  circumstonces, 
the  two  directors  present  could 
make  the  employment  in  the  ab- 
sence of  McCaskill.  Had  McCaskill 
received  the  notice,  and  declined 
to  attend,  it  is  clear  the  other 
two,  constituting  a quorum,  could 
have  made  the  contract,  trustees 
of  Schools  v.  Alien,  21  111.  124; 
Scofield  v.  Watkins,  22  111.  72; 
Adkins  v.  Mitchell,  67  111.  511. 

"tte  are  clearly  of  the  opinion  that 
where  an  honest  and  reasonable 
effort  has  been  made  to  notify  the 
absent  director,  though  unavailing, 
the  other  two  directors  may  legally 
act. 
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”In  this  cese  we  think  such  ef- 
fort was  made* 

"The  president,  on  account  of 
sickness  and  death  In  McGasklll's 
fsuiily,  and  on  account  of  hie 
absence  from  homa,  had  delayed 
calling  a meeting  until  a few 
days  within  time  for  school  to 
open.  Daily  action  was  necessary, 
and  we  can  not  regard  the  calling 
and  holding  of  the  meeting  as 
hasty.  McGasklll's  position  in 
the  employment  of  appellee  was 
understood  and  his  presence  would 
have  made  no  difference." 


CLiiC  USICN. 


Vie  are  of  the  opinion  that  where  the  law  provides 
for  a six  director  school  board  in  Missouri,  when  any 
four  of  them,  at  a regular  called  meeting  agree  to  let 
a contract,  employ  a teecher,  approve  n bill  or  order 
a warrant,  their  action  shall  be  legal  and  valid. 

In  a 8 lx  director  board,  a quorum  to  do  business 
is  reasonably  interpreted  cs  a two- third  majority  of 
the  whole  membership,  or  four,  present  at  the  meeting 
and  voting.  Such  a meeting  is  a legally  constituted 
meeting,  where  the  facts  show  no  fraud  or  collusion, 
and  that  reasonable  effort  was  made  to  notify  all 
members,  but  that  two  of  the  members  were  out  of  the 
district  and  could  not  reasonably  be  personally  noti- 
fied or  present.  In  your  case  there  were  five  members 
present  and  one  member  absent,  and  we  believe  a reason- 
able effort  was  made  to  notify  him  cf  the  meeting* 
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ihe  legislature  Intended  a workable  method  of 
conducting  the  business  of  School  Idstricts,  and  when 
the  Legislature  required  things  to  be  done  to  get  a 
meeting  calif,  d,  such  as  requiring  that  ell  members  be 
notified,  and  nowhere  prescribes  the  results  that  shall 
follow  if  they  were  not  done,  the  statute:  to  that  ex- 
tent is  merely  directory. 

Should  the  statutes  be  interpreted  to  require 
notice  to  be  mandatory  instead  of  directory,  then  any 
one  member  could  disrupt  the  whole  meeting  by  hiding 
from  service  of  the  notice  of  the  meetjng,  while  at 
the  same  time  his  power  after  notice  served  and  pre- 
sence at  the  the  meeting  would  not  change  the  two- 
thirds  majority  vote  one  iota,  affecting  any  propo- 
sition passed  in  his  absence. 


Respectfully  submitted 


URL  SAWYLRS 

Assistant  Attorney  Genera. 


ArirhbVKD* 


J.  t.  'j  AYLOE 

(Acting)  Attorney  General. 
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COUNTY  COURTS; 


] An  order  of  the  county  court  exonerating 

county  officials  under  an  audit, from  charges 
of  fraud  and  embezzlement  and  stating  the 
officers  are  not  liable  for  any  shortage  in 
not  an  estoppal  or  res  adjudicate  which  pre- 
vents actions  if  it  is  found  such  officers 
actually  are  indebted  to  the  county  court. 

2.  Sec. 11816  must  be  followed  in  the  event  the 
counfry  officers  owe  moneus  to  the  county. 

Sec .12165, Laws  Mo. 1933 ,p .356  contains  amount 
allowed  county  clerk  or  other  person  designated 
to  preparj>8{£jfl>0ijX  sjgjement. 


Honorable  Jack  H.  Denny 
Prosecuting  Attorney 
Howard  County 
i-ayette  ,MiBsouri 


Dear  Sir; 


This  Department  is  in  receipt  of  your  recent 
letter  wherein  you  present  three  questions  for  an 
opinion. 


I 

The  substance  of  your  first  question  is, as 

follows  1 


"The  re nor t of  the  State  Auditors 
on  the  records  of  Howard  County, 
Missouri,  from  January  1,1934,  to 
December  31,  1935,  shows  several 
of  the  county  officers  to  owe  sums 
of  money  to  the  County.  The  larg- 
est amount  owing  the  County  is  in 
the  sum  of  <4,108.86,  due  from  J.H. 
(iallemore.  County  Clerk.  The 
records  show  that  the  County  Clerk 
filed  quarterly  abstracts  of  fees 
collected;  they  were  filed  and  ap- 
proved by  the  Court;  but  instead  of 
retaining  the  amount  prescribed  by 
law  as  aalary  for  himself  and 
deputy  and  turning  the  balance 
over  to  the  County  Treasurer , the 
full  amount  of  fees  collected 
was  allowed  the  officer  and  his 
deputy  as  salary  in  disregard  of 
the  Statute  fixing  the  salary  of 
the  County  Clerk  and  his  deputy. 

(see  Laws  of  1933,  Page  369.) 
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"At  the  November  Term  of  the  County 
Court,  1936,  the  following  order 
was  parsed  by  the  Court: 


’IN  Tau  a ATT^K  0-  TKJ  COUNTY  AUDIT. 
Now  on  this  15th  day  of  December  the 
court  takes  up  the  report  as  recently 
submitted  by  the  State  Auditor’s 
If flee ; and  after  carefully  examining 
the  same  and  after  having  talked  to 
each  of  the  officers  concerning  the 
alleged  deficits  in  their  accounts, 
the  court  is  fully  satisfied  that 
there  is  no  evidence  of  any  fraud  or 
embezzlement  on  the  part  of  any 
county  officer. 

BE  IT  THJRUFORS  ordered  that  said 
report  be  accepted,  made  a part  of 
the  public  records  of  this  court 
and  that  each  county  officer  be  dis- 
charged from  any  financial  liability 
to  the  County  existant  prior  to 
January  1,  1933. 

Approved  this  15th  day  of  December, 
1936. 

C.  B.  olswell  -es . »V.  W.  Walker  Yes . 

and  Chas.  .aton  No.  ’ 

"Since  this  order  was  made,  the  per- 
sonnel of  the  Court  has  changed,  and 
a new  Board  is  now  constituted. 

"The  question  for  decision  is  whether 
this  order  has  an  effect  of  releasing 
the  County  officer  from  his  liability 
to  the  County  for  the  amount  of  the 
deficit." 


The  main  point  involved  In  this  question  Is 
whether  or  not  the  record  of  the  count  exonerating 
the  various  county  officers  of  fraud  or  embezzlement, 
and  that  each  county  officer  be  discharged  of  liability 
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to  the  county  prior  to  January  1,  1936,  Is  an  order  or 
Judgment  of  such  a nature  that  you  are  precluded  from 
any  action  against  such  officer. 

It  Is  stated  in  the  decision  of  Bsyless  v.  Gibbs 
251  ^o.  492,  that 

’’County  courte  are  not  the  general 
agents  of  the  counties  of  the  state 
but  are  courts  with  only  limited 
jurisdiction,  and  th9ir  acts  outside 
of  their  statutory  authority  are 
null  and  void.” 


The  first  portion  of  section  12162, Revised 
Statutes  Missouri  1929,  refers  to  the  ordinary  accounts 
which  are  filed  with  the  county  court.  The  last  pro- 
viso is  as  follows i 

"Provided,  that  If  the  county  court 
finds  It  necessary  to  do  so.  It  may 
employ  an  accountant  to  audit  and 
check  up  the  accounts  of  the  various 
county  officer*. ” 


Assuming  that  the  county  court  considered  the 
audits  and  It  was  the  finding  of  the  court  such  audits 
did  not  reflect  ary  shortage  or  embezzlement  or  fraud 
on  the  part  of  such  officers,  ie  the  county  estopped 
by  the  action  of  its  court  If  such  finding  be  determined 
as  untrue  and  a mistake,  and  Is  the  matter  res  ad judicata. 
<»e  think  not.  The  powers  of  the  county  court  are  strictly 
sunned  up  In  the  case  of  btate  v.  DIemer  25o  Mo.  1.  c. 

351,  as  follows* 

"in  the  allowance  of  claims  against 
a county  or  In  settling  with  county 
officers,  county  courts  do  not  act 
so  etrictly  as  a court,  or  In  the 
performance  of  a judicial  function, 
that  their  allowance  or  disallowance 
of  a claim  Is  res  ad judicata.  Some- 
thing of  substance  might  be  said  in 
favor  of  the  contrary  theory,  but 
at  an  early  day  this  court  considered 
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our  statutes  and  announced  the 
doctrine  ,-on  the  reason  of  the 
thing  and  because  of  a good 
public  policy,  that  county  courts 
J.n  the  allowance  of  claims,  as 
in  settling  with  officers , acted 
as  a mere  public  board  of  audit, 
as  ministerial,  administrative 
or  fiscal  agents  for  the  county 
and  not  strictly  as  a court, 
hence  we  have  uniformly  refused 
to  apply  the  doctrine  of  res 
adjudicate  to  their  orders  allow- 
ing or  disallowing  claims  against 
the  county,  or  to  their  settlements 
with  comity  officers.  That  doctrine 
has  always  been  adhered  to  and 
must  be  accepted  as  setMed.  (County 
of  -Jarion  v.  Phillips,  45  do.  75 
(In  connection  with  which  case  the 
reasoning  of  In  re  Saline  County 
Subscription,  45  *.o«52,  is  perti- 
nent); Phelps  County  v.  bishop, 

46  .40.  68;  Seppy  v.  JefX'erson 
County,  47  ^o,  66;  Owens  v.  Andrew 
County  Court,  49  ^o.  1.  c.  376 
et  seq;  State  to  use  v.  Roberts 
62  iio.  388;  State  to  use  v. 

Roberts  60  Ko,  1.  c.  404;  Cole 
County  v.  Dallmeyer,  101  Mo.  l.c. 

63;  State  ex  rel.  v.  Gideon,  158 
uo.  1.  c.  338  et  seq., and  cases 
cited;  Givens  v*  Daviess  County, 

107  i.o.  1.  c.  607  et  seq.;  Scott 
County  v.  Leftwlch,  145  alo.  1.  c.  32.)” 


Ae  to  whether  or  not  the  order  of  the  court 
constituted  a judgment  if  the  accounts  of  the  officers 
are  untrue,  false  or  fraudulent,  and  the  right  to  dis- 
regard the  jud^jment , is  discussed  In  the  case  of  State 
ex  rel.  Christian  County  v.  Gideon  158  ^o.  1.  c.  338, 
as  follows: 


"Nor  can  the  demurrer  be  sustained 
on  the  ground  stated  in  the  first 
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paragraph  of  the  fourth  ob- 
jection, 1.  e.,  that  'the 
various  settlements  of  said 
ill. V ♦Gideon  with  the  county 
court  are  In  the  nature  of 
judgments  ,and  are  -.binding 
upon  the  county, and  can  not 
be  set  aside,  modified  or 
altered  by  the  said  county 
court  nor  by  this  court.' 

M In  5<*ott  County  v.uef twich, 

145  do.  loc ,clt.32,lt  was 
ruled  as  to  these  quarterly 
settlements  of  the  clerk 
under  this  statute, that  'the 
county  court  In  passing  upon 
these  statements  only  acts  in 
Its  administrative  capacity, 
as  It  does  In  making  settle- 
ments with  other  county  of- 
ficials,and  no  more  sanctity 
Is  ^lven  to  its  decision  in 
examining  such  statements  than 
Is  accorded  to  its  settlements 
with  coi  nty  officers,  and  it 
lias  been  held  through  an  ton- 
broken  line  ol  decisions  by 
this  court  that  the  county 
courts  In  making  those  settle- 
ments do  not  act  judicially. 
U-arion  Co.v.bblllips ,45  *io. 

75j  5tate  to  use  v. Roberts, 60 
i^o.402;  rtat.e  to  use  v.Hoberts, 
62  .4o. 36b;  Cole  v.  Dallmeyer, 
101  .i.o.57)  bears  v.  Stone  Co., 
105  .0.236.)  In  the  last  case 
cited, 105  mo.  loc.cit .242, it  is 
said  that  'it  has  been  held  by 
this  court  through  an  unbroken 
line  of  decisions  since  the 
case  of  Clarion  Co. v. Phillips , 

45  iio.75,  that  the  action  of 
the  county  court  In  making 
settlements  with  county  of- 
ficials 1 8 not  Judicial, but 
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that, In  such  cases  the  judges  act 
merely  as  the  fiscal  or  administra- 
tive agents  of  the  counties •'  The 
principal  laid  down  in  the  Marion 
County  case,  "hich  has  since  been 
uniformly  followed,  is  thus  stated 
in  the  language  of  dllss ,J . , after 
an  exhaustive  review  of  the  au- 
thorities : *7/e  hold, then, that  the 
defendant  ‘n  the  case  at  bar, in 
making  his  settlement  with  the 
county  court  of  iHarion  county, 
settled  and  adjusted  his  claims 
and  liabilities  with  the  public 
agents  of  the  county;  that  the 
entry  upon  the  records  of  the 
court  was  not  a judgment  at  law, 
but  the  record  of  the  results 
of  that  settlement  - a statement 
of  his  account, as  adjusted  between 
him  and  the  county  - and  that  any 
mistake  in  that  settlement  clear- 
ly proved  is  open  to  correction, 
and  in  the  same  manner  as  though, 
it  were  made  with  an  individual*' 
(45  o.  eO). 

"and  in  itate  to  use  of  Carroll 
Co*,  v.  Roberts  at  al,, which  was 
an  action  against  the  collector 
and  tiie  sureties  on  his  official 
bond,  the  doctrine  was  thus  ap- 
plied by  this  court,  speaking 
through  Napton,  J.’:  'Settlements 
made  with  the  coqjgty  court  in 
regard  to  administrators  , guardians  , 
etc., may  properly  be  considered 
as  Judicial  sets,  since  they  are 
Judgments  of  a court  on  proceed- 
ings inter  partes  In  which  thefe 
is  notice  required,  and  in  which 
the  county  and  the  court  are  not 
interested.  In  settlements  with 
collectors,  It  is  a mere  account- 
ing between  principal  and  agent 
or  between  a supervising  agent 
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and  the  subordinate.  I refer  to 
the  opinion  of  Judge  dliss,in  45 
i£o.  77,  where  the  learned  Judge 
ha?  fully  discussed  this  point 
and  established  this  discrimina- 
tion, w'th  the  sanction  of  all 
the  court.  It  Is  now  Insisted, 
however,  that  no  suit  could  be 
Instituted  against  the  sureties 
of  the  collector,  until  there 
had  been  a suit  In  equity  to  set 
aside  the  settlement.  Undoubtedly, 

If  this  settlement  could  be  re- 
garded as  a judgment , In  a suit  or 
proceeding  where  the  sureties  were 
not  parties.  It  might  be  a pro- 
tection to  them  until  set  aside, 
fcuch  has  been  decided  to  be  tne 
law  in  re^rd  to  settlements  of 
administrators , guardians,  etc. 
jut  in  this  case  it  Is  not  per- 
ceived how  this  settlement 
operates  with  more  efficacy  than 
an  ordinary  receipt.  If  a sheriff 
should  receive,  on  an  execution, 
double  the  amount  he  receipts  for, 
would  the  olaintiff  In  the  execu- 
tion have  to  go  into  a chancery 
proceeding  to  set  aside  the  receipt? 
The  sureties  on  his  bond  are 
responsible  for  breaches  of  !t,and 
although  the  receipt  In  the  case 
suppoeed  and  the  settlement  in 
the  case  now  under  consideration, 
are  certalnlu  prlma  facie  evidence 
in  favor  of  both  the  sheriff  and 
his  sureties,  neither  can  be 
pleaded  as  a oar  to  the  action, 
fhey  may  both  be  explained  or  ret 
aside  as  made  through  fraud  or 
mistake.  »hy  require  two  suits  to 
settle  what  can  as  well  be  deter- 
mined In  one?* 

"That  It  was  the  duty  of  Gideon 
as  clerk  to  make  correct  return 
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quarterly  of  all  fees  received 
by  him,  and  of  the  salaries  by 
him  actually  paid  to  his  deputies 
or  assistants,  and  that  in  fall- 
ini?  to  do  so,  by  returning  only 
a part  of  said  fees,  and  falsely 
returning  the  amount  paid  for 
salaries  to  his  deputies, as 
charged  in  the  first  two  counts 
of  the  petition,  he  committed 
breaches  of  his  bond,  for  which 
the  plaintiff  has  a cause  of 
action,  is  beyond  question. 

And  applying  the  doctrine  of 
the  cases  cited,  it  is  quite 
clear  that  the  plaintiff  is  not 
precluded  from  asserting  that 
cause  of  action  by  the  approval 
by  the  county  court  of  such 
false  statements  in  ignorance 
of  t. elr  falsityi" 


In  the  recent  case  of  Sheboygan  County  v,  ?rank  W. 
Zimmerman,  contained  in  103  A,  L,  H.  1045,  the  same  be- 
ing a case  decided  by  the  Wisconsin  Supreme  Court,  we 
consider  to  be  in  point,  Ihe  court,  in  discussing  the  ques- 
tion, at  1*  c.  104o,  said: 

Mrhe  defendants  attempt  to  sup- 
port the  Judgment  on  the  ground 
that  a committee  of  the  county 
board  audited  ^imiermann  ’ s books 
and  found  them  to  be  correct  and 
in  balance.  The  members  of  the 
committee  examined  only  the 
entries  contained  in  the  books 
and  obviously  considered  only 
the  receipts,  and  disbursements, 
listed  therein.  The  balance 
shown  by  the  books  corresponded 
with  the  cash  in  bank  and  the 
cash  on  hand,and  to  that  extent 
the  books  were  correct  and  in 
perfect  balance.  The  members 
of  the  auditing  conmittee  made 
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no  Investigation  as  to  moneys 
collected  or  received  by 
Zlmmermann  which  he  did  not  en- 
ter in  his  books.  Clearly, that 
audit  In  no  way  binds  the 
county.  As  was  said  In  Town  of 
Cady  v.  -alley,  95  wis.  570,70 
K.W.  286,  286:  'The  law  applicable 
to  settlements  between  private 
parties  does  not  apply  to  settle- 
ments between  a public  corpora- 
tion and  Its  officers,  resoect- 
lng  the  handling  by  the  latter 
of  public  money.  Kotwlths tending 
such  settlements,  if  such  officers, 
by  a mistake  or  otherwise,  wrong- 
fully retain  public  money  In 
their  hands,  they  may  be  pro- 
ceeded against  therefor  at  any 
time  thereafter,  upon  discovery 
of  the  facts,  within  the  period 
of  the  statute  of  limitations. 
ThrooD , Pub. Off .secs ,280—283; 

Otsego  Lake  Tp.v.Klrsten,72 
ulIcIi.  1,  40  H.  W.  26  (16  Am. 

St. Hep. 524);  Palo  Alto  Co.  v. 

.cu  r 1 lngane  ,71  Iowa  ,201 , 32  N . . . 
259;  Soardman  Tp.  v.  Flagg ,70 
.iiich.  372,  38  N.  W.  284;  Sexton 
v.  Klchland  County  Sup’rs,  27 
Wis.  349.*  * 


The  same  Volume  of  A.  L,  R.  reviews  all  the 
authorities  In  icissouri  at  page  1055  at  aeq.  .Including 
the  case  of  i.Iarion  County  v.  Phillips  45  -o,  75,  In 
which  It  was  determined  that: 

the  court,  observing  that  the 
complaint  was  based  not  upon 
fraud  but  mistake,  rested  Its 
allowance  of  recovery  upon  the 
nature  of  the  settlement  as 
one  partaking  of  an  adjustment 
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between  principal  and  agent 
rather  than  a judicial  pro- 
ceeding. " 


In  the  case  of  Dtate  v.  Roberts  62  Mo.  388,  it 
was  held: 


"A  settlement  with  a county 
fiscal  court,  which  consisted 
of  a mere  synopsis  of  state- 
ments of  accounts  found  in 
the  books  of  the  county  clerk, 
and  did  not  show  whether  the 
balance  claimed  was  on  account 
of  cash,  notes, or  railroad 
bonds  given  by  a sheriff  who 
had  been  authorized  to  sell 
county  swamp  lands  and  take 
payment  in  one  or  all  of  such 
forms, was  held  not  conclusive 
in  an  action  against  the 
sureties,  especially  since  the 
court  members  were  to  be  con- 
sidered fiscal  agents  of  the 
county,  and  not  judicial  of- 
ficers tendering  judgments 
In  the  premises." 


We  are  Impressed  with  the  decision  of  the  court 
in  the  early  case  of  uetes  Covin ty  v. Smith  65  Mo.  469, 
wherein  it  was  held  that, 

"Where  a county  tax  collector, 
through  fraud  or  mistake, fail- 
ed to  pay  over  moneys  collected, 
and  such  items  were  omitted 
entirely  in  a settlement  with 
the  county  board,  such  settle- 
ment had  no  more  efficacy  than 
an  ordinary  receipt,  and  did 
not  prevent  an  action  on  the 
official  bond." 
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In  the  decision  of  Callaway  County  v.  Henderson 
139  io.  510,  It  wac  held  as  follows* 

"’.‘here  a county  clerk  In  making 
up  his  periodic  accounts,  re- 
quired by  statute,  made  only  a 
partial  account,  and  omitted 
Items  which  should  have  been 
charged  as  fees  and  for  other 
services  rendered,  examination 
and  allowance  t ereof  by  the 
county  court  were  held  to  be  no 
bar  to  an  action  by  the  county 
to  recover  that  which  was  re- 
ceived but  not  included." 


In  the  recent  case  of  United  States  Fidelity 
Company  v.  Huckstep  72  S.  V,.  (2d)  838,  It  was  held 
that , 

"Failure  to  consider  certain 
Items  In  an  official  settle- 
ment between  the  county  clerk 
and  the  county  was  held  to 
leave  the  way  clear  for  con- 
sideration of  such  Items  In 
an  action  for  an  accounting 
brouc^it  by  the  surety  against 
the  clerk’s  estate." 


CONCLUSION 


be  are  of  the  opinion  that  Irrespective  of  the 
finding  of  the  court  to  the  effect  that  there  was  no 
fraud  or  embezzlement  on  the  part  of  county  officers 
In  Howard  County,  and  that  said  officers  were  dis- 
charged from  further  financial  liability  to  the  county j 
that  said  order  Is  not  a Judgment  which  is  res  adjudi- 
cate or  estops  the  county  from  taking  action  against 
the  officers  and  determining  any  balance  due  and  owing 
to  the  county  and  collecting  the  same  from  the  officers. 
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II 


Assuming  that  the  county  court  tea 
authority  to  collect  'he  a.ounts 
owing,  e^n  hey,  without  suit,  with- 
hold ihe  future  salaries  of  the 
officers? 


a stated  In  the  ra-Tnoranduw  that  you  hove  ' ncluded 
with  your  requeat,  the  Leg  Lola ture  has  aet  f orth  the  pro- 
cedure to  be  followed  In  the  event  cle -ka  fell  to  report 
an  ay  the  fees  as  required  by  law  In  octlon  11816, 
ft*  • Me*  lu29.  Section  11514,  ceased  by  the  legislature 
In  1953,  age  372,  also  deals  with  the  collection  of  fees 
by  the  clerks  aid  reports  on  the  rayment  f°6a» 

It  la  the  rime  utyof  the  county  court  to  guard 
zealously  the  ’.nances  o the  county*  If  money  and  fees 
are  fue  the  county  from  any  officer,  *t  Is  the  dxity  of 
the  county  court  to  make  every  ef  ort  to  ave  name  collect- 
ed* '"here fore.  If  Is  the  o^ Irion  of  the  court  any  officer 
of  the  county  Is  Indebted  to  the  county,  md  If  the  county 
be  Indebted  to  nny  of  leer,  ow  or  In  the  future,  we  think 
that  the  county  can  legally  withhold  the  amount  it  may  owe 
such  officer  an  the  or  me  msy  be  treated  as  a counter  claim 
or  setoff*  he  e are  no  decisions  directly  in  ->oint  In  the 
State  of  1 aourl,  but  t epee- r a to  be  a well  established 
rule  of  law  aa  wns  an  Id  in  the  case  of  Price  v.  L nerster 
County,  24  Pa.  County  Court,  1.  c*  £35: 


"conceding,  the  -of ore,  that  the  plaintiff 
Id  receive  from  the  county  the  above 
Illegal  payments,  esn  they  be  recovered 
back  Into  the  county  treasury,  or  used 
by  way  of  aet-off?  The  answer  to  this 
nor.  os  It  Ion  is  fully  oontsined  in  County 
of  Allegheny  v.  ftrler,  179  Po.  639* 

Cult  wns  brought  by  the  county  of  Alle- 
gheny to  recover  from  the  controller  of 
that  county  vl, 290*32,  alleged  to  have 
been  aid  to  him  by  m stake  In  excess 
of  his  salary  ea  fixed  by  law*  «mong 
other  defenses.  It  was  tha  the 

payments  mace  to  the  defendant  and  sued 
for  were  voluntary  o;ments*  The  court 
below  entered  judgment  in  f vor  o the 
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county,  and  this  eclslon  was  affirmed 
by  tho  'uprerne  Court.  Tho  late  Ch  of 
Justice  terrett,  in  delivering  t e 
opinion  of  the  court,  said:  ’The  act 
of  1864  be  ng  in  force,  the  amount  re- 
ceived by  '.he  controller  in  excess  o ' the 
salary  there  fixed  was,  therefore,  il- 
legal. >~.o,  on  the  grounds  of  pub lio 
rollcy,  the  court  was  right  In  hoi  ing 
that  the  maxim  volonti  non  fit  Injuria 
has  no  application  to  the  illegal  pay- 
ment of  -ublio  ’unds  to  a public  off  oer, 
mere  esoeoially,  whore,  as  here,  it  s 
the  peculiar  function  of  that  of  leer 
to  guard  the  t ublio  treasury.  Public 
revenues  are  but  trust  funds,  and  officers 
b\it  trustees  lor  s a.  miniatre  ion  ior 
tho  people.  It  Is  no  answer,  to  a suit 
brought  by  a trustee  to  recover  private 
tr  at  funds,  that  he  ad  been  a .arty 
to  the  devastavit.  There  could  be  no 
retenti  n by  color  of  right*  Abbot 
v.  Reeves,  49  Fa.  494.  With  much  the 
stronger  rrason  is  >ls  doctrine  appli- 
cable whore  the  interests  of  the  whole 
people  are  Involved,  am:  the  authorities 
are,  accordingly,  numerous  to  this  effect: 
Hew  Orleans  v.  F innerty,  27  La*  nn. 

681;  Com.  V*  1 laid,  84  Vs*  26;  hey  Land 
and  Cattle  Co*  v.  State,  68  exes,  526; 

Am*  Steamship  Co*  v*  Young,  89  Pa.  191; 
Taylor  v.  Board  of  Health,  31  Pa*  73; 

Smith  v.  Com*,  41  Pa.  335.  It  is  ob- 
viously iar  aterinl  whether  the  illegal 
payment  be  through  design  or  mistake, 
for,  'n  either  event,  the  result  must 
be  not  only  misuse  of  trust  funds,  but. 
What  Is  of  far  more  importance,  demoral- 
ization In  the  service*  The  only  practi- 
cal difference  lies  in  this,  that  one 
makes  a criminal  and  the  other  a trustee. 
To  it  is  Immaterial  by  what  officer  the 
funds  are  had  and  received.  Fidelity 
to  the  gov*  rnment  which  be  represents 
and  Is  s vorn  to  eup  or t makes  restitution 
a duty*  He  can  plead  neither  laches  nor 
estop  el  in  'alo  o a suit  for  malversa- 
tion. Public  of  Ice  is  a public  trust 
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th#  sanctity  of  nu  13c  '^ow  rty  la 
essential  to  Ita  ue  ad  minis  ration* 
sr/  neces  arlly  ’ -pllos  a ronedv  "or  any 
d ’version  from  legitimate  ’ee.*" 


Ill 


..oea  the  law  fix  the  amount  wh’ch  a 
person  may  charge  for  preparing  the 
financial  statement  for  the  County 
pc  provided  for  In  action  12135*  Laws 

of  1955? 


You  a«e  no  oubt  c nfuaed  by  the  fact  that  in  1955 
the  Legislature  repealed  and  re-enacted  action  12165*  the 
same  being  enacted  by  the  Legislature  in  1033.  The  Legis- 
lature mare  no  change  in  ection  12166*  page  3L6*  Laws  of 
'Missouri  1033,  n which  It  is  stated  ns  follows: 


or  the  reps  at  ion  of  the  copy  for 
the  state- ont  the  co  *t  may  allow  net 
to  exceed  the  nr  ce  'W  r hundred  words 
and  figures  ermltt*'  to  the  clerk  of 
thr  court  or  the  writing  of  the  record 
and  no  pay  shall  be  allowed  for  aatlng 
printed  copy  In  the  record. " 

believe  the  above  nr  ope  ly  answers  y ur  inquiry 
under  qxmstlon  III. 


osoectfully  subm  tied. 


OL  I VLB  V.  NOLEN 

Assistant  ttomoy  -onernl 


APPHOVLD: 


T. — r^TTn 

(et'ng)  ttorney  eneral 


: 


CORONERS: 


Inquest  not  to  be  held  on  Sunday.  Pee  for 
multiple  death  In  one  casualty  Is  $5.00. 


| 

October  21,  1937. 


Dr.  P.  V.  DeVinny 
Coroner  Schuyler  County 
Downing,  Ki  ssouri 

Dear  Sir: 


I acknowledge  your  reouest  for  an  opinion  dated 
October  19,  1937,  wnich  reads  as  follows: 

"I  am  v.riting  in  regard  to  a matter 
which  has  Just  been  under  my  juris- 
diction. As  Coroner  of  Schuyler 
County  I was  called  at  about  11:  00 
p.  ou , Saturday  night  to  coec  to  a 
place  3^  miles  south  of  Lancaster, 
Missouri,  on  highway  g63  where  an 
accident  had  occured  in  which  two 
men  had  been  killed,  The  two  ren 
were  hit  by  a car  coming  from  the 
op.-osite  direction,  the  men  stand- 
ing beside  their  car  putting  oil  in 
the  crankcase.  Their  headlights  had 
been  left  on  bright  and  the  car  was 
still  on  the  pavement,  (black- top >• 

"being  rather  new  to  the  Coroner's 
duties,  I made  arrangements  for  an 
inquest  to  be  held  the  next  morning 
(bur day)  and  when  aoout  ready  to 
start  the  inquest  an  attorney  called 
and  atr ted  tlxat  an  inquest  held  on 
Sunday  would  not  be  legal.  I am 
most  certainry  not  a lawyer,  but  the 
statute  concerning  Coroners  and  In- 
quests stated  that  I could  call  an 
an  inquest  at  'any  time  or  place* 
deemed  fit*  The  Prosecuting  At- 
torney ruled  that  the  Inquest  would 
not  be  legal,  so  I called  another 
one  for  Monday  morning*  It  seemed 
rather  inhuman  to  keep  the  bodies 
of  these  two  men  in  an  undertaking 
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establishment  when  their  close  rela- 
tives wanted  them  at  their  homes* 
However  under  the  ruling  of  the 
Frosocuting  Attorney  I v/as  powerless 
to  release  the  bodies  and  they  were 
held* 

"I  would  appreciate  your  ruling  on 
this  matter,  sc  that  I may  govern 
myself  accordingly  in  the  future* 

"Another  ruling  I would  like  to  have. 

Am  I,  as  Coroner,  entitled  to  the 
sum  of  v6*00  for  viewing  each  body  or 
just  $5*00  for  the  two*  The  inquest 
was  held  over  ooth  bodies  at  the  same 
time  and  naturally  the  witness.  Jury 
and  other  fees  woxild  a ply  to  but 
the  one  time,  but  I thought  that  per- 
haps I was  allowed  the  separate  fee  on 
each  view*" 

Section  11612  R.  S.  Mo.  1*29  R.  S.  Mo . 1929, 
provide# : 


hvery  coroner,  so  soon  as  he  shall 
be  notified  of  the  dead  body  of  any 
person,  supposed  to  heve  come  to  his 
death  by  violence  or  casualty,  being 
found  within  hlB  county,  shall  make 
out  his  warrant,  directed  to  the  con- 
stable of  the  township  where  the  dead 
body  is  found,  requiring  him  forthwith 
to  summon  a jury  of  six  good  ftnd  lawful 
men,  householders  of  the  same  township, 
to  appear  before  such  coroner,  at  the 
time  and  place  In  his  warrant  expressed, 
and  to  inquire,  upon  a view  of  the  body 
of  the  person  there  lying  dead,  how 
and  by  whom  he  came  to  his  death*" 

In  the  case  of  Houts  v.  McCluney  102  Mo.  13,  1* 
17,  14  S.  T..  766,  £he  Supreme  Court  said! 
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"The  object  of  the  coroner's  Inquest 
is  to  ascertain  whether  the  person 
died  by  felony  or  accident}  and, 
if  by  felony,  to  discover  the  guilty 
person  or  persons*  The  inquest  is  a 
proceeding  judicial  in  character, 
and  is  one  step  taken  in  the  enforce- 
ment of  the  criminal  lavs  of  the  land*” 

As  to  holding  a coroner's  inquest  on  Sunday,  13 
C.  J*  p.  1248,  Section  15,  reads  as  follow*: 

"Following  the  established  rule  that 
Sunday  is  dies  non  juridicus,  it  has 
been  said  that  the  inquisition  must 
not  be  conducted  on  Sunday;  but  it 
has  been  held  that  an  inquest  was 
not  void  because  held  on  that  day*" 

The  fee  to  coroners  having  viewed  dead  bodies  is 
found  in  Section  11802,  h.  S.  Mo.  1929,  which  provides 
in  part: 


"Coroners  shall  be  allowed  fees  for 
their  services  as  follows:  i rovided, 
that  when  persons  cone  to  their  death 
at  the  some  time  or  by  the  same  cas- 
ualty, fees  siiall  only  be  paid  as  for 
one  examination: 

"For  the  view  of  a dead  body*  • *$5*00 


CONCLUSION* 


In  Missouri  a coroner's  Inquest  Is  a judicial  pro- 
ceeding* The  question  of  the  right  of  a coroner  to  hold 
an»  Inquest  on  Sunday  has  never  been  presented  to  the 
Appellate  Courts  of  this  State.  Since  our  Courts  have 
held  the  inquest  hearing  to  be  a judicial  hearing,  we 
are  of  the  opinion  that  the  coroner's  legislative  power 
to  issue  warrants  and  express  on  same  the  time  and 
place  of  the  hearing  is  not  intended  as  statutory  power 
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to  designate  the  hearing  for  a Sunday.  The  coroner* a 
function  of  holding  an  inquest  over  a dead  body  is  to 
determine  the  cause  of  a sudden,  violent  or  unnatural 
death,  which  can  be  determined  on  a week  day  as  well 
as  on  a Sunday.  Such  was  the  intent  of  the  Legi si ature • 

Construing  Section  11802,  supra,  we  are  of  the 
opinion  that  where  persons  come  to  their  death  by  the 
same  casualty,  as  in  the  case  you  describe,  the  coroner’s 
fee  is  limited  to  the  fee  for  one  examination,  that  is 

V&t 00 • 


Respectfully  submitted 


Wt:.  ORR  SAWYERS 

Assistant  Attorney  General. 


A i i ROVED* 


— 

(Acting ) Attorney  General. 


WOS  :H 


OFFICERS : 


Real  not  be  a taxpayer  to  hold  the  office  of  alderman 
in  a city  of  the  fourth  class. 


La:  ch  IS,  1937. 


✓ 

$ 


j.*~r . i*..  u . Dixon , 

City  Clerk, 

Crystal  City,  .Iseouri. 


Dear  sir: 


This  department  is  in  receipt  of  your  request  for 
an  opinion  under  date  of  .^arch  10,  1937,  wherein  you  state 
as  follows: 


"The  Layor  and  Board  of  Aldermen  heve 
requested  me  to  secure  your  opinion  on 
the  following  condition: 

"We  heve  a Citizen  vrho  is  circulating 
a petition  for  nomination  to  the  office 
of  Alderman  of  the  City.  Said  aspirant 
has  always  stood  on  his  constitutional 
right  of  being  exempt,  from  Poll  Tax 
Assessment  on  account  of  being  a member 
of  the  Rational  Guard.  Raving  no 
Personal  Property  or  Real  Estate  in  his 
own  neme  he  is  therefore  not  a Tax  paying 
citizen  and  has  never  been  on  the  City 
Tax  Books.  Should  he  be  elected  to  the 
office  he  seeks,  could  he  qualify  to 
said  office  under  existing  circumstances? 

"I  shall  greatly  appreciate  your  opinion 
on  the  question  and  It  would  be  of 
material  help  to  us  if  we  could  have  your 
reply  in  hand  on  or  before  Larch  19th, 
our  closing  date  for  filing  petitions." 

We  assume  for  the  purpose  of  this  opinion  that  Crystal 
City,  iJ.ssouri,  is  a city  of  the  fourth  class. 

The  following  sections  of  the  revised  Statutes  of 
Missouri,  1929,  provide  the  statutory  qualifications  for  the 
office  of  alderman: 


Mr.  M.  J.  Dixon 


-2- 


March  15,  1937 


Section  6964  states  In  part  that: 

"No  person  shall  be  an  alderman 
unless  he  be  at  least  twenty-one 
years  of  age,  a citizen  of  the  Halted 
States,  and  an  inhabitant  and  resident 
of  the  city  for  one  year  next  preceding 
his  election,  and  a resident  of  the 
ward  from  whicn  he  Is  elected.” 

Section  6969  states  in  part  that: 

"Ho  person  shall  be  elected  or  ap- 
pointed to  any  office  who  shall  at 
the  time  be  in  arrears  for  any  unpaid 
city  taxes,  or  forfeiture  or  defalca- 
tion in  office,  or  who  is  not  a 
resident  of  the  city." 

We  find  no  provision  requiring  a nerson  seeking  the 
office  of  alderman  or  appointed  or  elected  to  the  office  of 
alderman  in  a city  of  the  fourth  class  to  be  a taxpayer. 

The  only  reference  to  the  payment  of  taxes,  as  above  indicated, 
is  that  if  he  be  chargeable  with  city  taxes,  he  be  not  in 
arrears  at  the  time  of  his  election  or  appointment. 

It  might  be  reasoned  that  if  the  statute  provides  thet 
a person  appointed  or  elected  to  the  office  of  alderman  must 
not  at  the  time  be  in  arrears  for  any  unpaid  city  taxes,  then 
it  must  have  been  the  intention  of  the  Legislature  that  a per- 
son appointed  or  elected  to  the  office  of  alderman  be  a taxpayer, 
at  least  of  city  taxes. 

We  can  not  so  a^ree.  The  intention  of  the  Legislature 
is  expressed  in  clear  and  unambiguous  lunguage,  viz.,  that  the 
person  appointed  or  elected  must  not  at  the  time  be  in  arrears 
for  any  unpaid  city  taxes,  and  v*e  have  no  right  to  fritter  away 
these  plain  terms  by  refined  reasoning. 

Thus  in  the  case  of  Grier  v.  Kansas  City,  C.  C.  Sc  St. 

J.  hy.  Co.,  228  S.  M.  454,  1.  c.  458,  286  Mo.  525,  the  court 
said : 

"It  is  elementary  that  in  construing 
a writing,  whether  it  be  a statute 
or  a contract,  the  clear  meaning  of 
unequivocal  language  cannot  be  con- 
trolled or  overthrown  by  a construction 
in  respect  to  that  \diieh  is  obscure 
or  incomplete.  * * * ‘When  the  words 
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admit  of  but  one  meaning,  a court  is 
not  at  liberty  to  speculate  on  the  in- 
tention of  the  Legislature,  or  to  construe 
an  act  according  to  its  own  notions  of 
what  ought  to  have  been  enacted.*1* 

And  in  the  case  of  Gendron  v.  jwight  Chapin  & Co.,  37  S.W. 

(2d)  486,  1.  c.  486,  225  ko.  *pp.  466,  the  court  said: 

MIn  construing  the  act,  we  are  bound  to 
ascertain  and  give  effect  to  the  inten- 
tion of  the  Legislature  as  expressed 
in  the  statute,  and,  where  the  meaning 
of  the  language  used  is  plain,  it  must  be 
given  effect  by  the  courts  (Betz  v.  Kansas 
City  Sou.  By.  Co.,  314  ho.  390,  284  S.’Y. 

455,  461;  Crier  v.  By.  Co.,  206  Mo.  loc. 
cit.  534,  228  3.  loc.  cit.  457;  Sley- 
ster  v.  3.  Qonzelot  & Son  (ho.  App.) 

25  S.  7.  (2d)  loc.  cit.  148),  and  this 
without  regard  to  the  results  of  the 
construction  or  the  wisdom  of  the  law 
as  thus  construed  (State  ex  rel.  v. 

Wilder,  206  MOw  541,  105  S.  H,  272),  and 
we  have  no  right,  by  construction,  to 
substitute  any  ideas  concerning  legisla- 
tive intent  contrary  to  those  unmistakably 
expressed  in  tne  legislative  words  (Clark 
v.  nailroad  Co.,  219  . ,o.  loc.  cit.  534, 

118  S.  «•  loc.  cit.  44.)" 

From  the  foregoing,  we  are  of  the  opinion  that  a person 
seeking  the  office  of  alderman  in  a city  of  the  fourth  class 
need  not  be  a taxpayer,  and  the  only  restriction  with  reference 
to  taxes  Is  that  if  he  be  appointed  or  elected  to  the  office, 
he  must  not  at  the  time  be  in  arrears  for  any  unpaid  city  taxes. 


Respectfully  submitted. 


rfM.  ORR  SAWYERS , 

Assistant  Attorney  General. 


APPROVED: 


J.  E.  TAYLOR, 

(Acting)  Attorney  General. 
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CRIMINAL  COSiS: 


Neither  State  nor  County  liable  for  payment 
of  costs  where  persons  charged  with  felony 
have  been  discharged  by  Justice  of  the  Peace 
or  any  other  officers  taking  their  examination. 


^pril  8,  1937. 


Honorable  B.  G.  Dilworth 
Prosecuting  attorney 
Dent  County 
Salem,  Missouri 


Dear  oir: 


This  will  acknowledge  receipt  of  your  request  for  an 
opinion  which  reads  as  follows: 

"Roy  Mackie  end  x.rlie  Gibbs  v.ere  charged, 
upon  complaint  by  me,  as  Prosecuting  at- 
torney of  Dent  County,  of  burglary  in 
the  second  degree . No  complaining  wit- 
ness signed  the  complaint,  but  the  case 
was  instituted  on  my  own  official  outh 
and  information  before  a Justice  of  the 
Peace,  W.  R.  Peck  of  Dent  County,  Mis- 
souri. 

"At  the  preliminary  of  these  two  defend- 
ants, they  v.ere  discharged  by  the  above 
mentioned  Justice,  who  ruled  that  there 
was  not  sufficient  evidence  to  warrant 
their  being  bound  over  to  our  Circuit 
Court. 

"The  cost  bill  in  this  case  was  made  up 
and  presented  to  me  for  approval;  I con- 
sulted Honorable  Forrest  ^mith , Dtete 
auditor,  and  his  Criminal  Cost  Clerk, 

Marion  Spicer,  replied  that  in  such  a 
case,  under  sections  3831  and  383.’ , nei- 
ther the  ^.tate  nor  the  County  would  be 
liable  in  any  costs,  but  judgment  should 
be  rendered  against  the  person  on  whose 
oath  the  complaint  was  filed,  save  and 
except  where  the  Prosecuting  attorney  in- 
stituted the  proceedings,  he  being  re- 
lieved from  suoh  costs  by  section  3510. 

"I  desire  your  opinion  concerning  whether 
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or  not  this  County  or  the  otat©  is  liable 
for  uny  oost  in  this  case . This  situation 
will  undoubtedly  arise  again  and  while  your 
opinion  is  not  stare  deoisis,  yet  the  in- 
terested parties  have  agreed  to  aooept  your 
opinion  as  final.” 


V.e  are  enclosing  e copy  of  an  opinion  dated  February 
27,  1937,  written  by  the  Honorable  Olliver  VI.  Nolen  end  ap- 
proved by  the  Honorable  J.  E.  Taylor,  (Acting)  Attorney- 
General,  wherein  the  ^eotions  3831  and  3832  of  R.  S.  L!o. 
1929,  mentioned  in  your  request,  are  interpreted  insofar  as 
relates  to  the  word  ^prosecutor”  as  used  in  these  sections. 
You  will  also  find  that  Section  3510,  R.  o.  lio.  1929,  is 
interpreted  as  relates  to  the  payment  of  oosts  by  the  Prose- 
cuting attorney. 


You  will  note  that  the  l&st  two  clauses  of  sections 
3831  ana  3832,  supra,  reading, 

"****;  ana  in  no  such  ot.ae  shall 
the  btate  or  county  pay  such 
costs .” , 

are  plain,  unambiguous  and  need  no  interpretation.  In  the 
case  of  Cummins  v.  Kansas  City  Public  -ervlce  Company.  66 
d . V/ . ( 2d)  920,  1 . c.  931,  the  Court,  in  speaking  of  the 
fundamental  rule  where  the  language  of  the  statute  is  plain, 
se  id: 

”It  is,  of  course,  fundamental  that 
vdiere  the  language  of  a statute  is 
plain,  there  admits  of  but  one  mean- 
ing, there  is  no  room  for  construc- 
tion.” 


To  the  same  effect  is  the  ruling  in  the  case  of  otate 
v.  Thatcher,  92  8.  W.  (2d)  640,  l.o.  643. 


CONCLUSION. 


In  light  of  the  above,  it  is  the  opinion  of  this  de- 
partment that  since  the  parties,  mentioned  in  your  request 
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for  an  opinion  ,were  discharged  by  the  Justice  of  the 
Peace,  that  neither  the  State  nor  the  County  shall  be 
liable  for  the  payment  of  costs. 


Respectfully  submitted. 


APPROVED: 


RUSSELL  C.  STONE 
Assistant  Attorney-General. 


J1  • A . TAILOR 

(Acting)  Attorney-General. 


RCs/af  j 
End . 


MOTOR  VEHICLE  ) C.C.C.  enrollees  driving  government  trucks 
DRIVER’S  LICENSE)  do  not  have  to  have  state  driver’s  licenses. 


October  11,  1937 


“'T • James  N.  Diehl,  forest  Supervisor 
U.s.  Department  of  Agriculture 
218*  '.alnut  Street 
Springfield,  Missouri 


Dear  Sir: 


This  department  is  in  receipt  of  your  request 
for  an  opinion  which  reeds  as  follows: 


"Is  it  necessary  for  CCC  enrollees 
engaged  in  driving  government -owned 
trucks  and  automobiles  to  procure 
state  ariver’s  licenses? 


V/e  have  probably  one  hundred  CCC  en- 
rollees on  this  Forest  who  are  engaged 
in  driving  such  vehicles,  who  never 
drive  privately  owned  vehicles. 

* 

This  matter  was  taken  up  with  the  local 
Automobile  Lioense  Office,  but  we  were 
requested  to  refer  the  matter  to  you. 

May  we  have  your  early  reply?" 

In  view  of  Public  .-.ot  163,  passed  by  the  75th  Con- 
gress, First  session,  and  approved  June  28,  1937,  which  is 
entitled  "An  *.ct  to  establish  a Civilian  Conservation 
Corps  and  for  other  purposes"  there  can  be  no  question 
but  that  the  Civilian  Conservation  Corps  is  an  instrumen- 
tality of  the  federal  government.  The  question,  therefore, 
is  whether  the  State  of  Missouri  can  require  enrollees 
who  drive  motor  vehicles  belonging  to  tne  Corps  to  obtain 
a state  driver's  license.  A similar  situation  arose  in 
Johnson  vs.  Maryland  41  Supreme  Court  16,  254  U.S.  51, 

65  L.  Ed.  126,  in  which  the  State  of  Maryland  arrested 
one  Johnson,  an  employee  of  tne  Pos toff ice  Department  of 
the  United  States,  while  driving  a government  truck  in 
the  transportation  of  mail,  and  convicted  and  fined  him 
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for  so  driving  without  having  obtained  the  driver’s  license. 
The  oourt  reversed  the  judgment  and  held  that  the  appellant 
did  not  have  to  obtain  a state  driver's  license.  Mr.  Justice 
Holmes,  who  delivered  the  opinion  said: 

"It  seems  to  us  that  the  immunity  of 
the  instruments  of  the  United  states 
from  state  control  in  the  performance 
of  their  duties  extends  to  a require- 
ment that  they  desist  from  performance 
until  they  satisfy  a state  officer  up- 
on examination  that  they  are  competent 
for  a necessary  part  of  them  and  pay  a 
fee  for  permission  to  go  on.  ciuoh  a 
requirement  does  not  merely  touoh  the 
Government  servants  remotely  by  a gen- 
eral rule  of  conduct;  it  lays  hold  of 
them  in  their  specific  attempt  to  obey 
orders  and  requires  qualifications  in 
addition  to  those  that  the  Government 
has  pronounced  sufficient.  It  is  the 
duty  of  the  Department  to  employ  persons 
competent  for  their  v.ork  and  that  duty 
it  must  be  presumed  has  been  performed ." 


COLCLUoIOM 


It  is,  therefore,  the  opinion  of  this  department  that 
Civilian  Conservation  Corps  enrollees  who  drive  government 
motor  vehicles  are  not  required  to  obtain  state  driver's 
licenses. 


Respectfully  submitted, 


O-uLIVLR  W.  NOLRN 

Assistant  Attorney-General 


APPROVED  By: 


J.  T.  TAYLOR 

(Acting)  Attorney-General 
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COUNTY: 


) (1) 
) 

TAXATION  ) 

AND  REVENUE:  ) (2) 


The  question  of  whether  property  owned  by  the 
county  is  subject  to  execution  is  a question  of 
fact  in  view  of  Section  1161,  R#  S#  1929# 

County  Treasxirer  may  make  partial  payment  on 
warrant  "next  In  line  for  payment"  provided  he 
can  give  proper  credit  and  adjust  his  own  records# 


.December  lo,  1937# 


onorable  D.  0.  j-ilworth 
Arosocuting  iittorney 
i-ent  Cotui ty 
.alem,  Missouri 


Dear  *>ir: 


This  Department  acknowledges  receipt  of  your 
letter  of  December  11th,  wherein  you  make  the  following 
Inquiry: 


ft 


I# 

"at  the  November,  1937,  term  of 
tent  County  Circuit  Court,  security 
Ctate  Dank,  plaintiff,  a ..Issouri 
banking  corporation,  obtained  Judg- 
ment against  <ent  County,  Missouri, 
def'  ndant,  in  the  total  sum.  Includ- 
ing Interest,  of  .6101.73,  said 
judgment  being  based  on  1933  County 
arrants  of  Dent  county. 

"Judgment  provided  for  execution  to 
Issuo  thereon.  ithin  the  pa3t  we ok 
plaintiff's  attorney  lias  made  a levy 
under  said  execution  on  a town  lot 
described  as  67  feet  of  the  east  side 
of  lots  one  and  four  of  block  twelve, 
original  town  3ite  of  Salem,  Missouri. 
This  lot  was  purchased  several  years 
ago  by  the  County  Court  out  of  general 
revenue  funds  and  has  since  that  time 
stood  vacant  and  unoccupied  of  any 
building  of  any  kind  or  description# 

It  ha3  at  present,  and  before  the 
rendition  of  this  judgment,  some  very 
crude  hitch-racks,  flhlch  are  composed 
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of  posts  and  cross-bars.  although 
the  record  of  the  County  Court 
ao  s not  show  the  fact,  this  lot 
was  originally  purchased  with  ti^e 
idea  in  inind  of  at  some  future  ti_e, 
erecting  a jail  building  thereon* 

Ibis  was  never  done  nor  even  started* 

"'fhe  County  Court  are  very  insistent 
tliat  I,  the  Prosecuting  attorney, 
proceed  in  some  manner  to  quash  this 
execution  and  levy  at  the  return  term, 
which  is  the  April,  1938  term  of  our 
Circuit  Court.  1 have  made  as 
thorough  a search  of  the  law  as  my 
library  facilities  will  permit  and 
am  unable  to  find  any  statute  or 
case  which,  under  the  circumstances 
as  above  stated,  would  prevent  levy 
or  sale  of  this  lot.  The  only  statute 
which  I find  applicable  is  Section 
1161,  R*  S.  ixo*,  1929,  which  provides 
only  that  ’Courthouses,  Jails,  clerk's 
Offices  and  other  build  in.  s owned  by 
any  county  * * * shall  be  exempted 
from  taxes  and  execution. ' 

"I  would  appreciate  your  o.  inion  as 
to  \tfiat  possible  grounds  the  County 
would  have  for  quashing  the  above 
mentioned  execution  and  levy,” 

•‘•he  general  rule  with  respect  to  county,  munici- 
al  or  public  property  being  subject  to  execution,  and  the 
exceptions  thereto,  is  contained  in  23  Corpus  Juris,  page 
355,  paragraph  105: 

" here  property  of  a municipal  or 
other  public  corporation  is  sought 
to  be  subjected  to  execution  to 
satisfy  judgments  recovered  against 
such  corporation,  the  question  as  to 
whether  such  property  is  leviable  or 
not  is  to  be  determined  by  the  usa  e 
and  purpose?  for  which  it  is  held. 
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The  r le  13  th  t property  held  for 
public  usee,  3uch  ua  public  build- 
ings, street3,  s uares,  parks, 
promenades,  wharves,  la. .ding  places, 
fire  engines,  hose  and  hose  carriages, 
engine  houses,  public  markets, 
hospitals,  cemeteries,  and  generally 
everything  held  for  governmental 
purpo3es,  1 s not  subject  to  levy  and 
sale  under  execution  against  such 
corporation.  The  rule  also  applies 
to  funds  in  the  hand.,  of  a public 
officer.  Likewise  it  has  been  held 
that  taxes  due  to  a municipal  corpora- 
tion or  county  cannot  be  seized  under 
.xecutlon  by  a creditor  of  such 
corporation,  but  where  a municipal 
corporation  or  county  owns  in  its 
proprietary,  as  distinguished  from 
its  public  or  governmental  capacity, 
property  not  useful  or  used  for  a 
public  purpose  but  for  quasi  private 
purposes,  tte  general  rule  is  that 
such  property  may  be  seized  and  ss  Id 
under  execution  against  the  corpora- 
tion, precisely  as  similar  property 
of  individuals  is  seized  and  sold, 
out  property  held  for  public  purposes 
is  not  3i  bject  to  execution  merely 
because  it  i3  temporarily  used  for 
private  purposes,  although  if  the 
public  use  is  wholly  abandoned  it 
becomes  subject  to  execution.  hether 
or  not  property  held  as  public  pro. erty 
is  necessary  for  the  public  u ;e  is  a 
political,  rather  than  a judicial 
question. ” 

The  question  as  to  the  liability  of  the  property 
of  a public  corporation  held  for  public  uses  and  governmental 
purposes  to  levy  and  sale  under  an  execution,  is  discussed 
in  tne  case  of  Jnower  v.  hope  ojrainage  District,  2 bed.  Jup. 
o31,  1.  c.  933: 
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"The  writ  of  garnishment  which 
has  heretofore  been  issued  cannot 
be  enforced  a ainst  the  deposit  in 
the  ^attonsburg  Bank.  The  Mope 
drainage  district  is  a municipal 
corporation,  ^tate  ex  rel.  v. 
drainage  District  ( oupreme  Court  of 
i»ijsouri)  4S  o.  ...  v2dj  121,  125. 

It  is  elementary  In  the  lav.  that  the 
property  of  a public  corporation 
held  for  public  use 3 and  governmental 
purposes  is  not  subject  to  levy  and 
sale  under  execution  against  the 
corporation.  23  orpus  Juris,  355. 
ilaintiff  makes  no  question  of  this 
general  rule,  but  suggests  that  the 
money  which  has  been  collected  by 
the  drainage  district  for  the  payment 
of  bonds  issued  against  the  district, 
and  which  is  now  held  for  the  district. 
Is  not  property  hold  for  public  uses 
but  is  private  property  of  the  district 
and,  therefore,  is  subject  to  seizure 
under  execution.  The  suggestion  Is 
untenable.  Certainly  what  has  been 
collected  by  a municipal  corporation 
to  pay  the  principal  and  interest  of 
bonds  issued  by  It  isiheld  for  a 
public  use.  If  the  fund  which  has 
been  collected  by  the  drainage 
district  is  private  as  distinguished 
from  public  property,  then  it  is 
subject  to  execution  in  favor  of  any 
judgment  creditor  wnat soever;  for  If 
property  is  private  it  is  not  private 
as  to  some  and  public  as  to  others. 

If  one  judgment  creditor  can  seize  it, 
so  can  another.  But  it  would  hardly 
be  contended  that  any  creditor  of  the 

drainage  district  having  a judgment 
against  It  as,  for  example,  some 
engineer  it  may  have  employed  and 
failed  to  pay,  could  seize  a fund 
which  had  been  collected  by  taxation 
for  the  specific  purpose  of  paying 
bonds  or  tne  interest  thereon,  ho 
far  then  as  the  motion  to  quash  the 

writ  of  rarnishment  is  concerned, 
that  motion  should  be  sustained. 
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In  the  decision  of  Catron  v.  Lafayette  Co., 

125  ..o.,  1.  c.  72,  the  court  held  to  the  effect  that  a 
levy  and  an  execution  could  not  be  made  against  the  poor- 
houoe  and  farm  of  a county.  In  the  decision  of  *llen  v. 
Trustees  of  school  j-istrict,  23  mo.  418,  the  court  held 
that  the  property  held  for  the  use  of  a school  district 
was  not  liable  to  execution.  In  the  year  of  1850  certain 
3\va:ip  lands  were  donated  to  the  otate  of  Missouri  and  in 
ti.e  year  of  1868  the  said  lands  were  donated  in  turn  to 
the  several  counties  of  the  atate  and  it  was  held  by  the 
court  In  the  case  of  otate  ex  rel.  v.  The  County  of  Hew 
-adrid,  51  -o.  82,  that  the  said  swamp  lands  were  exanpt 
from  any  ordinary  liability  for  county  Indebtedness, 
was  held  in  the  case  of  ~>tate  to  the  l)3e  of  board  of 
education  v.  Tiedemann,  69  mo.  306,  that  a school  district, 
being  a public  corporation,  was  not  subject  to  the  process 
of  execution  as  far  as  the  school  building  or  school  property 
was  concerned. 

The  provisions  of  -ection  1161,  K,  S.  *-o.  1929, 
are  a 3 follows: 

"All  courthouses.  Jails,  clerks’, 
offices  and  other  buildings  owned  by 
any  county  or  municipality,  and  the 
lots  on  which  they  stand,  and  all 
burial  grounds,  shall  be  exempt  from 
attachment  and  execution," 

by  a strict  construction  of  the  section  and  on  the  bare  facts 
as  you  present  them  the  lot  In  -question  would  appear  to  be 
subject  to  execution.  The  decisions  which  wo  have  quoted 
herein  ear  directly  and  indirectly  on  the  general  rule  to 
the  effect  that  property  held  for  public  purposes  and . generally 
everything  held  for  governmental  purposes  Is  not  subject  to 
levy  but  where  the  muricipality  or  the  county  owns  property 
in  Its  proprietary,  as  distinguished  from  Its  public  or 
governmental,  capacity  that  said  property  Is  subject  to  be 
seized  and  sold  under  an  execution. 

-he  most  exhaustive  discussion  of  the  question  is 
contained  in  17  Ruling  Case  haw,  paragraph  43,  page  145,  as 
follows: 
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"as  a general  proposition  an  exe- 
cution cannot  be  levied  against  the 
property  of  a county,  state,  or 
municipal  organization,  in  the  absence 
of  a statute  expressly  granting 
such  right  in  express  terns.  oven 
where  such  a right  is  granted,  however, 
it  is  a general  rule  that  an  execution 
cannot  be  levied  on  any  property  held 
by  a municipal  or  other  public  corpora- 
tion for  public  .urpose.i  such  as 
ptiblic  buildings,  schoolhou ses,  streets, 
alleys  and  public  squares,  parks, 
promenades,  waterworks,  wharves  and 
landing  places,  fire-engines,  hose 
and  hose  carriages,  engine-houses  and 
engineering  instruments,  the  principle 
being  that  tMe  to  such  property  is 
held  in  trust  for  the  public,  and 
hence  can  no  more  oe  sold  to  satisfy 
the  debts  of  a city  or  other  political 
subdivision  than  can  any  other  trust 
property  be  30 Id  to  satisfy  the  in- 
dividual debts  of  any  other  trustee, 
similarly,  on  the  ground  of  public 
policy,  an  ordinary  execution  cannot 
be  levied  on  any  of  the  general  revenues 
of  a county  or  city,  either  before  or 
after  they  are  collected,  moreover,  it 
has  been  held  that  liquors  held  by  a 
town  for  the  purpose  of  carrying  on  a 
dispensary  under  legislative  authority 
stand  in  the  same  position  as  other 
property  used  by  the  town  in  the  admin- 
istration of  its  government,  and, 
accordingly,  are  exempt  from  the  ]e  vy 
of  an  execution  on  a judgment  against 
it.  It  frequently  happens,  however, 
that  a city  or  other  municipality  is 
po3-.e-sed  of  property,  both  real  and 
personal,  Yiiich  is  not,  and  never  can 
be,  needed  for  murflcipal  use,  the 
appropriation  of  which  to  the  payment 
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of  the  city's  debts  could  not  In  any 
way  af  ect  the  public.  -»uch  property, 
by  t..e  great  weight  of  authority.  Is 
treated  as  the  private  a3oCt8  of  the 
municipality,  and  may  be  levied  on 
and  sold  under  an  ordinary  execution# 

-or  instance,  residence  props  rty  con- 
veyed to  and  received  by  a city  from 
its  tax  collector  as  a settlement  of 
taxes  collected  by  him  and  not  paid 
over,  such  property  not  being  adapted 
to  or  used  by  the  city  for  any  public 
purpose,  is  not  exempt  from  levy  and 
3ale  under  execution#  However,  a 
public  quay  in  a city,  dedicated  to 
public  use,  does  not  cease  to  be  locus 
publicus,  and  become  leviable  as 
private  property,  because  it  is  leased 
by  the  public  authorities  for  a purpose 
subservient  to  the  public  use.  The 
question  us  to  whether  property  is 
reasonably  necessary  for  public  use 
must  ultimately  be  determined  by  the 
court.  Presumptively,  however,  all 
property  of  every  kind  held  by  a 
municipality  i3  for  the  public  use, 
and  the  onus  of  overcoming  such  pre- 
sunption  rests  on  the  plaintiff  in 
exocution.  In  case  of  doubt,  therefore, 
the  uestion  will  alv^ya  be  resolved 
in  favor  of  the  city,  the  interests  of 
the  individual  being  of  necessity  sub- 
servient to  the  due  and  proper  admin- 
instration  of  government,  or,  in  other 
words,  as  the  revenues  of  a city  must, 
in  a large  measure,  be  raised  by  taxa- 
tion, t.:e  creditor  will  be  required  to 
wait  for  payment  rather  than  be  permitted 
to  embarrass  the  corporation  by  selling 
property  needed  for  the  public  welfare." 

The  manner  in  which  the  county  now  holds  the  lot  in 
question,  or  uses  the  same,  is  a question  of  fact  which  the 
court  will  have  to  determine,  as  stated  in  corpus  Juris,  supra, 
"..hether  or  not  property  held  as  public  property  is  necessary  for 
the  public  use  is  a political,  rather  than  a judicial  question," 
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It  appears  to  be  a matter  which  is  governed  largely  by 
the  '’acts  and  on  which  you  can  only  present  your  ov/n  and 
the  views  as  herein  expressed  to  the  court* 


II* 

Your  letter  contains  an  additional  paragraph, 
which  is  as  follows: 

"lhere  is  also  in  the  hands  of  the 
Treasurer  of  jdent  County,  some  money 
of  1933  revenue,  accruing  from  payment 
of  back  taxes.  This  sum  on  hands  is 
not  sufficient  to  pay  one  warrant  which 
stands  registered  and  next  in  line  for 
payment.  This  particular  warrant  which 
is  next  in  line  is  one  of  the  warrants 
sued  on,  upon  which  Judgment  was 
returned  as  above  stated,  I 3 it 
proper,  assuming  the  Security  otate 
ioank  will  accept  the  sum,  for  the 
County  Treasurer  to  pay  over  such 
fund 3 as  are  on  hand  in  partial  pay- 
ment of  this  one  warrant,  where 
credit  Is  made  on  the  back  of  said 
warrant  and  partial  satisfaction  of 
the  above  judgment  is  made  on  the 
Judgment  Records  of  the  Circuit  Clerk’ 3 
office?" 

■i-he  method  of  paying  warrants  without  referring 
to  the  statutes  and  the  authority  to  apply  a surplus  to 
outstanding  warrants  1 3 contained  in  the  decision  of  ~tate 
ex  rel,  v,  Johnson,  162  Mo.  621%  as  follows: 

"a  county  warrant  valid  when  Issued 
is  not  rendered  Invalid  because  the 
revenue  provided  to  pay  it  Is  not 
collected  during  the  year  in  which 
it  was  issued,  or  Is  misappropriated 
by  the  officers  of  the  county  for 
whose  act  the  holder  of  the  warrant 
Is  not  responsible,  Gn  the  contrary. 
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the  surlus  county  revenue  remaining 
after  the  payment  of  all  current 
expenses  of  every  kino  for  the  year 
for  v/hich  such  revenue  was  levied  and 
collected,  may  be  used  in  the  payment 
of  outstanding  valid  unpaid  county 
warrants  for  previous  years.  *uch 
warrants  are  to  be  paid  in  the  order 
of  their  presentation  and  registration, 
and  are  not  payable  pro  tanto  if  there 
is  not  a sufficient  fund  to  pay  all. 

'.hero  such  surplus  is  applicable  to  the 
payment  of  the  warrants  of  previous 
years  in  the  order  of  their  registration, 
it  is  the  duty  of  the  county  treasurer 
to  pay  them  without  waiting  for  an  order 
of  the  county  court  distributing  such 
surplus  among  the  various  county 
funds.  No  further  appropriation 
or  order  by  the  court  is  necessary. 

Xhe  warrant  itself  is  the  voucher 
the  law  recognizes  as  thfl  treasurer's 
authority  for  paying  it. 

In  view  of  the  above  decision  we  think  it  is 
proper  to  pay  the  warrant  mentioned  in  the  above  paragraph, 
it  being,  as  you  state,  next  In  line  for  payment,"  in  the 
manner  as  contained  in  your  letter,  provided  the  county 
treasurer  can  give  to  all  concerned  proper  credit  and 
especially  can  adjust  his  own  records. 


Respectfully  submitted. 


OLLIVEh  W.  NOLEN 

Assistant  Attorney-General 

Ai^rKOV.h: 


7r~~z;.  L6R — 

(acting)  Attorney- General 
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Pool  and  Billiard)  Persons,  voluntary  associations  or  incor- 

) porated  bodies  must  obtain  a license  to  keep 
Tables ) and  operate. 


December  17,  1937 


ILon.  B.G.  Dilworth 
Prosecuting  Attorney 
Dent  County 
oaletL,  Missouri 


FILED 

C/ 


ij^ar  ^ir: 

This  department  is  in  receipt  of  your  letter  of 
December  11,  1937,  in  which  you  request  an  opinion  as 
follows: 


"There  is  being  formed  now  in 
oalem,  nent  County,  i/dssouri, 
an  athletic  club,  which  is  tak- 
ing the  form  of  a voluntary  un- 
incorporated association*  This 
club,  it  is  my  understanding, 
intends  to  operate  on  a non-profit 
basis,  proceeas  merely  to  be  used 
to  pay  expenses. 

"This  club  intends  to  set-up  and 
operate  pool  and  billiard  tables 
in  its  club-room  for  the  exclusive 
use  of  their  members.  ^ member- 
ship fee  is  to  be  charged  members, 
which  raoney  will  go  to  payment  on 
the  club-room  and  other  operating 
expenses. 

"I  would  like  to  have  your  opinion 
as  to  whether  or  not  such  e olub  is 
required  to  obtain  a pool  and 
billiard  table  license  from  the 
County  Court  in  order  to  so  operate. 

"In  the  event  that  such  an  association 
would  incorporate  on  a non-profit 
basis,  would  the  requirement  as  to  li- 
cense be  any  different.' 
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Seotion  14272,  R.8.  Missouri  1929,  Is  in  part  as 

follows: 

"The  county  court  s .all  hare 
power  to  license  the  keepers 
of  billiard  tables,  pigeonhole 
tables,  jenny  lind  tables,  and 
all  other  tables  kept  and  used 
for  gaming,  upon  which  balls 
and  oues  are  used." 

lection  14280,  R.8.  Missouri  1929,  is  es  follows: 

"This  chapter  shall  not  apply  to 
any  person  having  set  up  in  his 
own  private  rosiaence  any  one  of 
suoh  tables  mentioned  in  Section 
14272,  when  used  for  his  own  pri- 
vate use  and  for  the  use  of  his 
family,  end  upon  whloh  no  charge 
is  made  for  playing." 

section  14278,  R.J.  Missouri  1929,  provides  that 
any  person  v/ho  violates  the  provisions  of  lection  14272 
by  operating  any  of  the  tables  therein  mentioned  without 
e license,  shall  forfeit  and  pay  not  less  than  fifty,  nor 
more  than  four  hundred  dollars,  to  be  recovered  by  indiot- 
rnent  or  information. 

he  find  two  oases  in  this  state  which  have  reached 
the  appellate  courts  in  which  persons  aave  been  charged 
with  keeping  a pool  or  billiard  table  without  a license. 

In  State  v.  ohotts,  128  S.W.  245,  143  Uo.  App.  346, 
the  defendant  was  tried  (and  convicted)  upon  information 
v/ith  having  kept  a billiard  table  without  a license.  The 
defendant  operated  a tobacco  store.  In  conjunction  with 
his  tobacco  business,  defendant  set  up  a billiard  table 
for  the  use  of  the  public,  for  v/hioh  use  he  made  no  charge, 
either  directly  or  indirectly.  .>1.80,  defendant  kept  a 
reading  table  wnere  he  furnished  reading  matter  at  no 
charge  to  the  public.  In  disposing  of  this  case,  the  court 
said  at  l.c.  346: 
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"The  fact  that  defendant  made 
no  charge  to  the  patrons  of 
his  business  as  a merchant  for 
the  use  of  his  table  for  play- 
ing games  of  billiards  thereon 
was  immaterial.  It  was  per- 
mitting the  playing  of  such 
games  by  defendant  as  the  keeper 
of  the  tables  without  a license 
therefor  that  the  statute  com- 
prehended. Had  he  been  licensed 
as  such  keeper  he  would  hare 
been  authorized  to  have  charged 
for  the  use  of  his  tables  or 
he  could  have  permitted  the  use 
free  of  charge  to  his  patrons 
although  the  statute  is  silent 
as  to  that  matter.  It  was  the 
business  the  Legislature  had  in 
view  and  not  whether  the  licensee 
realized  any  profit  from  it,M. 

In  State  v.  Clarkson,  102  S.W.  2nd  159  (klo.  App. ) , 
the  Shotts  case,  supra,  was  cited  and  reaffirmed.  In  this 
case,  a voluntary  association  known  as  a "hecreation  Club'1 
was  formed.  Each  member  paid  the  sum  of  one  dollar  - out 
of  which  was  purchased  two  pool  tables.  The  members  it  the 
club  then  signed  an  agreement  whereby  each  was  to  pay  one 
dollar  per  month  to  defray  the  cost  of  upkeep  on  the 
tables,  rent,  lights,  heat,  etc.  The  monthly  fee  was  paid 
to  defendant  who  rented  quarters,  set  up  the  tables  and 
paid  all  expense  incident  to  the  operation  of  the  club  out 
of  said  money.  He  was  not  required  to  account  for  any 
surplus,  if  any,  in  said  fund,  ho  other  charge  was  made 
for  the  privilege  of  using  the  club*s  facilities.  No 
one  except  members  of  the  club  and  their  invited  guests  used 
the  tables.  The  defendant  was  convicted  in  the  trial  court 
of  keeping  and  permitting  to  be  kept  and  used,  pool  tables 
without  a license.  The  appellate  court  affirmed  this 
conviction. 

The  statute  is  directed  against  the  keeping  and 
using  of  said  table  at  any  other  place  than  in  the  home  by 
a person  for  his  own  use  or  the  use  of  his  family.  The 
question  of  operation  for  profit  is  immaterial. 
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The  license  provided  is  upon  the  keeper  of  the 
table,  whether  it  be  a person,  voluntary  association,  or 
an  incorporated  body.  \e  do  not  think  that  the  fact  the 
keeper  of  the  table  is  a corporation  makes  any  dis- 
tinction in  the  lavr.  The  law  requires  that  all  the 
tables,  mentioned  in  Section  14272  must  be  licensed,  ex- 
cept those  set  up  in  a private  residence  by  a person  for 
his  own  use  or  for  his  family.  The  tables  kept  by  vol- 
untary associations  or  non-profit  corporations  do  not 
fall  within  this  exception. 


CAiCLUJIOH 


Therefore,  it  is  the  opinion  of  this  department 
that  all  the  tables,  included  vithin  the  provisions  of 
lection  14272,  B.3.  Missouri  1929,  must  be  licensed  by 
the  county  court  to  operate.  The  only  exceptions  are 
those  mentioned  in  Section  14260,  R*S.  Missouri,  1929, 
that  is,  those  set  up  in  a private  residence  lor  a person's 
own  use  or  the  use  of  his  family. 


Respectfully  submitted. 


AUBREY  K.  HAMfchTT,  JR. 

Assistant  Attorney  General 


APPROVED  by: 


J.a.  TAYLOR 

(noting)  Attorney  General 
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CHATTEL  MCRTO/^ES:  Chattel  mortgages  that  have  ooen  filed 
and  not  recorded  may  be  subsequently  withdrawn 
and  duly  recorded,  according  to  law. 


Mr.  e~nld  J*  onworth 
c order  of  ..eeds 
t.  Louis  County 
lsyton,  Missouri 

ear  i5r.  onworth t 

Tils  will  acknowledge  receipt  of  your  request  for 
an  o inion,  wh  ch  reads  ns  follows: 


”000081  nelly,  wo  ar(  requested  to 
wt the raw  a lied  Chattel  Mortgage 
t rom  our  files  an c to  record  s me. 

If  the  or  Innl  Chattel  Vortga/e 
p operly  acknowle  ged  before  a 
Notary  iubllc  was  filed,  would  It 
be  In  violation  of  the  'lssourl 
statutes  to  comply  with  such  re- 
quests?" 


e direct  your  attention  to  action  3087,  H#  . o. 
1328,  re  let  nr  to  when  mortgages  of  personalty  ary  e filed 
or  recorded.  It  roads  as  follows: 


"No  mortgage  ar  deed  of  trust  of 
personal  property  liar  rafter  made  shall 
be  valid  pgeinst  any  other  arson 
than  the  art'es  thereto,  unless 
possession  of  the  mortgaged  or  trust 
p-operty  be  delivered  to  and  retained 
by  the  mortgagee  or  trustee  or  cestui 
qua  trust,  or  unless  the  m rtgage  or 
deed  of  trust  be  acknowledged  or  proved 
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and  recorded  In  the  county  In  which 
the  mcrtparor  or  grnntor  resides. 

In  such  mrnrer  pp  conveyances  of  land 
are  by  lrw  dlrecte  . to  be  acknowledged 
or  proved  and  recorded,  or  unloss  the 
mortgage  or  reed  of  trust,  or  a true 
copy  thereof,  shall  oe  Use  in  he 
office  of  the  recorder  of  deeds  of  the 
county  where  the  mortgagor  or  grantor 
executing  the  sumo  resides,  and  in  the 
case  o the  city  of  t.  Louis , w’th 
the  recorder  of  deeds  for  said  city, 
or,  where  such  grantor  is  o non-resi- 
dent o tho  state,  then  in  the  of  ice 
of  the  recorder  of  deeds  of  the  county 
or  city  whe^o  the  property  mortgaged 
was  sltuntel  at  ne  time  of  executing 
such  mortgage  or  deed  of  trust;  nnd 
such  rocordsr  shall  i odors#  on  such 
instrument  or  coty  the  t me  of  rere'.v  ng 
the  some,  anc  shall  keep  the  name  in 
h s office  for  the  ’nsoectlon  of  all 
persons;  end  such  mortgage  or  deed  of 
trust,  or  copy  hereof,  ra«y  be  sc  ' lle.i, 
elthou  h not  acme  vied  red,  and  shrll 
be  as  valid  ns  thou  b h-?  instrument 
were  ’'ully  surerd  u-'On  the  records  of 
the  county,  or,  in  case  of  the  city 
of  i^t.  Louis,  upon  the  recor  s of  sold 
city,  in  he  office  of  the  -acorder  of 
deeds;  end  such  instrument,  when  acknow- 
ledged and  recorded,  or  hen  4 he  sane, 
or  a copy  hereof,  shr.il  have  been  file:, 
as  above  provided,  shell  thenceforth  be 
notice  of  the  contents  thereof  to  all 
the  world." 


It  is  to  be  noted  from  'he  above  section  that  It  hss  for 
its  purpose  he  mnartin,  of  notice  to  the  world  of  chattels 
that  Lave  been  mortgaged,  and,  that  mortgages  of  oersonalty 
not  filed,  or  recorded,  would  be  void  except  ns  between  the 
parties,  bank  v.  dowers,  134  Jk?o.  432.  obvious  purpose 


'laT’Ch  1,  1£37 
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of  the  s atute  was  to  protect  the  mortgagee  in  any  interest 
that  he  may  have  n the  mortgaged  rersonalty. 

it  Is  to  be  further  noticed  that  the  above  section  Is 
written  n the  alternative  and  when  so  written  we  construe 
the  word  '"or"  to  mean  e ther.  Dodd  vs*  -ndepenc'ence  tove 
& Furnace  :;o.  51  3.  v.  (2nd)  114* 

In  4 he  case  of  Joplin  Cuprly  Co.  vs.  ivest,  135  b.  W. 
156,  1.  c.  161,  the  cpr ingf laid  Court  of  ppeals  speaking 
o the  construct  ion  of  a s atute  said: 


''  t-  tutea  must  be  construed  in  refer- 
ence o he  subject-matter,  the  object 
wh'ch  c-  ompte  and  induced  heir  en- 
actment an  he  misch  ef  they  are  in- 
tended to  remedy.” 


Tius,  it  may  be  seen  that  mortgages  o neraonolty  may 
be  '.roved  end  recorded  ns  conveyances  of  lan  , or  a true 
copy  of  such  mortgages  mny  be  ^iled.  Ii  he  interest  of  the 

mortgagee  may  better  be  s erved  by  the  wi  hdrawlng  of  the 
filed  chattel  mortgage  and  subseq  ent  recording,  the  statutes 
make  no  in’  ib  it  ion  ’■’egardlng  such  procedure.  he  va  ioua 
reasons  that  the  mortgagee  might  withdraw  the  filed  mortga  e 
and  record  the  same,  need  not  be  discussed. 


CubCLVDlOH 


It  s the  opinion  of  this  department  that  a chattel  mort- 
gage may  x roper ly  be  filed  with  the  recorder  of  deeds  > nd  sub- 
sequently be  withdrawn  and  recorded  in  the  manner  in  which  con- 
veyances of  land  are  proved  and  recorded. 


Respectfully  submitted. 


• PPih  VED* 


RVZ  ELL  C,  STOKE 

ss  latent  attorney  General 


T 

v • • 1 / ±j  ,* 

(Acting)  t orney  General 
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SHERIFF:  Entitled  to  a fee  of  five  cents  for  "calling 

a ny  action”  only  when  there  is  a cause  actually 
pending  before  a court  of  record  in  which  there 
is  a party  plaintiff  and  party  defendant. 

\ V 
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Honorable  -.Ivin  S.  Douglas 
Prosecuting  Attorney 
Polk  County 
Bolivar , Missouri 


Dear  Sir: 


This  Department  Is  in  receipt  of  your  letter 
of  February  27,  requesting  an  opinion  on  the  construc- 
tion of  Section  11789,  Revised  Statutes  Missouri  1929. 
Your  letter  is  as  follows* 

"Section  11789,  R.  S.  Mo.  1929 
provides  that  the  sheriff , shall 
be  allowed  *For  every  action 
called  at  each  terra £.05.* 

"I  understand  that  some  counties 
have  construed  this  provision  to 
mean  that  for  every  order  entered 
of  record  in  a court  of  record, 
including  the  County  Courts  and 
Probate  Courts , that  the  sheriff 
Is  entitled  to  five  cents.  This 
office  has  been  asked  by  the 
sheriff  of  this  county  whether 
this  section  Is  to  be  so  construed. 

I would  appreciate  your  opinion  on 
this  matter." 


Section  11789,  Revised  Statutes  Missouri  1929, 
relates  to  the  fees  of  the  sheriff  and  relates  mainly 
to  his  duties  and  fees  In  connection  with  circuit 
courts.  As  to  the  provision  "For  every  action  called 
at  each  term.  . . $.05  ' It  will  be  necessary  to  deter- 
mine the  meaning  of  the  word  "action." 

Section  2822,  Revised  Statutes  Missouri  1929, 
beincr  the  definition  of  certain  terms  as  used  in  the 
statute,  defines  "action"  to  include  "counterclaim  and 
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set-off 


It  la  further  defined  In  the  case  of  Smith  v 
St. Louie  Beef  Canning  Company  14  Mo.  App.  1.  c.  526, 

11  Our  present  statute  on  the  subject 
Is  so  plain  and  unequivocal , that 
Its  Interpretation  needs  not  the 
least  aid  from  the  ancient  distinc- 
tions between  forms  of  action, or 
the  origin  and  development  of  the 
trial  by  jury.  'An  Issue  of  fact 
In  an  action  for  the  recovery  of 
'"•oney  only,  or  of  specific  real  or 
personal  property,  must  be  tried 
by  a jury,  unless  a Jury  trial  be 
waived  or  a reference  ordered, as 
hereinafter  provided.'  Kev. Stats, 
sect. 3600.  The  word  action  does 
not  mean  the  defence  set  up, nor 
the  Issue  developed  In  a cause. 

It  means , according  to  the  books, 

'the  legal  demand  of  one's  Just 
rights,'  In  other  words,  the 
pla'ntlff's  suit.” 


The  word  "action11  Is  defined  In  1 Corpus  Jurl 
oage  924,  as  follows* 

"An  assertion  In  a court  of  Justice 
of  a right  given  by  law;  a demand 
or  legal  proceeding  In  a court  of 
justice  to  secure  one's  rights; the 
prosecution  of  some  demand  In  a 
court  of  Justice;  the  means  by  rhich 
men  litigate  with  each  other;  the 
means  that  the  law  has  provided 
to  put  the  cause  of  action  into 
effect;  the  formal  means  or  method 
of  pursuing  and  recovering  one's 
right  in  a court  of  justice;  the 
rightful  method  of  obtaining  in 
court  what  Is  due  to  any  one;  the 
prescribed  mode  of  enforcing  a 
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right  in  the  proper  tribunal; 
a remedial  instrument  of  justice 
whereby  redress  is  obtained  for 
any  wron^  committed  or  right 
withheld;  a proceeding  in  court, 
whether  of  equity  or  law;  a suit 
or  process  by  which  a demand  is 
made  of  a right,  in  a court  of 
justice;  a proceeding  at  law  to 
enforce  a private  right  or  to 
redress  a private  wrong;  a civil 
proceeding  taken  in  a court  of 
law  to  enforce  a rip^xt;  a Judicial 
proceeding  for  the  prevention  of 
redress  of  a wrong;  a proceeding 
by  one  party  against  another  to 
try  their  mutual  rights;  an  ordinary 
proceeding  in  a court  of  Justice 
by  which  one  party  prosecutes 
another  for  the  enforcement  or 
protection  ol  a right,  the  redress 
or  prevention  of  a wrong,  or  the 
punishment  of  a public  offense; 
a Judicial  proceeding  which  will, 
if  prosecuted  effectually,  result 
in  & judgment." 


by  statute  the  sheriff  is  compelled  to  perform 
duties  for  the  county  court  and  probate  court,  for 
which  he  receives  a stipulated  amount  per  diem.  Constru- 
ing the  word  "action1'  in  its  use  and  legal  meaning,  we 
are  of  the  opinion  that  the  sheriff  is  entitled  to  a fee 
of  five  cents  in  any  court  only  in  the  event  that  a case 
or  an  action  is  called  wherein  there  is  a causa  of  action 
pending  in  the  court  in  which  there  is  a party  plaintiff 
prosecuting  an  action  against  a defendant. 

Respectfully  submitted. 


OLLIViR  W.  VOLKS 
Assistant  Attorney  General 

APPROVED* 


j".  ?ayh3e 

(Acting)  Attorney  General 
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INHERITANCE  TAX:  \1)  Missouri  Road  Bond*  subjeot  to  inheritance 

taxation  in  Missouri,  (2)  United  States  Treasury 
Bonds  subjeot  to  inheritance  taxation  in  Missouri, 
(3)  War  Risk  Insurance  not  subjeot  to  inheritance 

taxation  in  Missouri. 


March  12,  1937. 


Mr.  H.  E.  Doernor, 
Public  dninistr  itor , 
Pemiscot  County, 
3toele,  Missouri. 

Do  r sir: 


FILED 


This  department  is  in  reo. lpt  of  your  lottr  of 
March  10,  1937,  roquostlng  opinion  as  follows: 

"We  have  an  estate  now  in  course  of  administration 
in  the  Probate  Court  of  our  county,  practically  the 
entire  estate  consists  of 

First  Missouri  Road  Bonds 

Second  United  Jtates  Treasury  Bonds 

Third  A United  States  Veterans  Insurance  : olloy 

as  the  Intestate  deceased  w a a single  nan  he  only 
left  broth  rs  and  their  descendants. 

The  question  has  orison  as  to  whether  upon  an  appraise- 
ment of  this  est  te  whether  or  xa> t any  or  all  of  the 
above  mentioned  assets  or  the  value  thereof  is  liable 
to  e tax. 

The  Insurance  policy  reads  that  it  is  to  be  flee  from 
all  taxes.  But  we  do  not  know  whether  or  not  this 
opplios  to  collateral  inheritance  tax  or  not. 

Pould  appreciate  y ur  a vice  In  the  matter.” 


I. 


Tho  exemption  of  state  bonds  from  all  state,  county 
or  municipal  taxation  does  not  prevent  the  imposition 
of  a succession  tax  u on  .’hen. 

Beotion  570,  Laws  of  Missouri  1931,  pace  130,  provides, 
in  part,  as  follows: 
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tax  shall  be  and  is  hereby  imposed 
upon  the  transfer  of  any  property,  real, 
personal  or  nixed,  or  any  interest  therein, 
or  income  therefrom.  In  trust,  or  other- 
wise, to  persons,  institutions,  associations, 
or  cor  point  ions,  not  hr  inafter  exempted 
in  the  following  o .aes  ******************  « 


The  Missouri  Inheritance  Tax  is  not  a pr  party  tax,  nor 
is  it  a tax  levied  a g Inst  persons,  but  rather  it  is  an  exaotion  in 
the  nature  of  a '♦death  duty”  to  be  paid  to  the  State  upon  the 
oooaslon  of  a dooth  and  consequent  transf  r of  ownership  in  the 
property  of  the  decedent.  In  re  nosing's  instate,  85  S.  »/.  (2nd) 
495. 

In  the  rather  recent  case  of  Waddell  vs.  boughton,  140 
3.  E.  160,  the  Supreme  Court  of  liorth  Carolina  had  the  precise 
problon  presented  to  them  that  is  here  before  us.  Connor,  J. , in 
delivering  the  opinion  of  the  Court  said: 

"The  inheritance  tax,  however,  which  plain* 
tiff  has  been  required  to  pay,  and  whioh  he 
has  paid,  is  not  a tax  upon  the  bonds,  as 
property  owned  by  him,  but  upon  his  right 
to  take  and  hold  said  bonds  under  the  will. 

The  bonds  are  exempt  from  taxation  in  the 
hands  of  a holder,  but  this  exemption  does 
not  oxtend  to  the  right  of  succession,  or 
to  tho  right  to  have  said  bonds  transferred 
to  him. 

Tills  necessarily  follows,  we  think, 
fr  rn  the  nature  of  an  inheritance  tax,  as 
defined  by  this  court  eind  as  levied  and 
collected  under  the  statute.  It  is  not 
a tax  on  property,  but  on  the  succession 
to  or  transfer  of  property,  occasioned  by 
deith.  It  has  been  so  held  consistently 
in  many  decisions  of  this  court." 


II. 

United  .States  Bonds  a o sub.ieot  to  t e 
Missouri  Inheritance  Tax. 


The  power  of  tho  State  to  exact  a succession  or 
inherit nnce  tax  with  respect  to  united  States  bonds  which  are 
exempt  from  pr  party  taxation  is  well  set  led.  In  the  case  of 
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Plunner  v«  Color,  170  U.  3.  115,  the  court,  In  reaching  this 
o nolusion  sold: 

"Wo  think  the  conclusion  fuirly  t » be 
drown  from  the  state  and  Federal  o ses  is 
that  the  right  to  take  pr  /porty  by  will  or 
deaoent  is  derived  from  and  regulated  by 
nunioipal  law;  that,  in  assessing  a tax 
upon  such  right  or  privilege,  the  state 
nay  lawfully  neasure  or  fix  the  amount  of 
tho  tax  by  referring  to  the  volue  of  the 
property  passing;  and  that  the  incidental 
fact  that  such  pr  party  is  composed,  in 
whole  or  in  part,  of  Federal  securities, 
does  not  invalidate  the  tux  or  the  law 
under  hioL  it  is  imposed." 


III. 

..or  i is;;  lnsur  nco  i3  not  subject  to 
the  Missouri  Inheritance  Tax. 


i.o  hav  heretofore  had  occasion  to  discuss  the  above 
propositi  n,  and  we  are  enclosing  copy  of  an  opinion  of  this 
Department  holding  that  such  insurance  is  not  subject  to 
inheritance  taxation  in  Missouri. 


0U1.JHJ3I0H 

In  view  of  the  foregoing,  it  is  the  opinion  of  this 
Department  that  Missouri  Hoad  Honda  and  United  itatas  Treasury 
Honda  ore  subject  to  the  inh  rltonoo  tax  imposed  by  tho  laws 
of  the  3tate  of  Missouri  for  tho  reason  that  tho  Missouri 
Inheritance  Tax  is  not  a tax  on  proporty,  but  rather  o tax 
upon  the  right  to  succeed  to  pro  erty.  i7e  are  further  of  the 
opinion  th- t -«r  Risk  lnsur1  noe  is  not  subject  to  inh  rit-noe 
taxation  in  Missouri. 


Respectfully  submitted. 


Join.  r.  HtrilLdi , Jr., 
ytssidt  nt  Attorney  Gen  r *1. 


APPROVED* 


J.‘e.  T’VlOR,1 'Acting 
Attorney  Gen  ral 
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C OUNTY  C OLLECTOKS : 


Collectors  cannot  retain  twenty-five 
per  cent,  incre.se  under  . ectlon  9935a, 
Law.  of  ino.  1935,  by  reason  of  Section* 
3,  Article  XIV,  Missouri  Constitution, 


i ay  21,  1937* 


Senator  t hll  j«.  J-onnelly 
Missouri  Senate 
Jefferson  City,  Mi-  souri 

i«ar  Senator  Donnelly: 

This  is  to  acknowledge  the  receipt  of  your  letter 
of  may  19,  1937,  in  which  you  request  the  opinion  of  this 
Lepartment  as  to  the  commission  of  the  county  collectors  in 
the  collection  of  taxes,  ^our  letter  is  as  follows: 

"The  Fifty -seventh  General  assembly 
of  Missouri  passed  an  act  found  in  the 
Session  acts  of  1935,  at  pages  454  to 
458  inclusive,  fixing  the  salaries  or 
commission  for  county  collectors, 

"at  the  general  election  in  1934  county 
collectors  were  elected  throughout  the 
State,  This  was  over  a year  after  the 
effective  date  of  the  Act, 

"The  Fifty-Eight  General  Assembly  passed 
an  Act  found  on  page  406  of  the  Session 
Acts  of  Missouri,  1935,  approved  ^ay  1, 

1935,  relating  to  the  maximum  fees  and 
commissions  which  may  be  retained  by 
the  collectors  for  the  payment  of 
deputies  and  clerical  hire.  There  were 
no  additional  duties  specified  in  the 
Act  and  no  additional  duties  actually 
performed  until  possibly  in  some  counties 
after  January  1,  1937,  when  the  collectors 
took  over  the  duties  of  the  couj  ty  treas- 
urers and  became  ex-officio  county  treas- 
urers by  the  reason  of  the  consolidation 
of  those  two  offices, 

"In  view  of  the  fact  that  the  collectors 
were  elected  in  the  general  election 
in  1934  and  at  that  time  they  knew  what 
their  salaries  and  duties  were  to  be  even 
to  the  extent  that  they  would  be  required 
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to  take  over  the  duties  of  the  office 
of  the  county  treasurers  on  January  1, 

1937,  1 would  like  to  know  whether  or 
not  the  county  collectors  were  entitled, 
or  are  now  entitled,  to  retain  or  collect 
the  twenty-five  per  cent  additional  fees 
for  deputy  and  clerical  hire  as  provided 
for  In  the  Act  of  1935  on  page  406* 

"In  other  words,  would  this  be  construed 
as  an  increase  In  the  compensation  or  fees 
of  the  county  collectors  during  their 
term  of  office*  In  this  connection  I 
desire  to  call  your  attention  to  Section 
8 of  Article  14  of  the  Constitution  of 
Missouri* 

"If  It  Is  your  opinion  that  the  collectors 
are  not  entitled  to  retain  the  twenty-five 
per  cent  increase  as  provided  for  in  the 
Act  of  1935,  at  page  406,  then  would  not 
the  collectors  be  required  to  pay  back  to 
the  counties  the  amount  retained  in  violation 
of  this  Constitutional  provision* 

"I  would  appreciate  an  early  opinion  from 
you  In  regard  to  this  matter*" 


jib  we  understand  it,  the  question  is:  ..hether  or 
not  section  9935a,  enacted  by  the  58tli  General  Assembly,  and 
found  in  haws  of  Missouri,  1935,  at  page  406,  is  applicable 
to  the  collectors  now  in  office  who  were  elected  in  November, 
1934,  for  a four-year  term,  or.  In  other  words,  whether  said 
collectors  may  legally  retain  the  twenty-five  per  cent,  in- 
crease in  fees  and  commissions  allowed  under  Section  9935a, 
supra,  in  view  of  Section  8,  Article  XIV  of  the  Constitution 
of  Missouri.  This  section  provides: 

"The  compensation  or  fee3  of  no  State, 
county  or  municipal  officer  shall  be 
Increased  during  his  term  of  office;  nor 
shall  the  term  of  any  office  be  extended 
for  a longer  period  than  that  for  which 
such  officer  was  elected  or  appointed*” 
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In  approaching  this  question  it  might  be  well  to 
trace  briefly  the  amendments  to  Section  9935,  Revised  Statutes 
of  Missouri,  1929.  The  General  assembly  of  1933  by  the  re- 
enactment of  Section  9935,  Laws  of  Missouri,  1933,  pages  454- 
455,  adopted  the  same  general  scheme  as  to  the  commissions  the 
collectors  were  allowed  to  retain,  as  it  existed  under  Section 
9935,  supra.  This  section  in  part  provides  as  follows: 

"The  collector,  except  in  counties 
where  the  collector  is  by  law  paid  a 
salary  in  lieu  of  fees  and  other  com- 
pensation, aha  11  receive  as  full  compen- 
sation for  hi  a services  in  collectin'!; 
the  revenue,  except  back  taxes,  the 
following  commissions  and  no  more  : * *“ 

In  the  re-enactment  of  Section  9935  it  left  out  the 
following  part  of  said  section  in  sub-division  XV: 

* that  no  collector  shall  be  allowed 
to  retain  over  nine  thousand  dollars  of 
commissions  and  fees  In  any  one  year 
except  as  provided  in  sub-division  fourteen 
herein." 

Ana  in  lieu  of  the  omitted  portion  it  adopted  the  schedules  in 
the  first  thirteen  sub -divisions,  but  very  materially  reduced 
the  maximum  amounts  the  collectors  in  the  various  sub-divisions 
were  allowed  to  retain;  said  portion  of  said  section  being  as 
follows: 

"irroviaed,  that  no  collector,  except 
as  provided  In  subdivision  fourteen 
herein,  stall  be  allowed  to  retain 
commissions  and  fees  in  any  one  year  in 
excess  of  the  following  anounts:  In 
any  county  com'ng  within  the  provisions 
of  subdivisions  ene  to  seven,  inclusive, 
hereof  not  more  than  ,2500.00;  in  any 
county  coming  within  the  provisions 
of  subdivision  eight,  not  more  than 
,.3000.00;  In  any  county  coming  within 
the  provisions  of  subdivision  nine,  not 
more  than  ,.3600.00;  In  any  county  coining 
within  the  provision  of  subdivision  ten, 
not  more  than  {4000.00;  in  any  county 
coming  within  the  provisions  of  sub- 
division eleven,  not  more  than  ^4500.00; 
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In  any  county  coming  within  the  pro- 
visions of  subdivision  twelve,  not 
more  titan  .5000.00;  in  any  county 
coming  within  the  provisions  of  sub- 
division thirteen,  not  more  than 
,5500.00;  " 

And  said  amendment  provided  further: 

"that  the  limitations  herein  contained 
as  to  the  total  compensation  of 
collectors,  treasurers  and  ex-officio 
collectors  shall  not  apply  during  the 
official  terra  of  the  persons  now  hold- 
ing such  offices,  but  the  compensation 
of  such  persons  now  holding  said  offices 
shall  be  governed  as  now  provided  by  law.1' 

■•■he  1933  reenactment  of  Section  S935,  supra,  did 
not  change  the  law  in  regard  to  tie  expenses  the  collector  was 
required  under  the  laws  to  pay  out  of  his  commissions  but 
left  it  as  it  was  under  the  old  law.  Therefore,  in  those 
counties  where  he  paid  his  deputies  out  of  his  commissions 
and  fees  of  his  office,  the  law  remained  as  it  was,  notwithstand- 
ing the  reduction  of  the  naximum  amount  he  was  allowed  to 
retain. 


Under  the  law  as  it  existed  prior  to  1933,  he  paid 
his  deputies  and  clerical  hire  out  of  his  commissions,  and 
under  the  1933  lav/  he  continued  to  pay  his  deputies  and  clerical 
hire  out  of  his  coueJ. ssions.  Then  in  1935,  during  the  term 
of  the  collectors  who  were  elected  in  November  1934,  the 
58th  eneral  assembly  enacted  a new  law,  found  at  page  406, 
haws  of  Missouri,  1936,  and  denominated  same  Section  9935a, 
which  is  as  follows : 


"That  the  officers  referred  to  in 
Section  9936,  in  addition  to  the  max- 
imum amount  of  fees  and  commissions 
permitted  to  be  retained  by  County 
Collectors  as  provided  in  Section  9935 
Revised  Statutes  of  Missouri  for  1929, 
as  amended  by  an  act  of  the  General 
Assembly,  approved  hay  11,  1933,  and 
found  in  the  Session  Laws  for  1933  at 
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pages  454  to  458,  Inclusive,  each 
such  officer  may  retain  for  the  pay- 
ment of  Deputy  and/or  clerical  hire 
a sum  not  to  exceed  twenty-five  per 
cent  of  the  maximum  amount  of  fees  and 
commissions  which  such  officer  Is  per- 
mitted to  retain  by  said  Section  as  so 
amended,  but  such  Deputy  and/or 
clerical  hire  shall  be  payable  out  of 
fees  and  commissions  earned  and  collect- 
ed by  such  officer  only  and  not  from 
general  revenue." 

Coming  now  directly  to  your  question  asked  in 
your  letter,  as  to  whether  or  not  this  twenty-five  per  cent, 
increase  for  deputy  and/or  clerical  hire  Is  applicable  to 
and  may  be  retained  by  the  collectors  In  office  and  elected 
at  the  Kovember,  1934,  lerm.  It  must  be  borne  in  mind  that 
his  deputy  or  deputies  and  clerical  hire  were  paid  out  of 
his  commissions  under  Section  9935,  K.  S.  mo.  1929,  and 
under  re-enacted  Section  9935,  Daws  of  Missouri,  1933,  page 
454.  Anc  under  the  1935  act  the  collectors  may  continue  to 
do  so  but  they  have  a twenty -five  per  cent,  increase  for 
that  purpose,  if  their  commissions  amount  to  that  much  more 
over  the  maximum  amounts  they  were  permitted  to  retain  under 
the  1933  act. 

Is  this  twenty-five  per  cent,  increase,  therefore, 
such  an  increase  of  compensation  or  fees  as  comes  within 
the  meaning  of  Section  8,  article  XIV  of  the  Missouri  Consti- 
tution? 

In  Kuling  Case  Law,  Vol.  22,  page  534,  it  is  said: 

"A  constitutional  provision  forbidding 
the  change  of  the  compensation  of  an 
official  during  his  term  of  office  is 
inexorable.  It  admits  of  no  exceptions 
and  affords  no  opportunity  for  evasion 
by  the  Legislature  or  other  body." 

■‘■he  law  is  well-settled  In  Missouri  and  numerous 
cases  may  be  cited  that  the  compensation  of  a public  official, 
such  as  County  Collector,  may  not  be  increased  during  his 
term  of  office,  and  we  cite  the  following  cases: 
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State  ex  rel.  Stevenson  v.  Smith,  87  *-o.  158; 

Givens  v,  uaviess  County,  107  Llo.  603;  Callaway  County 
v.  Henderson, 119  tiO,  32,  1,  c,  40;  Folk  v,  ut,  uouis,  250 
Mo,  116,  1,  c,  134;  State  ex  rel,  Truman  v,  Jost,  269  Mo. 

248;  State  ex  rel,  Suchanan  Co,  v,  Xmel,  280  Ho,  1,  c,  559, 

It  is  said  in  46  Corpus  Juris,  p,  1026,  Section 
226,  the  following: 

"Under  a constitutional  prohibition 
against  Increasing  the  compensation 
of  officers,  where  the  statute  allows 
a lump  sum  to  cover  their  compensation 
and  expenses,  such  sum  cannot  be  in- 
creased during  their  term,  and  the 
allowance  of  additional  deputies  to  be 
paid  out  of  public  funds  to  an  officer 
who  is  bound  to  pay  all  deputies  ard 
assistants  from  his  salary  is  a viola- 
tion of  such  a provision, 

The  general  rule  is  stated  as  follows  in  L,  K,  A,, 
1918C,  in  notes  at  page  561: 

"The  general  rule  is  that  where  the 
compensation  of  a public  officer  is, 
by  statute,  fixed  at  a lump  sum  which 
is  to  cover  the  expense  of  running 
the  office,  it  is  a violation  of  a con- 
stitutional provision  prohibiting  an 
Increase  of  salary  during  such  officer's 
term  to  authorize  the  appointment  of  a 
deputy  or  assistant  where  there  was 
none  before,  and  to  provide  that  the 
compensation  be  met  from  the  public  fund," 

We  are  inclined  to  the  view  that  the  collectors 
now  in  office  and  electee  at  the  November,  1934,  general 
election  are  not  entitled  to  the  twenty-five  per  cent,  in- 
crease as  permitted  under  the  amendment  of  1935,  For  example 
a collector  under  subdivision  thirteen  of  the  1935  Act  was 
allowed  to  retain  $>5500,00  if  the  fees  and  commissions  amount 
ed  to  that  much  and  he  then  paid  his  deputies  and  clerical 
hire  ^1200,00  out  of  said  sum,  under  the  1935  enactment  he 
would  be  permitted  to  pay  his  deputies  and  clerical  hire  out 
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of  the  twenty-five  per  cent  Increase  and  would  be  per- 
mitted to  retain  the  %il200.0Q  theretofore  paid  out  for 
deputy  hire  for  himself,  and  his  compensation  would  there- 
by be  increased  that  much* 

In  Wines  v.  Garrison,  214  Pac.  56,  1.  c.  58,  26 
a.  L.  R.  1302,  quoting  from  the  case  of  Dougherty  v,  Austin, 
94  Cal.  611,  29  lac.  1095,  16  L.  h.  a.  161,  it  was  said: 

"Phe  sum  allowed  to  any  given  officer 
being  a lump  sum  out  of  ich  he  must 
pay  for  the  services  of  all  deputies 
and  assistants  necessary  for  the 
prompt  and  faithful  discharge  of  all 
the  duties  of  the  office,  it  is  evident 
that  his  own  coupe nsation  consists  of 
the  residue  remaining  after  payment 
of  such  deputies  and  assistants;  and 
it  is  equally  evident  that  just  so  far 
as  the  county  assumes  the  payment  of 
such  deputies  and  assistants,  such 
residue  is  enlarged  and  the  compensation 
increased. * " 

-md  further  in  said  oplxiion  it  was  said  (1.  c.  59): 

"In  County  of  Calaveras  v.  Poe,  167  Cal. 

519,  140  Pac.  23,  it  was  held  to  be  the 
fixed  and  settled  law  of  this  state  that 
the  allowance  of  a deputy  to  an  officer 
who  had  theretofore  received  a gross 
sum  to  cover  his  compensation  and  the 
expenses  of  his  office  was  a violation 
of  the  Constitution  if  made  during  his 
term  of  office,  citing  Dougherty  v. 

Austin,  supra;  Humlston  v.  Shaffer, 

145  Cal.  195,  78  Pac.  651;  .Cider  v. 

Carey,  19  Cal.  App.  776,  127  Pac. 826; 

Kanson  v.  Underhill,  12  Cal.  App.  546, 

107  Pac.  1016;  applestill  v.  Gary,  18 
Cal.  App.  387,  123  Pac.  228." 
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It  la,  therefore,  our  opinion  that  the  twenty- 
five  par  cent.  Increase  allowed  the  collectors  under  the 
Laws  of  Missouri,  1935,  page  406,  Is  not  available  to  the 
county  collectors  now  in  office  and  elected  at  the  November, 
1934,  general  election,  by  reason  of  Section  8,  Article 
XIV  of  the  Constitution  of  i-Issouri, 


Very  truly  yours. 


COVLLL  R.  HKWITT 

Assistant  Attorney-General 


ar  JrhOViiL: 


Attarney-c-eneral 
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DEPUTY  AND 
ASSISTANT  CIR- 
CUIT CLERKS. 


Their  appointment  and  salaries 
under  House  Bill  No.  177. 


) 


August  11th,  1037. 


Mr.  .Ivin  s . Douglas, 

Prose cutin  attorney, 

Bolivar,  Missouri. 

Dear  Mr.  Douglas: 

This  is  to  acknowledge  receipt  of  your  letter 
of  July  2nd,  in  which  your  request  and  opinion  of  this 
department  relative  to  house  Bill  No.  177  passed  by  the 
58th  General  .assembly  pertaining  to  the  appointnent  and 
salaries  of  deputy  and  assistant  oircuit  court  clerks. 

Your  letter  is  as  follows: 

"I  an  writing  you  in  regard  to  the  recently 
passed  leglAation  in  regard  to  the  Circuit  Clerk’s 
offices.  V.e  do  not  have  a copy  of  the  lav/  here, 
but  it  is  the  common  understanding  that  the  law 
purports  to  be  effective  inriediately . 

Do  the  provisions  of  the  law  relating  to 
the  appointrent  of  the  deputies  and  the  fixing 
of  their  salaries  by  the  Circuit  Judge  become  ef- 
fective immediately  and  apply  to  the  present  of- 
ficers? Is  it  necessary  for  the  Judge  to  approve 
the  appointr-ent  of  deputies  anu  fix  their  salar- 
ies now? 

Is  it  the  opinion  of  your  offioe  that  this 
act  can  vallcly  affect  the  officers  during  their 
present  terms? 

Judge  okinker  of  our  judicial  circuit  lias 
planned  to  be  out  of  the  *>tute  on  a two  months 
vacation  after  next  Thursday,  July  10th,  and  he 
would  like  to  perform  whatever  duties  lie  has  in 
accordance  with  the  new  legislation  before  he 
leaves  for  the  summer." 

Under  the  provision  of  section  111:12,  UD3  Ses- 
sion ,.ot  at  page  371,  deputy  and  assistant  oircuit  court 
clerks  were  appointed  by  the  circuit  court  clerks  with 
the  approval  of  tba  county  courts,  \ :.io  aaiu  oourts  fix- 
ed the  compensation  of  such  deputies  or  usaiatfiutu,  with 
a limitation,  for  such  time  as  they  desired  to  deaL;nste. 
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The  Clerks  could,  under  said  section,  discharge  such  offi- 
cials at  uny  time  ana  the  courts  could,  at  any  time,  modi- 
fy or  rescind  their  order  permitting  such  appointment  by 
the  clerks  and  reduce  the  compensation  theretofore  fixed. 

House  Bill  No.  177,  section  11012  provides  for 
the  approval  and  fixing  of  the  salaries  of  the  deputy  and 
assistant  circuit  court  clerks  by  the  circuit  court,  said 
section  11812  being  as  follows: 

"Lvery  Clerk  of  a Circuit  Court  shall  be 
entitleu  to  such  number  of  deputies  and  assis- 
tants, to  be  appointed  by  such  official,  with 
the  approval  of  the  Judge  or  Jud^s  of  the  Cir- 
cuit Courts , as  such  Judge  or  Judges  shall 
deem  necessary  for  the  prompt  ana  proper  uis- 
of  urge  of  the  duties  of  hie  office.  The  Judfje 
or  Judges  of  the  Cirouit  Court,  in  its  oruer 
permitting  the  Clerk  to  appoint  deputies  or 
assistants,  shall  fix  the  compensation  of  such 
deputies  or  assistants  which  said  order  ehall 
designate  the  period  of  tine  suoh  deputies  or 
assistants  nay  be  eurployed.  Livery  suoh  order 
shall  be  entered  of  record,  and  a certified 
copy  thereof  shall  be  filed  in  the  office  of 
the  County  Clerk.  The  Clerk  of  the  Circuit 
Court  nay  at  any  time,  discharge  any  deputy  or 
assistant,  arid  may  reflate  the  tine  of  his  or 
her  employment,  and  the  Cirouit  Court  may,  at 
any  time,  modify  or  reaolnd  its  order  permitt- 
ing an  appointment  to  be  made." 

In  the  case  state  ox.  rel  vs  Cordon  238  Mo.  166, 
in  passing  on  the  question  as  to  whether  appointive  of- 
ficers, with  no  certain  fixed  term  of  office,  coro  within 
the  inhibition  of  Artiole  14,  section  8 of  the  Constitu- 
tion of  Missouri,  the  court  said: 

"Attending  to  the  main  question,  its  ans- 
wer finds  itself  in  the  very  words  and  intend- 
ment of  the  Constitution.  Those  words  are  com- 
mon to  many  Constitutions.  They  were  carefully 
chosen,  have  been  frequently  under  judicial 
scrutiny,  and  have  received  a definite  Judicial 
construction,  as  will  be  seen  further  on.  Ob- 
serve, the  Constitution  does  not  say  that  the 
salary  of  no  officer  can  be  increased  at  any 
time . It  says  such  salary  shall  not  be  inoreas- 
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ed  durian  a oertain  tir  e or  vhlle  a certain 
thing  lasts.  T*Vhat  Is  that  time  or  thing? 

It  Is  ”his  terr.  of  office.”  Therefore  the 
officer  In  rind  Is  not  any  officer,  but  Is 
one  of  a definite  kind,  one  who  has  an  of- 
ficial terr.  If  any  officer  has  no  "tern 
of  office”  he  does  not  measure  up  to  the 
constitutional  subject-natter  and  is  not 
within  the  words  or  intendrent  of  the  Con- 
stitution. 

In  the  enclosed  opinion  written  by  Kr.  Coveil  R. 
Hewitt,  Assistant  Attorney  General,  the  er  ergency  clause 
of  House  Dill  No.  177  was  held  to  be  unconstitutional. 


CO  CLlioICN 


It  is,  therefore,  the  opinion  of  this  depart- 
ment that  House  Bill  Ho.  177  does  not  go  into  force  and 
effect  until  September  6th  and  that  thereafter  appointments 
of  deputies  and  assistant  circuit  court  clerks  nust  have 
the  approval  of  the  Judge  or  Judges  of  the  Circuit  Courts 
and  that  the  compensations  of  said  officials  shall  be  fix- 
ed by  said  Judge  or  Judges. 

Your  second  question  is  answ ered  by  an  opinion 
written  by  l.'r.  Covell  R.  Hewitt,  assistant  Attorney  General, 
on  August  6th,  a copy  of  which  said  opinion  I an  enclosing 
herein. 

Yours  very  truly. 


J.  V.  I'EDI.IITQ 

Assistant  attorney  General. 


A1  : 
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COUNTY  COURTS  - Shall  not,  under  Section  5,  Cxnss  3,  estimate 
expenses  to  be  less  than  last  preceding  even  year  in 
even  years;  likewise  relates  to  odd  years. 


December  20,  1937. 


Honoraole  Llvin  S.  Douglas 
prosecuting  Attorney 
Polk  County 
Bolivar,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  re- 
quest of  December  17,  1937,  for  an  opinion,  reading 
as  follows: 

"I  invite  your  attention  to  Section  5, 
page  244  of  the  laws  of  1933,  referring 
to  the  County  Budget, 

"Class  three  under  that  section  contains 
the  provision  in  the  last  sentence 
thereof  that  •This  esth  ete  (referring 
to  expense  of  holding  circuit  court, 
pay  of  petit  jurors,  etc)  shall  not 
be  less  than  last  preceding  year  in 
even  years  and  last  preceding  odd 
year  in  odd  years.’ 

"In  your  opinion,  does  this  provision 
mean  the  amount  such  expense  ran  for 
the  last  preceding  odd  or  even  year 
as  the  case  may  be,  or  does  it  mean 
the  estimate  filed  shall  not  be  less 
than  the  estimates  filed  in  such  pre- 
ceding years?" 


be  have  considered  Section  5,  Class  3,  Laws  of 
Mo.  1933,  page  344,  and  particularly  the  last  sentence 
of  Class  3,  reading  as  follows: 

"This  estl:  ate  shall  not  be  less  than 
last  preceding  even  year  in  even 
years  and  last  preceding  odd  year 
in  odd  numoered  years." 
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This  part  of  the  statute  is  plain,  unambiguous 
and  mandatory  in  its  terms,  and  needs  no  interpreta- 
tion. State  ex  rel.  Jacobsmeyer  v.  Thatcher,  92  S.  W. 
(2d)  640,  and  clearly  contemplates,  without  equivocation, 
that  the  estimate  for  expenses  made  during  an  even  year 
shall  not  be  less  than  the  estimate  for  expenses  in  a 
preceding  even  year.  Likewise,  as  relates  to  an  odd 
year. 


To  illustrate:  1937  is  an  odd  year,  consequently 
the  estimate  of  expenses  for  1937  should  not  be  less 
than  the  estimate  of  expenses  for  1935,  the  last  pre- 
ceding odd  year. 


CONCLUSION 


In  view  of  the  above,  it  is  the  opinion  of  this 
department  that  the  county  court,  in  estimating  expenses 
tinder  Class  3 of  Section  5 of  the  county  budget  law, 
supra,  shall  not  estimate  the  expenses  in  an  even  year 
to  be  less  than  the  estimate  for  expenses  in  the  last 
preceding  even  year.  Likewise,  this  estimate  of  expenses 
in  an  odd  year  3hall  not  be  less  than  the  estimate  of 
expenses  for  the  last  preceding  odd  year. 


Yours  very  truly. 


RUSSELL  C.  STONE 

Assistant  Attorney  General 


APPROVED : 


J.  L.  TAYLOR 

(Acting)  Attorney  General 
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FOOD  AND  DRUGS : 


The  Food  and  Drug  Commissioner  cannot 
collect  inspection  fee  on  carbonic  gas 


June  17,  1937. 


Honorable  iOdward  L.  Drum 
Prosecuting  Attorney 
Cape  Girardeau  County 
Cape  Girardeau,  Missouri. 


FI  LED 

r ) 

/ *0mm\ 
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Dear  dir: 


* This  Department  is  in  receipt  of  your  letter 
of  May  27,  1937,  requesting  an  opinion  on  the  following 

question: 


"May  the  Jtate  Food  and  Drug 
Commissioner  collect  an  inspection 
fee  on  oarbomio  gas,  in  tanks,  used 
in  the  preparation  of  soft  drinks?" 


Jeotion  13116,  R.  3.  Missouri,  1929,  is 

as  follows: 


"The  food  and  drug  commissioner 
of  this  state  shall  cause  to  be 
inspected  by  chemical  analysis 
samples  of  all  non-intoxioating 
liquors  or  beverages  or  so-called 
•soft  drinks*  of  every  kind  manu- 
factured or  sold  in  this  state, 
which  shall  be  understood  to  in- 
clude those  containing  less  than 
one-half  of  one  per  cent,  of  or  • 
no  alcohol,  including  ginger  ale, 
ginger  beer,  hop  ale,  soda  water, 
bevo,  unfermonted  grape  juice, 
cider,  carbonated  beverages,  oooa- 
oola,  unfermented  cereal  or  malt 
beverages,  all  non-intoxicating 
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beverages  and  flavored  beverages, 
seltzer  water,  mineral  water  and 
other  waters  used  and  sold  for 
beverage  purposes,  and  also  all 
fountain  syrups,  flavors  and  ex- 
tracts intended  for  use  in  the 
preparation  and  coneoetion  of 
so-oalled  ’soft  drinks'." 


Jection  131220,  R.  S.  Missouri,  1929,  is  as  follows: 


"The  commissioner  shall  be  entitled 
to  receive  for  inspecting,  three- 
fifths  cent  for  each  gallon  of 
non-intoxicating  liquid  beverage 
manufactured  or  sold  in  this  state; 
five  cents  per  gallon  for  all  fountain 
syrups;  three-fourths  of  a cent  per 
ounoe  for  all  flavors  or  extracts 
used  in  the  manufacture  or  concoction 
of  beverages  not  otherwise  inspected. 
All  fees  received  by  the  commissioner 
shall  be  paid  into  the  Jtate  Treasury." 


We  must  oonstrue  the  statutes;  supra,  to  see  if 
by  implied  direction  or  implication,  the  Legislature 
intended  to  make  carbonic  gas  subject  to  an  inspection 
fee.  It  oan  not  be  denied,  we  think,  that  the  Legis- 
lature did  not  expressly  make  such  a provision. 

It  will  be  noticed  that  each  of  these  sections 
refer  to  liquid  beverages,  and  that  the  inspection  fee 
is  placed  on  gallons,  or  ounces.  The  article  upon  which 
the  state  food  and  drug  commissioner  is  attempting  to 
oollect  an  inspection  fee  in  the  instant  case,  is 
oarbonic  gas,  and  although  it  is  probably  possible  to 
measure  gas  in  gallons  or  ounces,  we  think  the  usual 
rule  for  the  measure  of  gas  is  in  cubic  meters. 
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The  Legislature  In  enacting  the  above  statutes, 
placed  a rather  large  inspection  fee  on  fountain  syrups 
and  flavors  or  extracts  "used  in  the  manufacture  or  con- 
coction of  beverages  not  otherwise  inspected. " It  is  a 
matter  of  common  knowledge  to  man,  of  which  the  Legis- 
lature was  no  doubt  aware,  that  carbonio  gas  is  an  ingred- 
ient used  in  the  preparation  of  nearly  all  soft  drinks. 

Had  the  Legislature  intended  to  make  carbonic  gas  subject 
to  an  inspection  fee,  they  oould  have  expressly  said  so 
and  fixed  a definite  measure  on  which  the  fee  was  to  be 
collected,  as  they  did  with  reference  to  syrups,  flavors 
or  extraots. 

4 

Instate  ex  rel  v.  3weany,  195  3*  V*  (Mo.  Sup.) 
l.o.  7ie>,  court  in  construing  a statute,  said: 


"It  would  be  but  to  do  violence 
to  the  plain  language  used  to  hold 
that  it  expressed  an  intention  to 
apply  provisions  other  than  those 
expressly  mentioned.  To  so  hold 
would  be  to  violate  the  well-known 
oannon  of  statutory  construction, 
viz.,  that  the  expression  of  one 
thing  is  the  exclusion  of  another." 


In  3tate  ex  rel  v.  Holtoamp,  181  3.  W.  (Mo.  Sup.) 
1007,  the  court  laid  down  the  rule  that  it  oould  not  enlarge 
and  change  the  scope  of  the  statutes,  and  in  this  ruling 
said  at  l.o.  1009: 


"If  Justification  there  be  for  * 
this  unusual  and  peculiar  course, 
it  must  be  found  in  the  written  law." 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  Department, 
that  the  collection  of  an  inspection  fee  on  carbonic 
gas  is  not  authorized  by  statute  in  this  state.  That 
to  hold  otherwise  would  be  contrary  to  rule:  that  those 
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charged  with  the  interpretation  of  statutes  will  not 
enlarge  and  change  their* scope.  The  Legislature  in 
Sections  13116  and  13120,  supra,  enumerated  the  items 
which  the  commissioner  shall  cause  to  be  inspected 
and  upon  which  he  is  entitled  to  collect  an  inspection 
fee,  and  by  the  enumeration  excluded  all  other  items 
not  expressly  mentioned.  Had  the  Legislature  intended 
to  make  carbonic  gas  subject  to  an  inspection  fee,  it 
would  have  been  included  in  the  enumerated  items. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR., 
Assistant  Attorney-General. 

APPROVED: 


TTTTFmm 

(Acting)  Attorney-General. 
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TAXATION;  City  collector  shall  sell  land  for  delinquent  taxes 
of  cities  of  the  third  class  at  court  house  door  of 
the  county. 


/ 1 


October  25,  1937 


Mr,  Lee  M.  Duggan 
City  Clerk 

Richmond  Heights,  Missouri 


Dear  Sir: 


This  department  is  in  receipt  of  your  request 
for  an  opinion  whieh  reads  as  follows: 

"In  connection  with  the  pro- 
visions of  the  Jones-iiunger  Law, 
we  would  like  to  be  advised  on  the 
follovdng  three  points: 


1.  Should  the  sale  of  our  tax 
bills  for  the  year  1932  be  con- 
ducted by  the  City  Collector  or  the 
County  Collector? 


2.  Would  sales  by  the  City  Col- 
lector be  legal? 

3.  If  the  sales  by  the  City  Col- 
lector are  legal,  should  the  same  be 
conducted  at  the  City  Hall  or  at  the 
County  Court  House? 

Richmond  Heights  is  a City  of  the 
Third  Class,  under  the  Alternative  or 
Commission  Form  of  Government." 

Your  first  two  questions  are  answered  in  an  opinion 
rendered  to  the  State  Tax  Commission  on  August  8,  1933, 
a copy  of  which  is  herein  enclosed.  The  holding  of  that 
opinion  is  as  follows: 

"It  is  therefore  the  opinion  of  the 
office  that  Senate  Bill  94  ( Jones-Munger 
Law)  is  applicable  to  Cities  of  the 
Third  and  Fourth  Classes  insofar  as  it 
is  prescribing  the  method  and  manner  of 
the  collection  and  enforcement  of  the 
payment  of  the  taxes,  but  any  proceed- 
ings had  relating  thereto  are  to  be  con- 
ducted by  the  city  collector  consistent 
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with  the  requirements  of 
Articles  4 and  5 of  Chapter  38, 

1929  Revision." 

Your  third  question  is  whether  the  sale  should 
be  conducted  at  the  City  Hall  or  at  the  Cour.ty  Court 
House. 


oection  6781,  R.S.  Mo.  1929,  which  deals  with  the 
collection  of  delinquent  taxes  of  cities  of  the  third 
class,  provides  in  part  as  follows: 

" * * * the  oity  collector  * * * 
shall  proceed  to  collect  the  same 
in  the  same  manner  and  under  the 
same  regulations  as  are  or  may  be 
provided  by  law  for  the  collection 
of  delinquent  lists  of  real  and 
personal  taxes  for  state  and  oounty 
purposes." 

Section  9952b,  Laws  of  Missouri,  1935,  page  403, 
provides  in  part  as  follows: 

"To  such  list  shall  be  attaoned  and 
in  like  manner  so  printed  and  pub- 
lished a notice  that  so  much  of  said 
lands  and  lots  as  may  be  necessary 
to  discharge  the  taxes,  interest  and 
charges  which  may  be  due  thereon  at  the 
time  of  sale  will  be  sold  at  public 
auction  at  the  courthouse  door  of  such 
county,  on  the  first  Monday  in  TTovember 
next  thereafter,  commencing  at  ten 
o*olook  of  said  day  and  continuing  from 
day  to  day  thereof ter  until,  all  are 
offered." 

It  will  therefore  be  seen  that  the  sale  of  land 
for  delinquent  city  taxes  must  be  conducted  in  the  same 
manner  as  the  sale  of  land  for  state  and  county  taxes. 
Since  Section  9952b,  supra,  provides  that  the  sale  shall 
be  made  at  the  courthouse  door  of  the  oounty,  such  pro- 
cedure must  be  followed. 
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CONCLUcjION 


It  is,  therefore,  the  opinion  of  this  depart- 
ment that  the  sale  of  lands  for  delinquent  taxes  of 
cities  of  the  third  class  shall  be  conducted  by  the 
city  collector.  It  is  further  the  opinion  of  this 
department  that  such  sale  should  be  held  at  the  door 
of  the  county  courthouse. 


Yours  very  truly. 


OLLIVER  W.  NOLEN 
Assistant  Attorney  General 


APPROVED  By: 


TUT  TAYLOR 

(Acting)  Attorney  General 
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LEGI  SIATTJRE  : 


The  Legislature  has  a right  to  pass  a law  which  will  be- 
come effective  two  years  in  the  future. 


April  21,  1937. 


Mr,  J.  D.  Elliff,  President, 

Board  of  Curators  Lincoln  University, 
Jefferson  City,  Missouri. 

Dear  Sir» 


>¥e  have  received  your  request  for  an  opinion  which 
reads  as  follows* 


"Please  give  me  at  your  earliest  conven- 
ience your  opinion  on  the  following* 

"Is  it  legal  and  constitutions}  for  the 
General  Assembly  to  pass  a law  and  set  the 
date  when  it  is  to  beoome  effective  two  years 
in  advance  of  its  enactment , or  beyond  the 
time  of  meeting  of  the  next  General  Assembly*" 

Art.  4,  Sec.  36  of  the  Constitution  of  Missouri  provides 
in  part  as  follows* 

"Ho  law  passed  by  the  General  Assembly, 
except  the  general  appropriation  act,  shall 
take  effect  or  go  into  force  until  ninety 
days  after  the  adjournment  of  the  session  at 
which  it  was  enacted,  unless  in  case  of  an 
emergency*  * *." 

It  will  be  noted  that  this  clause  provides  that  acts  shal  1 not  go  into 
effect  until  ninety  days  after  adjournment,  however,  as  was  said  in 
State  ex  rel  Brunjes  v.  Boekelman,  240  S.  W.  209  "The  Missouri  Consti- 
tution (1875  Sec.  36  of  Art.  4)  places  no  inhibition  upon  the  Legisla- 
ture as  to  fixing  a future  date  for  a law  to  become  ef active.  It  pro- 
hibits them  from  becoming  effective  upon  their  passage  and  approval,  ex- 
cept in  excepted  cases." 

In  the  Boekelman  case,  supra,  the  law  was  approved  May  27, 
1919>  end  was  to  become  effective  January  1,  1921,  a little  more  than 
one  year  and  seven  months  later,  fhe  court  en  banc  said  (l.o.  211), 
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"•  * * Where  there  is  ho  constitutional 
restrictions , the  Legislature  nay  fix  a 
future  date  upon  which  a law  shall  go  into 
effect,  yb  Cyc.  pp.  1192  and  1200j  Ex  parte 
Ah  Pah,  34  Her,  292,  119  B*e.  loc.  cit.  774. 
In  the  latter  authority  it  is  eaidt 

"'The  Legislature,  in  the  absence  of  consti- 
tutional restrictions,  is  free  to  fix  in  each 
aot  the  time  it  is  to  take  effeet,  and  an  ex- 
amination of  our  Constitution  reveals  no  such 
prohibition.  (Citing  oases).' * 


The  Legislature  has  often  asserted  its  right  to  pass  a 
law  to  become  effective  more  than  ninety  days  in  the  future,  and  the 
courts  have  approved  thorn.  (State  v.  Brass fie Id,  8l  Uo.  151,  51  Am. 

Rep.  234|  State  v.  Orrick,  106  Uo.  Ill,  17  S.W.  176,  329 I State 
ex  rel.  v.  Edwards,  136  Uo.  360,  38  S.e.  73;  Haskel  v.  Sells,  14  Uo. 
App.  91|  Honeycutt  v.  St.  Louis  R.R.  40  Uo.  App.  674). 


CONCLUSION. 

It  is  therefore  the  opinion  of  this  department  that  in 
view  of  the  authorities  eited  above  the  Legislature  imy  pass  a law 
which  is  to  become  effective  two  years  in  the  future. 


Respeetfully  submitted. 


OLLIVER  NOLEN, 

Assistant  Attorney-General 

APPROVED 1 


Xs  • ¥aYLcr 

(Aoting)  Attorney-General 


BOARD  OF  PHARMACY: 


May  exercise  its  sound  discretion  as  to 
whether  applicant  has  passed  a "satisfactory 
examination. " 


June  21,  1937, 


L 


Mr.  fl.  H.  bills,  President, 
Board  of  Pharmacy, 

Vandalia,  Missouri. 


Bear  — r . Mills: 


-.e  wish  to  acknowledge  your  letter  of  June  17th, 
wherein  you  state  as  follows : 

"A  situation  has  developed  with  the 
Missouri  State  board  of  Pharmacy  in 
connection  with,  certain  examinations 
that  have  been  held  and  those  that  are 
to  be  held,  which  requires  advice  from 
your  uepartment. 

"The  Missouri  State  Board  of  Pharmacy 
held  an  examination  in  St.  Louis, 

Missouri,  on  april  £5th  and  £6th. 

Immediately  after  that  examination, 
certain  charges  were  filed  with  Governor 
Lloyd  C.  Stark,  stating  among  other 
• things  that  cheating  was  prevalent  in 

a large  measure. 

"Immediately  thereafter,  Governor  Stark 
appointed  a Committee  of  Inquiry  to  sift 
these  charges  and  nake  a final  report  to 
him.  That  report  has  been  filed  with 
Governor  Stark  and  all  hearings  have  been 
concluded. 

"This  hearing  developed  testimony  from 
many  students  of  the  St.  Louis  College  who 
stated  under  oath  they  actually  saw  numbers 
of  people  taking  the  examination  whom  were 
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cheating.  ..urtner  testimony  brought  out 
the  fact  that  ^.embers  of  the  Board  of 
Pharmacy  actually  found  much  cheating  and 
these  applicants  who  were  caught  were 
finally  failed  for  cheating. 

"The  grades  for  this  exanj.net ion  have  been 
tabulated  and  are  ready  to  hand  out.  There 
has  been  some  thoufcht  among  many  people  who 
were  interested  that  this  examination 
should  be  held  void.  The  question  presents 
one  involving  legal  advice. 

"a  bill  has  been  passed  by  the  legislature, 
known  as  C£.  for  H.B.  265  that  has  some 
bearing  on  this  examination.  Ihis  bill  was 
truly  agreed  to  and  finally  passed  and  Is 
now  in  the  hands  of  the  Governor  for  his 
approval. 

"I  wish  you  would  look  into  this  natter  for 
me  and  give  me  an  opinion  as  to  whether 
it  is  within  the  legal  right  of  the  kissouri 
State  Board  of  Pharmacy  to  void  this  examina- 
tion. 

"I  was  in  Jefferson  City  this  week  and  called 
in  your  office  to  discuss  this  matter.  In 
conversation  with  Governor  otark,  he  expressed 
the  hope  that  I would  talK  to  you  and  get  your 
aavice  on  the  subject.  The  Board  of  Pharmacy 
is  also  wondering  whether  or  not  to  postpone 
any  further  examinations  until  the  ii.B.  £65 
is  signed  by  the  governor,  the  matter 
stands,  it  might  involve  further  difficulties 
by  holding  an  examination  nov.  under  the  exist- 
ing law  and  within  three  months,  the  candidates 
who  pass  may  be  eligible  for  a certificate 
without  an  examination. 

"The  writer  plans  to  leave  next  Thursday  for 
an  extended  vacation,  and  I hope  that  you 
can  set  me  right  before  that  time.  I will 
now  restate  the  points  1 wish  cleared  up: 
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1.  Shall  the  Board  of  Pharmacy  void 
the  examination  held  in  St.  Louis 
April  25th  and  26th  because  widespread 

cheating  was  charged? 

2.  Shall  the  Board  of  Pharmacy  order 
another  examination  at  once  to  allow 
all  persons  the  privilege  of  taking 
the  examination  for  Assistants  and 
Registered  Pharmacist  under  the 

i£xi sting  lav/?” 


Section  13142,  R,  S.  *.o.  1929,  provides  that  in  order 
to  be  licenseu  as  a pharmacist  or  assistant  pharmacist,  the 
applicant  must,  amont.  other  things,  "pass  a satisfactory 
examination  by  or  under  the  direction  of  the  poard  of  Pharmacy" 


"In  order  to  be  licensed  as  a pharmacist 
within  the  „eanin,_  of  this  chapter,  an 
applicant  shall  be  not  les6  than  twenty- 
one  years  of  age,  and,  if  his  application 
be  fileu.  with  the  secretary  of  the  board 
of  pharmacy  on  or  after  the  first  day  of 
January,  1912,  he  shell  have  been  licensed 
as  an  assistant  pharmacist  l'or  not  less 
than  two  years  prior  to  his  application 
for  license  as  a pharmacist,  and  he  shall 
present  to  the  board  satisfactory  evidence 
that  he  has  had  four  years'  experience  in 
pharmacy  under  the  instruction  of  a licensed 
pharmacist,  ana  shall  pass  a satisfactory 
exa-dnatlon  by  or  under  the  direction  of 
the  board  of  pharmacy:  Provided,  that~Tf 
the  applicant  for  a license  as  a pharmacist 
be  a graduate  of  a school  or  college  of 
pharmacy,  whose  reruirements  for  graduation 
are  satisfactory  to  and  approved  by  the 
board  of  pharmacy,  it  shall  not  be  required 
that  he  pass  any  examination  or  that  he  shall 
] ave  been  an  assistant  pharmacist.  In  order 
to  be  licensed  as  an  assistant  pharmacist 
within  the  meaning  of  this  chapter,  an 
applicant  shall  be  not  less  than  eighteen 
ypars  of  age,  shall  have  a sufficient 
preliminary  general  education,  and  shall 
have  not  less  than  two  years'  experience 
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r.  a. 


In  pharmacy  under  the  instruction  of  a 
licensed  pharmacist , and  shall  pass  a 
satisfactory  ex^J. nation  by  or  unuer  the 
direction  oi  the  board  of  pharmacy: 
j'rovlde'uT  however,  that  in  the  case  of 
persons  who  have  attended  a reputable 
school  or  college  of  pharmacy  the  actual 
time  of  attendance  at  such  school  or 
college  of  pharmacy  may  be  deducted  from 
the  time  of  experience  required  of 
pharmacists  and.  assistant  pharmacists. " 


The  status  of  a board  v*hich  has  the  power  to  examine 
is  well  stated  in  the  case  of  State  ex  rel.  Granville  v. 
Gregory,  83  Ao.  123,  1.  c.  156,  wherein  the  Court  said: 

" * * * the  board  of  health,  in  the  dis- 
charge of  duties  in  reference  to  the 
issuance  of  certificates.  Is  engaged  in 
the  performance  of  those  things  which 
essentially  partake  of  a Judicial  nature, 
requiring  the  examination  of  evidence 
and  passing  on  its  probative  force  and 
effect,  requiring  the  exercise  of  Judg- 
ment and  the  employment  of  discretion. " 


A similar  statement  of  the  rule  is  expressed  in  the 
case  of  State  ex  rel.  Lentine  v.  Stete  hoard  of  health, 

334  mo.  220,  65  S.  (2d)  945,  1.  c.  949,  thus: 

" * * * the  question  whether  the  acts  or 
conduct  charged  are  such  as  to  con- 
stitute unprofessional  and  dishonorable 
conduct  or  render  the  licentiate  a person 
of  bad  :uorul  character  within  the  purview 
of  the  statute  * culls  for  the  exercise 
of  Judgment  and  sound  discretion'  on  the 
part  of  the  board  of  health." 


In  the  case  of  3t‘  te  v.  itosenkrans,  30  sx.  I.  374, 

75  Atl.  491,  1.  c.  497,  the  applicant,  in  order  to  practice 
dentistry,  was  required  to  "undergo  a satisfactory  exu.uinution" 
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The  Court  in  pointing  out  that  this  was  a matter  within  the 
sound  discretion  of  the  Beard  of  ixaminers,  said: 

"No  atten.pt  is  made  in  the  statutes 
to  specify  what  number  of  questions 
must  be  propounded  to  any  candidate 
for  examination  upon  each  or  any  of 
the  above  mentioned  subjects,  nor  is 
it  stated  whether  the  sums  number  of 
questions  must  be  answered  by  every 
candidate;  nor  are  there  any  provisions 
declaring  what  percentage  of  the 
questions  submitted  must  be  answered 
correctly  by  any  candidate  in  order  to 
pass  the  examination;  nor  is  it  provided 
that  the  identical  questions  shall  be 
put  to  each  applicant;  nor  is  there  any 
provision  that  the  percentage  required 
shall  always  remain  the  same,  that  the 
standard  of  proficiency  and  efficiency 
shall  never  be  advanced.  In  other  wordB, 
much  must  be  left  to  tbe  sound  dis- 
cretion of  the  board  of  exaiiiners. " 


In  the  case  of  Tate  v.  North  pacific  College,  140 
Pac.  743,  1.  c.  745,  it  is  required  that  before  a student 
receives  hie  diploma  and  degree,  he  shell  "pass  satisfactory 
examinations."  The  Court  in  holding  that  this  meant  examina- 
tions satisfactory  to  the  faculty,  whose  duty  it  was  ti 
conduct  the  examinations,  seld: 

"juiiong  the  requirements  for  a diploma 
and  a degree  set  forth  In  the  catalogue 
of  the  defendant,  and  set  out  supra,  it  Is 
required  that  the  candidate  shall  "pass 
satisfactory  examinations. " This  means 
that  his  examinations  shall  be  satis- 
factory to  the  faculty,  whose  duty  it 
is  to  conduct  the  examinations." 


xi  study  of  our  statutes  relating  to  the  examination 
of  applicants  desiring  to  be  licensed  as  pharmacists  or 
assistant  pharmacists  does  not  reveal  vhat  ^manner  or  number 
of  questions  that  are  to  be  propounded  to  the  applicants, 


r.  •*.  r;.  mills 


-6— 


June  21,  1937 


whether  they  shall  be  written  or  oral,  whether  personally 
supervised  la  case  of  written  exami nations,  or  whether  the 
"honor  system"  with  no  supervision  be  employed.  The  only 
requirement  of  the  statute  is  that  the  applicant  "pass  a 
satisfactory  examination  b or  under  the  direction  of  the 
board." 


In  paseirtg  on  your  questions  it  occurs  to  us  that 
if  the  Board  of  Pharmacy  can  actually  determine  from  the 
group  taking  the  examination  the  individuals  who  conducted 
themselves  in  a proper  manner  and  were  ot  guilty  of  any 
cheating,  and  further  :ade  a satisfactory  grade  so  as  to  be 
eligible  for  a license,  it  would  be  most  unfair  to  void  the 
examination  and  require  them  to  submit  to  a new  examination, 
tie  must  necessarily,  however,  restrict  ourselves  to  applying 
the  law  to  the  facts  aa  presented  in  your  1 tter. 

i'rom  the  foregoing,  we  are  of  the  opinion  that  the 
question  of  whether  a candidate  ha6  passed  a "satisfactory 
examination"  is  within  the  sound  discretion  of  the  Board  of 
Pharmacy,  who  may  exercise  its  Judgment  whether  it  shall  void 
the  examination  held  in  ot.  .Louis,  missouri,  on  .*.pril  25th  and  26th 
because  of  the  charge  of  widespread  cheating,  or  whether  it  shall 
order  a new  examination  to  allov;  all  persons  the  privilege  of 
taking  the  examination  for  assistant  and  registered  pharmacist 
under  the  existing  law. 


nes  ectfully  submitted. 


i urn  , 

.•assistant  attorney  General. 


mPPtiOVmo : 


J."T.77LITk 

(Acting)  Attorney  General. 


ELECTIONS: 


C.  S.  for  House  Bill  234,  repeals  provisions  of 
Article  17,  Chapter  61,  R.  S.  1929,  in  so  far 
as  it  applies  to  cities  of  600,000  or  more,  and 
the  judges  and  clerks  appointed  under  said  article 
and  chapter  are  without  office. 


July  20, 


1937 


Board  of  Election  Commissioners 
For  the  City  of  St.  Louis 
208  3.  Twelfth  Boulevard 
St.  Louis,  Missouri 


FILED 

2 h | 


Gentlemen: 


* This  Department  is  in  receipt  of  your  letter 
of  July  6,  1937,  requesting  an  opinion  as  follows: 


"In  setting  up  the  new  Permanent 
Registration  Act,  the  Board  has 
considered  the  matter  of  Judges 
and  Clerks  of  Election.  Under 
Section  10571,  R.  3.  Missouri, 
1929,  the  present  officials  were 
appointed  on  September  10,  1936, 
to  serve  as  Judges  or  Clerks  of 
Election  and  Registration  for  a 
period  of  four  years. 

The  Board  would  like  an  opinion 
as  to  whether,  under  the  new  Per- 
manent Registration  Aot,  signed  * 
by  the  Governor  on  Jun4  30,  1937, 
and  applicable  to  the  City  of 
St.  Louis,  the  Judges  and  Clerks 
so  appointed  will  continue  to 
serve  until  the  expiration  of 
their  terras  under' the  commissions 
they  now  hold,  or,  does  the  new 
law  contemplate  that  election 
officials  be  appointed  and  com- 
missioned." 


Board  of  Election 
Commissioners 


-2- 


July  20,  1937 


The  new  Permanent  Registration  Act  mentioned 
in  your  request  is,  what  is  designated  as.  Committee  Sub- 
stitute for  House  Bill  No.  234.  Section  5 of  the  act  i3 
as  follows: 


"Said  board  of  election  commissioners 
shall  at  least  sixty  days  prior  to 
each  presidential  eleotion  there- 
after select  and  ohoose  four  electors 
as  Judges  of  eleotion,  for  eaoh  pre- 
cinct in  such  city.  * * * * Said 
judges  and  olerks  shall  be  appointed 
for  a term  ending  sixty  days  prior 
to  the  next  presidential  eleotion 
after  the  eleotion  at  which  they  * 
were  appointed  to  serve,  and  shall, 
during  said  term,  serve  as  Judges 
and  clerks  at  all  special,  local, 
municipal,  primary  and  general 
elections  * * * 


Seotion  5,  supra,  deals  exclusively  with  the  selection  of 
judges  and  olerks,  their  qualifications  and  term  of  office. 
This  seotion  makes  it  the  duty  of  the  Board  of  Eleotion 
Commissioners,  under  this  new  act,  to  select  these  judges 
and  clerks.  Their  selection  is  provided  for  in  the  same 
manner,  and  for  the  3ame  length  of  time,  as  it  was  for- 
merly done  in  Section  10571,  R.  S.  1929. 

Seotion  89  of  this  act  is  as  follows: 


"All  acts  or  parts  of  aots  con- 
trary to,  in  conflict  or  incon- 
sistent with  the  provisions  of 
this  act  are  insofar  as  they 
effect  cities  described  in  the 
title  of  the  aot  hereby  repealed." 


In  re:  Poindexter  v.  Pettis  County,  295  Missouri  629, 
637,  the  court  said: 
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"A  statute  revising  the  whole  sub- 
Jeot-matter  of  a former  statute 
and  evidently  intended  as  a sub- 
stitute for  it,  although  it  eon- 
tains  no  express  words  to  that 
effect,  repeals  the  former. " 


Committee' Substitute  for  House  Bill  No.  234  is  a complete  re- 
vision of,  and  substitute  for  Article  17,  Chapter  61,  R,  S. 
1929,  insofar  as  that  article  and  chapter  applies  to  cities 
having  a population  of  six  hundred  thousand  or  more.  The 
Legislature  by  Section  89  of  the  act  expressly  repealed 
all  acts  inconsistent  with  this  act,  and  Seotion  10571, 

R.'S.  1929,  is  inconsistent  with,  and  is  revised  by  Com- 
mittee Substitute  for  House  Bill  No.  234,  and  is  repealed. 

4 4 

In  Gregory  v.  Kansas  City,  244  Uo.  l.c.  548, 
the  court  had  before  it  the  question  of  whether  the  ad- 
option of  a new  charter  by  Kansas  City,  by  whioh  all 
employees  of  that  city  were  placed  under  oivil  service, 
vaoated  and  ended  the  term  of  office  for  vhich  the  pres- 
ent employees  had  been  employed.  The  then  present  em- 
ployees insisted  that  they  held  office  until  the  expir- 
ation of  the  term  for  whioh  they  had  been  appointed.  The 
court  in  deciding  this  question  said: 


"Not  only  have  the  respondents 
failed  to  cite  any  law  which  sus- 
tains their  * * * contention,  but 
there  is  an* overwhelming  array  of 
authorities,  both  state  and  fed- 
eral, which  support  the  doctrine 
that  no  one  can  acquire  a vested 
right  in  an  office  or  position 
created  by  the  legislative  depart- 
ment of  the  nation  or  of  a state  or 
municipality  thereof.  In  discuss- 
ing this  very  point,  ’.agner  J., 
speaking  for  the  Missouri  3upreme 
Court  in  the  early  case  of  tftate 
ex  rel  v.  Davis,  44  Missouri  129, 
said:  ’The  whole  doctrine  upon 

which  the  case  is  placed  for  the 
plaintiff  is  without  support.  It 
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Further  at 
of  Hoboken 


proceeds  on  the  theory  that  a per- 
son in  the  possession  of  a public 
offioe  created  by  the  Legislature 
has  a vested  interest,  a private 
right  of  property  in  it.  This  is 
not  true  of  offices  of  this  des- 
cription in  this  country;  they  are 
held  neither  by  grunt  nor  oontract. 

A mere  legislative  offioe  is  always 
subject  to  be  controlled,  modified 
or  repealed  by  the  body  creating 
it.  In  England,  offices  are  con- 
sidered incorporeal  hereditaments, 
grantable  by  the  crown,  and  a sub- 
ject of  vested  or  private  interests. 
Not  so  in  tne  American  states;  they 
are  not  held  by  grant  or  oontraot, 
nor  has  any  person  a private  prop- 
erty or  vested  interest  in  them, 
and  they  are  therefore  liable  to  such 
modifications  and  changes  as  the  law- 
making power  may  deem  it  advisable  to 
enact. *" 


l.o.  54®  the  oourt  quoting  from  the  case  of  City 
v.  Gear,  27  N.J.L.  265,  said: 


"An  appointment  to  a publio  office 
during  a term  of  years,  and  the  accept- 
ance of  suoh  office,  is  not  a oon- 
traot between  the  government  and  an 
individual  that  the  officer  will 
serve  or  that  the  government  will 
pay  during  that  period.  The  accept- 
ance may  not  be  a matter  of  choice 
but  of  compulsion;  and  where  the 
acceptance  is  voluntary,  the  officer 
is  not  bound  to  serve  during  the 
term.  He  may  remove  from  the  state 
or  resign,  or  otherwise  determine 
his  official  relation  without  a 
violation  of  oontract  ...  And  on 
the  other  hand  the  government  may 
abolish  the  office  and  thereby  term- 
inate the  serviot  without  a violation 
of  oontraot. " 
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The  office  or  position  of  judge  and  clerk  of  the  election 
created  by  the  legislature  under  Section  10571,  R.  3.  Miss- 
ouri, 1929,  was  abolished  and  the  term  terminated  when  the 
legislature,  by  enacting  Committee  Substitute  for  House 
Bill  No;  234,  repealed  said  section- and  the  whole  of  Art- 
icle 17,  Chapter  61,  R.  3.  Missouri,  1929,  insofar  as  it 
applies  to  cities  having  a population  of  six  hundred  thou- 
sand or  more. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  Depart- 
ment that  the  new  board  of  election  commissioners  under 
the  provisions  of  Committee  Substitute  for  House  Bill 
No.  234,  must  appoint  the  judges  and  clerks  in  the  manner 
and  at  the  time  provided  for  in  Section  5 of  this  act. 

That  Committee  Substitute  for  House  Bill 'No.  234  repealed 
the  provisions  of  Article  17,  Chapter  61,  R.  3.  Missouri. 
1929,  insofar  as  they  applied  to  cities  having  a population 
of  six  hundred  thousand  or  more,  and  that  by  this  repeal 
the  present  judges  and  clerks  of  election  whose  offices- 
were  created  by  Section  10571  of  Article  17,  Chapter  61, 
having  no  private  property  or  vested  interest  therein, 
are  without  office. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  Jr. 
Assistant  Attorney  General 


APPROVED: 


J.  E.‘ 'FAYL0R  (Acting) 
Attorney  General 
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Distribution  of  proceeds  from  sale  under  Senate  Bill  No.  94, 
1933  Session  Acts,  where  the  amount  received  is  less  than  the 
total  amount  of  tax,  penalties,  interest  and  costs. 
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Messrs.  Eagleton#  Y<  each  ter.  Tost, 
Lisa  i Clark, 

Attorneys  at  Leer, 

1020  Telephone  Building, 

1010  Pine  Street# 

St.Louis#  Missouri. 

Gentlemens 


Tie  wish  to  acknowledge  your  request  for  an  opinion  which 
is  as  follows i 


"1  am  writing  you  as  attorney  for  Collector 
Villiam  F . Baumann  of  the  City  of  St.Louis# 
Missouri.  Under  date  of  August  16th#  1956, 
your  office  ruled#  in  an  opinion  to  the 
Honorable  J.  B.  Greer#  County  Collector  of 
Pettis  County,  that  the  proceeds  of  a sale 
under  the  ^ones-Munger  Act  which  were  not 
sufficient  to  cover  the  full  amount  of  the 
taxes  should  be  distributed  after  deduction 
of  oosts  and  collector's  eotanissions#  to  the 
various  taxing  authorities  or  agencies  in 
the  same  proportion  as  the  amount  received 
bears  to  the  total  amount  of  the  tax. 

”lnas  much  as  under  a ruling  of  your  offioe 
dated  August  51st#  1957#  land  is  sold  under 
the  Jones-Uunger  Law  for  as  many  as  seven 
years*  taxes  at  one  time#  a question  arises 
as  to  which  tax  rate  should  be  used  in  dis- 
tributing the  prooeeds  of  such  a sale  where 
the  amount  received  is  insufficient  to 
oover  not  only  the  seven  years  but  any  one 
of  the  seven  years.  As  you  undoubtedly  know, 
in  St.  Louis  the  tax  rate  varies  from  year  to 
year#  and  in  order  to  keep  the  records  of  the 
collector  in  good  order,  it  is  necessary  to 
show  a distribution  of  all  funds  received  in 
aeoordanoe  with  some  specified  rate. 
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"In  order  that  there  may  be  no  misunder- 
standing about  the  question  propounded, 
may  I say  that,  for  example,  me  are  adver- 
tising property  for  taxes  from  1930  to  1936, 
inclusive,  eaoh  year  of  -which  amounts  to 
$100.00  plus  penalties,  interest  and  costs* 
This  is  the  third  oall  of  the  property,  and 
if  a bid  of  £5*00  is  received,  a sale  is 
made*  In  distributing  the  $5*00,  or  the 
balance  of  it,  to  the  various  tax  units,  is 
the  tax  rate  for  1930  used,  or  is  the  money 
pro  rated  over  the  seven  years  and  distribut- 
ed in  aooordance  with  eaoh  one  of  the  tax 
rates  during  that  period? 

"Naturally,  you  understand  that  if  a bid  of 
$1*00  is  received  for  seven  years'  taxes,  and 
it  must  be  broken  down  into  seven  parts  and 
then  distributed  among  three  agencies,  and 
then  in  turn  broken  down  under  eaoh  one  of 
these  agencies  into  three  to  five  parts,  a 
mechanical  problem  presents  itself  which  is 
-well  nigh  insoluble* 

"I  will  be  more  than  pleased  to  have  you r 
views  in  regard  to  this  matter,  and  inasmuch 
as  it  will  not  be  necessary  to  make  a distri- 
bution of  this  money  until  after  the  remis- 
sion bill  for  1937  goes  out  of  effect  on  Jan- 
uary 1st,  1938,  there  is  no  need  for  immediate 
action  in  this  r gard." 


In  your  letter  you  quote  a part  of  the  first  paragraph  of 
Section  II.  in  an  opinion  rendered  by  this  department  to  the  Honorable 
J.  B.  Greer,  County  Collector  Pettis  County,  Sedalia,  Missouri,  on 
0otoberl6,  1936,  entitled  "Proceeds  to  be  applied  to  costs  end  balance 
distributed  to  fund.",  which  said  paragraph  is  as  follows! 
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"It  la  somewhat  difficult  to  determine  the 
question  you  had  in  mind  in  paragraph  two  of 
your  letter*  However*  in  general  terns*  the 
proceeds  of  the  sale*  when  such  proceeds  are  in- 
sufficient to  oover  the  entire  amount  of  taxes* 
penalties  and  costs*  should  be  applied  as  fol- 
lows 1 (a)  To  the  paynant  of  ooats*  other  than 

collector's  ocmmission*  (b)  Collector's  oonsnis- 
sion*  calculated  upon  the  amount  received  less 
aaount  of  costa  referred  to  in  "a",  (o)  The 

balance  of  the  prooreds  should  be  paid  to  the 
various  taxing  authorities  or  af ancles*  such  as 
the  State*  the  County*  School  District*  etc** 
in  the  sane  proportion  as  the  amount  received 
bears  to  the  total  amount  of  tax*" 


TShan  the  proceeds  of  the  sale  under  Senate  Dill  94,  19SS 
Session  Acts*  are  insufficient  to  cover  the  entire  amount  of  taxes* 
penalties*  interest  and  costs  for  any  given  number  of  years  for  de- 
linquent taxes,  such  proceeds  should  be  applied  as  follows t 

(1st)  Costs  other  than  eollsctor's  commission) 

(2nd)  Collector's  oanmission  calculated  upon  the 
amount  received  - after  deducting  coats) 

(Srd)  To  the  various  taxing  authorities  or  agen- 
cies* such  as  the  State*  County*  School 
Distriet*  etc*,  in  the  same  proportion  as 
the  aaount  reoeived  bears  to  the  total 
arount  of  taxes* 

The  method  of  distribution  of  that  part  of  the  proceeds  of  a 
sale,  under  Idle  above  subsection  III*  where  the  proceeds  are  insuffi- 
cient to  oover  the  entire  aaount  of  all  taxes  for  all  years,  interest, 
penalties  and  costa*  as  shown  in  Jaieks  v*  Oppcnheimer  by  the  court  an 
bane  in  264  Ho*  693*  in  the  following  language 1 

” 'With  regard  to  all  ordinary  liens  arising  out 
of  private  contract  and  not  imposed  solely  by 
governmental  power*  priority  in  time  creates 
priority  in  foroe  end  offset*  the  first  in  or- 
der of  time  being*  prims  faeie*  superior  to 
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those  of  a later  date*  But  the  priority  of  the 
liens  of  general  taxes  is  in  the  reverse  of  this 
order,  the  last  is  first  and  the  first  last* 
(Cooley  on  Taxation  (3  Ed*),  876;  Anderson  v* 
Rider,  46  Cal.  134|  Sayles  v*  Davis,  22  Vis*  225 t 
Vasa  v*  Smith,  34  F.itm*  304.)  This  rule  is  veil 
settled  and  is  not  disputed* * 


This  rule  mas  restated  and  the  above  decision  quoted  in 
Little  River  v*  Sheppard,  320  Ko.  l«c*  346* 


COSCLGSICB. 


Tlierefore,  it  is  the  opinion  of  this  department  that  the 
general  rule  is  that  the  priority  of  general  tax  liens  is  in  the  reverse 
order  of  their  acerual,  that  is  - the  latest  tax  lien  is  paramount  to  a 
prior  tax  lien,  and  that  the  above  rule,  applied  to  your  individual  oase, 
would  require  you  to  distribute  the  proceeds  (after  first  deducting  items 
in  subsections  1 and  2,  supra)  for  taxes,  interest,  penalties  and  costs, 
first,  for  the  year  of  1936,  and  then  to  each  year  prior  thereto  until 
the  proceeds  of  such  sale  may  be  exhausted* 


Respectfully  submitted. 


APPROVED* 


S.V.MEDLIHG 

Assistant  Attorney  General 

a ' 


XT.'WLgr 

(Acting)  Attorney  General 
svk/ld 


JU3TICR  OF  THE  PEACE:  Public  officer,  who  having  in  his  possession 

public  funds  for  which  he  has  refused  to 
make  settlement,  may  not  hold  his  office 
under  reelection  until  he  shall  have  made 
full  settlement  of  such  funds. 

October  23,  1937. 
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Attorney  at  raw 
Carrollton,  Missouri 


Dear  i..r.  Ellis: 


‘•e  are  in  receipt  of  your  request  for  an  opinion, 
which  is  in  part  a 3 follows: 

"Carroll  County  is' under  township 
organization  and  as  such,  Carrollton 
township,  Carroll  County,  is  entitled 
to  four  Justices  of  the  Peace  under 
action  12269  Revised  statutes  of 
Missouri  (1929)  and  on  -arch  26,  1936 
*»m.  k.  all  was  elected  as  one  of  the 
four  Justices  of  the  reace,  and  was 
properly  qualified  and  commissioned  as 
such  and  said  com.ii.  sion  provided  among 
other  things  that  he  shall  hold  his 
office  as  Justice  of  the  roace  for  two 
years  and  until  his  successor  is 
elected  and  qualified;  and  that  at  the  election 
for  township  offices  held  on  -arch  30,  1937 
m.  m.  .all  .as  not  a candidate  for  the 
of Tice  of  Justice  of  the  mace;  but  that  at 
said  election  for  township  officers  on  i-arcn 
30,  1937  four  Justices  of  the  mace  were 
elected;  and  that  at  such  election  Joe 
Cochran  was  elected  as  one  of  the  four 
Justices  of  the  reace,  for  Carrollton  town- 
ship and  was  notified  by  the  township  clerk 
on  april  5 as  is  provided  by  section  12274, 
Revised  statutes  of  Missouri,  1929. 

****** 

"On  august  26,  1935  -tale  of  Missouri  filed 
its  report  of  dtate  audit  for  Carroll  County 
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report  shov/3  that  Joe  Cochran,  Justice 
of*  the  t eace  for  Carrollton  township, 
Carroll  County,  Missouri  owed  to  the 
County  and  State  the  sum  of  *16.00  for 
fines  collected  by  him  which  goes  to 
the  school  funds  of  -:issourij  and  that 
he  was  notified  by  the  County  Clerk  of 
Carroll  County,  M ssouri  that  3aid 
report  showed  that  Joe  Cochran  owed  to 
the  County  the  sum  of  *16*00  and  said 
amount  being  not  paid  suit  was  filed  by 
the  Prosecuting  attorney  of  Carroll 
County  on  March  2,  1936  in  the  Court  of 
Ura  Roberts,  Justice  of  the  reace  for 
Carrollton  township  for  the  sum  of  ^16.00 
and  that  the  case  was  continued  from  time 
to  time  until  the  3rd  day  of  July,  1936 
when  judgment  was  rendered  against  the 
defendant,  Joe  Cochran  by  default  in  the 
sum  of  *16.00  together  with  cost  of  suit, 
and  no  part  of  said  judgment  has  been 
paid. 

****** 


ihe  Constitution  of  Missouri,  article  II,  section  19, 
is  as  follows: 

"fhat  no  person  who  is  now  or  may  here- 
after become  a collector  or  receiver  of 
public  money,  or  assistant  or  deputy  of 
such  collector  or  receiver,  shall  be 
eligible  to  any  office  of  trust  or  profit 
in  the  State  of  Missouri  under  the  laws 
thereof,  or  of  any  municipality  therein, 
until  he  shall  have  accounted  for  and 
paid  over  all  the  public  money  for  which 
he  may  be  a c countable ." 


From  your  letter  we  understand  that  judgment  has  been 
obtained  against  a justice  of  the  peace  for  fines  he  collected 
prior  to  his  election,  upon  his  refusal  to  pay  the  same,  which 
go  to  the  county  school  fund  as  provided  in  section  9243, 
revised  Statutes  of  i..issouri,  1929,  which  is  as  follows: 

. ,,J-t  is  hereby  made  the  duty  of  the 
several  county  courts  of  this  state  to 
diligently  collect,  preserve  and  secure- 
ly invest,  at  the  highest  rate  of  interest 
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that  can  be  obtained,  not  exceeding 
eight  nor  leas  than  four  per  cent, 
per  anmup,  on  unencumbered  real  estate 
security,  worth  at  all  times  at  least 
rouble  the  sum  loaned,  and  may,  in  its 
discretion,  require  personal  security 
in  addition  thereto,  the  proceeds  of  all 
moneys,  stocks,  bonds  and  other  property 
belonging  to  the  county  school  fund} 
also,  the  net  proceeds  from  the  sale  of 
e strays;  also,  the  clear  proceeds  of 
all  penalties  and  fbrfeitures,  and  of 
all  fines  collected  in  the  several 
counties  for  any  breach  of  the  penal  or 
military  laws  of  this  state,  and  all 
moneys  which  shall  be  paid  by  persons, 
as  an  equivalent  for  exemption  from 
military  duty,  shall  belong  to  and  be 
securely  invested  and  sacredly  preserved 
in  the  several  counties  as  a county 
public  school  fund,  the  income  of  which 
fund  shall  be  collected  annually  and 
faithfully  appropriated  for  establishing 
and  maintaining  free  public  schools  in 
the  several  counties  of  this  state," 


a collector  or  receiver  of  public  money  must  pay 
over  the  same  to  the  proper  officer  and  in  default  of  same  is 
denied  further  political  preferment  and  the  door  of  the  same 
office  for  another  term  shall  be  barred  to  him  until  he  shall 
h ve  shown  himself  eligible  and  worthy  by  a full  settlement 
and  payment  of  all  public  funds  in  his  hands, 

Xhe  supreme  Court  in  passing  upon  this  question  in 
£tate  ex  inf.  v,  Breuer,  235  ;<io.  1,  c.  249,  said: 

"It  appears  therefore  by  the  above 
decisions  of  this  court,  by  legislative 
enactment  and  by  the  general  understand- 
ing and  practice  of  the  people,  that  per- 
sons holding  office  as  collectors  or  as 
receivers  of  public  money,  have  not  been 
regardod  as  ineligible  to  election  to 
office  for  the  sole  reason  tuat  a final 
accounting  of  the  public  money  in  their 
hands  had  not  been  made  at  the  time  of 
the  election. 

"It  will  be  noticed  that  the  catch-words 
of  the  section  of  the  Constitution  are: 
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•Collectors,  receivers  etc..  In 
default,  ineligible  to  office, * ^nd 
the  general  rule  of  law  upon  the  subject, 
as  stated  in  29  Cyc.  1385,  is  as  follows* 

’ statutes  frequently  disqualify  for 
public  office  those  who,  having  in  their 
possession  public  funds,  are  in  default, 
ouch  statutes  disqualify  only  those  who 
have  been  determined  by  legal  authority 
to  be  in  default,  or  admit  that  they  are 
in  default,  and  appear  generally  to  be 
liberally  construed  in  favor  of  eligibility 
to  office,  'Thus  "default1  is  said  to 
mean  a will  full  and  corrupt  omission  to 
pay  over  funds.* 

"The  reasonable  and  salutary  interpretation 
given  to  the  Conotitution  and  statutory 
provisions  under  consideration,  by  this 
court,  is  not  that  those  holding  the  offices 
mentioned  shall  be  treated  as  in  default 
and  denied  further  political  preferment 
while  occupying  such  office,  but  rather 
that  the  door  of  the  3ame  office  for  another 
term,  or  of  another  office,  shall  be  barred 
to  them  until,  and  only  until,  they  shall 
have  shorn  themselves  eligible  and  worthy 
by  a full  settlement  and  payment  of  all 
public  funds  in  their  hands." 


a public  officer,  according  to  your  letter,  has  made 
such  default  and  refused  to  pay  the  amount  of  public  funds 
collected  by  him  and  for  which  said  funds  there  has  even  been 
a judgment  rendered. 


Conclusion. 

It  is,  therefore,  the  conclusion  of  this  Department 
that  a public  officer,  who  having  in  his  possession  public 
funds  for  which  he  has  refused  to  make  settlement,  and  for 
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which  a judgment  has  been  obtaf  ned,  may  not  hold  his  office 
undor  reelection  until  he  shall  have  made  settlement  of  such 
funds. 


Your3  very  truly. 


a.  V.  IL  .nLIMG 

Assistant  Attorney-General 


Ax'fhOVii  : 


3TTTTTCT? 

(Acting)  Attorney-General 
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INSURANCE:  Northeast  Missouri  State  Teachers  ColJege  has 

authority  to  buy  insurance  for  its  protection  ana 
to  pay  ror.  the  same  out  or  the  incidental  runas  • v. 
which  are  lor  appropriated  by  the  Legislature. 


January  26,  1937. 


Hon.  Henry  L.  Enochs, 
Business  Secretary, 
State  Teachers  College 
Kirksville,  Missouri, 


Dear  Sir: 


We  have  received  your  inquiry,  which  is  as  follows: 

"In  rerard  to  the  question  of  in- 
surance on  state  owned  property, 

I should  like  to  be  clear  as  to 
whether  it  is  possible  to  carry 
insurance  if  such  insurance  was  to 
be  paid  from  the  Funds  and  Earnings 
of  the  institution  and  not  from  the 
General  Revenue  Funds. 

"If  the  above  is  not  possible,  is 
there  any  other  way  possible  for 
us  to  carry  insurance?*1 


Your  question  does  not  involve  the  authority  to  ex- 
pend any  moneys  appropriated  by  the  State  Legislature,  but 
limits  itself  to  the  question  of  whether  your  Board  of  Regents 
has  authority  to  expend  a part  of  the  funds  collected  by  the 
school  as  incidental  funds,  and  whether  insurance  may  be  paid 
for  out  of  said  funds  when  the  insurance  is  for  the  protection 
of  and  written  on  properties  owned  by  the  Northeast  Missouri 
State  Teachers  College. 

This  very  question  was  considered  by  the  Supreme 
Court  of  this  state  in  the  case  of  State  ex  rel.  Thompson  v. 
Board  of  Regents,  305  Mo.  57,  decided  in  1924.  Incidentally, 
the  writer  here  happened  to  be  a member  of  the  board  at  that 
time. 


Hon.  Henry  L.  Enochs 
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In  the  above  case  insurance  had  been  taken  out  on  the 
properties  of  the  school  and  the  policy  written  In  favor  of  the 
Board  of  Regents.  A fire  occurred  end  the  question  arose  as  to 
whether  this  fund  collected  from  the  insurance  company  should 
go  Into  the  state  treasury  or  could  be  paid  direct  to  the  school 
and  used  by  the  school  in  repairing  and  replacing  the  damaged  or 
destroyed  buildings.  This  case,  decided  by  the  court  en  banc, 
holds  that  this  fund  Is  not  payable  to  the  state  treasurer, 
but  may  be  expended  by  the  Board  of  Regents  of  the  school  in 
replacing  said  structures.  That  opinion  also  comments  on  and 
construes  the  meaning  of  this  constitutional  provision  with 
reference  to  the  Constitution  of  1665  and  holds  that  "revenue 
collected  and  money  received  by  the  State  from  any  source  whatso- 
ever”, as  is  referred  to  in  said  constitutional  provision  of 
1875,  means  - 


"the  current  income  of  the  State  from, 
whatsoever  source  derived  which  is  sub- 
ject to  appropriation  for  public  uses. 

This  current  income  may  be  derived  from 
various  sources  as  our  numerous  statutes 
attest,  but  no  matter  from  what  source 
derived,  If  required  to  he  paid  into 
the  Treasury,  it  becomes  revenue  or 
state  money;  * * * state  money  means 
money  the  State,  in  its  sovereign 
capacity,  is  authorized  to  receive — the 
source  of  its  authority  being  the  Legis- 
lature.” 

The  opinion  also  holds  that  the  Board  of  Regents  does  not 
have  the  attributes  of  sovereignty  "which  would  entitle  them  to  be 
designated  as  the  State’s  alter  ego , " and  that  the  Legislature, 
many  decades  ago,  "contented  themselves  with  defining  in  general 
terms  the  powers  of  such  boards  as  are  here  under  review,  leaving 
the  discharge  of  duties  not  defined  and  which  may,  under  changed 
conditions,  arise  In  the  future,  to  the  discretion  of  the  board." 

The  opinion  then  sets  out  the  following,  1.  c.  66: 

"'.Then  the  college  was  organized  fifty- 
four  years  ago,  it  was  evidently  not 
within  the  contemplation  of  the  fTRmers 
of  the  law  that  the  board  would  receive 
or  be  charged  with  the  expenditure  of 
other  funds  than  those  appropriated  by 
the  Legislature  and  hence  no  provision 
was  made  in  reference  thereto.  In  ad- 
dition, for  what  reason  it  is  profitless 
to  discuss,  no  express  power  was  conferred 
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uoon  the  board  to  orotect  the  State’p 
property  from  loss  occasioned  by  fire 
or  other  destructive  forces.  The  board, 
uoon  the  college  becoming  oneratlve, 
with  the  increase  in  the  student  body 
and  the  extension  of  Its  work,  deemed 
it  proper  to  charge  students  certain 
feea  for  Junior  high  school,  extension 
and  other  work.  This  custom  has  con- 
tinued, not  only  in  this  institution 
but  others  of  like  character,  during 
the  terms  of  their  respective  existences. 
No  criticism  has  ever  been  made  of  same 
and  as  proof  of  its  approval  no  General 
Assembly  during  the  more  than  fifty  years 
or  this  college’s  operation  has  sought 
to  either  regulate  the  collection  or 
disposition  or  the  funds  thus  obtained. 

The  fund  arising  from  such  collections 
has  been  retained  by  the  board  and 
expended  by  It  ror  the  college.” 

Speaking  of  the  board,  the  opinion  says,  1.  c.  66 

"It  is  charged  with  no  wrong  doing  or 
the  usurpation  of  any  power  which  has 
not  at  least  received  tacit  legislative 
and  public  approval  for  a helf  century. 
These  facts  are  entitled  to  more  than 
persuasive  consideration  in  determining 
the  question  here  seeking  solution. 

Absent  qualifying  incidents  they  may  arise 
to  the  dignity  of  ruling  decisions. 

(Stete  ex  rel.  v.  Gordon,  266  Mo.  412; 

Folk  v.  St.  Louis,  250  Mo.  141.)  The  sum 
of  its  offending  is,  that  having  made  a 
valid  contract  in  the  State’s  interest 
and  for  its  protection  end  the  fruits  of 
same  having  been  received,  that  It  shall 
pay  this  money  into  the  State  Treasury 
instead  of  using  it  to  partially  restore 
the  buildings  destroyed,  and  await  legis- 
lative action  authorizing  its  use  for 
that  purpose.  Such  a course  disregard- 
ing the  implication  which  the  application 
for  this  writ  involves  as  to  the  integrity 
and  business  Judgment  of  the  board  after 
its  years  of  experience,  is  fraught  with 
injury  to  the  college  in  interfering  with 
its  operation  and  thus  lessening  its  op- 
portunities for  the  advancement  of  higher 
education. " 


1/26/37 


J 
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At  1.  c.  G9  the  opinion  says: 

"Without  burdening  this  opinion  with 
their  review,  it  seems  sufficient  to  sav 
that  in  none  of  these  statutes,  either 
by  express  enactment  or  reasonable  im- 
plication does  it  appear  that  it  was 
within  the  contemplation  or  intention  of 
the  Legislature  that  moneys  received  by 
the  managing  boards  of  educational  insti- 
tutions in  the  nature  of  incidental  fees 
should,  as  a condition  precedent  to  their 
use  by  the  respective  boards,  be  required 
to  be  first  paid  into  the  State  Treasury 
end  appropriated  therefrom  by  the  Legis- 
lature. In  the  absence  of  a mandatory 
requirement  to  that  effect  no  duty  is 
devolved  upon  such  boards  to  thus  dispose 
of  these  funds.  Their  duty  in  the  premises 
in  the  presence  of  that  discretion  with 
which  the  law  has  clothed  them  is  to  expend 
such  funds  for  the  college,  and  account  for 
same  in  the  manner  required  by  the  plain 
provisions  of  the  governing  statutes." 


CONCLUSION 


It  i 8 our  opinion  that  the  above  cited  case  is  authority 
that  the  Board  of  Regents  of  the  Northeast  i.issouri  State 
Teachers  College  has  the  legal  right  to  exercise  its  discretion 
as  to  talcing  out  insurance  for  the  protection  of  the  property 
of  said  school,  and  that  if  its  Judgment  ie  that  the  procuring 
of  insurance  is  advisable,  end  if  said  school  has  funds  on  hand 
which  were  not  appropriated  by  the  Legislature  hut  which  were 
collected  as  incidental  funds,  that  such  funds  may  be  used  in 
payment  of  the  premium  on  said  insurance  policies. 


Yours  very  truly. 


DRAKE  WATSON, 

Assistant  Attorney  General. 

APPRO VEu : 


J.  E.  T^LUR, 

(Acting)  Attorney  General. 
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COUNTY  B DGS'T’  ACT:  (1)  Only  insane  persons  in  state  hospitals  can  be 
estimated  under  Class  I,  unless  the  insane  person  be  conmitted 
to  the  state  sanatorium  at  Mt.  Vernon,  (2)  Funds  for  purchas- 
ing right-of-ways  and  materials  on  WPA  labor  and  state  highways 
should  be  estimated  in  Class  5, 


February  9*  1937 


Mr,  Melvin  ngleharfc 
r -os  cut  ng  • tto -ney 
h'r  Ison  Jounty 
're  - e?*icktown*  ieairi 

jeer  l*n»  nglehe.rtr 

•”h's  denertraent  s In  reeelrt  of  your  letter  of 
ebrae "y  2nd*  wherein  you  mclee  the  following  request 
relative  to  the  County  Budget  ct: 


I, 


"Class  I*  provided*  ’the  county  ourt 
shall  sot  aside  and  apportion  a suffi- 
cient sum  to  care  for  the  insane  pauper 
patients  in  state  hospitals’,  oes 
th.s  include  persons  other  then  insane 
p-  ople?  i hould  the  ex  ense  of  oatients 
in  he  tuberculosis  hospitals*  who  are 
indigent  cases*  be  paid  from  the  class?" 


Y xr  first  question  relates  to  Class  I*  page  341, 
Lews  of  is  ouri*  1933: 


"The  county  court  shall  sot  aside  and 
apportion  » sufficient  sum  to  care  for 
ins  ne  pauper  patients  in  state  hospi- 
tals, Class  I shall  be  rhe  first  obli- 
ntion  a f ins t the  county  r nd  shall 
have  riority  of  payrr.ont  over  all  other 
classes,*’ 


Mr#  Melvin  nglenart 
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~ection  5,  -age  344,  which  we  deem  to  he  an  explann  ory 
statute  In  referring  to  laws  I,  Is  as  follows: 


* * ■»  •»  ca -e  of  pauper  a declared 
by  lawful  authority  to  be  Insene 
(In  atrte  hospitals)". 


Conceding  that  ^he  Missouri  State  Sanatorium,  at  Mount 
Vernon,  w Ich  may  be  the  tuberc  losis  hospital  which  you  have 
In  mind,  la  a state  hoap  tnl,  or  a state  elsemoaynnry  inst'tu- 
tlon,  y*t  by  the  t < rms  of  Class  I,  w«  are  of  the  opinion  4 hat 
only  lnsnr.e  rauper  patients  In  state  hosp  tala  Can  be  Inclu- 
ded In  Class  I,  because  the  statute  Is  not  susceptible  of  any 
other  Infccrnretatlon. 


II. 


"Hi  Class  3,  ft  Is  provided,  fthe  county 
court  shall  next  set  aside  and  appor- 
tion the  amount  re  ulred,  if  any,  for 
the  upkeep,  repair,  or  replacement  of 
bridges  on  other  than  state  hgh  ays 
(and  not  in  any  rpeciel  road  district) 
which  shall  constitute  the  third  obli- 
gation of  the  county.  *! oes  this 
Include  anything  other  than  the  build- 
ing of  bridges?  Does  it  include  the 
purc'-ese  of  right-of-way  for  county 
roads  otbe-  than  bridge  sites,  grading 
of  roads,  payment  of  roe ci-over seers 
other  than  to  u Id  bridges  and  purchase 
of  rl,ht— of— wry  Cor  WPA  projects  which 
are  later  taken  over  end  maintained  by 
the  .tnte  Highway  .eps  rtment,  as  a 
State  highway? 

"rup  ose  the  State  Highway  department 
nn'  the  County  Court  and  ¥PA  undertake 
to  bu’ld  a road.  Ilie  Highway  Depart- 
ment makes  the  survey  and des igna tea 
the  route,  the  Co  nty  Court  purchases  the 
right-of-way  and  Vhe  WPA  furnishes 


*r,  We lvln  ngle! rrt 
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pert  of  'he  res*,  ter  If  Is  an:.  the  Co-  nty 

CO'Tt  a 'art  of  materials,  the  WP A 
nil  of  the  labor  and  the  Ltate  Highway 
Department  sur  arrises  the  work  and 
t an  maintains  the  v,oad  a a a a\jpple- 
mentary  highway.  Does  the  money  osed 
by  the  bounty  ourt  come  from  Class  5?” 


This  question  relates  mainly  to  Cl  as  5,  page  341,  of  the 
County  Budget  Act,  which  la  as  follows: 


"Hie  county  court  shall  next  set  aside 
nnd  apportion  the  m ount  required.  If 
any,  for  the  upkeep,  repair  or  replace- 
ment of  bridges  on  other  than  state 
h ghwsya  (and  not  In  any  special  rond 
dis  ret)  which  shell  constitute  the 
third  obligation  of  the  county.” 


he  plain  wording  of  the  statute  Is  to  the  effect  that 
only  t e repair,  upkeep  or  replacement  of  the  bridges  la  In- 
cluded In  tl* as  3.  Mary  county  courts  have  by  Inferonce  and 
by  construing  It  os  the  intention  of  'he  Legislature,  included, 
in  addition  <o  bri  gea,  upkeep,  repar  end  construction  of 
roads  not  on  state  h'ghwnys  or  any  special  road  districts. 

Other  county  courts  1 ave  created  another  cIrs * of  funds  for 
the  purpose  of  repair,  upkeep  and  construction  of  roads.  a 
stated  above,  wo  cun  n t construe  the  at  tutos  to  Include 
the  upkeep  and  repair  of  roads. 

Uncer  ectlon  5,  page  344,  the  Le  islcture  further 
Interpreted  this  portion  of  the  statute  to  only  Include 
bridges,  as  follows: 


’h^epolr  and  upkeep  or  replacement 
of  bridges  on  other  than  state  high- 
er ys  and  not  in  any  fecial  rond 
district.  List  bridges” 


'.herefore,  in  answer  to  your  specific  question,  to-wit. 


Hr*  Melvin  nglehart 
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"does  the  money  used  y the  county  court  come  from  Class 
3?”,  we  are  of  the  opinion  that  it  does  not* 


eapectfully  submitted. 


OLriYb.3  . !iOL  ;K 

ss  stmt  t+’orney  General 


APPROV  D : 


T."'  TTvr.oT; 

( ctlng)  attorney  General 


OWKiRT 


municip; 
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When  te^°s  may  be  levied 
for  relief  purposes  and  di 
bursed  by  relief  offices. 


/ 


June  12,  1937. 


~r.  Lynn  ju.  j^.rino,  mayor, 
City  of  Nevada, 

Levada,  Missouri. 


wear  mr.  swings 


we  wish  to  acknowledge  your  recent  letter  wherein 
you  state  ee  follows: 

"A  question  has  arisen  here  in  the  City 
of  Nevada  as  to  the  power  and  authority 
of  a city  council  of  a city  of  the  third 
class,  os  in  Nevada,  to  make  appropria- 
tions from  month  to  month  for  use  of  the 
local  relief  office.  The  proposition 
is  whether  or  not  the  city  has  rower 
to  make  such  appropriations  and  turn 
over  the  money  to  the  local  relief 
office  for  relief  purposes,  ^tlong  with 
this  question  there  has  also  been  raised 
the  question  in  the  council  as  to  the 
authority  of  the  County  Court  to  make 
such  appropriations.  Naturally,  the 
question  resolves  itself  into  whether 
or  not  the  City  Council  and  the  County 
Court  have  authority  to  levy  taxes  for 
relief  purposes. 

*•1  would  appreciate  it  very  much  if  you 
would  advise  me  as  to  the  following: 

1.  joes  the  City  Council  have  authority 
to  levy  taxes  for  relief  purposes. 

2.  In  the  event  no  such  taxes  are  levied, 
does  the  City  have  authority  to  pay 
out  of  its  general  funds  money  to  the 
relief  office. 
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3.  Does  the  County  Court  have 
authority  to  levy  taxes  for  relief 
purposes. 

4.  If  the  County  Court  does  not  have 
such  direct  authority,  or  in  the  event 
It  does,  and  does  not  levy  taxes  for 
this  purpose,  can  It  make  aprropria- 
tions  for  use  of  relief  office.” 


In  the  case  of  Vrooman  v.  City  of  St.  Louis,  337 
^o.  933  , 88  S.  »».  (2d)  189,  1.  c.  193,  the  Court  in  holding 
that  taxes  levied  by  a municipality  must  be  for  both  a 
public  and  a municipal  purpose,  said: 

"a  number  of  cases  are  cited  from 
this  and  other  Jurisdictions  asserting 
the  general  rule  that  taxes  levied  by  a 
municipality  must  be  for  both  public 
and  municipal  purposes.  The  rule  is 
clearly  and  concisely  stated  in  Cooley 
on  Taxation  (4th  Ed.)  vol.  1,  sec.  178, 
page  388,  389,  as  follows:  *The  '’public” 
that  is  concerned  in  a legal  sense  in 
any  matter  of  government  Is  the  public 
the  particular  government  has  been 
provided  for;  and  the  "public  purpose” 
for  which  that  government  may  tax  is 
one  which  concerns  its  own  people,  and  not 
some  other  people  having  a government  of 
its  own,  for  whose  wants  taxes  are  laid. 

* * * The  purpose  must  in  every  Instance 
pertain  to  the  sovereignty  with  which  the 
tax  originates;  * * * This  is  the  general 
rule;  * * ** 

Cooley  on  Taxation,  Vol.  1 (4th  Ed.),  Sec.  215, 
page  452,  in  declaring  that  the  care  of  the  poor  is  a public 
purpose,  said: 


”The  support  and  care  of  paupers 
is  a nub lie  purpose.  As  to  this  there 
is  no  doubt.  The  laws  not  only  exempt 
from  taxation  the  limited  means  of 
poor  and  afflicted  persons,  but  they 
go  further  and  provide  public  funds 
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with  which  to  furnish  them  retreats 
where  they  can  be  supplied  with  the 
necessaries  and,  to  a reasonable 
extent,  with  th6  comforts  of  life." 


'fhe  case  of  Jennings  v.  City  of  at.  Louis,  332  ko. 
173,  58  a.  «V . (2d)  979,  982,  in  holding  that  all  cities  have 
an  express  grant  of  authority  to  care  for  the  poor,  said: 

"as  a municipal  purpose,  poor  relief 
is  recognized  by  our  Legislature  in  the 
creation  of  social  welfare  boards  and 
in  express  grants  of  authority  to  all 
of  our  cities  to  care  for  the  poor. 

* * * Poor  relief  being  a municipal  purpose, 
under  section  11,  article  10,  of  the 
Constitution  of  Lissouri,  the  city  of 
St.  Louis  has  the  power  to  levy  taxes 
so  that  its  poor  nay  be  fed,  clothed, 
and  sheltered." 


Clearly,  then,  taxes  levied  by  a municipality  for 
the  care  of  its  local  poor  would  be  both  for  a public  and 
a municipal  purpose. 

You  speak  of  the  "local  relief  office",  and  we  assume 
that  you  are  referring  to  the  local  social  welfare  boards  which 
under  Article  5,  Chapter  38,  of  the  revised  Statutes  of 
missouri,  1929,  may  be  created  and  established  at  the  option 
of  the  mayor  and  common  council  in  cities  of  the  third  class, 
and  not  a private  agency  set  up  for  local  relief  purposes, 
since  as  stated  by  the  Court  in  the  case  of  State  ex  rel.  v. 

St.  Louis,  115  S.  u.  534,  216  mo.  47,  1.  c.  91,  no  municipality 
is  authorized  to  exact  taxes  and  turn  them  over  to  a private 
individual  or  to  a board  of  any  private  corporation  to  dis- 
burse at  their  discretion: 

" * * * taxes  should  only  be  levied 
for  public  purposes  and  when  collected 
should  be  administered  and  disbursed 
only  by  public  officers  elected  or 
appointed  according  to  law  and  that 
their  accounts  should  from  time  to 
time  be  investigated  by  the  lawful 
authorities,  and  that  municipal 
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corporations  were  only  authorised  to 
levy  and  collect  taxes  for  municipal 
purposes,  and  municipal  enterprises 
should  he  conducted  and  controlled  in 
fact  by  such  municipalities  by  and 
through  their  proper  officers,  and  were 
not  authorized  to  exact  taxes  and  turn 
them  over  to  any  private  individual  or 
board  of  any  private  corporation  to  dis- 
burse at  their  discretion." 


Section  6899,  k.  8.  m o.  1)29,  authorizes  the  creation 
and  establishment  of  a social  welfare  board  in  a city  of  the 
third  class; 


"In  all  cities  of  the  second  and  third 
class  in  this  state  there  is  hereby 
created  and  estaolished,  at  the  option 
of  the  mayor  and  common  council  of  any 
such  city,  a board  which  shall  be  styled 
*the  social  welfare  board  of  the  city 

of . * All  powers  and  duties  con- 

nected  with  and  incident  to  the  relief 
and  prevention  of  dependency,  relief 
and  care  of  the  indigent,  and  the  care 
of  sick  dependents,  with  the  exception 
of  the  insane  and  those  suffering  v/ith 
contagious,  infectious  and  trans- 
missible diseases,  and  excepting  those 
persons  who  may  be  admitted  to  the 
county  poorhouses  of  the  counties 
in  which  such  cities  are  located,  shall 
be  exclusively  invested  in  and  exercised 
by  said  board.  Said  board  shall  have 
power  to  receive  and  expend  donations 
for  social  welfare  purposes,  and  shall 
have  exclusive  control  of  the  distribu- 
tion and  expenditure  of  any  public 
funds  set  aside  and  appropriated  by 
such  cities  for  relief  of  the  temporary 
dependent,  oaid  board  shall  have  power 
to  sue  and  be  sued,  complain  and  de- 
fend In  all  courts,  to  assume  the  care 
of  or  tajce  by  gift,  grant,  devise, 
bequest  or  otherwise,  any  money,  real 
estate,  personal  property,  right  of 
property  or  other  valuable  things,  and 
may  use,  enjoy,  control,  sell  or  convey 
the  same  for  charitable  purposes,  to 
have  and  to  use  a common  seal  and  alter 
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the  same  at  pleasure,  Laid  hoard  ;iay 
make  by-laws  for  its  own  gui dance,  rules 
and  regulations  for  the  government  of  its 
agents,  servants  and  employes,  and  for 
the  distribution  of  the  funds  under  its 
control. " 


The  above  section  expressly  confers  upon  the  board 
the  exclusive  control  of  the  distribution  and  expenditure  of 
any  public  funds  set  aside  and  anpropriated  by  the  city  for 
relief  * urposes. 

Section  6786,  R.  S.  — o.  1929,  provides  that  the  city 
council  may  by  ordinance  provide  for  the  levy  and  collection 
of  all  taxes,  in  part,  as  follows: 

"rihe  city  council  shall,  from  time 
to  time,  provide  by  oruinance  for  the 
levy  and  collection  of  all  taxes,  * 4 4." 

From  the  foregoing,  we  ere  of  the  opinion  that  the 
oity  council  has  the  authority  to  levy  taxes  for  relief 
purposes. 


II. 


mO't.uillin  on  municipal  Corporations,  /ol.  5,  Lee. 
972,  page  2337,  declares  that: 

" • * * ordinarily  general  funds 
may  be  appropriated  by  the  council  to 
any  municipal  object. " 

44  C.  J.,  Sec.  4116,  page  1160,  provides  that: 

"General  municipal  funds  may  be  used, 
applied  or  expended  for  any  lawful 
municipal  purpose." 

Funds  for  relief  being  for  a lawful  municipal  pur- 
pose, we  are  of  the  opinion  that  in  the  event  no  taxes  are 
levied  for  relief  purposes,  the  city  has  the  authority  to 
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pay  out  of  its  general  funds  money  to  the  local  social  welfare 
board,  if  said  agency  is  created  and  established  under  Section 
6899,  supra. 


III. 


Section  1,  Article  X,  of  the  Missouri  Constitution 
provides  how  the  taxing  power  is  to  be  exercised,  as  follows: 

"The  taxing  power  may  be  exercised 
by  the  General  ^sseiribly  for  State 
purposes,  and  by  counties  and  other 
municipal  corporations,  under  authority 
granted  to  them  by  the  General  iisseubly, 
for  county  and  other  corporate  purposes." 

Section  3,  .article  X,  of  the  Missouri  Constitution 
provides  that  taxes  may  be  levied  and  collected  for  public 
purposes  only: 

"Taxes  may  he  levied  and  collected 
for  public  purposes  only.  * * *" 

Section  11,  Article  X,  of  the  Missouri  Constitution 
fixes  the  rate  of  taxation  for  county  purposes: 

"Taxes  for  county  * * * purposes  may 
be  levied  on  all  subjects  and  objects 
of  taxation;  * * *.  For  county  purposes 
the  annual  rate  on  property,  in  counties 

having million  dollars  or  less, 

shall  not , in  the  aggregate,  exceed 

cents  on  the  one  hundred  dollars  value - 
tion  * * 

Section  12950,  J*.  S.  *,.0.  1929,  provides  as  follows: 

"Poor  persons  shall  be  relieved,  .ain- 
talned  and  supported  by  the  county  of 
which  they  are  inhabitants." 

Section  12961,  A.  S.  ijo.  1929,  makes  it  the  duty 
of  the  county  court  to  set  apart  funds.  It  provides: 
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"The  several  county  courts  shall 
set  opart  from  the  revenues  of  the 
counties  such  sums  for  the  annual 
support  of  the  poor  es  shall  seem 
reasonable , which  suns  the  county 
treasurers  shall  keep  separate  from 
other  funds,  and  pay  the  same  out  on 
the  warrants  of  their  county  courts.” 

We  hove  already  pointed  out  that  taxes  for  the  care 
of  the  poor  would  be  for  a public  purpose,  but  if  levied  by 
a county  would  also  have  to  be  for  a county  purpose. 

In  the  case  of  Board  of  Comiolssioners  v.  Peter,  161 
S.  W.  155,  253  Mo.  520,  1.  c.  534,  the  Court  in  holding  that 
the  care  of  the  poor  by  counties  was  for  county  purposes, 
said: 


"We  will  not  go  Into  that  field, 
because  roads,  bridges,  the  csre  of 
paupers,  of  the  insane,  of  prisoners, 
official  salaries,  the  care  of  public 
buildings,  etc.,  have  usually  been 
considered  county  purposes  within  the 
purview  of  revenue  laws  and  the 
administrative  details  of  county 
business. " 

In  the  above  case  the  court  had  before  its  considera- 
tion whether  the  met  of  1913  authorizing  a levy  of  twenty-five 
cents  on  the  one  hundred  dollars  valuation  of  all  property  in 
the  county  for  the  maintenance  of  a tuberculosis  hospital  was 
violative  of  the  above  constitutional  provisions.  The  Court 
in  holding  that  the  ^.ct  standing  elone  was  not  violative 
of  Section  1,  article  Xt  of  the  -issouri  Constitution,  supra, 
but  that  said  constitutional  provision  must  be  read  in  connec- 
tion with  Section  11  of  .article  X of  the  missouri  Constitu- 
tion, said,  1.  c.  535: 

"rtS  at  present  advised,  we  see  no 
insuperable  obstacles  to  the  law  In 
section  1,  article  10,  of  the  Constitu- 
tion, standing  alone;  but  that  section, 
as  well  as  section  3,  supra,  must  be  read 
in  connection  with  section  11  of  article 
10  of  the  Constitution,  for  they  pertain 
to  the  same  sub ject-motter  end  are 
strictly  in  narl  materia.  (Brooks  v. 

Schultz,  T78  Mo.  TI  c . 226 . ) " 


Lr.  Lynn  21.  iiwing 


June  12 , 1937 


-e- 


And  the  Court  in  pointing  out  further  that  the 
provisions  of  the  Constitution  were  insurmountable  barriers 
for  an  increase  in  taxation  for  county  purposes  beyond  the 
constitutional  limitation,  said,  1,  c.  536: 


"The  case,  then,  must  stand  or  fall  on 
the  proposition  that  the  proposed  levy 
is  in  addition  to  the  thirty-five  cents 
allowed  by  the  Constitution  for  ’county 
purposes.*  Evidently  that  was  the 
theory  of  the  lawmaker.  Otherwise,  if 
the  constitutional  levy  of  thirty-five 
cents  for  roads,  bridges,  the  care  of  the 
insane,  paupers,  criminals,  and  the 
current  expenses  of  the  county  for 
salaries,  jury  service,  care  of  public 
buildings  and  what  not,  is  to  be  depleted 
by  a deduction  of  a twenty-five  cent 
levy  on  the  hundred  dollars  for  the 
tuberculosis  hospital  district,  then,  all 
the  usual  and  needful  activities  of  the 
county  would  be  crippled  by  starvation 
into  a state  of  suspended  animation 
akin  to  death.  Self-evidently  so 
benevolent  an  act  as  t^e  one  under 
review  could  not  have  contemplated  so 
unbenevolent  and  injurious  a result. 

The  itching  idea  in  the  lawmaker’s  mind 
was  to  progress . i.  e.,  to  keep  what  ww 
have  ana  get  more , not  to  go  backward 
in  governmental  purpose  and  action. 

The  lawmaker,  then,  must  be  held  to  have 
intended  his  aot  to  permit  a levy  in  addi- 
tion to  th6  thirty-five  cents  permitted 
by  the  Constitution,  and  appellant  so 
argues  in  a brief  most  commendable  in 
tone  and  uncommonly  ingenious  in  reason- 
ing. but  we  shall  not  follow  the  lead  of 
learned  counsel.  That  provision  of  the 
Constitution  may  neither  be  struck 
down  by  the  General  assembly  nor  ignored, 
nor  evaded  by  deft  indirection.  It 
stands  there  as  an  insurmountable 
barrier  to  an  increase  in  taxation  for 
county  purposes  beyond  the  maximum  rate 
of  thirty-five  cents  on  the  hundred 
dollars.  It  goes  further.  It  interprets 
itself.  It  declares  that  the  restriction 
shall  apply  to  taxes  of  every  kind  and 
description  whether  general  or  special. 
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except  tuxes  to  pay  valid  indebtedness 
now  existing,  or  bonds  which  nay  be 
issued  in  renewal  of  such  indebtedness." 

iron  the  foregoing,  we  are  of  the  opinion  that  the 
county  court  has  the  authority  to  levy  taxes  for  relief  pur- 
poses, but  that  same  _^ust  not  be  in  excess  of  the  constitutional 
limitation  prescribed  by  Section  11,  Article  X,  of  the  Missouri 
Constitution,  supra,  after  having  ade  provision  for  all  the 
other  usual  and  needful  activities  of  the  county. 


IV. 


In  reply  to  your  fourth  question  whether  In  the 
event  the  county  court  does  not  have  such  authority,  or  in 
the  event  It  does  have  the  authority  to  levy'  taxes  for  poor 
relief,  It  can  make  appropriations  for  the  use  of  the  relief 
office,  we  enclose  herein  copies  of  two  opinions  rendered  by 
this  department  under  date  of  November  12,  1934,  to  Hon.  John 
D.  Brooks,  Judge  of  the  Grundy  County  Court,  and  December  23, 
1935,  to  Hon.  John  J.  Wolff,  Associate  Prosecuting  Attorney 
of  St.  Louis  County,  respectively,  wherein  it  was  held  that 
it  was  the  duty  of  the  county  court  to  care  for  the  poor, 
and  that  they  could  not  turn  the  money  over  for  relief  pur- 
poses to  a board,  commission  or  agency  to  dispense  it  for  them. 


respectfully  submitted. 


WiiL  >4  A?  o j&u  JU  i , 

assistant  Attorney  General. 

AprttOVJmy : 


J.  ill.  l.iXLUlX  , 

(Acting)  Attorney  General. 
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third  offering  for  sale.  Collector  of 
City  of  St. Louis  may  not  subdivide  state, 
city  and  school  tax  and  enforce  tie m 
Independently 
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state  Tux  Commission, 

Jefferson  City,  Missouri. 

Attention:  Ijc,  -.vans. 


FI  LET 

' ' f I 


Ciia  irnan . 


Dear  ^ir: 


We  acknowledge  receipt  of  your  letter  of 
^ugust  bth  to  Genersl  MoKittriok  requesting  un  opinion 
of  this  office  relative  to  the  sale  of  real  estate  un- 
der the  Jo ne s-i 'linger  Lav/,  imov/n  as  oenate  Bill  e 

are  answering  all  of  these  inquiries  in  this  opinion. 

The  inquiries  are  set  out  in  a letter  address- 
ed to  you  from  Mr.  John  G.  Burkhardt , Tax  .•-ttoruey  of  the 
City  of  ^t.  Louis,  v/hicli  letter  is  as  follov/s: 

"Upon  behalf  of  the  City  of  _>t.  Louis 
and  Mr.  ’.m.  F.  Baumann,  Collector  of 
the  City  of  -t.  Louis,  and  pursuant  to 
Lection  9960  d.  Revised  statutes  of 
Missouri,  1929,  as  adopted  by  the  laws 
of  Missouri  1933,  page  443,  we  are  re- 
questing a ruling  of  the  State  Tax  Con- 
mission  and  the  Attorney  General  upon 
the  following  questions: 

1.  At  the  third  offering  of  lands  for 
delinquent  taxes  under  the  Jones -Hunger 
law,  does  the  bid  of  a purchaser  in  an 
amount  insufficient  to  pay  the  tuxes  ex- 
tinquish  the  balance  of  saia  taxes?  Aa 
an  example,  if  a purchaser  at  a tax  sale 
tills  November  should  bid  V5.GG  for  1930 
taxes  which  amount  to  *100. CC  Lnd  which 
are  being  offered  lor  sale  for  the  third 
tire,  does  this  bid  constitute  satisfac- 
tory payment  in  full  of  saiu  taxes?  In 
other  words , does  the  owner  or  the  in- 
terested party  redeeming  suiu  luna  have 
to  pay  merely  the  JL.00  to  the  purchaser 
to  redeem  or  must  he  (the  interested 
party)  likewise  pay  the  balance  of  the 
v95.00  to  the  Tax  Collector  before  he 
is  entitled  to  redeem  his  lands? 
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2.  Vfhat  is  meant  by  the  use  of  the 
words  "then  delinquent  taxes,”  in 
Sec.  9953  of  the  laws  of  Missouri 
for  1933,  p.  432?  Must  the  Collector 
accept  any  bid,  when  the  property  is 
being  offered  for  the  third  tine, 
and  consider  said  bid  as  being  in 
full  for  all  the  taxes  advertised  at 
that  sale?  Or  must  the  bid  be  con- 
sidered in  full  for  all  taxes  then 
delinquent  on  the  property,  whether 
advertised  or  not?  Or  does  the  bid 
only  foreclose  the  lien  for  the  one 
year’s  taxes  which  are  being  called 
for  the  third  tine?  In  either  of 
the  first  two  contingencies  above 
stated,  nust  the  bid  be  sul'f iclent 

to  cover  in  full  the  taxes  for  the 
year  or  years  other  than  those  which 
are  being  advertised  for  the  third 
tine? 

3.  The  Collector  of  the  City  of  L»t. 
Louis  collects  btate,  City  and  Board 
of  education  taxes.  Can  the  Collec- 
tor or  other  proper  authority  of  the 
City  of  Lit.  Louis  sub-diviue  the  tax 
bills  into  three  separate  bills,  one 
for  each  said  unit  respectively  and 
then  offer  the  lands  for  sale  for  the 
taxes  due  the  City  of  at.  Louis  alone?” 


I. 


BIB  aT  THIRD  aALi,  EXTIN  UIBHEo  Ti  JC 
LIhN  IT  NO  RaDxJ  ACTION  CXhKCI^D. 

Seotion  9953a,  page  432,  Session  Acts  of  Mo.  for 
1933  provides: 

"Whenever  any  lands  have  been  or  shall 
hereafter  be  offered  for  sale  for  de- 
linquent taxes,  interest,  penalty  and 
costs  by  the  collector  of  the  proper 
county  for  any  two  successive  years 
and  no  person  shall  have  bid  therefor 
a sun  equal  to  the  delinquent  taxes 
thereon,  interest,  penalty  and  costs 
provided  by  law,  then  such  county  col- 
lector shall  at  the  next  regular  tax 
sale  of  lands  for  delinquent  taxes, 
sell  the  sane  to  the  highest  bidder, 
and  the  purchaser  thereof  shall  acquire 
thereby  the  same  interest  therein  as  is 
acquired  by  purchasers  of  other  lands 
at  such  delinquent  tax  sales.” 
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The  lust  plirase  of  this  section  status  that 
the  purchaser  at  the  third  offering  of  a tract  or  lot 
for  delinquent  tax  acquires  the  same  rights  as  any 
other  purchaser,  whloh  means  that  in  the  event  no  re- 
demption is  effected  within  two  years  of  the  sale,  the 
purchaser  is  entitled  to  a deed  from  the  Collector  vest- 
ing in  the  Grantee: 

"an  absolute  estate  in  feo  simple, 
subject,  however,  to  ell  claims  there- 
on for  unpaid  taxes  except  such  unpaid 
taxes  existing  et  the  time  of  the  pur- 
chase of  iuid  lands  unc!  the  lien  for 
v/hioh  taxes  were  inferior  to  the  lien 
for  taxes  for  v/hioh  said  tract  or  lot 
of  land  t/ao  sold,"  (section  9957,  page 
456,  Session  Acts  of  Missouri  1955), 

The  purchaser  at  thu  tliira  sale  thereupon  ob- 
tains the  right  to  a fee  simple  title , discharged  of 
the  lien  for  delinquent  taxes  existing  at  the  time  of 
sale,  conditional,  upon  the  failure  of  the  owner  or  an 
interested  person  to  redeem,  however,  such  right  is  a 
conditional  one  and  is  eliminateu  by  the  purchaser  or 
any  other  person  having  u right  to  redeem,  exercising 
that  privilege  and  redeeming  the  tract  from  the  sale. 


CONCLLoION 


It  is,  therefore,  the  opinion  of  this  office 
that  at  the  third  sale,  thu  bid  of  the  puroheser,  even 
though  insufficient  to  pay  the  taxes,  penalties,  inter- 
ests and  costs  gives  the  purchaser  the  conditional 
vight  to  a deed  v/hioh,  v/hen  obtained,  extinquishes  the 
balanoe  of  said  taxes. 


II. 


THh  PiatSOH  RsD  .PI  TNG  la  ONLY  RL  'UIKLD  TO 
PaY  AMOUNT  OF  BID  ’.ITH  INTERKSfb  FLUn  SHB* 
b - Ui,NT  TnXSw  -‘--IJ  LLP  C0oT>-. 


beotion  9953a  herein  before  set  out  plainly 
states,  that  lands  sold  at  the  third  offering  for  what 
they  may  bring  are  subject  to  redemption  under  the  same 
terms  as  though  sold  at  thu  first  or  second  offering. 

Section  9956a,  page  437,  neasion  nets  of  Ho . 
for  1933,  provides,  that  lands  may  be  redeemed: 
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"By  paying  the  County  Collector  for 
the  use  of  the  purchaser  * * * the 
full  sum  of  the  purchase  money  named 
in  the  certificate  of  purchase  and 
all  the  costs  of  sale  togetner  v.lth 
interests  at  the  rate  specified  in 
such  certificate  not  to  exceed  10  per 
centum  annually  with  all  subsequent 
taxes  which  have  been  paid  thereon  by 
the  purchaser  * * * with  interest  * * * 
of  eight  per  centum  per  annum  and  such 
taxes  subsequently  paid,  and  in  addi- 
tion thereto  the  person  redeeming 
shall  pay  the  costs  incident  to  entry 
of  recital  of  such  redemption.” 

Therefore,  any  person  entitled  to  redeem,  need 
only  to  pay  the  amount  of  the  certificate  of  redemption, 
plus  the  items  above  referred  to.  No  further  nor  addi- 
tional payments  may  be  required.  However,  we  direct 
your  attention  to  the  provisions  of  oection  9953b,  supra, 
which  authorizes  and  directs,  that: 

”In  the  event  of  the  redemption  of  any 
land  from  any  sale  made  under  the  pro- 
visions of  this  act,  the  land  so  re- 
deemed shall  be  liable  to  resale  by 
such  county  collector  at  the  next  or 
any  subsequent  tax  sale  of  lands  for 
all  delinquent  taxes,  penalties,  inter- 
est and  costs  not  paid  by  such  sale.” 

In  the  event  of  a redemption  for  less  than  the 
full  amount  of  taxes,  penalties,  interest  and  costs  ex- 
isting against  a given  tract  or  lot  of  land,  the  collec- 
tor is  charged  with  the  duties  of  advertising  and  sell- 
ing the  tract  or  lot  for  the  balance  of  the  taxes,  penal- 
ties, interest  and  costs  which  were  not  paid  by  the  prior 
sale . 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office 
that  the  person  redeeming  tracts  or  lots  of  land  pays 
merely  the  amount  of  the  bid  made  by  the  purchaser  as 
shown  on  the  certificate  of  purchase,  together  with  the 
costs  of  sale,  with  interest  on  the  whole  at  the  rate 
specified  in  the  certificate  plus  any  subsequent  tuxes 
paid  by  the  purchaser  with  interest  at  the  rate  of  8# 
per  annum  thereon  and  the  oosts  incidental  to  such  re- 
demption, but  that,  if  such  bid  did  not  pay  the  taxes, 
penalties,  interest  and  costs  existing  at  the  time  of 
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sale,  the  collector  Is  required  to  resell  the  tract  tit 
the  next  stle  for  the  balance  of  such  taxes,  etc.  as 
v<ere  not  paid  at  the  £;rior  sale. 

III. 

CONOThUCTIOIi  01’  FnlWja  "TILJ4  OELIiN- 
..U-JiT  T/UCsw. 

Your  inquiry  refers  to  the  phrase  "tJron  uelin- 
quent  tt  xes"  as  useu  in  section  9903,  page  432,  session 
..ots  of  ho.  103S,  This  section  requires  that  in  the 
event  no  bid  is  received  at  the  first  sale  of  a given 
tr&ct  to  pay  the  taxes,  penalties,  interests  ana  costs 
thereon,  the  tract  shell  be  again  advertised  or  offered 
for  sale  at  the  next  subsequent  sale  for  "the  then  delin- 
quent taxes,  penalties,  interests  and  costs."  \.hen  lanus 
ar  reofforeu  for  sale  under  senate  3111  No.  94,  it  is 
in  u subsequent  year  to  a former  offering  and  therefore 
aduitional  penalties,  interests  ana  costs  have  accrued 
on  the  former  yei.ra  taxes  and , an  Additional  year’s  taxes 
has  become  delinquent  and  penalties.  Interests  and  costs 
have  accrued  thereon.  The  term  "then  delinquent  taxes'' 
refors  to  the  total  taxes  delinquent  at  the  time  of  the 
reoffering  and  the  term  "then  delinquent  taxes  thereon 
with  Interests,  penalties  and  costa"  as  used  in  section 
9953,  supra,  means  the  total  of  all  delinquent  taxes, 
penalties,  interest;  costs  due  at  the  time  of  the  ro- 

of faring. 


CCrJlfoIOh 

It  is,  therefore,  the  opinion  of  this  office 
that  on  a re offering  of  a truot  or  lot  of  land  under  sec- 
tion 9953  or  9953a,  page  432,  oession  *-ota  of  Kb.  for  l(J3o 
ouch  jBof faring  should  be  for  all  delinquent  taxes,  penal- 
ties, interests  and  costs  which  exists  at  the  tine  of  the 
reoffering. 


IV. 


THE  COLLECTOR  lltof  nCCEPT  TUn  BaoT  BLu 
>-.T  THE  ThlHH  OFF -RING  Ii  PAYl  'UfT  OF  ;*1L 
Taj 3 ,5,J  „.J3.  . - .....  . . _ 3J . 

Under  provisions  of  oeotion  9953a,  suprt , the 
collector  Is  directed,  in  the  event  he  has  failed  to  re- 
ceive fata  tv;o  successive  prior  years  a bid  "e  ual  to  the 
delinquent  taxes  thereon,  interests,  penalties  una  costs", 
he  shall  sell  at  the  next  regular  sale  "to  the  highest  biu 
der" . 


The  best  bid  is  the  one  that  must  be  obtained 
ana  that  bid,  although  not  equul  "to  the  delinquent  taxes 
thereon,  interests,  penalties  and  costs”,  when  paid,  is 
wurrsnt  for  the  issuance  of  the  Certificate  of  Purchase . 
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You  Inquire  if  that  bid  is  in  full  for  all 
taxes  ’'then  delinouent"  whether  advertised  or  not. 

Compliance  with  said  senate  Bill  No.  94,  eli- 
minates this  issue.  This  lew  contemplates  and  requires 
that  all  taxes  then  delinquent  on  a given  tract  be  in- 
cluded in  the  advertisement,  section  9952,  page  429  of 
the  1933  session  .r.ots  of  Lo . reruires  the  oounty  collec- 
tor to  compile  the  lists  of  delinquent  lands  and  lots 
describing  them  and, 

"charging  them  with  the  amount  of  de- 
linquent tax  and  name  the  years  delin- 
quent, separately  states  * * 

Section  9952b,  page  403,  1935  session  *.cts  of 
Mo.  provides  for  the  publication  of  the  list  of  delin- 
quent lands  and  lots  and  states: 

"And  it  shall  only  be  necessary  in  the 
printed  and  published  lists  to  state  in 
the  aggregate  the  amount  of  taxes,  pe- 
nalties, interests  and  costs  due  there- 
on, each  year  separately  stated"  * * * 

and  further  that  a notice  shall  be  attaohed  to 
such  lists  sU  ting: 


"That  so  much  of  said  lands  and  lots  a& 
may  be  “leoecs.'ry  to  discharge  the  taxes, 
interests  and  oharges  which  may  be  due 
thereon  at  the  time  of  Yale  will  be  sold 
at  public  auction  v . 

beotion  9952c,  page  431  of  the  1933  bession 
nets  of  Ifo.  provides  that  the  collector  shall  at  the 
time  and  place  mentioned  proceed  to  hold  the  sale  as  pub- 
lished until  so  muoh  of  each  tract  "shall  be  sold  as  will 
pay  the  taxes,  interests  and  charges  thereon  * * *•" 

These  beotions  end  many  others  v.hioh  are  a 
part  of  senate  Bill  No.  94  dearly  show  that  the  adver- 
tisement and  the  sale  contemplated.  and  required  is  and 
must  be  for  all  the  taxes,  penalties,  interests  und 
costs  exlstiug  and  delin  uent  ugaiust  the  tract.  If 
further  proof  is  re  uired  we  cull  attention  to  section 
9953  ana  9953a,  supra,  as  quoted  under  part  one  of  this 
opinion. 


Under  section  9953,  supra,  the  oounty  collec- 
tor is  forbidden  to  make  any  sale  of  any  tract  or  lot  at 
the  first  offering  unless  he  shall  receive  a bid  hereto- 
fore "equal  to  the  delinquent  taxes  thereon  with  inter- 
ests, penalties  and  costs  * * *•" 
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Nor  may  the  collector  sell  at  the  second  offer- 
ing, unlees  a person, 

"shall  bid,  therefor,  a sum  equal  to  the 
then  delinquent  tax  thereon  with  Interest, 
penalty  end  cost  *'v 

Under  section  99b£a,  provision  is  made  for  n 
third  offering  for  what  the  property  will  bring  provided 
that  at  the  two  prior  sales, 

"no  person  shall  have  bid  therefor,  a sun 
equal  to  the  delinquent  taxes  thereon,  in- 
terests, penalties  and  costs  * * ,F." 

Under  these  sections,  no  sale  may  be  had  at  the 
first  or  second  offering,  unless  a bid  is  received  equal 
to  the  taxes,  penalties,  interests  and  costa  existing  at 
the  time  of  the  sale.  The  collector  is  without  authority 
to  issue  s certificate  for  any  bid  less  than  the  amount 
of  the  taxes,  interests,  penalties  and  costs  at  the  first 
or  second  offering. 

Therefore , he  could  not  offer  a given  tract  for 
less  than  the  amount  of  the  taxes,  penalties,  interests 
and  costs  existing  at  the  time  of  the  sale. 

The  ansv/er  to  your  incuiry  is  that  the  bid  made 
at  the  third  offering  is  to  be  considered  in  full  for  all 
taxes  then  delinquent  which  must  be  included  in  the  pub- 
lication of  the  list  of  delinquent  lends  and  lots. 

Accordingly  the  bid  made  does  not  foreclose  the 
lien  for  the  first  years  taxes  which  are  being  called  for 
the  third  time  for,  as  heretofore  stated,  the  bid  is  for 
all  taxes,  penalties,  interests  and  costs  existing  against 
the  tract  at  the  time  of  sale. 

*-ocordi..gly  the  bid  need  not  be  sufficient  to 
cover  any  given  years  taxes  in  full,  as  the  tract,  when 
offered  the  third  time  is  offered  for  all  taxes,  penal- 
ties, interests  ana  costs  existing  and  delin  uent  at  the 
time • of  the  third  offering. 

CONGLUoION 

It  is,  therefore,  the  opinion  of  this  department 
that  when  the  given  tract  is  included  in  the  publication 
of  a notice  of  sale  that  the  same  shall  describe  the  traot 
and  state  the  amount  of  all  the  taxes,  penalties,  inter- 
est and  costs  due  and  delinquent  at  the  time  of  sale  each 
year  separately  stated  and  that  in  the  event  no  bin  is  re- 
ceived equaling  the  sum  of  Buoh  items,  no  sale  nay  be  had 
at  the  first  offer,  but  at  the  next  sale  the  tract  shall 
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be  again  advertised  stating  the  amount  of  tuxes,  penal- 
ties, interests  and  costs  due  und  delinquent  thereon  at 
the  time  of  the  second  offering  each  year  separately 
stated  and  if  no  bid  is  received  at  such  seoond  offer- 
ing equal  to  the  delinquent  taxes  with  penalties,  inter- 
ests and  costs  then  due  and  delinquent  thereon,  that  the 
same  land  nay  not  be  sold  at  the  second  offering,  but 
that  the  next  publication  and  sale,  the  given  tract  shall 
be  advertised  stating  all  the  taxes,  penalties,  interests 
and  costs  due  and  delln  uent  at  the  tins  of  the  third  of- 
fering each  year  separately  stated  and  at  which  sale  the 
highest  bidder  will  be  entitled  to  u certificate  of  pur- 
chase irrespective  of  the  sum  cue  and  delinquent  ageinst 
the  tract. 

Y. 

THa  ENFORCE!  rENT  OF  CITY  AND  SCHOOL 

Ztl  CITY  OF  -T.  LOUIb  - KAY 
B-.  ENFORCED  III  LIKE  KAHKSB  As  FAY  BE 
PROVIsED  BY  Lk\7  IN  aNFONCTNC  IEE  PAY- 
lOiNT  OF  i>T*.T  T.OCio  AMD  MAY  NOT  BE 
dUBi  IVIDIiiJ  INTO  TlCR.n  bdPAlL.TC  BILLA  . 

Under  --rtiole  one,  section  one,  of  the  Charter 
of  the  City  of  St.  Louis,  it  is  provided  that  said  City 
shall  have  power  to  "assess,  levy  and  collect  taxes  for 
all  general  special  purposes  on  all  subjeots  or  objeots 
of  taxation." 

It  is  provided  in  the  assessment  division  of 
said  City  in  -.rticle  15,  section  4,  that  "the  assessment 
division  shall  consist  of  the  assessor  and  such  deputy 
assessors  and  employees  us  may  be  provided  by  ordinance." 

It  is  their  duty,  under  auction  6 of  said  ^article  "to  com- 
mence their  assessment  on  the  first  day  of  June  of  each 
year  und  complete  the  same,  end  the  deputies  to  make  their 
final  reports  thereof  to  the  assessor  on  or  before  the  first 
day  of  J'anuary  next  following". 

The  assessor  shall  make  up  the  assessment  books 
and  complete  them  on  or  before  the  third  Monday  of  larch 
each  year.  Jeotion  9 of  article  15: 

. "There  shall  be  a board  of  equaliza- 
tion oonsiating  of  the  assessor  who 
shall  be  its  president  and  four  tax- 
paying  * * *citizens*  * *and,  eaoh 
member  shall  take  an  oath  similar  to 
that  required  by  lav/  of  the  members 
of  the  county  bourde  of  equalization. 

^action  10  of  article  15. 


VI 
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Under  Section  11,  Article  15,  of  said  Charter, 
the  powers  of  said  board  are  set  out,  which  said  powers 
are  similar  to  that  of  county  courts. 

When  the  assessment  books  are  completed,  the 
assessor  is  required  to  give  notice  that  said  books  are 
open  for  inspection  and  stating  therein  when  the  board 
will  meet,  and  thereupon  the  board  meets,  proceeds  with 
its  duties  and,  after  the  assessment  books  have  been  cor- 
rected, the  assessor  must  make  an  abstract  thereof  as 
provided  in  section  15,  article  15,  Charter  of  ot.  Louis 
at  page  1316  which  is  as  follows: 

"After  the  assessment  books  have  been 
corrected,  the  assessor  shall  make  an 
abstract  thereof  showing  the  amount  of 
the  several  kinds  of  property  assessed 
and  specifying  the  amount  of  value  of 
all  taxable  property  within  the  city, 
and  certify  thereon  that  the  same  is  a 
true  and  correct  abstract  of  all  such 
property  in  the  city  so  far  as  he  has 
been  able  to  ascertain.  One  copy  of 
the  abstract,  verified  by  his  oath, 
shall  be  delivered  on  or  before  the 
fourth  Monday  in  May  to  the  mayor,  and 
another  to  the  state  auditor.  The  ass- 
essor shall  extend  in  said  assessment 
books  the  state,  school,  and  city  taxes 
and  include  in  said  books  such  matter 
as  the  law  shall  provide  or  the  comp- 
troller require.  The  assessor  shall 
then  cause  tax  bills  to  be  made  out  for 
such  taxes  in  such  forms  as  the  law 
shall  provide  or  the  comptroller  pre- 
scribe, and  deliver  them  with  a dupli- 
cate schedule  thereof  to  the  comptrol- 
ler, who  shall  compare  said  bills  with 
said  books  and  schedule  and  test  the 
footings,  and  then  officially  stamp 
said  bills  and  deliver  them  with  one 
schedule  to  the  collector,  and  take 
his  separate  receipts;  one  for  the  ag- 
gregate of  said  bills,  and  another  for 
the  state  taxes,  which  last  receipt  the 
comptroller  shall  transmit  to  the  state 
auditor." 

The  collection  division  shall  consist  of  the 
collector  and  such  deputies  and  employees  as  may  be  pro- 
vided by  ordinance. 
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The  duties  of  the  collector  are  set  out  in  sec- 
tion 20,  article  15  of  said  Charter  which  is  as  follows: 

"The  collector  shall  have  the  quali- 
fications provided  with  regard  to  the 
mayor  and  be  the  head  of  the  oollec-  , 
tion  division.  He  shall  receive  such 
compensation  as  may  be  provided  by 
law  or  ordinance.  He  shall  collect 
all  state,  city,  and  school  taxes, 
wharfage,  wuter  rates,  and  dramshop 
licenses,  and  may  collect  special  ass- 
essments, and,  unless  otherwise  pro- 
vided by  ordinance , all  indebtedness 
and  claims  due  the  city,  and  daily  pay 
the  same  to  the  city  treasurer,  except 
the  state  taxes,  whioh  shall  be  paid  by 
him  as  provided  by  law,  and  except  the 
school  taxes,  whioh  shall  be  paid  by  him 
to  the  board  of  education  of  the  city 
monthly,  or  oftener  when  required  in 
writing  by  the  treasurer  of  said  board. 

He  shall  collect  license  taxes  as  permit- 
ted by  law.  He  shall  appoint  the  deputies 
and  employes  in  his  division.  Haoh  deputy 
shall  have  all  the  powers  of  the  collector, 
subject  to  his  control." 

baidnoollector , before  entering  upon  the  duties 
of  this  office,  "shall  give  bond  to  the  •Jtate  as  required 
by  law  and  to  the  City  as  may  be  required  by  ordinance". 
Section  21  of  .article  15. 

Section  22,  ^rtiole  15,  provides  for  the  enforce 
ment  of  tax  payment  and  is  as  follows; 

"The  payment  of  all  city  and  school  taxes 
may  be  enforced  in  like  manner  as  may  be 
provided  by  law  for  enforcing  the  payment 
of  utute  taxes." 

In  considering  the  above  questions  the  Supreme 
Court  in  the  case  of  otate  ex.  rel  v.  Gardner,  234,  &.  V. . 
53,  stated: 

"beotion  one,  article  9,  of  the  Constitu- 
tion of  Ho.  provides  that  "the  several 
counties  of  this  state,  as  they  now  exist, 
are  recognized  as  legal  subdivision  of  the 
L»tate".  tit.  Louis  City  is  a legal  subdivi- 
sion of  Viissouri  and  as  such  lias  been  and 
should  be  treated  for  all  governmental  pur- 
poses as  a county,  Gracey  v.  tit.  Louis, 

213  Ho.  384,  titate  ex.  rel  v.  Finn,  4 Ho. 

App.  347. 
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In  the  last  cited  case,  the  court  said  regard 
lng  the  City  of  bt.  Louis: 

"it  may  be  a county  so  far  as  to 
keep  up  the  relution  as  such  to 
the  rights  of  the  btate". 

In  the  caae  of  otete  ex.  rel  Halpin  v.  lowers 
68  Mo.  1.  c.  323,  the  court, in  ornamenting  on  the  same 
subject,  said: 

"The  20th  section  of  article  9 of 
the  constitution,  which  provided  for 
the  separation  of  the  city  from  the 
county,  authorized  the  people  of  the 
city  to  ?dopt  a charter  for  their  gov- 
ernment v/hlch  should  be  in  harmony 
with  and  subject  to  the  constitution 
and  lavs  of  Missouri,  and  should  take 
the  place  of  and  supersede  the  char- 
ter of  bt.  Louis  and  all  amendments 
thereof.  The  23rd  section  of  the 
same  article  provides  that  the  oity 
of  St.  Louis  shall  collect  the  btate 
revenue  in  the  same  manner  as  if  it 
were  a county,  ^s  the  city  govern- 
ment, authorized  by  the  constitution 
for  the  city  of  bt.  Louis,  is  entirely 
different  in  its  organization  from 
that  of  the  counties,  and  as  the  duty 
of  collecting  the  btate  revenue  which 
devolved  upon  the  county  of  bt.  Louis 
under  the  general  law,  was  thereafter 
to  be  performed  by  the  oity  of  bt. 

Louis,  it  beoame  necessary  to  provide 
in  the  charter  the  requisite  municipal 
agencies  for  the  performance  of  that 
duty.  Proper  officers  vrere  to  be  de- 
signated, the  mode  of  their  selection 
prescribed,  and  the  duties  which  were 
previously  performed  by  the  officials 
designated  in  the  general  law  were,  by 
express  enactment,  to  be  imposed  upon 
then.  The  1st  section  in  the  city 
charter  on  this  subject  declares  that 
the  city  of  bt.  Louis  shall  be  assess- 
ed in  accordance  with  the  general  law. 
Subsequent  provisions  require  the  an- 
nual assessment  of  real  property  with- 
in the  city,  and  create  a city  board 
of  equalization,  which  is  required  to 
meet  annually,  and  is  authorized  to 
adjust,  correct  and  equalize  the  valua- 
tion of  real  property  so  assessed,  and 
to  determine,  ee  far  as  possible  whe- 
ther such  property  has  been  assessed 
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at  its  true  cash  value,  and  in 
Just  proportion  to  the  assessed 
value  of  other  property  in  the  city 
similarly  situated,  and  to  increase 
or  diminish  the  assessment  aocoraing- 
ly.  These  requirements  are  substan- 
tially the  same  as  those  of  the  gen- 
eral revenue  lav;  relating  to  ot.  Louis 
county,  in  force  at  the  time  of  the 
adoption  of  the  scheme  and  charter," 

The  question  of  a levy  and  collection  of  the 
sohool  taxes  within  the  City  of  St.  Louis  was  passed  on 
by  the  court  in  State  ex.  rel  v.  Casoy,  94  Mo.  1.  c.  221, 
vherein  it  said: 

"it  is  also  to  be  remembered  that  the 
relator  (Sohool  Corp.  within  the  City 
of  St.  Louis)  received  a due  portion 
of  the  generel  state  revenue,  set  a- 
part  for  the  support  of  schools.  It 
has,  like  the  school  districts  through- 
out the  counties,  power  to  levy  a looal 
tax  for  the  same  purpose.  In  short, 
thought  created  by  a special  act  of  the 
legislature,  it  i3  designed  to  assist 
in  carrying  out  the  general  common - 
sohool  system,  adopted  by  the  state.*** 

This  corporation  is  not  subject  to  the 
control  of  the  city  government,  but  in- 
dependent of  it;  save  that  it  is  the 
duty  of  the  city  officers  to  extend,  col- 
lect, and  turn  over  all  sohool  taxes 
levied  by  the  board  * * *." 

The  City  of  at.  Louis  having  adopted  its  pre- 
sent scheme  and  charter,  the  constitution,  (section  23, 
article  9),  declares  that  the  city  shall  collect  the 
State  Revenue  end  perform  all  other  function  in  relation 
to  the  ^tate,  in  the  same  manner  as  if  it  were  a county. 
The  suits  for  State,  County  and  School  Tax  under  Chap- 
ter 59  of  1929  statutes  were  to  be  brought  in  the  name 
of  the  atate  of  Missouri  for  the  use  of  the  collector  of 
the  City  of  St.  Louis,  Such  suits  were  based  on  tax 
bills,  each  bill  including  the  taxes  due  for  dtate,  City 
and  School.  Under  donate  Bill  No.  94  said  taxes  are  to 
be  collected,  by  the  collector,  without  suit,  and  no 
provision  is  made  therein  to  divide  or  split  the  cause 
of  action  by  bringing  independent  actions  for  State, 

City  or  School  taxes . 

St.  Louis  as  a public  corporation  and  agency 
of  the  state  has  authority  to  raise  and  collect  money 
by  taxes  under  the  delegated  authority  of  the  legisla- 
ture, and  the  money  thus  raised,  under  the  control  of 
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the  8tate,  is  to  be  disposed  of  as  the  legislature  nay 
direct.  L>tate  ex.  rel  at.  Louis  Police  Commissioners 
v.  St.  Louis  County  Court,  34  Ko.  1.  c.  552. 

The  school  district  or  districts  in  St.  Louis 
have  not  been  given  the  pov/er  by  the  legislature  to  col- 
lect school  taxes  by  suit,  neither  has  the  City  of  St. 
Louis  been  given  the  pov/er,  by  the  legislature,  to  bring 
separate  suits  for  the  taxes  of  City,  School  and  State. 

The  legislature  in  Senate  Bill  No.  94  has  de- 
termined the  manner  of  the  collection  of  all  such  taxes 
and  the  same  cannot  be  collected  except  in  the  manner 
prescribed  by  lAW*  Morton  v.  Heeds,  6 !'o.  64;  Loring  v. 
Groomer,  142  Mo.  1;  Holly  v.  Kowliiig,  87  s.  h . 1.  c.  655. 

CONCLL'oIOK 

It  is,  therefore,  the  opinion  of  this  depart- 
ment that  the  City  of  St.  Louis,  as  to  the  enforcement 
of  state,  city  and  school  taxes,  must  act  through  its 
collector,  and  as  such  collector  he  is  an  official  for 
the  otate,  the  City  and  the  Lchool  District.  He  is  an 
official  in  whom  the  interlinked  interest  of  btate.  City 
and  school  District  repose  and  on  v/hom  they  collectively 
depend  to  obtain  their  independent  revenue  under  the  pro- 
oeedure  of  Senate  Bill  No.  94;  and  in  view  of  the  above 
statutes  and  decisions,  the  collector  of  the  City  of  ot. 
Louis,  "may  not  subdivide  the  tax  bills  into  three  se- 
parate bills  for  each  said  unit  and  then  offer  the  lands 
for  sale  for  the  taxes  due  the  city  alone". 

Respectfully  submitted. 


8.  V.  IDLING 

Assistant  Attorney  Cteneral 


APPROVED: 


TT mu 

(Acting)  Attorney-General 
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Members  of  school  board  employing  themselves 
to  render  service  or  labor  for  a school 
district  and  receive  compensation  for  same, 
violate  the  public  policy  of  the  State 


September  2k,  1937 


Honorable  Edward  T.  Eversole 
Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 


Dear  Sir: 


PILED 

27 


This  department  is  in  receipt  of  your  letter 
of  September  1 6,  in  which  you  submit  the  following 
facts  and  desire  an  opinion  thereon: 

"One  of  the  directors  of  a rural 
school,  that  is,  a common  school 
district,  having  a board  consist- 
ing of  three  members,  at  the  re- 
quest of  the  board  did  some  work 
on  the  school  building  in  the 
district  of  which  he  was  a member. 

There  is  no  complaint  about  the 
price  charged  for  the  labor  done 
and  no  complaint  was  made  about 
the  director  doing  the  work  until 
after  it  was  completed,  when 
certain  residents  objected  to 
the  director  being  paid  for  his 
work  and  have  insinuated  that 
if  he  is  paid  out  of  the  district 
funds,  action  will  be  commenced 
against  him  to  remove  him  from 
office. 

"I  have  been  unable  to  find  any 
prohibition  in  the  school  laws 
against  the  director  entering  into 
a contract  with  the  school  board 
or  doing  any  work  for  the  dis- 
trict other  than  the  prohibition 
contained  in  Section  9360,  R.  S. 

Mo.  1929.  It  occurs  that  provi- 
sions of  said  section  to  not 
apply  in  this  case  as  the  district 
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in  question  is  not  a city, 
town  or  consolidated  one. 

"Thi3  question  has  arisen 
frequently  and  there  seems 
to  be  a variety  of  opinions 
on  the  subject  and  for  that 
reason,  I would  appreciate 
very  much  receiving  your 
opinion  as  to  whether  or 
not  a director  of  a common 
or  rural  school  district 
has  the  right  to  do  work 
for  the  school  district 
of  which  he  is  a director 
and  receive  compensation 
for  his  labor. 

"Thanking  you  for  an  early 
reply,  I am." 


Irrespective  of  the  provisions  of  Section  9360 
mentioned  in  your  letter,  we  think  that  a member  of 
a school  board  should  not  be  employed  to  perform  labor 
or  services  for  the  reason  that  it  violates  the  public 
policy  of  the  State. 

A leading  authority  which  bears  on  this  ques- 
tion is  that  of  State  ex  rel.  v.  Bowman,  184  Mo.  App. 
1.  c.  559: 


"We  are  not  without  abundant 
authority  for  this  ruling. 
The  case  of  Meglemery  v. 
Weissinger,  (Ky.),  131  S.W. 
40,  31  L.  R.  A.  (N.S. ) 575, 
is  a leading  case  on  this 
subject.  The  editorial 
note  to  that  case  says: 

•The  adjudged  cases  upon 
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the  validity  of  appointment 
to  office  made  from  the  member- 
ship of  the  appointing  tody 
hold  uniformly  that  such  ap- 
pointments are  illegal  and  to 
be  generally  discountenanced. * 

In  that  case  it  wa3  held 
that  the  fiscal  court  of  a 
county,  empowered  to  appoint 
a bridge  commissioner,  a 
salaried  officer,  could  not 
appoint  one  of  their  own 
number.  No  specific  statute 
or  constitutional  provision 
is  cited  as  prohibiting  such 
action.  The  court  held  the 
appointment  void  as  against 
public  policy,  and  said: 

'Nor  does  the  fact  that  his 
term  expired  within  a few 
days  after  his  appointment, 
or  the  fact  that  his  duties 
would  be  prescribed  and  his 
compensation  allowed  by  a 
body  of  which  he  was  not  a 
member,  or  the  fact  that  he 
was  not  present  with  the  court 
when  his  appointment  was  made, 
have  the  effect  of  changing 
this  salutary  rule.  The 
fact  that  the  power  to  fix 
and  regulate  the  duties  and 
compensation  of  the  appointee 
is  lodged  in  the  body  of 
which  he  is  a member  is  one, 
but  not  the  only,  reason  why 
it  is  against  public  policy  to 
permit  such  a body  charged  with 
the  performance  of  public  duties 
to  appoint  one  of  its  members  to 
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an  office  or  place  of  trust  and 
responsibility.  It  is  of  the 
highest  importance  that  munici- 
pal and  other  bodies  of  public 
servants  should  be  free  from 
every  kind  of  personal  influence 
in  making  appointments  that 
carry  with  them  services  to 
which  the  public  are  entitled 
and  compensation  that  the  pub- 
lic must  pay.  And  this  freedom 
cannot  in  its  full  and  fair 
sense  be  secured  when  the  ap- 
pointee is  a member  of  the  body  and 
has  the  close  opportunity  his 
association  and  relations  afford 
to  place  the  other  members  under 
obligations  that  they  may  feel 
obliged  to  reply. ' Other  cases 
to  the  same  effect  will  be  found, 
giving  the  same  and  other  reasons 
for  so  holding.  (Smith  v.  City  of 
Albany,  6l  N.  Y.  444;  Gaw.  et  al. 
v.  Ashley,  et  al.,  (Mass.)  80 
N.  E.  790;  The  People  v.  Thomas, 

33  Barbour's  Repts.  287;  Ohio 
ex  rel.  v.  Taylor,  12  Ohio  St. 

130 ; Kinyon  v.  Duchene,  21  Mich. 

497.)” 

We  are  of  the  opinion  that  members  of  a school 
board  of  any  district  who  employ  themselves,  or  a mem- 
ber thereof,  to  render  labor  and  services  for  the  school 
district  and  receive  compensation  for  the  same,  violate 
the  public  policy  of  the  State. 


Respectfully  submitted. 


APPROVED:  Xssxs?an^*A??orney  General 


X/  E.  TKTUm 

(Acting)  Attorney  General 
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profit  plan,  in  which  deficit?,  if  any,  are 
paid  by  gifts  from  benevolent  persons,  and 
which  receives  all  students  applying,  whether 
able  to  pay  for  such  instruction  or  not,  comes 
within  class  of  public  charitable  institution 
and  is  exempt  from  provisions  of  2%  Sales 
Tax  Act. 


November  10,  1937 


Ewing,  Ewing  & hwing 
Attorneys-at-Law 
Nevada,  Missouri 


Dear  Sirs : 


We  have  received  your  request  dated  October  29th,  1937, 
for  an  o ficial  opinion  a3  to  whether  Cottey  College,  of 
Nevada,  ^issouri.  Is  within  the  class  of  institutions  exempted 
from  the  provisions  of  the  two  per  cent  sales  tax  by  Section 
46  thereof,  which  request  Is  as  follows: 


’•Knowing  the  policy  of  your  Department 
in  not  giving  opinions  to  any  except 
public  officials,  nevertheless  I write 
you  In  regard  to  the  following  question 
because  of  the  nature  of  the  college  In- 
volved, which  might  be  quasi-public. 

Cot  ey  College  in  Nevada,  Missouri,  Is  a 
junior  college  maintained  by  the  P.E.O. 
Sisterhood.  Tuition  is  charged  to  part 
of  the  students  and  the  funds  for  running 
the  college  arise  approximately  one-half 
from  the  tuition  charged  and  the  other  half 
by  direct  gifts  from  the  P.^.O.  Sisterhood. 
This  Institution  is  not  run  for  profit. 

"The  question  has  come  up  as  to  whether 
this  college  should  pay  sales  tax  on 
commodities  purchased  for  use  by  the 
school. 

"In  t he  Daws  of  Missouri,  1937,  page  555 
there  appears  the  new  2^  Sales  Tax  Act, 
and  on  page  568,  Laws  f 1937,  Section 
46,  the:e  appear  the  exemptions  from  the 
tax,  which  section  reads  as  follows: 

' In  addition  to  the  exemptions  under 


living,  Ewing  & Ewing 


-2* 


November  10,  1937 


Section  3 of  this  *.ct  there  shall  also 
be  exempted  from  the  provisions  of  this 
Act  all  sales  made  by  or  to  r ligious, 
charitable,  eleemosynary  institutions, 
penal  institutions  and  industries  opera- 
ted by  the  Department  of  Penal  Institutions, 
or  educational  ir-sti  tut  ions  supported 
by  public  funds  or  by  religious  organiza- 
tions in  the  conduct  of  regular  religious, 
charitable,  eleemosynary,  penal  or  educa- 
tional functions  a.  d activities,  and  all 
sales  made  by  or  to  a state  relief  agency 
In  the  exercise  of  relief  functins  and 
activities. * 


"Cottey  College  is  not  strictly  an  Institution 
supported  by  public  funds,  nor  is  it  supported 
by  a religious  organization  inasmuch  as  the 
P.E.O.  Is  not  primarily  a religious  organiza- 
tion. but  according  to  our  views,  we  do  not 
believe  this  tax  should  apply,  because  of 
the  circumstances  and  the  nature  of  the  college 
we  would  very  much  appreciate  your  giving 
to  us  y ur  opinion  on  this  matter." 


If  the  Institution  is  ex  mpt  from  the  provisions  of  this 
Act,  it  Is  by  virtue  of  the  provisions  of  the  Act  as  set  out 
In  Section  46  thereof,  which  1 s as  follows: 


"In  addition  to  the  exemptions  tinder  Section 
3 of  this  Act  thei e shall  also  be  exempted 
from  the  provisions  of  this  Act  all  sales 
ade  by  or  to  religious,  charitable,  elee- 
mosynary Institutions,  penal  Institutions 
and  Industries  operated  by  the  Department  of 
Penal  Institutions  or  educational  institutions 
supported  by  public  funds  or  by  religious 
organizations,  in  the  conduct  of  the  regular 
religious,  charitable,  eleemosynary,  penal 
or  educational  functions  and  activities,  and 
all  sales  made  by  or  to  a State  Relief  agency 
in  the  exercise  of  relief  functions  and  ac- 
tivities." 
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In  your  letter  of  request,  you  state  that  Cottey  College 
Is  not  strictly  an  institution  supported  by  public  funds, 
nor  is  It  an  educational  institution  supported  by  a religious 
organization,  but  you  do  state  that  this  institutions  re- 
ceives about  one  half  of  the  amount  required  to  operate  on 
from  tuition  from  pays  tudents  and  the  remainder  Is  made  up 
by  gifts  direct  from  the  P.E.O.  Sisterhood  which  Is  a non 
profit  organization  incorporated  under  the  laws  of  Iowa, 
with  its  purpose  announced  as  charitable  and  educational. 

You  further  state  in  your  letter  cf  November  4th,  1937, 
pertaining  to  this  request,  that  Cottey  College  is  not  an 
endowed  institution  in  the  usual  sense,  although  the  alumnae 
are  working  to  e stablish  an  endowment  fund. 

Upon  an  examination  of  the  charter  and  articles  of  Incorpor- 
ation of  this  Institution  in  the  Secretary  of  State's  office, 
dated  ..  ebruary  25,  1925  I find. 


” * * * that  the  purposes  of  this 
corporation  are  to  maintain  an  Institu- 
tion for  instruction  to  females  In 
ev^ry  branch  of  knowledge  and  to  promote 
the  cause  of  Christian  education  and 
learning  and  to  fit  those  who  come  within 
the  range  of  its  influence  for  a better 
physical  and  spiritual  life;  and  to  that 
end  shall  have  and  enjoy  all  the  privileges 
and  rights  and  powers  of  all  colleges 
of  the  highest  grade  in  the  United  States." 


By  said  charter,  said  college  Is  also  authorized  to  hold 
property,  real  and  personal  and  to  accept  endowments.  vVe 
further  find  from  the  aforesaid  articles  o f Incorporation 
that  Virginia  Stockard,  the  founder  of  Cottey  College,  conveyed 
the  real  estate  upon  which  the  college  is  located  to  this  in- 
stitution and  provided  that  the  college  corporation  had  no 
power  to  mortgage  same  and  authorized  the  institution  to  con- 
solidate with  any  other  institution  of  learning  under  super- 
vision of  the  H.E.  Church,  South. 

83  a.  L.  R.,  People  Ex  liel  Nelson  vs.  Rockford  Masonic 
Temple  builaing  Association,  at  page  770,  reads: 
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nAa  a general  rule,  the  purpose  for 
which  a corporation  is  formed  ia 
shown  by  its  charter . " 


The  college  was  Incorporated  by  authority  of  the  provisio 
of  Article  II,  Chapter  90,  R.  S.  Ho,  1919  for  the  purposes 
aforesaid.  While  there  is  some  evidence  in  the  articles  of 
incorporation  ana  charter  that  this  institution  is  supported 
by  a religious  corporation,  we  do  not  think  there  is  enough 
to  find  that  It  is  within  that  class  of  educational  institu- 
tions supported  by  religious  Institutions  to  be  exempted  on 
that  account. 

Then,  there  is  only  one  other  class  this  institution 
could  be  placed  If  it  is  exempted  by  Section  46;  and  that 
Is  in  the  class  of  a charitable  institution. 

An  alleged  constitutional  or  statutory  grant  of  exemption 
from  taxation  will  be  strictly  construed,  bl  C,  J.,  page 
392,  para.  396;  State  ex  rel.  Y.M.C.A.  vs.  Gehner,  11  S.  W. 
(2d)  30;  School  of  Domestic  Arts  vs.  Carr,  3hZ  111.  563. 

A claim  for  exemption  can  not  be  sustained  unless  it  is 
thoroughly  found  to  be  within  the  letter  and  spirit  of  the 
law.  lieadlyn  Hospital  vs.  Hath,  272  N.  V?.,  l.c.  92. 

5 R.  C.  L.  page  331,  Section  66,  reads  as  follows: 


ttA  university  which  i s organized  as  a 
private  corporation  without  power  to 
declare  dividends  and  is  dependent  upon 
the  income  from  its  property  and  upon 
endowments  and  gifts  for  the  funds  to 
carry  out  the  purpose  for  which  It  was 
created,  the  benefits  of  the  institution 
being  secured  to  all  persons  of  good 
moral  character  who  have  sufficient 
preliminary  education,  is  a charitable 
institution,  and  gifts  thereto  are 
valid  charitable  gifts.  And  the  fact 
that  a school  requires  its  students 
to  pay  tuition  does  not  change  Its 
character  as  a charitable  institution." 


Upon  the  question  of  what  is  a charitable  Institut  on 
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we  find  in  the  case  of  School  of  Domestic  arts  vs,  Carr, 
322  Illinois,  l.o.  568: 


" ' A charity,  in  a legal  sense,  may 
be  more  fully  defined  as  a gift,  to 
be  applied  consistently  with  existing 
laws,  for  the  benefit  of  an  i:  definite 
number  of  persons,  either  by  bringing 
their  hearts  under  the  influence  of 
education  or  religion*  by  relieving 
their  bodies  from  disease,  suffering 
or  constraint,  by  assisting  them  to 
establish  the'  selves  for  life,  or  by 
erecting  or  maintaining  public  build- 
ings or  works  or  otherwise  lessening 
the  burthens  of  government.'" 


Upon  the  definition  of  charity  which  benefits  to  the 
public.  Judge  Bond  in  the  case  of  Catron  vs.  Scarritt  Collegiate 
Institute  in  264  Mo.  at  723,  l.c.  725  and  726,  cites  the 
following  statements 


"'Probably  the  most  comprehensive  and 
carefully  drawn  definition  of  a charity 
that  has  ever  been  formulated  is  that 
it  is  a gift,  to  be  applied  consistently 
with  existing  laws,  for  the  benefit  of 
an  indefinite  number  of  persons,  either 
by  bringing  their  hearts  under  the  influence 
of  education  or  religion,  by  relieving 
their  bodies  from  disease,  suffering,  or 
constraint,  by  assisting  them  to  establish 
themselves  for  life,  or  by  erecting  or 
maintaining  public  buildings  or  works  or 
otherwise  lessening  the  burdens  of  govern- 
ment. ^t  is  immaterial  whether  the  purpose 
is  called  charitable  in  the  gift  itself, 
if  it  is  so  described  as  to  show  that  it 
is  charitable  in  its  nature.  Another 
definition  capable  of  being  easily  under- 
stood and  applied  i s that  given  by  fiord 
Camden  as  follows:  'A  gift  to  a general 
public  use,  which  extends  to  the  poor  as 
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well  as  the  rich. 1 The  theory  of 
this  Is  that  the  immediate  persons 
benefited  may  be  of  a particular 
class,  and  yet  If  the  use  is  public 
In  the  sense  that  it  promotes  the 
general  welfare  In  some  way.  It  has 
the  essentials  of  a charity. ,w 


And  citing  as  authority  on  such  statement  (5  Iv.C.L. 
pp.  291-292),  Judge  Bond  in  this  case  further  quotes  the 
following  fi-om  5 It.  C.  L.  pp.  322  and  323  in  2G4  Mo.  at  page 
727: 


"Charity  in  its  legal  sense  compilses 
four  principal  divisions:  trusts  for 
the  relief  of  poverty;  trusts  for  the 
advancement  of  education;  trusts  for 
the  advancement  of  religion;  and  trusts 
for  other  purposes  beneficial  to  the 
coBLamity,  not  falling  under  any  of  the 
preceding  heads." 


From  the  foregoing  facts  and  authorities  cited,  we  find 
that  even  though  Cottey  College  does  make  charges  for  tuition 
to  the  students  who  are  able  to  pay,  it  does  not  receive  enough 
money  to  operate  upon  and  that  the  deficit  Is  made  up  by  the 
charitable  organization;  that  by  virtue  of  the  authorities 
cited  above,  charges  for  tuition  do  not  proven  the  college 
from  being  within  the  classification  of  a charitable  Institution. 
The  college  realizes  no  profit  from  its  operation,  but  in  fact 
has  to  depend  upon  the  benevolence  of  the  P.E.O.  Sisterhood 
for  Its  existence  and  la  organized  for  charitable  and  benevolent 
purposes. 

Irom  the  articles  of  Incorporation  of  Cottey  College,  we 
find  that  Its  doors  are  open  to  all  females  who  desire  Instruct- 
ion In  every  branch  of  knowledge  and  who  desire  a Christian 
education  to  fit  themselves  for  a better  physical  and  spiritual 
life.  It  can  not  be  questioned  that  such  teaching  in  all  Its 
several  branches  is  a benefit  to  the  student,  makes  it  possible 
for  some  of  them  to  earn  a living  and  does  benefit  the  public. 
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occlusion 


me  are,  therefore,  of  the  opinion  that  Cottey  College 
is  a charitable  institution  and  that  the  sales  of  tangible 
personal  property  iuade  by  or  to  said  college,  being  ex  mpted 
by  Section  46  of  the  Act,  are  not  taxable  under  the  provisions 
of  the  two  per  cent  Sales  Tax  Act  of  Missouri,  found  at  page 
552,  Session  Acts  of  Missouri,  1937. 


Respectful  y submitted. 


TYKii  ...  BUTTON 

Assistant  Attorney  General 


APPROVED: 


J . i*.  ta7Eo!T“ 

(Acting)  Attorney  General 


TWrsRT 


NEWSr  aP.ETS: 


When  county  is  liable  for  the  oosts 
of  printing  election  notices 


November  13,  1937 


Honorable  John  A.  aver sole 
Prosecuting  Attorney 
Washington  County 
Potosi,  Missouri 


bear  Sir: 


This  Department  herewith  renders  you  an 
official  opinion  on  the  following  question,  as  con- 
tained in  your  letter  of  some  time  agoJ 

"I  have  a question  which  the 
County  Court  of  this  county 
have  asked  me  to  present  for 
your  opinion, 

"There  are  at  the  present 
time  two  newspapers  published 
in  Washington  County, Missouri, 

One  has  been  here  for  many 
years,  the  other  issued  its 
first  publication  on  November 
the  15th,  1935,  The  papers 
are  of  opposite  political 
faith. 

"Preceding  the  general  elec- 
tion of  1936  said  election 
was  published  in  ooth  papers 
at  the  request  of  the  county 
Clerk  of  this  county. 

"The  question  has  arisen  as 
to  whether  the  paper  which 
lacked  two  or  three  publica- 
tions of  being  a legal  news- 
paper at  the  time  of  the 
first  publication  should  be 
paid  or  not. 
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"The  county  court  will  appreciate 
your  opinion  on  this  matter  at 
your  earliest  convenience  as  the 
matter  has  been  dragging  for 
some  time.” 


Section  13775,  Laws  of  Missouri  1931,  page 
303,  is  as  follows  I 

"All  public  advertisements 
and  orders  of  publication  re- 
quired by  law  to  be  made,  and 
all  legal  publications  affect- 
ing the  title  to  real  estate, 
shall  be  published  in  some 
daily,  tri-weekly,  semi -weekly, 
or  v/eekly  newspaper  of  general 
circulation  in  the  county  where 
located  and  which  shall  have 
been  admitted  to  the  post  office 
as  second  class  matter  in  the 
city  of  publication;  shall  have 
been  published  regularly  and 
consecutively  for  a period  of 
one  year;  shall  have  a list  of 
bona  fide  subscribers  voluntarily 
engaged  as  3uch  who  have  paid 
or  agreed  to  pay  a stated  price 
for  a subscription  for  a definite 
period  of  time.  Provided  that 
when  a public  notice  required  by 
law  to  be  published  once  a week 
for  a given  number  of  weeks,  shall 
be  published  in  a daily,  tri-weekly, 
semi -weekly  or  weekly  newspaper, 
the  notice  3hall  appear  once  a 
week  on  the  . ame  day  of  each  week, 
and  further  provided,  that  every 
affidavit  to  proof  of  publication 
shall  state  that  the  newspaper  in 
which  such  notice  was  published 
has  complied  with  the  provisions 
of  this  Act.  All  laws  or  parts 
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of  laws  in  conflict  with  this 
section,  except  sections  13777, 
13778,  13779,  7631,  7632  and 
7633,  Revised  Statutes  of  Mis- 
souri, 1929,  are  hereby  repealed." 


The  above  section  was  amended  in  1951  and  has 
again  been  amended  at  the  last  session  of  the  General 
Assembly.  However,  as  the  matter  under  consideration 
relates  to  the  law  as  contained  in  the  session  acts  of 
1931  we  shall  ignore  the  recent  amendment. 

The  statutes,  in  enumerating  the  qualifica- 
tions of  a newspaper,  uses  throughout  the  section  the 
verb  "shall,"  which,  when  used,  usually  denotes  that 
the  terms  of  a statute  are  mandatory  in  nature,  that 
is,  the  terms  must  be  strictly  complied  with. 

Relative  to  the  question  as  to  whether  or 
not  a newspaper  must  be  published  in  a continuous  and 
unbroken  period  for  a one  year  period,  we  are  inclosing 
an  opinion  rendered  by  this  Department  on  October  8, 
1936,  to  Honorable  Sam  V.  Cochran,  Judge  of  the  Probate 
Court,  doonville,  Missouri. 

Your  qeustion  is  to  the  effect:  whether  or 
not  the  paper, which,  in  truth  and  in  fact,  lacked  two 
or  three  publications  of  being  puolished  in  a continuous 
and  unbroken  period  of  time  for  one  year,  should  re- 
ceive the  publication  fee  for  printing  the  notice  of 
the  General  Election  of  1936. 

We  call  your  attention  to  Section  13776,  as 
amended  in  1935,  Laws  of  Missouri  1935,  page  320: 

"When  any  notice  or  other  ad- 
vertisement shall  be  required, 
by  law  or  order  of  any  court, 
to  be  published  in  any  news- 
paper or  made  in  conformity 
with  any  deed  of  trust  or  power 
of  attorney,  the  affidavit  of 
the  printer,  editor,  or  publish- 
er, v/ith  a copy  of  such 


Honorable  John  A.  Sversole 


-4- 


November  13,1937 


advertisement  annexed,  stating 
the  number  and  date  of  the 
papers  in  which  the  same  was 
published,  shall  be  sufficient 
evidence  of  the  publication." 


*e  think  it  a reasonable  construction,  the 
statutes  being  in  numerical  order  and  following  each 
other,  that  the  affidavit  of  the  publisher  must  also 
contain,  as  stated  in  Section  13775,  that  the  news- 
paper publishing  said  notices  has  complied  with  the 
provisions  of  said  section.  'Whether  or  not  the  news- 
paper in  question  has  complied  with  said  section  is  a 
question  of  fact.  We  assume  that  your  statement  of 
the  fkcts  is  correct  and  that  we  must  treat  the  ques- 
tion wholly  from  a 7 egal  standpoint. 

Your  question  has  never  been  directly  passed 
upon  by  any  court  in  the  State  of  Missouri,  at  least 
we  are  unable  to  find  any  decision  after  having  made 
an  exhaustive  research.  Interpretation  of  a similar 
section  under  the  Act  of  1933  relating  to  the  qualifica- 
tions of  a newspaper  is  discussed  in  Sekyra  v.  Schmoll, 
313  Mo.  1.  c.  703* 

"Relator’s  first  position  is 
that  the  Act  of  1923  is  vague, 
uncertain  and  mesningless. 

It  is  said  that  Section  10405, 
part  of  which  is  quoted  above, 
requires  the  order  of  publica- 
tion to  be  published  for  at 
least  one  year.  The  section 
is  awkwardly  worded,  but  there 
is  no  doubt  about  the  meaning 
of  the  language  used.  It  is  the 
daily  newspaper  and  not  the  order 
of  publication  which  must  have 
been  published  for  one  year.  In 
construing  language  of  that  kind 
it  is  proper  to  give  it  a meaning 
which  is  in  accord  with  common 
sense  when  it  is  susceptible  of 
such  meaning. 


Honorable  John  A.  Eversole 


-5- 


November  13,1937 


*'It  is  further  said  that  there 
is  no  reasonable  basis  upon 
which  the  circuit  judges  are 
authorized  to  qualify  news- 
papers. The  paper  shall  be 
one  of  general  circulation  and 
shall  have  been  published  in 
the  city  for  one  year,  fhose 
are  the  sufficient  qualifica- 
tions required  of  papers  in 
filing  their  statement  of 
qualifications  verified  by 
affidavit  ith  the  board. 

"It  is  further  said  there  is 
a conflict  between  Sections 
10406  and  10407,  because  the 
former  section  provides  that 
under  certain  circumstances 
the  legal  notices  may  be 
published  in  some  other  paper 
than  those  qualifying  at  a 
higher  rate  than  that  designated, 
while  Section  10407  provides 
that  no  notice  required  by  law 
to  oe  published  shall  be  valid 
unless  it  be  published  in  a 
paper  qualified  by  the  act. 

It  will  oe  noticed  that  these 
last  two  objections  are  not 
based  on  the  theory  that  they 
render  this  act  unconstitutional 
and  therefore  if  sustained  would 
be  of  no  effect  on  the  point 
that  the  provision  in  the  old  law 
relating  to  the  duty  of  the  clerk 
is  repealed,  .hit  a reasonable 
construction  of  Sections  10406 
and  10407  of  the  new  act  shows  no 
such  conflict.  The  requirement 
under  Section  10407,  that  the 
notice  must  be  published  in  a 
paper  qualified,  refers,  of  course, 
to  all  that  is  said  in  the  previous 
section  which  provides  general  ly 
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for  the  qualifications  of 
the  nev/spapers  and  allow 
exceptions  in  certain  in- 
stances. The  papers  coming 
under  the  exceptions  are 
qualified  under  the  require- 
ment of  section  10407.,r 

The  question  as  to  whether  or  not  a newspaper 
was  legally  entitled  to  bid  on  a publication  and  the 
question  of  a newspaper  being  printed  in  the  German 
language  when  the  statute  stated  it  should  be  printed 
in  the  English  language,  is  discussed  in  otate  ex  rel. 
Goebel  v.  Chamberlain,  99  is*  1.  c.  509: 


"The  present  case  is  clearly 
oistinguishable  from  the  cases 
cited,  in  that  in t his  case  the 
county  treasurer  had  no  power 
or  discretion  to  receive  relator's 
bid,  or  award  him  a contract  under 
it.  Ho  authority  had  been  given 
to  hiii  by  the  county  board  for 
that  purpose  under  sec.  675,  H.  3. 
1878*  ■‘•ho  English  language  is 

the  language  of  the  country,  to 
be  used  in  all  legal  and  official 
notifications  or  proceedings, 
in  the  absence  of  any  statute 
authority  to  the  contrary.  It 
doe 3 not  appear  that  the  county 
board  had  considered  or  acted 
upon  the  subject.  V»e  hold  that 
this  section  is  decisive  against 
the  validity  of  the  relator's 
claim,  under  his  bid,  to  the 
contract.  The  publication  of 
said  list  in  the  -nglish 
language  in  a German  paper 
would  not,  for  the  reasons 
stated,  in  toe  absence  of  such 
authority,  be  a legal  publica- 
tion; and  toe  county  treasurer 
rightfully  refused  to  av/ard  to 
the  relator  a contract  for  that 
purpose,  upon  his  bid." 
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Inaer  .^action  lu249,  K.  h.  Uo.,  1929,  It  13  the 
duty  of  ti.e  clerk  to  publish  the  names  of  the  nominees, 
oaid  section  reads  as  follows: 

"at  least  seven  days  before 
an  elc  ction  to  fill  any  public 
office,  the  clerk  of  the  county 
court  of  each  county  shall  cause 
to  be  published  in  two  news- 
papers representing  each  of  the 
two  major  political  parties,  if 
such  there  be,  and  if  not,  then 
in  two  newspapers,  or  if  there 
be  only  one  newspaper  published 
within  the  county  then  in  such 
newspaper,  the  nominations  to 
office  certified  to  him  by  the 
secretary  of  state,  and  also 
those  filed  in  his  office.  He 
shall  make  two  such  publications 
in  each  of  3uch  newspt^ers  before 
the  el  ction,  one  of  which  pub- 
lications in  each  newspaper  shall 
be  u^on  the  last  day  upon  which 
. uch  newspaper  is  issued  before 
the  election,  rrovided  that  no 
higher  rates  shall  be  paid  per 
inch,  than  is  provided  by  section 
13773,  chapter  114,  K.  1929, 
as  amended." 

ihe  terms  of  -action  10251,  H*  a,  mo.,  1929,  are 
also  to  be  taken  into  consideration  by  the  clerk. 


Conclusion. 

Y.e  are  of  the  opinion  that  it  being  the  duty  of 
the  clerk  to  select  the  newspapers  in  vih  ich  publications 
shall  be  made,  and  by  the  terms  of  Section  13375,  quoted 
supra,  it  is  his  duty  to  select  a nev/spaper  or  newspapers 


« 
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which  contain  the  requisite  qualifications.  The  facts 
In  the  Instant  case  show  that  the  county  clerk  did  not 
select  a newspaper  ich  possessed  the  requisite 
qualifications  and  was  without  authority  to  designate 
and  select  such  newspaper.  Hence,  the  county  is  not 
legally  liable  for  the  cost  of  printing  the  election 
notice. 


respectfully  aibmitted. 


OLLIV.-h  kOLHi. 

assistant  attorney-oeneral 


AHrKOVhDj 


(acting) 


J • Si.  LiCK 
-i  1 1 orne  y-Gene  ral 


Oi.MdO 

~nc. 


CCjUKTY  COHRT:  County  Court  has  power  ana  authority  to  redistrict 

jounty  into  two  districts  for  County  Court  Judicial 
Districts* 


November  2o,  1937, 


Honorable  ^dw.  T.  iiversole 
prosecuting  attorney 
Jefferson  County 
Hillsboro,  issouri 


Dear  oir : 


FILED 

’ ) / f 

/ 

/ 

/ 


This  is  to  acknowledge  receipt  of  your  letter  of 
November  19th  requestin,  th®  opinion  of  thi3  Department, 
which  letter  is  as  follows: 

"lour  op  nion  is  respectfully  requested 
concernin  the  power  and  legality  of  a 
proposed  plan  to  re-divide  Jefferson 
County  into  County  Court  Districts.  The 
re-dividing  is  to  be  done  by  ^rder  of 
the  County  Court  of  Jefferson  bounty, 
for  the  purpose  of  making  more  nearly 
equal,  the  population  of  the  two 
Districts,  than  tney  are  at  present. 

"section  ~072,  H.  o.  ±.»o.  1929,  provides 
for  the  County  oourt  dividing  the 
County  into  two  Districts  as  nearly 
* equal  in  population  as  possible,  with- 
out dividing  mimic ipal  townships. 

The  original  division  of  the  County  into 
the  two  present  districts  undoubtedly 
was  as  fair  division  as  could  be  made 
at  the  time,  however,  since  the 
original  division,  some  parts  of  the 
County  have  increased  in  population 
materially  while  others  havo  stood 
still  or  increased  very  little. 

"The  vote  in  the  County  the  last  election 
indicates  beyond  any  question  that  the 
population  of  the  southern  Di strict  which 
includes  Dc  oto,  Fcstu3,  Crystal  City 
and  Herculaneum  h,s  approximately  twice 
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the  population,  as  that  of  the  worth-* 
ern  district.  It  would  be  Impossible 
to  re-divlde  the  County  so  that  the 
population  in  each  district  would  be 
exactly  the  same,  without  dividing  the 
municipal  townships,  however,  a 
division  could  be  made  as  proposed 
which  would  make  the  two  districts 
much  more  nearly  o^ual  than  they  are 
at  present,  in  population," 


Your  question  is  whether  the  county  court  after  a 
county  has  established  Its  two  (judicial;  districts,  as 
provided  In  Section  2072,  R.  o,  ^o.  1929,  may  change  or  alter 
said  districts? 

Article  VI,  Section  od,  kissouri  Constitution,  provide 

"In  each  county  there  3liall  be  a 
county  court,  which  shall  be  a court 
of  record,  and  shall  have  jurisdiction 
to  transact  all  county  and  such  other 
business  as  may  be  prescribed  by  law. 

The  court  shall  consist  of  one  or  more 
Judges,  not  exceeding  three,  of  whom 
the  probate  judge  may  be  one,  as  may 
be  provided  by  law." 

section  2072,  R.  o.  no.,  1929,  provides: 

" The  county  court  shall  be  composed 
of  three  members,  to  be  styled 
judges  of  the  county  court,  of  whom 
the  probate  judge  may  be  one,  and 
each  county  3hall  be  districted  by 
the  county  court  thereof  into  two 
districts,  of  contiguous  territory, 
as  near  equal  In  population  as 
practicable,  without  dividing 
municipal  townships." 

The  power  to  establish  the  county  court  districts 
has  been  relegated  by  the  legislative  branch  of  the  btate  to 
the  county  courts  of  the  various  counties, 

section  2073,  R.  o,  ko.  1929,  provides  for  the 
election  of  a county  judge  from  each  district  of  the  county 
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for  two  years  and  a presiding  Judge  from  the  county  at 
large  to  serve  four  years,  i^ach  district  thereby  has  a 
judge  on  the  county  court.  Does  this  dection  (2072. supra) 
mean  that  if  a county  ha3  been  districted  once  by  the 
county  court  that  it  cannot  thereafter  be  altered  or  changed? 

Yte  do  not  think  so. 

> e are  unable  to  find  in  the  appellate  courts  of 
Missouri  a case  where  this  question  has  been  decided.  In 
15  Corpus  «uris,  page  415,  >ection  42,  it  is  said: 

"ihe  legislature  has  power,  when  not 
limited  or  restricted  by  constitutional 
provisions,  to  alter,  to  abolish  or 
to  cl  ange  such  precincts  at  will,  and 
this  power  may  be,  and  sometimes  is, 
delegated  to  county  boards.  * * * * 

V.here  the  power  and  duty  to  create  or 
to  change  precincts  or  districts  are 
delegated  to  county  authorities,  they 
must  make  the  change  or  division  in 
a reasonably  fair  and  just  manner, 
with  due  regard  to  the  convenience  of  the 
people,  and  must  comply  with  statutory 
requirements;  but  a substantial  com- 
pliance is  sufficient." 

In  dtate  ex  rel.  Connelly  v.  baverly,  87  Jl,  W*  959 
(keb.),  it  is  held  that  under  the  statute  the  county  commissioners 
had  the  right  to  alter  the  boundary  lines  of  the  different 
comuiissioners'  districts  of  a county  for  the  purpose  of  adjusting 
such  districts  to  changing  population. 

also,  in  hayes  v.  hogers,  24  bans.  145,  it  wa3  said: 

"idill  power  of  rearranging  the  county 
in  commissioners*  districts  is  given, 
with  the  limitations  that  they  shall 
be  compact  districts,  and  as  equal  in 
population  as  possible.  In  the  very 
nature  of  things,  tl  e changes  of 
population  in  some  of  our  new  and 
growin,  counties  would  require  very 
radical  changes  of  territory  in  order 
to  make  the  districts  equal  in 
population. " 


i 
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Can  it  be  said  that  once  a county  hus  been  districted 
by  a county  court,  it  is  fixed  ana  settled  for  all  time  to  come? 
The  pertinent  part  of  section  2072,  supra,  says: 

"*  * and  each  county  shall  be 

districted  by  the  county  court  there 
of  into  two  districts,  of  contiguous 
territory,  as  near  equal  in  population 
as  practicable,  without  dividing 
municipal  townships." 

l/e  can  imagine  a situation  where  at  the  tice  a covin ty 
was  established  the  county  court  exercised  it3  prerogative 
and  divided  the  county  into  two  districts,  in  accordance  with 
the  above  section,  "of  contiguous  territory,  as  near  equal  in 
population  as  practicable,  without  dividing  municipal  town- 
ships." The  districts  at  the  tine  of  their  creation  may  be 
equal  in  population  but  as  time  goes  on  one  district  by  the 
rapid  changes  in  population  may  have  three  or  four  tiies  as 
many  inhabitants  as  the  other  district.  The  very  purpose  of 
this  section  is  that  the  two  districts  be  as  near  equal  in 
population  as  practicable  so  that  the  people  of  one  district 
shall  have  the  same  representation,  according  to  population, 
on  the  county  court  as  the  other  district.  The  section  does 
not  say  that  the  county  shall  be  divided  equally  territorially, 
but  equally  accord inf  to  population. 

It  is,  therefore,  our  opinion  that  the  county  court 
of  your  county,  exercising  the  discretion  which  ha3  been  lodged 
in  it,  has  the  power  and  authority  to  redistrict  the  county 
for  the  purpose  of  more  equitably  adjusting  the  districts,  so 
as  to  conform  to  changes  in  population  of  the  county  since 
the  formation  of  the  two  districts  now  existing. 


Very  truly  yours. 


COV^LL  K.  HiiWITT 

assistant  Attorney-General 


ArrROVhD: 


J.  h*  TiiYLGR 

(acting)  Attorney-General 
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SCHOOL  BOARDS* 

SPECIAL  ELECTIONS:  School  Board  may  not  call  meeting  for 

special  election  without  petition 
being  presented  signed  by  a majority 
of  qualified  voters  of  the  District 


December  15,  1937 


Mr.  Edw.  T.  Ever sole 
Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 


Dear  Sir* 


This  office  acknowledges  your  request  dated 
December  8,  1937,  which  is  as  follows* 

"I  would  appreciate  your  opinion 
of  the  law  on  the  following  state- 
ment of  fact 8* 

"In  April  1937,  one  of  our  local 
School  Districts  held  its  Annual 
Meeting  and  conducted  its  regular 
business.  There  was  a total  vote 
of  75  votes  cast  at  the  meeting. 

"At  the  meeting,  it  was  decided 
that  the  School  House  could  be 
used  for  meetings  of  various 
kinds,  including  the  meeting  of 
the  Parent  Teachers  Association 
of  the  District. 

"In  November  of  this  year,  a 
special  election  and  meeting  was 
called  by  the  board  for  the 
purpose  of  voting  on  the  question 
of  the  use  of  the  School  House  for 
meetings  of  the  Parent  Teachers 
Association. 

"The  Board  claims  to  have  called 
the  meeting  in  compliance  with  a 
petition  handed  them  under  the 
authority  of  Section  9228,  R.  S. 

Mo.  1929.  The  Petition  was  signed 
by  40  persons. 
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"Complaining  Parents  maintain 
and  undoubtedly  correctly  so, that 
there  is  102  qualified  voters  in 
the  School  District* 

"QUERY:  Can  the  Board  call  a 
meeting  without  a petition  being 
presented  to  them  signed  by  a 
majority  of  the  qualified  voters 
of  the  District? 

"Can  the  Board  take  the  total 
number  of  votes  cast  at  the  last 
School  election  as  the  number  of 
qualified  voters  in  the  District 
or  must  the  Board  ascertain  the 
exact  number  of  qualified  voters 
in  the  District  by  a census  to 
determine  what  constitutes  a 
majority. 

"If  the  meeting  in  November 
prohibiting  the  use  of  the  School 
House  to  the  Parent  Teachers 
Association  is  not  legal,  because 
of  failure  to  have  a petition 
signed  by  a majority  of  the 
qualified  voters.  &hat  is  the 
proper  steps  for  them  to  take 
to  obtain  the  use  of  the  School 
House  for  their  meetings?  " 


In  answer  to  the  first  paragraph  of  your  query 
will  say  that  school  ooards  are  created  by  the  Legisla- 
ture and  their  powers  are  limited  by  statute.  Consoli- 
dated School  Dlst.  No.  6 v.  Shawhan,  273  S.  W.  182,184: 

"Under  our  state  law  the  govern- 
ment of  a school  district,  as 
well  as  the  handling  of  the 
finances  thereof,  is  vested  in  a 
board  of  directors  duly  elected 
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by  vote.  Their  powers  and 
duties  are  prescrioed  by 
statute . " 


Section  9228,  Revised  Statutes  Missouri  1929, 
authorizes  a school  board  to  call  a special  meeting 
when  a petition  is  signed  by  a majority  of  the  quali- 
fied voters  of  the  District  and  is  presented  to  them. 
This  is  the  only  authority  the  school  board  has  to  call 
a special  meeting  and  if  the  petition  is  not  signed 
by  a majority  of  the  legal  voters  of  the  district  the 
board  does  not  acquire  Jurisdiction  to  call  the  meet- 
ing, and  the  election  is  null  and  void.  School  District, 
etc.,  v.  Pace,  et  al.  113  Mo.  App.  134,  140} 

"There  can  _be  no  election 
where" there  is  no  warrant 
for  holdinf  it.  The  authori- 
ty to  issue  tEe  warrant  for 
tho  election  (notices  posted 
in  the  district  ) is  con- 
ferred on  the  clerk  of  the 
district.  They  are  not  to 
be  Issued  at  his  discretion 
or  on  his  whinn;  but  only 
on  the  presentation  of  a 
proper  petition,  signed 
by  at  least  ten  legally 
qualified  voters  of  a dis- 
trict to  be  affected  and 
containing  a certain 
definite  proposition  to  be 
submitted  to  the  voters  of 
the  district  to  be  voted 
upon  by  thorn. " 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  Depart- 
ment that  the  school  board  cannot  call  a special 
meeting  of  the  electors  of  the  district  without  a peti- 
tion being  presented  to  them  which  is  signed  by  a 
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majority  or  the  qualified  voters  of  the  district. 


The  second  paragraph  of  your  query  goes 
to  the  question  of  how  ihull  the  board  determine 
whether  or  not  the  petition  for  the  special  election 
is  signed  by  a majority  o 1 the  qualified  voters 
of  the  district. 

Section  9228,  Revised  Statutes  Missouri 
1929,  does  not  provide  how  the  board  of  directors 
shall  determine  as  to  whetner  the  petitions  are  signed 
by  the  required  number  of  qualified  voters,  and  we 
find  no  Missouri  case  just  in  point  upon  this  ques- 
tion. We  find  aomewiat  of  a similar  situation  in 
the  case  of  State  ex  rel.  v.  Garter,  257  Mo.  52,  85, 
where  the  Court  was  discussing  how  the  city  council 
would  get  the  information  as  to  how  many  voters  were 
in  the  district  at  the  time  of  presenting  a petition 
for  a local  option  election.  In  discussing  Section 
7239,  Revised  Statutes  Missouri  1909,  which  pertained 
to  local  option  elections,  the  Court,  in  the  Carter 
case,  supra,  at  1.  c.  85,  saldt 

"The  latter  section  does 
not  prescribe  from  what 
source  the  city  council 
shall  obtain  official 
information  as  to  the 
number  of  qualified  voters 
in  such  city  and  there- 
fore as  to  the  requisite 
number  of  petitioners 
required  to  sign  the  peti- 
tion for  an  election. 

In  the  absence  of  a statu- 
tory prescription  as  to 
the  source  of  this  informa- 
tion, it  would  seem  either 
that  they  guess  at  it  (city 
council  ) and  thus  act  at 
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their  peril.  In  guessing  a 
sufficient  number  when  the 
matter  Is  tested  In  the 
courts,  or  that  they  use  in 
their  discretion  the  best 
and  latest  official  data 
obtainable.  * * * # * ;>  * * 

The  record  shows  that  they 
used  the  very  last  official 
vote  obtainable  by  them, 
************* 

In  the  Absence  of  a statute 
in  this  behalf  all  that  can 
be  required  of  the  city 
cou  cil  is  that  in  deter- 
mining the  number  of  votes 
as  a oasis  of  computation 
of  the  requisite  number 
of  petitioners  they  should 
use  the  latest  official 
sources  of  information 
****•»•»****-:****  . B 


The  ooard  of  directors  of  the  school  districts 
have  no  authority  to  take  a census  to  determine  how 
many  qualified  voters  there  are  in  the  district,  and 
the  statute  has  made  no  provision  for  the  board  to  ob- 
tain this  information.  It  would  seem  that  the  school 
board,  in  its  discretion,  may  use  the  number  of  votes 
cast  at  the  last  school  district  election  prior  to 
the  time  of  the  presenting  of  the  petition  as  a basis 
for  it 8 determination  of  whether  or  not  fifty  per 
cent  of  the  voters  have  signed  the  petition. 


CONCLUSION 


In  the  absence  of  a showing  by  a proper  pro- 
ceeding that  the  board  erred  in  its  determination  that 
the  petition  had  sufficient  signers  or  that  the  board 
had  no  jurisdiction  to  call  a special  election,  it  is 
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the  opinion  of  this  Department  that  the  special  elec- 
tion referred  to  in  your  letter, which  was  called  by 
the  ooard  upon  a petition  presented  to  them  contain- 
ing; the  signatures  of  fifty  per  cent  of  the  legal 
voters  who  voted  at  the  last  election  prior  to  the 
presentation  of  such  petition,  is  a valid  election. 


The  third  paragraph  of  your  query  assumes  that 
the  election  wa3  inval  id.  In  a3  much  as  the  answer 
to  the  second  paragraph  of  your  Inquiry  holds  that  the 
election  was  valid  the  necessity  of  going  into  the 
third  paragraph  is  obviated  and  this  office  does  not 
deem  it  necessary  to  pass  upon  that  su  j ct. 


Respectfully  submitted. 


TYRE  W.  L;  UPTON 

Assistant  Attorney  General 


APPROVED 


J.  E.  TAYLOR 

(Acting)  Attorney  General 
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PEES:  Receipts  derived  from  an  insurance  policy  by 

State  Teachers^  College  may  be  used  to  re- 
store or  build  a building,  and  it  is  not 
necessary  that  the  same  be  deposited  with  the 
State  Treasurer. 


April  9,  1637 


Honorable  Eugene  Fair 
President 

Northeast  Missouri  State  Teachers  College 
Kir ksville, Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  letter  of 
karch  30,  1937,  wherein  you  j;ake  the  following  inquiry 
and  request  an  opinion  thereon* 

"I  was  in  Jefferson  City  a few  days 
ago  and  conversed  with  your  Mr. Nolen. 

"We  had  a small  building  on  our 
campus  which  recently  burned.  It 
was  adjudged  a total  loss  on  the 
part  of  the  insurance  adjuster  and 
we  have  collected  nearly  all  of  the 
money  from  the  insurance  companies. 

"Some  of  us  here  would  like  very  much 
to  restore  the  building  as  soon  as 
possible.  Are  we  within  our  rights, 
should  we  go  ahead  and  expend  the 
insurance  money  on  the  restoration 
without  depositing  it  in  the  state 
treasurer's  office? 

”1  will  appreciate  an  answer  from 
you  or  Mr.  Nolen  at  your  earliest 
convenience. “ 


A number  of  years  ago  it  appears  that  this  same 
situation  arose  at  the  Northeast  Missouri  State  Teachers 
College  with  reference  to  insurance  collected  as  the 
result  of  a building  having  burned.  At  that  time  the 
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question  arose  as  to  whether  or  not  the  money  derived  from 
the  insurance  policies  should  be  deposited  in  the  State 
Treasury,  or  by  retained  by  the  college  for  the  purpose 
of  erecting  another  building.  The  decision  is  found  in 
the  case  of  State  ex  rel.  Thompson  v.  ooard  of  Regents, 

305  Mo.  57. 

Since  the  decision  in  the  Thompson  case  the  Legis- 
lature, Laws  of  Missouri,  page  415,  1933  session,  enacted 
the  following  section: 

"All  fees,  funds  and  moneys  from 
whatsoever  source  received  by  any 
department,  board,  bureau,  commis- 
sion, institution,  official  or 
agency  of  the  state  government  by 
virtue  of  any  law  or  rule  or 
regulation  made  in  accordance  with 
any  law,  shall,  by  the  official 
authorized  to  receive  same,  and  at 
stated  intervals,  be  placed  in  the 
state  treasury  to  the  credit  of 
the  particular  purpose  or  fund 
I* or  v/hich  collected,  and  shall  be 
subject  to  appropriation  by  the 
General  Assembly  for  the  particular 
purpose  or  fund  for  which  collected 
during  the  biennium  in  which  collect- 
ed and  appropriated.  The  unexpended 
balance  remaining  in  all  such  funds 
{except  such  unexpended  balance  as 
may  remain  in  any  fund  authorized, 
collected  and  expended  by  virtue 
of  the  provisions  of  the  Constitution 
of  this  State),  shall  at  the  end  of 
the  biennium  and  after  all  warrants 
on  same  have  been  discharged  and 
the  appropriation  thereof  has  lapsed, 
oe  transferred  and  placed  to  the 
credit  of  the  ordinary  revenue  fund 
of  the  state  by  the  state  treasurer. 

/ny  official  or  other  person  who  shall 
willfully  fail  to  comply  with  any  of 
the  provisions  of  this  section,  and 
any  person  who  shall  willfully  vio- 
late any  provision  hereof,  shall  be 
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deemed  guilty  of  a misdemeanor;  pro- 
vided, that  in  the  case  of  state 
educational  institutions  there  is 
excepted  herefrom,  gifts  or  trust 
funds  from  whatever  source;  appropria- 
tions,gifts  or  grants  from  the  Federal 
Government,  private  organizations  and 
individuals;  funds  for  or  from  student 
activities,  farm  or  housing  activities, 
and  other  funds  from  which  the  whole 
or  some  part  thereof  may  be  liable  to 
be  repaid  to  the  person  contributing 
the  same,  and  hospital  fees;  all  of 
which  excepted  funds  shall  be  reported 
in  detail  quarterly  to  the  Governor 
and  biennially  to  the  General  Assembly.” 


In  deciding  the  question  as  to  whether  or  not 
money  derived  from  the  insurance  policy  in  the  former 
fire  at  the  Northeast  Lissom i Teachers  College  should 
be  paid  Into  the  treasury,  the  court.  In  the  Thompson 
decision,  at  1.  c.  66,  67,  said: 

"Among  other  expenditures  which  have 
been  made  by  the  board  in  the  exercise 
of  its  discretion  Is  that  for  insurance 
upon  the  buildings  and  equipment  of 
the  college.  Lacking  express  statutory 
authority  for  its  action  the  beneficiary 
named  in  the  policies  thus  obtained, was 
the  board.  »«hen  the  loss  occurred  the 
amounts  due  unuer  the  contract  was 
paid,  as  it  should  have  been,  to  the 
board.  In  furtherance  of  its  discre- 
tion it  proceeded  at  once  to  expend  a 
portion  of  the  money  thus  received  in 
repairs  necessary  for  the  protection 
of  certain  damaged  buildings  and  to 
partially  replace  the  library.  Ahen 
this  writ  was  served  the  board  was 
taking  steps  to  replace  the  destroyed 
buildings.  It  Is  charged  with  no 
wrong  doing,  or  the  usurpation  of  any 
power  which  has  not  at  least  received 
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tacit  legislative  and  public  ap- 
proval for  a half  century.  These 
fact 8 are  entitled  to  more  than 
persuasive  consideration  in  deter- 
mining the  question  here  seeking 
solution.  Absent  qualifying  inci- 
dents they  may  arise  to  the  dignity 
of  ruling  decisions.  (State  ex  rel. 
v.  Gordon,  265  Mo.  412;  Folk  v.  St. 
Louis,  250  Mo.  141.)  The  sum  of 
its  offending  is,  that  having  made 
a valid  contract  in  the  State's 
interest  and  for  its  protection 
and  the  fruits  of  same  having  been 
received,  that  it  shall  pay  this 
money  into  the  State  Treasury  in- 
stead of  using  it  to  partially 
restore  the  oulldings  destroyed, 
and  await  legislative  action 
authorizing  its  use  for  that  pur- 
pose. Such  a course  disregarding 
the  implication  which  the  applica- 
tion for  tills  writ  involves  as  to 
the  integrity  and  business  Judg- 
ment of  the  board  after  its  years 
of  experience,  is  fratight  with 
injury  to  the  college  in  inter- 
fering with  its  operation  and  thus 
lessening  its  opportunities  for 
the  advancement  of  higher  education. 

The  result  of  the  granting  of  this 
writ  will  be  to  take  money  out  of 
one  of  the  State ' s hands  and  put  it 
in  another,  which  other  must  remain 
tightly  closed  until  opened  by  a 
legislative  sesame.  Such  a procedure 
can  serve  no  beneficial  purpose 
and  savors  of  folly.  Mandmaus  was 
never  intended  to  subserve  such  an 
end  as  is  here  sought  to  be  accomplish- 
ed. A drastic  writ  at  best,  it  is 
properly  invoked  to  remedy  'rights 
that  lack  assistance  or  wrongs 
that  need  resistance.'  It  was  never 
intended  to  be  invoked  simply  to 
demonstrate  the  existence  of  the 
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State’s  power, which,  when  thus 
exercised,  cannot  be  denominated  as 
other  than  tyranny.** 


Referring  to  the  section  of  the  law  enacted  by 
the  Legislature  and  Dy  analyzing  the  wording  therein, 
the  effect  of  the  expression, 

" /ill  fees,  funds  and  :..oneys  from 
whatsoever  source  received  by  any 
department , etc . , n 

it  would  appear  that  the  section  is  broad  enough  to  include 
the  receipts  of  an  insurance  policy  received  by  the  col- 
lege, but,  we  think,  the  v;ords 

"fees,  funds  and  moneys  from 
whatsoever  source  received, " 

are  restricted  by  the  expression 

*‘by  virtxje  of  any  law  or  rule 
or  regulation  made  in  accord- 
ance with  any  law,**  . 

It  appears  that  the  receipts  from  the  insurance  policy  are 
not  the  result  of  any  law  or  rule  or  regulation* 

fce  are,  therefore,  of  the  opinion  that  the  decision 
in  the  Thompson  caso  is  still  controlling  and  it  is  not 
necessary  for  the  funds  derived  from  the  insurance  policy 
to  be  deposited  in  the  State  Treasurer's  office* 


Respectfully  submitted. 


OLLIVdR  V<*  N0L2N 

Assistant  Attorney  General 

APPROVED: 


i.  ji.  Taylor 

(Acting)  Attorney  General 
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SHERIFF:  ) May  file  complaints  on  Sunday. 

/ May  not  hold  a prisoner  more  than  twenty  hours 
OFFICERS:  ) without  complaint  being  filed  and  warrant  issued. 
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Honorable  uhas.  Farrell 
Sheriff 
Oregon  County 
alt  on,  Missouri 


Dear  ->ir: 


This  is  to  acknowledge  your  letter  of  November 
26th  in  which  you  request  the  opinion  of  this  Department 
on  what  procedure  you  should  take  under  the  facts  as  set  forth 
in  your  letter. 

lou  wid.  to  know  what  action  you  should  take  where 
arrests  are  made  at  night  or  on  Saturday  nights  for  offenses 
committed  in  the  presence  of  the  officer  where  no  warrant  is 
required,  and  whether  the  prisoner  may  be  held  until  the 
following  Monday  morning  without  complaint  being  filed. 

e presume  that  you  have  reference  to  disturbances 
of  the  peace,  affrays  and  offenses  of  like  character  commit- 
ted in  the  presence  of  the  officers  and  those  cases  where 
the  officers  have  a right  to  make  arrests  for  those  offenses. 
If  an  officer  makes  such  arrests  without  a warrant  he  should 
takB  the  prisoner  before  a proper  magistrate  to  be  dealt  with 
according  to  law.  The  proper  procedure  in  the  cases  in  which 
you  describe  Is  for  the  officer  to  as  soon  as  practicable 
take  the  prisoner  before  a magistrate  so  that  he  may  be 
permitted  to  give  bail  if  desired.  The  officer  or  some 
Interested  person  shoulo  file  a complaint  before  a magis- 
trate within  a reasonable  time. 

Under  section  3952,  R.  o.  iio.-  1929,  "all  persons 
arrested  and  confined  in  jail,  calaboose  or  other  place  of 
confinement  by  any  peace  officer,  without  warrant  or  other 
process,  or  any  alleged  breach  of  the  peace  or  other  criminal 
offense,  or  on  suspicion  thereof,  shall  be  discharged  from 
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said  custody  within  twenty  hours  from  the  time  of  such 
arrest,  unless  they  shall  be  cnargea  with  a criminal  offense 
by  the  oath  of  soi*  credible  person,  and  be  held  by  warrant 
to  answer  to  such  offense;1'  This  statute  was  enacted  for 
the  purpose  of  protecting  the  Individual  citizen  in  hi 3 
rights  so  that  one  arrested  and  placed  in  jail  could  not  be 
held  for  an  unreasomble  time  without  some  person  coming 
forward  and  upon  oath  charging  the  incarcerated  person  with 
the  violation  of  a criminal  statute,  and  the  •legislature 
has  said  by  the  above  statute  that  a person  cannot  be  held 
in  custody  longer  than  twenty  hours  from  the  time  of  his 
arrest  without  being  charged  with  a criminal  offense  upon 
the  oath  of  some  credible  person. 

The  above  section  of  the  statute  was  cited  in  the 
case  of  state  v.  hiller,  289  S.  W.,  1.  c.  903,  316  wo*  372, 

section  1863,  H.  s.  Mo.  1929,  provides  that  a 
magistrate  may  exercise  his  jurisdiction  "when  it  shall  be 
necessary  in  criminal  cases  to  preserve  the  peace  or  arrest 
the  offender  " on  Sunday. 

section  755,  R.  S.  ho.  1929,  provides: 

"ho  person,  on  ounday  or  any  other  day 
declared  and  established  as  public 
holiday  by  any  statute  of  this  Gtate, 
shall  serve  or  execute  any  writ,  process, 

; arrant,  order  or  judgment,  except  in 
criminal  cases,  or  for  a breach  of  the 
peace,  e t c . h 

■Lt  is,  therefore,  our  opinion,  under  the  above  cir- 
cumstances, for  the  officer  or  some  other  competent  person 
to  file  a complaint  against  fcre  person  arrested,  within  the 
statutory  period  so  that  the  person  arrested  will  not  be  held 
beyond  the  statutory  twenty-hour  period,  and  there  is  nothing 
in  the  statute  to  prevent  this  action  being  taken  on  -unday. 


Very  truly  yours, 

COVhLL  R.  HEWITT 

APrROVEDs  Assistant  attorney-General 


J.  w.  TidiL  R 
(acting )Attorney-ueneral 


APPROPRIATION; 
CANCER  COMMISSION: 


Term  "operation"  as  used  in  the  appropriation 
act,  authorises  expenditures  of  preliminary  ex- 
penses.  


September  2,  1937* 


Dr.  Ellis  Fisohel, 

Chairman,  State  Cancer  Commission, 
Metropolitan  Bldg,, 

St.  Louis,  Missouri. 

Dear  Dr.  Fisohelt 


We  wish  to  acknowledge  your  request  for  an  opinion 
wherein  you  inquire  whether,  under  the  aot  creating  the  State 
Canoer  Hospital  and  the  appropriation  wade  for  its  maintenance, 
funds  way  be  expended  for  such  preliminary  expense  as  olerioal 
help,  postage,  etc.,  and  if  they  way  be  expended ,out  of  what 
part  of  the  appropriation  aot  are  they  to  be  paid. 


The  59th  General  Assembly  erected  a State  Canoer 
Coamission  to  establish  a State  Canoer  Hospital.  Sections 
1 and  2 of  the  Aot,  to  be  found  In  the  laws  of  Missouri,  1937, 
page  496,  provide  as  follows: 


"Seetlon  1.  APPOINTMENT  OF  COMMISSION 
AND  ADMINISTRATOR,  RY  WHOM.  - The  Governor 
of  the  State  of  Missouri  is  empowered  to  ap- 
point with  the  advice  and  consent  of  the 
State  Senate  a Canoer  Contois s ion  for  the 
State  of  Missouri,  consisting  of  four  (4) 
qualified  voters  of  the  State.  The  Canoer 
Commission  shall  appoint  by  and  with  the 
oonsent  and  advioe  of  the  Governor  an  Ad- 
ministrator to  have  oharge  of  the  operation 
and  conduct  of  said  Canoer  Hospital. 

"Seetlon  2.  COMMISSION  EMPOWERED  TO  ESTABLISH 
HOSPITAL.  - The  Canoer  Comission  of  the  State 
of  Missouri  is  hereby  empowered  and  d ire o ted  to 
establish  a hospital  to  be  known  as  the  State 
Canoer  Hospital" . 


Dr.  Ellis  Fisohel, 
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Section  1$  of  said  Act,  Aige  $00,  provides  that 
the  General  Assembly  shall  appropriate  suoh  suns  necessary 
to  establish  and  maintain  the  hospital,  thust 

"SECTION  l£.  GElx^tkL  ASSB-lBLY  SHALL  APPRO- 
PRIAIK  oUiiii  NECESSARY  TO  ESTABLISH  AND  MAIN- 
TAIN HOSPITAL.  - The  General  Assembly  shall 
appropriate  out  of  the  State  Treasury  suoh 
subs  of  noney  as  is  deemed  neoeseary  to  es- 
tablish and  aaintain  an  Institution  to  be 
known  as  the  Missouri  State  Cancer  Hospital" . 


The  General  Assembly  made  the  following  appropriation 
for  the  establishment  and  maintenance  of  the  hospital  (Laws  Mis- 
souri, 1937.  Sec.  145-J,  Page  166) 1 

"Section  145- J.  CANCER  HOSPITAL.  - There  is 
hereby  appropriated  out  of  the  State  Treasury, 
chargeable  to  the  general  revenue  fund,  the 
sum  of  Six  Hundred  Thousand  Dollars  ($600,000.00) 
for  the  building,  equipment , and  operation  for 
one  year  of  the  Cancer  Hospital  for  the  State 
of  Missouri  in  oomplianoe  with  the  provisions 
of  oonaittee  substitute  for  Senate  Bill  No.  3, 
as  follows! 

For  construction  of  Cancer  Hospital,  $400,000.00 


For  equipment  of  Cancer  Hospital,  100,000.00 

For  operation  of  Cancer  Hospital 

for  one  year,  100,000.00 

Total $600,006.00"  . 


One  of  the  meanings  of  the  word  "operation",  according 
to  the  Century  Dictionary,  1st 

"The  oourse  of  aotion  or  series  of  aots  by 
which  some  result  is  accomplished". 

By  the  Standard  Dictionary  "operation"  is  defined 

ast 

"A  oourse  or  series  of  acts  to  effect  a certain 
purpose". 


Or*  Ellis  Fisehol , 
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-> 


The  series  of  acts  by  which  the  Cancer  Hospital  my 
be  established  and  maintained  entails  Idle  expenditure  of  such 
preliminary  expenses  as  postage*  elerioal  help*  eto. 

We  are*  therefore*  of  the  opinion  that  funds  my  be 
expended  by  the  State  Canoer  Commission  for  such  preliminary 
expenses  as  elerioal  help*  postage*  eto.*  and  that  such  expenses 
are  to  be  paid  out  of  that  part  of  the  appropriation  aot  desig- 
nated "operation*. 


Hespeetfully  submitted* 


1 ftX  WASSERIaAH 

Assistant  Attorney— General . 


APPROVED* 


E.  t*YLOR 

(Aot inf ) Attorney-General. 

W/l& 


DEPOSITORIES:  ) B-nks  .nay  pledge  their  as  eta  to  secure  public 

BA  IKS  & BANKING:  ) funds  where  authorized  by  statute. 

Depositories  of  county,  cities  of  3d  Class, 
townhip,  school  districts  & levee  and  dnaire^e 
district  discussed. 


Honorable  Albert  L,  Ford 
Prosecuting  Attorney 
Du:Jclin  County 
Kennett,  Missouri 


Dear  Sir: 


This  Is  to  acknowledge  receipt  of  your  letter 
of  recent  date  in  which  you  enclose  a letter  received 
from  Mr,  J.  C.  Welinan,  Cashier,  Bank  of  Kennett,  Kennett, 
Missouri,  in  vjhich  he  requests  you  to  secure  the  opinion  of 
this  Department  on  the  questions  submitted  in  his  letter, 

',Ve  set  forth  in  full  his  letter: 

"As  you  are  av/are,  we  have  been  executing 
personal  bonds  signed  by  some  of  our 
directors  for  the  past  several  years 
for  the  purpose  of  securing  funds  of  the 
County,  Township,  City,  various  School 
istricts  and  various  “evee  and  ^ainage 
Districts, 

"ve  are  desirous  of  discontinuing  tills 
practice  and]±edglng  securities  belong- 
ing to  the  bank  in  lieu  thereof.  The 
question  has  been  raised  as  to  the  legal 
authority  of  the  County,  Township,  City, 

School  District  and  Lovee  and  Drainage 
Districts  to  handle  in  this  manner.  We 
are  quite  sure,  however,  that  the  statutes 
provide  for  the  pledge  of  such  securities 
to  secure  County  funds  but  are  uncertain 
on  the  other  funds.  Ve  do  not  know,  how- 
ever, v/hether  It  is  necessary  to  pledge 
securities  in  any  margin  above  the  amount 
of  the  deposit  we  are  attempting  to  secure. 

We  further  understand  that  by  reason  of 
a recent  statute  the  amount  of  F.  D,  I,  C, 
insurance,  namely  (5000.00,  can  be  deduct- 
ed from  the  amount  of  funds  which  must  be 
secured. 


Hon.  lbert  L.  Ford 
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"tfe  would  like  to  know  whether  a definite 
opinion  could  be  obtained  by  you  from 
the  Attorney  General  a a to  the  legality  of 
the  various  municipalities  above  mention- 
ed accepting  the  security  in  the  manner 
described  above,  whether  any  margin 
above  the  amount  to  be  secured  would  be 
required,  and  what  type  of  securities 
would  be  eligible  for  us  to  pledge,  ’.ve 
have  in  mind  using  obligations  or  U.  S, 

Government,  direct  and/or  fully  guaranteed. 

State  of  Missouri  direct  obligations,  direct 
obligations  of  Dunklin  County,  Missouri, 
and  possibly  direct  obligations  of  the 
City  of  St.  Louis,  Missouri. 

"Inasmuch  as  it  is  necessary  to  make  a 
decision  in  this  connection  in  the  very 
near  future,  we  will  appreciate  very  much 
any  assistance  you  may  be  able  to  give  us 
in  obtaining  an  authoritative  ruling 
v/hich  could  be  relied  upon  by  the  munici- 
palities affected." 

% 

As  we  interpret  the  letter,  you  desire  to  have  our 
opinion  as  to  the  legal  authority  of  the  county,  toy/nship, 
city,  school  district,  and  levee  and  drainage  district,  respec- 
tively, to  accept  pledges  of  banks'  assets  and  securities  to 
secure  them  against  loss  of  the  public  funds  deposited  in  the 
respective  banks. 

Various  statutes  have  been  enacted  in  Missouri 
authorising  the  pledging  of  assets  to  secure  public  funds 
deposited  In  selected  depositories. 

Section  11469,  R.  S.  Mo.  1929,  as  amended  by  Laws 
of  Missouri,  1931,  page  378,  authorizes  the  pledging  of  certain 
bonds  and  other  securities  of  banks  to  secure  state  funds 
deposited  by  the  state  treasurer.  This  statute  was  enacted  by 
the  eneral  Assembly  in  1679,  pertaining  to  the  safeguarding  . 
of  the  public  funds  to  carry  out  the  provisions  of  Section  15, 
Article  X,  of  the  Constitution  of  Missouri  of  1875, 


I. 

Under  the  provisions  of  Section  12187,  R.  S.  Mo. 
1929,  as  amended  by  La  . s of  Missouri,  1935,  page  316,  it  is 
provided  that. 


Hon.  Elbert  L.  Ford 
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& * the  (county)  court  may  accept  in 
lieu  of  real  estate  as  security,  bonds  of 
such  county,  or  of  the  State  of  Missouri, 
or  of  the  united  States,  or  bonds  fully 
guaranteed  by  the  United  States,  which 
such  bonds  shall  be  deposited  as  the  court 
may  direct,  with  a Trustee,  Trust  Company 
or  other  fiduciary  designated  or  approved 
by  it;  * * *" 

In  the  case  of  Huntsville  Trust  Co.  v.  Noel,  12  S.  W. 
(2d)  751,  754,  the  Supreme  Court  recognized  the  right  of  a trust 
company  to  pledge  its  government  bonds  to  secure  the  county  in 
lieu  of  real  estate  as  security  (personal  bond)  in  the  following 
language : 


"It  is  In  lieu  of  that  security  that 
the  statute  authorizes  the  talcing  of 
bonds  of  the  United  States.  It  would 
follow,  therefore,  that  the  proviso 
authorizes  the  court  to  take  govern- 
ment bonds  in  lieu  of  the  security 
af lorded  by  a bond  signed  by  sureties 
v/ho  ovm  real  estate." 


II. 

Under  the  county  depository  law.  Article  8,  Chapter 
85,  Section  12134,  R.  S.  Mo.  1929,  it  is  provided  as  follows: 

* -a  Provided,  that  in  counties  operat- 
ing under  the  township  organization  law 
of  this  state,  township  boards  sliall 
exercise  the  same  powers  and  privileges 
with  reference  to  township  funds  as  are 
herein  conferred  upon  county  courts  with 
reference  to  county  funds  at  the  same  time 
and  manner,  except  that  township  funds 
shall  not  be  divided,  but  let  as  an 
entirety:  * * ■*" 

Since  township  depositories  are  governed  by  the  same 
laws  in  essential  respects  as  county  depositories,  banks  are 
authorized  to  pledge  the  same  securities  as  In  county  depositorie 
and  township  boards  may  accept  the  same  securities  as  county 
courts  may  and  in  the  same  manner. 


Hon,  Elbert  L.  Ford 
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III. 

Sections  6793  and  6794,  R,  S.  -'to.  1929,  cities  of 
the  Third  Class  (Kennett,  v/e  understand,  is  of  that  class) 
provide  for  the  selection  of  a depository  of  the  funds  of  the 
city  in  said  section  more  particularly  described  and  that  the 
designated  bank  to  execute  a bond  payable  to  the  city,  to  be 
approved  by  the  mayor  and  filed  with  the  city  clerk,  with  not 
less  than  three  solvent  sureties,  who  shall  own  unencumbered 
real  estate  in  the  state  of  as  great  value  as  the  amount  of 
said  bond— the  penalty  of  said  bond  to  be  at  feast  double  the 
revenues  of  the  city  for  any  one  year  and  conditioned  for  the 
faithful  performance  of  all  the  duties  and  obligations  devolv- 
ing by  law  or  ordinance  upon  said  depository,  etc. 

These  sections  providing  for  the  selection  of  de- 
positories for  cities  of  the  third  class,  do  not  provide  for 
pledging  of  assets. 


IV. 

Y.ith  reference  to  the  selection  of  depositories  of 
school  moneys.  Section  9362,  R.  S.  Mo.  1929,  provides  in  part 
as  follows: 


"The  board  of  education  of  city,  town 
and  consolidated  school  districts  In 
this  state  shall  select  depositories  for 
the  funds  of  such  school  district  in  the 
same  manner  as  Is  provided  by  law  for  the 
selection  of  county  depositories;  * # 

The  above  section  provides  the  statutory  method  of 
selecting  the  depositories  of  school  funds  as  stated  in  School 
District  of  Cameron  v.  Cameron  Trust  Company  et  al.,  51  S.  W* 
1025,  1.  c.  1026: 

"Article  9 of  chapter  85,  R.  S.  1929 
(Mo.  St.  Ann.  c.  85,  art.  9,  Secs. 

12184-12198),  which  governs  the  selec- 
tion of  depositaries  of  school  funds  by 
virtue  of  section  9362,  R.  3.  1929  (Mo. 

St.  Ann.  Sec.  9362),  requires  school 
boards  to  select  a depositary  every  two 
years.  The  provisions  of  the  statute 
are  mandatory  and  must  be  complied  with 
In  all  respects." 


(2d) 


Hon.  Klbert  L.  Ford 
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The  Springfield  Court  of  Appeals  In  the  case  of 
French  v.  School  1st.  Ho.  20,  7 S.  W.  (2d)  415,  1.  c.  416, 
said  the  following: 

" Section  9582,  R.  S.  1919,  provides  how 
a county  depository  shall  be  selected. 

Section  11268,  R.  S.  1919,  provides  that 
the  board  of  education  of  a city,  town, 
or  consolidated  school  shall  select 
depositories  In  the  same  manner  county 
depositories  are  selected.  Section  9585, 

R.  S.  1919,  provides  how  county  funds 
are  to  be  secured  by  the  county  deposi- 
tory, and  included  in  the  security  per- 
mitted are  bonds  of  the  United  States 
or  bonds  of  the  state  of  Missouri.  But 
there  is  no  statute  defining  v/hat  security 
shall  be  given  by  the  depository  of  a 
city,  town,  or  consolidated  school  district. 

Section  13379,  R.  S.  1919,  specifically 
authorizes  a bank  which  has  been  selected 
as  a depository  for  state  funds  to  pledge 
Its  real  estate  notes  to  secure  such 
funds," 

and  the  same  court,  in  the  case  of  Consolidated 
School  Dlst.  Ho.  4 v.  Citizens*  livings  Bank  of  Cabool,  21  S.  If, 
(2d)  781,  1.  c.  787.  said: 

"Section  11268,  Rev.  St.  Ik).  1919,  pro- 
vides that  depositories  for  school  funds 
shall  be  selected  in  the  same  manner 
as  provided  by  law  for  the  selection  of 
county  depositories;  section  9582, 

Rev.  St.  Mo.  1919,  provides  how  county 
depositories  shall  be  selected;  and  section 
9585,  Rev.  St.  Mo.  1 19,  provides  for  the 
giving  of  security.  There  is  no  section 
of  the  statute  defining  Y/hat  security 
shall  be  given  to  a school  district." 

These  cases  would  Indicate  that  banks  are  not  specif- 
ically authorized  to  pledge  their  assets  to  secure  public  funds 
belonging  to  school  districts  the  sane  as  depositories  are  for 
county  funds,  going  on  the  theory  that  Section  9362,  supra, 
provides  only  for  the  selection  of  depositories  and  not  as  to 
the  security  given. 


Hon.  Elbert  L,  iord 
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V. 


Section  10767,  R.  S.  i<Io.  1929,  provides  that  the 
treasurer  of  drainage  districts  organized  by  circuit  courts 
3hall  keep  all  funds  received  by  him  from  any  source  whatever 
deposited  at  all  times  in  some  bank,  banks  or  trust  company 
to  be  designated  by  the  board  of  supervisors. 

.ve  do  not  find  that  a depository  is  required  under 
this  section  or  that  assets  of  the  depository  are  required  to 
be  nut  up  as  security  for  said  funds.  However,  v/e  refer  you 
to  the  case  of  Cant  ley, , State  Commissioner  of  Finance,  v. 
Little  River  Drainage  District,  2 S.  W.  (2d)  607,  in  which  the 
court  discussed  this  question  extensively  and  held  that  a 
bank  which  deposited  with  the  drainage  district  its  bills  re- 
ceivable as  collateral  to  secure  a loan  made  to  the  bank  by 
the  drainage  district,  that  it  could  not  be  recovered  from 
the  district  and  that  the  bank  could  not  plead  ultra  vires 
in  view  of  the  fact  that  they  had  received  the  benefit  of 
the  loan* 


From  the  above  and  foregoing  it  is  our  opinion  that 
in  the  statutes  where  it  specifically  authorizes  the  bank  to 
pledge  certain  designated  securities  or  bonds  owned  by  the  bank 
to  secure  the  state  and  municipalities  and  political  sub-divisions 
against  loss,  such  as  the  state,  the  county  and  the  township, 
that  the  banks  are  so  authorized  and  have  full  authority  so  to 
do.  In  other  words,  the  selected  depository  is  authorized  to 
secure  the  public  funds  in  the  manner  prescribed  by  the  statute, 
and  in  those  political  sub-divisions  where  only  a personal  bond 
or  other  kind  of  bond  is  required  that  they  are  not  so  authorized 
to  pledge  assets.  here  the  statutes  particularly  outline  a 
plan  for  the  safeguarding  of  public  funds,  political  sub-divisions 
should  follow  the  statutory  method,  and  if  they  follow  some 
other  plan  than  the  statutory  method  they  are  proceeding  at  their 
own  peril. 


It  is  our  further  opinion  that  the  amount  of  security 
required  to  be  given  by  a bank  to  secure  public  funds  is  reduced 
£5000.00  under  the  provisions  of  Laws  of  LULssouri,  1935,  page 
372,  if  such  bank  is  insured  with  the  Federal  Deposit  Insurance 
Corporation* 


Hon.  Elbert  L.  ford 
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The  questions  asked  by  you  are  broad,  and  a 
different  state  of  facts  on  a concrete  case  presented  to  us 
might  alter  our  opinion. 


Very  truly  yours. 


COVELL  R.  HEftTT 

Assistant  Attorney-General 


APPROV’D* 


j.  a.  ?ay cth 

(Acting)  Attorney-General. 


CRH: EG 


Courty  court  cannot,  by  order,  voluntarily 
apply  salaries  and  fees  due  county  officials 
to  the  payment  of  delinquent  taxes,  on 
personal  or  real  estate,  which  they  may  owe. 


^Uguut  D7  , 1957  • 


Hon.  albert  L.  Pord, 
Prosecuting  attorney, 
Dunklin  County,  l'o. , 
Kennott,  Missouri. 

Dear  oir: 


This  office  is  in  raceipt  of  your  request 
for  an  opinion  which  is  as  follows: 


"The  County  Court  has  asked  me  to 
write  to  you  for  an  opinion  in  re- 
gards to  oerti  in  County  officials 
wh  o o\m  delinquent  personal  and 
real  estate  taxes.  They  are  de- 
sirous of  knowing  whether  the  County 
can  refuse  payment  of  salary  or  fees 
due  such  officials  and  apply  the  sere 
against  the  amounts  owing  on  said  de- 
lin  uent  taxes* 

"I  have  endeavored  to  find  some  stat- 
ute to  cover  this  situation  but  have 
been  unable  to  do  so.  I find  the 
statute  prohibits  the  payment  of  Jury 
and  witness  fees  when  thay  owe  taxet>, 
fines,  bond  forfeiture,  etc.,  to  the 
a>tate  and  aounty. 

"Please  get  bjb  this  opinion  at  your 
earliest  convenience." 


The  supreme  Court  in  the  case  of  Corondo let 
v.  Picot,  58  Mo.  1.  c.  150,  with  reference  to  the 
question  of  delinquent  tax  says: 

"The  levying  of  taxes  is  a matter 
solely  of  statutory  creation,  and 
no  means  can  be  resorted  to,  to 
coerce  their  payment  other  than  those 
pointed  out  in  the  statute*" 

-.Iso  the  same  rule  is  stated  in  atate  ex.  rel 
v.  bnyder,  139  Mo.  1.  c.  556. 


Hon.  albert  L.  1‘ord.  -2-  August  25,  1937. 


The  stlary  of  a public  officer  is  a right 
created  by  law: 

”The  right  of  a public  officer  to 
the  salary  of  his  office , is  a 
right  created  by  law,  is  inoident 
to  the  office,  and  not  the  creature 
of  contract  nor  dependent  upon  the 
fact  or  value  of  the  services  ac- 
tually rendered”.  Btate  ex.  rel 
v.  V.albrldge , 153  I/O.  1.  c.  203, 
jtate  ex.  rel  v.  Brown,  146  Lio.  401, 

Gannon  v.  Lafayette  Co.  v.  76  l o. 

675. 

',,e  find  no  constitutional  act  nor  statute 
giving  the  county  court  the  right  to  voluntarily  ap- 
ply salaries  and  fees  of  county  officials  to  the  pay- 
ment of  personal  and  real  delinquent  taxes  which 
they  night  owe. 


coacll^ion 

It  is,  therefore,  the  opinion  of  this  Be- 
partnent  that  in  the  absence  of  a constitutional  act 
or  statute,  giving  the  county  court  the  right,  by 
order,  to  voluntarily  apply  the  salaries  and  fees, 
of  counts'-  officials,  to  the  payment  of  delinouent 
taxes,  personal  or  real  estate,  uhich  they  may  owe, 
such  oourt  has  no  right  to  so  apply  said  salaries, 
and  fees. 

Respectfully  submitted. 


t..  V.  IDLING 

Assistant  attorney  General 


APPROVED: 


THTTO 

(Acting)  ^.ttorney-General 


BVl.rLB 


CHIROPRACTIC : 


October  7,  1637.  ‘ft 


Dr.  Jerome  F.  Fontana,  Secretary 
State  Board  of  Chiropractic  Lxaminere 
2605  Chippewa  Street 
St.  Louis,  Missouri 

Dear  Sirs 

V.e  acknowledge  your  request  for  an  opinion  dated 
September  14,  1937,  which  reads  as  follows: 

"About  two  years  ago  the  ’COLLLGE 
OF  CHIROPRACTIC*  (International 
Chiropractic  Research  Foundation) 
was  founded  here  in  St.  Louis  and 
began  teaching  Chiropractic  under 
the  above  name  until  this  year  when 
it  v/as  incorporated  under  a pro 
forma  decree  of  the  Circuit  Court 
of  St.  Louis  and  filed  with  the 
Secretary  of  State  on  January  16, 

1937  as  the  * LOGAN  CHIROPRACTIC 
CG_U.GR  INC.  * and  continued  tinder 
this  name  until  September  of  thiB 
year  when  the  College  was  dissolved, 
leaving  the  students  to  complete 
their  Chiropractic  i-ducatlcn  else- 
where . 

"Of  the  students  who  attend  the 
above  mentioned  College  approxi- 
mately twenty  (20-fr  now  wish  to 
enroll  in  the  Missouri  Chiroprac- 
tic College  here  in  St.  Louis  to 
complete  their  cour se.  Due  to 
the  fact  that  the  Logan  College 
was  not  recognized  by  this  ^oard 
we  request  your  opinion  as  to 
whether  or  not  these  students  can 
receive  credit  for  the  period  of 
time  they  attended  the  Logan  Col- 
lege and  if  the  Missouri  Board  can 
accept  them  for  examination  after 
completing  their  course  at  the 
Missouri  Chiropractic  College. 


O 
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Sectlon  13649  R.  S.  Mo,  1929,  provides* 

"No  person  shell  engage  in  the 
practice  of  chiropractic  Y/ithout 
having  first  secured  from  the  board 
of  chiropractic  examiners  a license 
as  provided  in  this  chapter,  Any 
person  desiring  to  procure  e license 
authorizing  him  or  her  to  practice 
chiropractic  in  this  state  shall 
make  application  therefor  to  the 
board  on  a fona  prescribed  thereby, 
giving  hi 8 or  her  name,  sex,  age, 
v/hich  shall  not  be  less  than  21 
years,  name  of  school  or  college  of 
which  he  or  3he  is  a graduate,  and 
shall  furnish  the  board  satisfactory 
evidence  of  preliminary  education 
as  required  in  this  chapter,  and  of 
good  moral  character,  and  that  he 
or  she  is  a graduate  of  a chiroprac- 
tic school  or  college  teaching  chiro- 
practic in  accordance  with  the  require- 
ments of  tills  chapter,  which  shall  be 
determined  by  the  board,  together 
v;ith  such  other  information  as  the 
board  may  require,  and  which  appli- 
cation shall  be  SYtorn  to  before  some 
officer  authorized  to  administer 
oaths.  Any  applicant  who  applies 
for  examination  to  procure  a license 
to  practice  chiropractic,  and  who 
has  matriculated  in  a chiropractic 
school  or  college  after  the  passage 
of  this  chapter,  furnish  satisfactory 
evidence  of  their  preliminary  educa- 
tional qualifications,  to-wit:  a 
certificate  of  graduation  from  an 
accredited  high  school  or  its  equi- 
valent. Their  chiropractic  course 
shall  cover  a period  of  not  less  than 
three  years  of  nine  months  esch,  and 
requiring  actual  attendance  of  not 
le  ss  than  2046  hours  and  which  shall 
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be  construed  as  the  maximum  require- 
ments for  qualifications  to  practice 
chiropractic  under  this  chapter. 

There  shall  bo  paid  to  said  board, 
by  each  applicant,  a fee  of  *25.00, 
$15.00  of  which  shall  accompany  the 
application,  and  the  balance  of 
C 10.00  shall  be  paid  upon  the  issu- 
ance of  a license.  Any  person  foil- 
ing to  pass  such  examination  may  be 
re-examined  within  one  year  from  the 
time  of  such  failure  without  addi- 
tional fee.  The  board  shall  subject 
all  applicants  to  an  examination  in 
the  following  subjects:  anatomy, 
physiology,  aynp tomato logy,  hygiene 
end  sanitation,  chiropractic  ortho- 
pedy, pathology,  principles  of 
chiropractic,  chirapractic  analysis, 
and  practical  application  of  their 
knowledge  and  skill  in  chiropractic 
adjusting  and  nerve  tracing.  •‘•he 
board  shall  issue  bo  such  applicant, 
who  shall  correctly  answer  76  per 
cent,  of  all  questions  propounded 
in  such  examination,  and  who  shall 
not  fall  below  GO  per  cent,  in  any 
one  subject,  a license  to  practice 
chiropractic.  Provided,  that  per- 
sons who  have  been  engaged  in  the 
practice  of  chiropractic  for  a period 
of  two  years  continuously  prior  to 
the  passage  of  this  chapter  may  be 
granted  a license  by  the  board  upon 
the  payment  of  the  required  fee,  and 
upon  satisfying  the  board  that  he  or 
she  Is  a person  of  good  moral  char- 
acter, and  upon  meeting  such  other 
requirements  as  the  board  may  pre- 
scribe: irrcvldecl  further,  t#at  any 
such  person,  who  has  practiced  chirA- 
practic  for  such  period  of  two  years 
shall  apply  for  such  license  within 
thirty  days  after  organization  of  the 
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first  board  of  chiropractic  exam- 
iners : Provided  further,  that  the 
board  shall  not  recognize  any  cor- 
respondence work  in  any  chiropractic 
school  or  college  as  credit  for  meet- 
ing the  r equirement8  of  this  chapter: 

Provided  further,  that  students  who 
are  matriculated  in  a properly  recog- 
nized chiropractic  school  or  college 
on  October  1,  1926,  and  who  have  had 
tvo  years  high  school  or  its  equiva- 
lent at  that  time,  shall  be  admitted 
to  examination  upon  qualifying  with 
three  years  of  six  months  each  actual 
attendance  in  such  school  or  college: 

Provided  further,  that  the  board  may 
issue  a license "w lthout  examination 
to  persons  who  have  been  regularly 
licensed  to  practice  chiropractic  in 
any  other  state,  territory,  or  the 
District  of  Columbia,  wherein  the 
regulations  for  securing  such  license 
a re  equivalent  to  those  required  in 
the  state  of  Missouri,  provided  such 
applicant  shall  furnish  satisfactory 
evidence  that  he  or  she  haB  contin- 
uously practiced  chiropractic  in  such 
state,  territory,  or  the  District  of 
Columbia,  at  least  one  year  after  the 
securing  of  such  license,  and  that  he 
or  she  is  of  good  moral  character, 
and  upon  the  payment  of  the  required 
fee  to  the  tre: surer  of  the  board. 

All  licenses  shall  be  in  effect  until 
September  1st  of  the  even-numbered 
years  succeeding  the  date  of  issue. " 

As  to  the  statutory  construction  of  legislative 
acts,  the  Legislature  has  provided  in  Section  666,  R.  S. 
Mo.  the  following: 

"ihe  construction  of  all  statutes 
of  this  state  shall  be  by  the  fol- 
lowing additional  rules,  unless 
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such  construction  be  plainly  repug- 
nant to  the  Intent  of  the  legislature, 
or  of  the  context  of  the  same  stat- 
ute: First,  words  and  phrases  shall 
be  taken  In  their  plain  or  ordinary 
and  usual  sense,  but  technical  words 
and  phrases  having  a peculiar  and 
appropriate  meaning  in  law  shall  be 
understood  according  to  their  tech- 
nical import;  ****." 

Your  request  states  that  the  Missouri  Chiropractic 
college  at  this  time  has  the  approval  of  the  board  as 
being  a reputable  college  teaching  chiropractic  in  ac- 
cordance with  Missouri  statutes. 


CONCLU:  ION. 


The  words  and  phrases  used  in  Section  13549,  supra, 
should  be  given  their  ordinary  and  usual  meaning.  In 
said  section  the  Legislature  laid  down  the  process  in 
which  a person  can  legally  obtain  a license  and  become 
a practicing  chiropractic. 

Applicants  for  the  chiropractic  license,  before 
taking  the  examination,  must  furnish  the  Board  the  name 
of  the  school  or  co  lege  of  which  he  or  she  Is  a grad- 
uate, and  that  he  or  she  is  a graduate  of  a chiropractic 
school  or  college  teaching  chiropractic  In  accordance 
with  the  requirements  of  the  Missouri  Code. 

The  accrediting  of  any  school  or  college,  teaching 
chiropractic,  is  left  entirely  to  the  determination  of* 
the  Board,  and  once  the  Board  accredits  a college  in  its 
minutes.  It  remains  accredited  until  the  Board  rescinds 
it 8 prior  order* 

In  addition  to  prescribed  preliminary  educational 
qualifications,  to  wit:  a certificate  of  graduation  from 
an  accredited  high  school,  or  Its  equivalent,  any  appli- 
cant for  a license  must  show  that  he  or  she  has  completed 
a chiropractic  course  of  study  of  not  less  than  three 
years  of  nine  months  each,  and  must  have  been  in  actual 
class  attendance  not  less  than  2046  hours,  this  being  the 
maximum  requirements  for  qualif ications  to  practice  chiro- 
practic in  Missouri. 
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This  department  is  of  the  opinion  that  the  only 
plausible  construction  of  Section  13549,  supra.  Is  as 
follows:  Since  the  Missouri  chiropractic  college  Is 
admittedly  an  accredited  college  of  chiropractic  in 
Missouri,  the  former  students  of  the  Logan  Chiroprac- 
tic College  who  matriculate  complete  their  course  of 
study  In  the  accredited  school  to  the  end  that  In  all 
they  attend  three  years  of  nine  months  each,  and  at- 
tend classes  for  at  least  2045  hours  of  study  of 
chiropractic  and  receive  a diploma  from  the  accredited 
school,  and  at  the  same  time  have  the  necessary  pre- 
liminary educational  qualifications,  the  said  applicants 
are  legally  qualified  to  take  the  examination  for  a 
chiropractic  license  in  Missouri* 


Respectfully  submitted 


WM.  uhk  £ AWYLR3 

Assistant  Attorney  General. 


Air'ROVKD: 


TTTmYToR 

(Acting)  Attorney  General* 


SOStH 


OFFICERS:  COMPENSATION:  Express  provision  for  allowance  of 

pay  for  words  and  figures  does  not  permit 
the  counting  of  punctuation  marks  and 
ditto  marks. 


June  3,  1937 


OPINION  No.  31 


Hon.  W.  E.  Freeland, 
Jefferson  City,  Missouri. 

Dear  Senator: 


We  wish  to  acknowledge  your  letter  of  May  l4th  wherein 
you  state  as  follows: 

"The  following  is  a copy  of  the  letter 
referred  to  in  our  conversation: 

"Thank  you  very  much  for  copy  of  the 
opinion  relative  to  the  counting  of  words 
and  figures  in  cases  where  the  same  is 
provided  for  pay  for  official  services. 

"I  evidently  did  not  make  my  intention 
clear  in  my  first  letter.  There  is  another 
opinion  that  I had  in  mind  when  I wrote 
you,  which  has  to  do  with  the  method  of 
counting.  Your  opinion,  which  you  sent  me, 
refers  to  the  fact  that  certain  statutes 
had  no  provision  for  the  count  of  figures. 

The  opinion  which  you  sent  me  relates  to 
these  statutes  which  have  no  such  pro- 
visions. 

"What  I would  like  to  have  is  the  opinion 
which  deals  with  the  method  of  counting 
figures,  punctuation  marks  and  ditto  marks 
where  the  statute  has  express  provision 
allowing  pay  for  words  and  figures.  It  is 
possible  that  this  opinion  may  have  been 
delivered  before  you  became  Attorney- 
General,  but  I believe,  if  my  memory  of  the 
press  report  is  correct,  this  also  was 
written  by  you.  The  news  report  said  that 
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the  ruling  was  that  each  figure  and 
each  punctuation  mark  should  count  as 
a word,  which  seems  to  be  the  correct 
interpretation,  since  the  Arabic  symbol 
really  is  an  abbreviation  for  a word, 
and  the  same  is  also  true  of  each 
punctuation  mark.  If  not  too  much 
trouble,  would  appreciate  it  if  you 
could  give  me  a copy  of  this  opinion." 


The  precise  question  is  "the  method  of  counting  figures, 
punctuation  marks  and  ditto  marks  where  the  statute  has  ex- 
press provision  allowing  pay  for  words  and  figures.” 

We  have  searched  our  records  and  fail  to  find  an  opinion 
upon  the  specific  question  raised. 

In  an  opinion  rendered  by  this  department  under  date 
of  October  21,  1933,  to  .^r.  Homer  kinehart,  Prosecuting  Attorney, 
a copy  of  which  is  enclosed,  the  question  was  raised  whether 
a County  Clerk  could  charge  for  ditto  marks  used  in  making  up 
the  tax  books  at  the  rate  prescribed  in  the  statute  of  ”10£  per 
100  words  and  figures”  (section  9877,  Laws  of  Missouri,  1933, 
page  422. ) . 

Section  9978,  k.  S.  i«o.  1929,  provides  that  the  use 
of  ditto  marks  is  to  be  given  the  same  effect  as  though  the 
matter  was  written  out  in  full,  and  since  the  statute 
prescribing  the  above  rate  of  pay  was  part  of  the  same 
article  and  chapter,  it  was  held  that  ditto  r^arks  could  be 
charged  for  at  the  statutory  rate. 

However,  where  a statute  provides  pay  for  words  and 
figures  and  has  no  relation  to  the  above  statute  providing 
that  the  use  of  ditto  marks  be  given  the  same  effect  as  though 
the  matter  was  written  out,  a different  conclusion  is  reached. 

25  C.  J.  1122,  defines  the  word  "figure”  as 

"The  numerical  character  by  which 
a number  is  expressed  or  written. 

The  term  has  been  held  not  to  Include 
ounctuation  marks." 
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In  the  case  of  In  re  kurtaugh,  71  -j.se,  513, 

128  N.  Y.  Hupp.  850,  1.  c.  851,  the  Court  in  defining  the 
term  "figure"  in  determining  the  compensation  of  a stenog- 
rapher, said: 


"The  word  ’figure*  does  not  include 
punctuation  marks,  and  is  not  so  in- 
tended in  this  section.  If  that  had 
been  the  Intention  of  the  Legislature, 
it  would  have  used  the  words  ’each 
figure  and  character.'  Bouvier’s 
Law  Dictionary  define?  the  word 
'figures'  as  'numerals,'  and  numerals 
are  letters  or  characters  representing 
number.  In  '.nords  and  Phrases,'  the 
title  'Figures'  contains  no  reference 
to  punctuation  marks,  which  are  treated 
under  another  title.  Punctuation,  in 
wilting  and  printing,  is  a pointing  off 
or  separation  of  one  part  from  another 
by  arbitrary  marks;  a division  of  a 
composition  into  sentences.  So  Buys 
the  Century  Dictionary." 


In  the  case  of  dalsh  v.  Jackson,  81  Pac.  258, 

33  Colo.  454,  1.  c.  457,  the  Court  in  construing  a statute 
providing  that  the  stenographer  transcribing  the  shorthand 
notes  of  the  testimony  should  be  allowed  not  exceeding  20 
cents  per  folio  of  100  words,  said: 

"It  is  so  clear  that  the  compensa- 
tion of  the  stenographer  is  to  be 
determined  by  the  number  of  words 
transcribed,  and  not  by  the  number 
of  punctuation  marks  * * ',  that 
it  is  not  necessary  to  enter  upon 
a dissertation  on  the  subject." 


From  the  foregoing,  we  are  of  the  opinion  that 
where  the  statute  has  an  express  provision  allowing  pay  for 
words  and  figures,  the  same  does  not  permit  the  counting  of 
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punctuation  marks  and  ditto  marks,  but  would,  of  course. 
Include  the  counting  of  figures  because  expressly  included. 


Yours  very  truly. 


MAX  WA38S&AN, 

Assistant  Attorney  General. 


AprhOVAJ : 


J . lit . l--k.Yl.QiA 

(acting)  Attorney  General. 
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GAMBLING:  Section  4287  R.  S.  Mo.  1929  and  other  gambling  laws  apply 

to  private  clubs. 

PRIVATE 

CLUBS  : Applicable  to  criminal  law* 

December  29,  1937 


Mr.  J.  Overton  Fry 
City  attorney 
: ercantile  Bank  Building 
Louisiana,  Missouri 


Dear  Sir: 

We  have  your  request  of  December  23,  1937,  for  an 
opinion,  us  follows: 

"In  Re:  Application  of  Sec.  4287  of 
Rev.  Stat.  1929* 

I am  v/riting  your  office  relative  to  the 
application  of  the  above  statute  in  a 
situation  where  slot  machines  and  similar 
devices  are  operated  in  a private  club* 

Would  you  kindly  advise  me  whether  or  not 
it  Is  the  opinion  of  your  office  that  the 
operation  of  these  devices  are  unlawful, 
where  such  a club  is  composed  of  private 
members  paying  dues.  Such  a club  is  not 
open  to  the  public,  but  members  are  selecte  . 

The  operation  of  these  machines  Is  for  the 
purpose  of  enhancing  the  treasury  of  the 
organization,  and  are  only  played  by  club 
members • " 

Section  4287  R.  S.  Missouri  1929,  makes  it  a felony  for 
every  person  found  guilty  of  keeping  gaming  devices, including  slot 
machines.  To  begin  with,  I assume  that  your  "private  club"  Is 
a corporation*  Does  this  "the  cloak  of  a soulless  person",  exempt 
the  corporation,  its  officers,  or  members  from  the  operation  of 
the  criminal  law?  An  officer  of  the  corporation  Is  liable  criminally 
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for  any  criminal  act  of  the  corporation  of  which  he  has  knowledge 
of  Its  commission  prior  to  the  commission  thereof.  14a  C.J.  244; 
State  vs.  Vlvlano,  206  S.W.  235,  1.  c.  236.  The  proper  method  to 
get  service  on  the  corporation  charged  with  the  violation  of  some 
criminal  act  is  to  serve  a copy  of  the  Information  or  indictment 
on  the  proper  officer  of  the  corporation.  14a  C.J.  878;  State  vs. 
White,  96  Mo.  App.  34,  7 R.C.L.  771,  778. 

Officers  of  a private  club  which  assist  in  the  sale  of 
intoxicating  liquors  in  violation  of  state  law  are  liable  to  pro- 
secution. State  vs.  Zehnder,  168  S.W.  661,  182  Mo.  App.  161. 

The  charter  of  every  corporation  in  this  state  is  a contract 
with  the  State  to  the  ef : ect  that  the  corporation  will  not  engage 
in  any  act  which  is  either  unlawful  or  immoral.  State  ex  rel.  vs. 
Jackey  Club,  200  Mo*  51;  State  ex  inf.  vs.  Standard  Oil  Company,  218 
Mo.  350.  There  are  many  cases  which  have  condemned  the  attempt  of 
private  clubs  to  circumvent  the  application  of  the  criminal  law 
to  its  members,  and  the  criminal  law  ha3  oeen  applies.  to  the  acts 
committed  in  private  clubs  in  violation  of  public  law.  Some  of 
these  cases  are:  County  vs.  Co-m  rcial  Club,  20  Idaho  421; 
Conococheaque  Club  vs.  Maryland,  116  Maryland  317;  Beauvoir  Club 
vs.  State,  148  Ala.  643;  Army  and  Navy  Club  V3.  District  of  Columbia, 
8 D.r.  App.  544;  Ky.  Club  vs'.  Louisville,  92  Ky.  309;  State  vs. 
Boston  Club,  45  L.R.A.  485;  United  States  vs.  Alexis  Club,  93  Fed. 
725. 


In  most  of  the  above  cases  private  social  clubs  attempted 
to  engage  in  the  sale  of  intoxicating  liquor  in  violation  of  law, 
and  based  their  defense  upon  the  feeble  link  that  such  sales  were 
limited  to  members.  Neither  the  corporation  Itself,  nor  Its  members, 
obtain  any  advantage  of  the  criminal  law  by  the  process  of  organizing 
and  Joining.  Membership  in  the  club  does  not  clothe  the  individual 
with  any  authority  to  com  tit  murder,  rape  or  arson,  and  It  certainly 
does  not  extend  to  him  any  right  to  operate  a slot  machine  in 
violation  of  the  felony  s tatute.  Slot  machines  are  gambling  devices 
per  se;  they  were  adapted,  devised  and  designed  for  the  exclusive 
purpose  of  gambling  and  could  not  be  used  for  any  other  purpose. 
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CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  Section 
4287  R.  S.  Missouri  1929  Is  applicable  to  any  person  or  corporation, 
and  membership  In  a private  club  does  not  carry  with  It  any  license 
to  violate  the  criminal  law.  The  auove  statute  prohibiting  the 
operation  of  slot  machines  applies  to  slot  machines  whenever  and 
w erever  found. 


Respectfully  submitted, 


FRANKLIN  . REAGAN, 

Assistant  Attorney  General 


APPROVED: 


T. — 7Y,\YUSn 

(Acting)  Attorney  General 


FERiMM 


BOARD  OF  PHARMACY:  Board  of  Pharmacy  may  make  rules  and  regulations  not  in- 
consistent with  the  provisions  of  the  law,  so  as  to  deter- 
mine one’s  qualifications  for  a license  as  a pharmacist 
or  assistant  pharmacist. 

April  16,  1937. 


Mr.  Newt  Gardner,  Secretary, 

Missouri  Board  of  Pharmacy, 

1700  Meet  39th  Street., 

Kansas  City,  Missouri. 

Dear  Mr.  Gardners 

This  will  acknowledge  receipt  of  your  request  for  an  opinion, 
which  reads  as  follows* 

"The  Board  of  Pharmacy  would  like  to  have 
your  opinion  of  the  prerequisite  ruling  in 
regard  to  the  qualifications  to  become  a 
registered  pharmacist  in  the  State  of  Mis- 
souri* 

"The  former  Attorney-General  rendered  an  opin- 
ion that  the  Board  of  Pharmacy  had  the  right 
to  make  rules  and  regulations  inconsistent  of 
law  to  keep  the  standard  of  Missouri  on  a par 
with  these  of  other  states. 

"We  have  enforced  our  present  ruling  so  that 
the  pharmacists  of  Missouri  will  be  on  equal 
basis  and  believe  this  to  be  right.  We  would 
greatly  appreciate  your  opinion  as  to  whether 
or  not  we  have  this  privilege." 

Appended  to  your  request  for  an  opinion  are  the  following 
proposed  requirements  of  the  Missouri  Board  of  Pharmacy,  which  we  have 
numbered  from  1 to  8,  inclusive,  for  the  purpose  of  reference.  They 
read  as  follows* 

"QUALIFICATIONS  FOR  ASSISTANT  PHARMACIST. 

1.  Applicant  for  examination  as  Assistant  Phar- 
macist shall  have  had  two  years'  practical  ex- 
perience in  a retail  drug  store  under  the  supervi- 
sion of  a Registered  Ph&roaoist.  Shall  be  not  less 
than  eighteen  years  of  age,  and  in  addition  shall 
have  attended  High  School  for  four  years,  or  its 
equivalent.  (THE  HIGH  SCHOOL  REQUIREMENTS  MUST  BE 
OBSERVED.)  If  applicant  has  not  had  the  advantage  of 
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attending  High  School  for  four  years,  he 
shall  take  an  examination  given  by  the  Super- 
intendent of  Schools  of  his  county  or  someone 
idiom  he  may  designate,  and  file  this  statement 
with  the  application  for  examination*  All  ap- 
plications shall  be  in  the  hands  of  the  Secre- 
tary, together  with  fee  of  $5*00  at  least  fif- 
teen days  previous  to  date  of  examination* 

2*  After  the  examination  given  by  the  Hoard 
of  Fharmaoy  in  June,  1934*  candidates  for  assist- 
ant pharmacist  examination  will  be  required  to 
show  that  they  have  satisfactorily  completed  one 
year  of  attendance  at  an  accredited  college  of 
pharmacy. 

3*  After  June,  1935,  two  years  of  attendance 
will  be  requiredj  after  June,  1936,  three  years 
of  attendance  will  be  required}  aft* r June,  1937* 
graduation  from  an  accredited  college  of  pharmacy 
will  be  required,  and  such  graduates  will  be  eli- 
gible for  the  registered  pharmacist  examination* 

4*  It  will  further  be  required  that  all  assist- 
ant registered  pharmacists  pass  the  registered 
pharmacists'  examination  prior  to  the  September, 
1937*  examination  or  graduate  from  an  accredited 
college  of  pharmacy. 


QUALIFICATIONS  FOR  REGISTERED  PHARMACIST. 

5*  Applicant  for  examination  for  Registered  Phar- 
macist shall  have  had  four  years'  practical  exper- 
ience in  a retail  drug  store  under  the  supervision 
of  a Registered  Pharmacist,  and  shall  have  been  an 
Assistant  Pharmacist  for  tic  years,  or  hold  a Ph*  G* 
degree*  Applicant  shall  be  not  less  than  twenty-one 
years  of  age.  Applications  shall  be  in  the  hands 
of  the  Secretary  at  least  fifteen  days  previous  to 
date  of  examination,  together,  with  required  fee  of 
$10.00. 


RECIPROCITY  REQUIRED  IS. 

6*  Applicants  for  reciprocity  shall  have  obtained 
their  registration  by  examination,  having  made  an 
average  grade  of  75  per  cent  and  a minimum  of  75 
per  cent  in  Practical  Work,  (60  poeoent  in  Practical 
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»ork  is  required  to  those  registered  prior  to  June,  1936) 
and  not  less  than  60  per  omit  in  any  one  other  branch  of 
such  examination,  and,  in  addition,  their  certificates  shall 
have  been  in  effeet  one  year  before  being  allowed  the  benefits 
of  reciprocity.  Application  blanks  may  be  obtained  from  li.C. 
Christensen,  130  North  Wells  Street,  Chieago,  Illinois,  Secre- 
tary, National  Association  Boards  of  ftiarraaey,  which  request 
for  blank  shall  be  accompanied  with  fee  of  $25*00,  said  sum 
going  to  the  National  Association  to  be  used  to  extend  the 
benefits  of  reciprocity. 

7*  After  applicant  lias  f Skidd  out  blank  and  all  places 
indicated  for  him  and  oharaoter  witnesses,  he  may  then  send 
to  the  Secretary,  to  .ether,  with  fee  of  $15*00,  and  regis- 
tration will  be  issued  to  him  if  found  correct. 

8*  It  is  absolutely  neoessary  to  furnish  affidavit  that 
he  has  resided  for  twelve  months  in  the  state  where  he  re- 
gistered, and  was  actively  engaged  in  the  praotioe  of  pharmacy 

during  that  period." 

have  considered  the  ruling  made  by  the  former  attorney  general,  in 
which  you  state  the  opinion  held  that  the  board  of  ph&rmaoy  had  the  right  to  make 
rules  and  regulations  inconsistent  with  the  law,  in  order  to  keep  the  standard  of 
Missouri  on  a par  with  those  of  other  states,  and  have  reached  a conclusion,  after 
suoh  consideration,  that  the  opinion  did  not  rule  the  board  of  pharmacy  had  the 
right  to  make  rules  and  regulations  inconsistent  with  the  law  in  order  to  keep 
the  standard  of  Missouri  on  a par  with  those  of  other  states* 

It  has  long  been  universally  recognised  that  it  is  the  right  of  any  per- 
son to  pursue  any  lawful  trade  or  business,  subject  to  certain  restrictions • 

Rules  respecting  the  various  callings  have  been  many,  depending  upon  the  nature 
of  the  business.  Some  occupations  have  been  necessarily  regulated  beoause  of  the 
dangerous  ehamoter  of  the  articles  used,  m&nufaotured  and  sold.  (See  Seo.  13152 
R.S.Mo*  1929)l  also  strict  and  severe  fualifieations  have  neoessarily  been  im- 
posed upon  the  parties  using,  manufacturing  and  selling  suoh  dangerous  article* 
Crowley  v*  Christman,  I37  U.S*  86.  So  it  has  been  with  persons  desiroug  of  pur- 
suing the  calling  of  a pharmacist  or  an  assistant  pharmacist* 

Our  Legislature  has  seen  fit  to  provide  a complete  scheme  for  the  re- 
gulation of  druggists  (Chap.  94,  R.S.  Mo*  1929)  and  created  a State  Board  of 
Pharmacy.  The  Legislature  has,  by  See.  13146*  R.  S*  Mo,  1929,  given  the  board 
power  to  make  rules  and  regulations  not  inconsistent  with  law,  as  may  be  neces- 
sary* It  reads  in  part  as  follows* 

"The  board  of  pharmacy  shall  have  a ooninon  seal,  and 
shall  have  power  to  adept  suoh  rules  and  bpeliwB  not 
inconsistent,  with  law  as  nay  be  necessary  for  the  regu- 
lation of  its  proceedings  ani  for  the  discharge  of  the 
duties  imposed  under  this  chapter,  and  shall  have  power 
to  enqploy  an  attorney  to  oonduot  prosecutions  or  to 
assist  in  the  conduct  of  prosecutions  under  this  chapter*" 
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In  the  case  of  State  v Smith*  49  S*W*  (2d)  74*  l*o.  76* 
the  court  discussed  the  right  of  the  Legislature  to  enact  a lav*  complete 
in  itself*  to  authorise  certain  designated  officials  to  make  rules  and 
regulations  for  the  complete  operation  and  enforcement  of  the  lav*  The 
court  said 1 

"The  Legislature  may  not  delegate  the  power  to 
enaot  a lav*  or  to  declare  vhat  the  lav  shall  be* 
or  to  exeroise  an  unrestricted  discretion  in  ap- 
plying a law;  but  it  may  enaot  a lav  oomplete  in 
itself*  designed  to  accomplish  a general  publio 
purpose*  and  may  expressly  authorise  designated 
officials  within  definite  valid  limitations  to 
provide  rules  and  regulations  for  the  oomplete 
operation  and  enforcement  of  the  lav  within  its 
expressed  general  purpose*" 

In  the  ease  of  Ex  Parte  Cavanaugh*  313  Vo*  37 *>#  l*e*  3&0*  the 
court  discussed  the  right  of  the  Legislature  to  empower  certain  of  fleers* 
boards  and  commissions  to  carry  out  the  detail  of  any  legislative  enact- 
ment* and  said t 


"It  may  empower  certain  officers*  boards  and 
oosnissions  to  oarry  out  in  detail  the  legis- 
lative purposes  and  promulgate  rules  by  which 
to  put  in  foroe  legislative  regulations*  It 
nay  provide  a regulation  In  general  terms  and 
may  define  certain  areas  within  which  oertain 
regulations  may  be  imposed,  and  it  may  empower 
a board  or  a counsel  to  ascertain  the  foots 
as  to  whether  an  individual  or  property  af- 
fected come  within  the  general  regulation  or 
within  the  designated  area*" 

In  the  oase  of  Sawyer  v*  United  States*  10  Fed.  (2d)  416*  l*o* 
420*  the  United  States  Circuit  Court  of  Appeals  laid  down  a general  pro- 
position of  law  as  follows  1 

"Authority  to  make  rules  and  regulations 
necessary  ft)  3 oarry ing  out  the  purposes  of 
a legislative  aot  can  confer  no  authority  to 
change  the  provisions  of  the  aot  itself*  and 
thereby  deprive  one  of  a right  by  -the  aot," 

The  Legislature*  having  given  to  the  Board  of  Pharmacy  the 
right  to  make  rules  and  regulations  consistent  with  the  law  and  for 
the  purpose  of  meeting  the  complexities  t#i  ieh  my  arise  under  the  law* 
we  now  turn  in  our  consideration  to  Section  13142  R.  S.  Mo*  19 29*  re- 
lating to  the  qualifications  of  pharmacists  and  assistant  pharmacists* 
it  reads  as  follows! 
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"In  order  to  be  licensed  as  a pharmacist 
within  the  meaning  of  this  ehapter,  an  ap- 
plicant shall  be  not  lees  than  twenty-one 
years  of  age,  and.  If  his  application  be 
filed  with  the  secretary  of  the  board  of  phar- 
macy on  or  fcfter  the  first  day  of  January,  1?12, 
he  shall  have  been  licensed  as  an  assistant  phar- 
macist for  not  less  than  two  years  prior  to  his 
application  for  license  as  a pharmacist,  and  he 
shall  present  to  the  board  satisfactory  evidence 
that  he  has  had  four  years'  experience  in  phar- 
macy under  the  instruction  of  a licensed  pharma- 
cist, and  shall  pass  a satisfactory  examination 
by  or  under  the  direction  of  the  board  of  phar- 
macy* Provided,  that  if  the  applioant  for  a li- 
cense as  a piiarraacist  be  a graduate  of  a school 
or  college  of  pharmacy,  whose  requirements  for 
graduation  are  satisfactory  to  and  approved  by 
the  board  ef  pharmacy,  it  shall  not  be  required 
that  he  pass  any  examination  or  that  he  aha 11 
have  been  an  assistant  pharmacist*  In  order  to 
be  licensed  as  an  assistant  pharmacist  within 
the  meaning  of  this  chapter,  am  applioant  shall 
be  not  less  than  eighteen  years  of  age,  shall 
have  a sufficient  preliminary  general  education, 
and  shall  have  not  less  than  two  years'  experience 
in  pharmacy  under  the  instruction  of  a licensed 
pharmacist,  and  shall  pass  a satisfactory  exam- 
ination by  or  under  the  direction  of  the  board  of 
pharmacy*  Provided,  however,  that  in  the  oase  of 
persons  who  Wave  Sitter  ed  a reputable  school  or 
college  of  pharnaoy  the  actual  time  of  attendance 
at  such  school  or  college  of  pharma oy  may  be  de- 
ducted from  the  time  of  txperienoe  required  of 
pharmacists  and  assistant  pharmacists." 


In  construing  the  above  statute,  we  Lrply  (State  v*  Riedel, 

46  S.W*  (2d)  131)#  that  the  Board  of  barmacy  has  a right  to  determine 
shat  shall  be  considered  satisfactory  evidence  an  applioant  may  present, 
to  the  end  that  the  applioant  has  had  at  least  four  years'  experience  In 
pharmacy,  under  the  instruction  of  a licensed  pharmacist*  Likewise,  the 
board  has  the  right  to  determine  what  shall  be  deemed  a satisfactory  examin- 
ation. 
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You  will  observe  from  the  first  proviso  of  the  statute  that 
if  an  applicant  for  a license  as  a pharmacist  be  a graduate  of  a school 
or  college  of  pharmacy,  whoso  requirements  for  graduation  are  satisfac- 
tory to  and  have  been  approved  by  the  board,  such  applicant  shall  not  be 
required  to  pass  any  examination,  or  that  such  applicant  shall  have  first 
been  an  assistant  pharmacist.  Here  again,  the  statute,  by  olear  implica- 
tion, leaves  the  question  of  the  reputableness  of  the  sehool  or  college 
to  the  determination  of  the  board.  In  this  connection  your  attention  la 
respoot fully  directed  to  the  case  of  Abbott  v.  Adcock,  225  too.  335 » the 
court  had  before  it  for  consideration  rules  that  had  been  promulgated  by  the 
State  “oard  of  Health,  and  particularly  a rule  whieh  provided  in  substanoe 
an!  effeot  that  all  medical  colleges,  wherever  located,  on  or  before  October 
1,  1907,  should  conform  to  the  standard  specified  in  the  schedule  of  mini- 
mum requirements  adopted  by  the  board  on  July  11,  1907.  The  rule  further 
provided  that  students,  upon  being  graduated  from  such  schools,  as  in  the 
opinion  of  the  board  were  deemed  accredited  and  reputable,  should  be  admit- 
ted to  examination  by  the  State  Board  of  Health,  so  as  to  dote  mine  their 
fitness  to  practice  medicine  and  surgery  in  the  State  of  Missouri.  In 

passing  upon  such  rule,  at  page  360,  the  court  saidi 

# 

"*  • * since  the  aot  left  it  to  the  board  to 
pass  upon  the  reputablemess  of  all  medioal 
oolleges,  whose  graduates  applied  to  it  for 
examination,  and  to  determine  the  charaoter 
of  the  evidenoe  by  which  said  Oxct  7»s  to  be 
established,  said  rules  were  not  only  reasonable 
and  Just  but  were  also  wise  and  proper.*  • *? 

In  the  case  of  Ex  Parte  Whitley,  144  Cal.  I07,  l.o.  180,  181, 
the  Supreme  Court  of  California,  in  considering  an  act  relating  to  the 
praetiee  of  dentistry,  together  with  rules  promulgated,  aptly  sets  forth 
the  reasons  as  to  why  details,  with  reference  to  qualifications  of  ap- 
plicants, and  reputableness  of  schools  or  colleges,  should  be  left  to  the 
determination  of  the  board.  The  court  saidi 

"But  it  jjust  be  remembered  that  the  aot  regulat- 
ing the  praetiee  of  dentistry  and  similar  acts  are 
not  passed  to  promote  the  personal  ends  of  indi- 
viduals, but  as  salutary  enactments  in  the  exercise 
of  the  police  power  of  the  state  to  legislate  for 
the  safety,  health,  and  welfare  of  the  people.*  * * 

•What  is  reputable  in  a dental  college  aa»st  necessar- 
ily be  determined  from  a standpoint  of  men  cf  scien- 
tific attainments  in  ths  line  of  work  it  represents, 
not  from  that  of  mere  layman,'  and  committed  the 
determination  of  that  matter  to  the  state  agency  it 
created,  consisting  of  dentists,  presumably  learned, 
trained,  and  eMnent  in  the  profession,  and  obligated, 
under  the  law,  to  deal  fairly  and  Justly  with  all  ap- 
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plieants  and  the  colleges  from  which  they  pre- 
sented their  diploms.  He  do  not  perceive 
that  in  so  do  in.-  any  provision  of  the  organic 
lav  was  violated.  The  power  to  determine  whether 
a college  was  reputable  had  to  be  lodged  somewhere* 
and  it  was  properly  oomaitted  to  the  only  body  which 
could  fairly  and  intelligently  determine * not  only 
as  to  the  qualifications  of  the  applicant*  but  upon 
the  reputation  of  the  college  whose  diploam  he 
claimed  to  possess.  This  is  a power  which  seems  to 
be  usually  given  by  the  Legislature  to  boards  of 
examiners*  and  its  co maise ion  is  sustained  by  the 
courts." 

In  further  considering  the  first  proviso  of  the  statute*  you  will 
notice  the  language  of  the  statute;  "In  order  to  be  licensed  as  an  assist- 
ant pharmacist  within  the  meaning  of  this  chapter*  an  applicant  shall  be 
not  less  than  16  years  of  age*  shall  have  sufficient  preliminary  general 
education,  and  shall  have  not  less  than  two  years'  experience  in  pharmaoy 
under  the  instruction  of  a licensed  pharmacist*  and  shall  pass  a satis- 
factory examination  by  or  under  the  direction  of  the  board  of  pharmacy. " 

The  words  used  in  the  above  part  of  the  statute  are  plain*  elear 
and  without  ambiguity.  The  only  "detail"  the  board  of  pharmaoy  may  deter- 
mine from  this  part  of  the  proviso  is  shat  shall  be  deemed  to  be  a "suf- 
ficient preliminary  general  education"  and  a "satisfactory  examination". 

In  this  respect  the  board  has  attempted  to  supply  thedetail"by 
their  Rule  Ho.  1*  supra,  relating  to  the  High  School  requirements*  or  the 
taking  of  an  examination  by  the  Superintendent  of  Schools  of  the  county 
wherein  the  applioant  residee*  or  by  someone  whom  the  applioant  way  desig- 
nate* so  as  to  be  lloensed  as  an  assistant  pharmacist. 

Rules  numbered  2*  3 and  4*  supra*  relating  to  the  qualifications 
for  assistant  pharmacists*  plainly  contravene  the  letter  and  spirit  of 
Section  13142*  supra*  for  the  statute  requires  that, in  order  for  a person 
to  be  licensed  as  an  assistant  pharmacist*  suoh  person  shall  not  be  less  than 
eighteen  years  of  age*  have  a sufficient  preliminary  general  education,  shall 
have  not  less  than  two  years'  experience  in  pharmaoy*  under  the  direction  of  a 
licensed  phamaoist*  and  shall  pass  a satisfactory  examination  by  or  under 
the  direction  of  the  board  of  pharmacy. 

Rules  promulgated  as  here  (2*3  and  4)  express  an  attesqst  upon  the 
part  of  the  board  of  pharmacy  to  make  a lav*and  blatantly  show  on  their  face 
to  be  arbitrary  and  oapricious*  thus  denying  to  persons  qualified  under  the 
statute  of  their  lawful  right  to  pursue  the  oalling  of  pharmaoy.  Your  at- 
tention is  respectfully  directed  to  oection  13143*  idiioh  reads  in  part  as 
follows* 
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"If  the  applicant  for  license  as  a pharmacist  or 
assistant  pharmacist  has  complied  with  all  the 
requirements  of  the  two  preceding  sections,  the 
board  of  pharmacy  shall  enroll  his  name  upon  the 
register  of  pharmacists  or  assistant  pharmacists 
and  tissue  to  him  a license  which  shall  entitle 
* him  to  practice  as  pharmacist  or  assistant  phar- 

mac 1st  for  a period  of  one  year  from  the  date 
of  said  license." 

He  have  cons idered  Rule  No.  5,  promulgated  by  the  board  of  phar- 
macy, relating  to  the  qualifications  for  a registered  pharmacist,  and  con- 
clude that  such  rule  only  reflects  the  statute  itself  in  different  verbiage, 
and  is  within  the  authority  of  the  board  to  promulgate  under  Section  13148, 
supra. 

Rules  designated  6,  7 and  8 are  reasonable  and  intend  to  supply 
the  detail  respecting  reciprocity  requirements  of  persons  desiring  to  be 
licensed  within  this  state,  and  are  within  the  authority  of  the  board  to 
promulgate. 


CONCLUSION 

In  light  of  the  above,  it  is  the  opinion  of  this  Department  that 
the  board  of  pharmacy  may  make  rules  or  regulations  not  inconsistent  with 
the  provisions  of  the  law,  so  as  to  determine  one's  qualifications  for  a 
license  as  a pharmacist  or  assistant  pharmacist.  further  conclude  that 

Rules  designated  2,  3 and  4,  promulgated  by  the  board  of  pharmacy,  contravene 
the  spirit  and  letter  of  the  statute;  that  such  rules  have  for  their  immediate 
effeot  the  denying  to  one  qualified  under  the  statute  of  his  or  her  lawful 
right  to  pursue  tho  calling  of  pharmacy,  consequently,  such  rules  are  void 
and  should  be  abrogated. 


Very  truly  yours. 


RUSSELL  C.  STONE, 
Assistant  Attorney  General 

APPROVED* 


J.  E.  Taylor 

(Acting)  Attorney-General. 
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COUNTY  TREASURER:  ) 

) 

BONDS:  ) 

Surety  Premium  paid  ) 
out  of  Classes  5 and) 
6 under  Budget  Act.  ) 


Premium  on  surety  bond  may  be  paid 
by  county  if  officer  elects  to 
give  same,  and  county  court  approves# 


October  7,  1937. 


rionorable  Stanley  Ginn 
prosecuting  Attorney 
Lawrence  County 
aurora,  Missouri 


Dear  oir: 


This  is  to  acknowledge  receipt  of  your  letter 
of  September  30th,  in  v hlch  you  request  the  opinion  of 
this  Department  on  three  questions  therein  submitted. 

Your  letter  is  as  follows: 

"at  page  190,  The  laws  of  ki  a sour  I 
1937,  Section  one  provides  that 
public  officers  may  enter  into 
surety  bond,  and  the  costs  to  be 
paid  by  whom.  I have  three  ques- 
tions under  this  section,  on  which 
I would  like  to  have  your  opinion. 

1)  If  the  County  Court  requires 

a surety  bond,  are  they  compeHed  to 
pay  for  the  same? 

2)  Does  the  Covin ty  Court  have  the 
right  to  refuse  to  pay  for  a suroty 
bond,  and  thus  compel  the  officer 

to  either  pay  for  the  same  or  furnish 
a personal  bond? 

3)  If  the  County  Court  does  pay  for 
the  bond,  out  of  what  fund  in  the 
budget  is  the  money  takm?" 

replying  to  questions  (1)  and  (2)  in  your  letter, 
we  are  enclosing  a copy  of  an  opinion  written  to  honorable 


hon.  w 


otanley  uinn 
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Oct.  7,  1937 


Alvin  H.  Juergensmeyer,  Prosecuting  Attorney  of  .<arrai 
County,  which  we  think  answers  sane. 

In  answer  to  your  third  question,  we  refer 
you  to  the  County  budget  Act,  haws  of  Missouri,  1933, 
page  341,  et  seq.,  and  especially  to  Class  6 which  relates 
tj  the  ’'contingent  and  emergency  expense  of  the  county, 
fie  assume  that  you  have  funds  in  this  Class,  which,  if 
available,  could  be  used  for  the  payment  of  the  p?  emium 
on  the  bond.  Likewise,  Class  6,  which  permits  funds  to 
be  used  for  any  lawful  purpose  providing  there  are  no 
outstanding  warrants. 

‘fhe  recent  59 tn  General  assembly  amended  the 
budget  Act,  liavs  of  Missouri,  1937,  page  423,  so  that 
Class  & now  reads  as  follows: 

"fhe  county  court  shall  next  set 
aside  a fund  for  the  contingent 
and  emergency  expense  of  the  county, 
the  county  court  may  transfer  any 
surplus  funds  from  classes  1,  2, 

3,  4 to  class  5 to  be  used  as  con- 
tingent and  emergency  expenses.  From 
this  class  the  county  court  may  pay 
contingent  and  incidental  expenses 
and  expense  of  paupers  not  otherwise 
classified.  Ho  payment  shall  be 
allowed  from  the  funds  in  thi3  class 
for  any  personal  service,  (whether 
salary,  fees,  wages  or  any  other 
emoluments  of  any  kind  whatever) 
estimated  for  in  preceding  classes. " 

Iherefore,  the  premium  on  the  bond  may  be  paid 
by  the  transfer  of  any  surplus  in  Classes  1,  2,  3 and  4,  or, 
as  suggested  above,  may  be  paid  from  funds  remaining  in 
Class  & or  6. 


Very  truly  yours. 


COVKLL  K.  HLWITT 

Assistant  Attorney-General 

CRH:  LG 
aLPROV^L: 


J.  a.  U.1LM 

(Acting)  Attorney- General 


BOARD  OF  HEALTH 

PHYSICIANS  AND  SURGEONS:  Persons  licensed  in  foreign  states  are 

not  permitted  to  come  within  this  state 
and  conduct  examinations  without  first  having  applied  for  and  re- 
ceived license  to  practice  medicine  and  surgery  within  this  state. 


January  14,  1937 


Opinion  No.  3^ 


Dr.  H.  S.  Gove 
State  Health  Commissioner 
Medical  Licensure  Department 
Jefferson  City,  Missouri 

Dear  Dr.  Gove: 

This  will  acknowledge  receipt  of  your  request  for 
an  opinion,  which  reads  as  follows: 

"Will  you  kindly  give  me  an  opinion 
as  to  whether  or  not  a physician 
who  is  licensed  in  another  state 
can  come  into  the  State  of  Missouri 
and  examine  a group  of  men  for  the 
purposes  of  Occupational  Diseases 
Insurance  coverage  without  a medical 
license  of  the  State  of  Missouri." 

The  statute  governing  your  request  for  an  opinion  is 
Section  9113  of  R.  S.  Mo.  1929.  It  provides  in  part  as  follows: 


FI  LED 

3V 


"All  persons  desiring  to  practice 
medicine  or  surgery  in  this  state 
* * * shall  appear  before  the  State 
Board  of  Health,  at  such  time  and 
place  as  the  Board  may  direct  and 
there  shall  be  examined  as  to  their 
fitness  to  engage  in  such  practice." 


The  question  naturally  arises  as  to  whether  a physician 
licensed  in  another  state  can  come  into  the  State  of  Missouri 
and  examine  a group  of  men  and  escape  the  necessity  of  appear- 


Dr.  H.  S.  Gove 


ing  before  the  Board  of  Health  and  there  be  examined  as 
to  his  fitness  to  examine  this  group  of  men.  It  would 
seem  that  no  licensed  physician  of  another  state  could 
do  so  without  the  necessity  of  appearing  before  the  Board 
to  show  his  particular  qualifications  to  make  such  exami- 
nation, as  was  said  in  the  case  of  State  vs.  Davis,  194 
Mo.  L.  C.  497*  The  court  in  discussing  the  provisions 
relating  to  medicine  and  surgery  said: 


"The  practice  of  medicine  as  contemplat- 
ed by  the  provisions  of  the  statute 
covering  that  subject,  may  consist  only 
of  the  examination  of  a patient,  * * *T' . 

It  is  further  provided  in  Section  9113  that  all  per- 
sons, before  appearing  before  the  Board,  shall  make  an 
application  in  writing  showing  their  necessary  qualifica- 
tions. In  the  same  section,  it  is  further  provided: 


"And  it  is  further  provided  that  the 
said  board  of  health  may  under  the 
regulations  established  by  the  board 
admit  without  examination  legally 
qualified  practitioners  of  medicine 
who  hold  certificates  to  practice 
medicine  in  any  state  or  territory 
of  the  United  States  or  the  District 
of  Columbia  with  equal  educational 
requirements  to  the  state  of  Missouri 
and  that  extend  like  privileges  to 
legally  qualified  practitioners  from 
this  state  upon  the  applicant  paying 
a fee  of  fifty  dollars  ($50.00)". 

In  the  case  of  State  ex  rel  Walker  vs.  State  Board  of 
Health,  6l  S.  W.  (2d)  1.  c.  927*  the  court  had  the  above 
quoted  part  of  the  section  before  it  for  consideration  and 
In  discussing  the  proviso  said: 

" * * * the  state  board  of  health 
•may  under  the  regulations  estab- 
lished by  the  board  admit  without 
examination'  qualified  practitioners 
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holding  certificates  to  practice 
medicine  in  other  states  *that  ex- 
tend like  privileges  to  legally- 
qualified  practitioners  from  this 
state.  * * * * . The  second  proviso 
of  section  9113*  Mo.  St.  Ann.  1929, 
is  a legislative  declaration  of 
comity  between  Missouri  and  sister 
states.  To  this  state  of  comity 
there  is  applicable  the  comment  of 
this  court  on  another  statute  (Newlin 
v.  St.  Louis  & San  Francisco  Ry.  Co., 

222  Mo.  275*  121  S.  W.  125,  loc.  cit. 

130):  *In  this  connection  we  observe: 

Our  statutes  * * * opening  the  doors 
of  our  courts -to  causes  of  action 
accruing  under  laws  of  our  sister 
states,  are  legislative  declarations 
of  comity.  Comity,  in  a legal  sense, 
is  complaisance,  courtesy,  the  grant- 
ing of  a privilege  not  of  right,  but 
of  good  will.  Black* s L.  Diet.  tit. 

* Comity* . Now,  in  reason,  courtesy 
in  that  behalf  has  its  useful  limita- 
tions. It  may  not  run  riot;  it  goes 
circumspectly.  It  must  be  courtesy 
in  fact  as  well  as  name.'  The  command 
of  our  statute  (section  9113*  Mo.  St. 

Ann.  1929)  is  that  all  persons  desiring 
to  practice  medicine  in  this  state  shall 
be  examined  as  to  their  fitness  by  the 
state  board  of  health.  By  way  of  ex- 
ception to  tills  command  the  provisos 
quoted  permit  the  board  to  admit  certain 
classes  of  applicants  without  examination. 
Persons  so  admitted  are  granted  a privi- 
lege, not  of  right  but  of  good  will,  and 
in  the  exercise  of  the  board* s sound 
discretion. " 

Your  attention  is  directed  to  Section  9111,  R.  S.  Mo. 

1929,  relating  to  practitioners  being  duly  registered: 


"It  shall  be  unlawful  for  any  person 
not  now  a registered  physician  within 
the  meaning  of  the  law  to  practice 


/ 
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medicine  or  surgery  in  any  of  its 
departments  * * *,  in  the  State  of 
Missouri,  * * 


Your  attention  is  further  directed  to  Section  9118  of  R.  S. 
Mo.  1929,  relating  to  the  practice  of  medicine  without  a 
license.  Said  section  reads  in  part  as  follows: 


"Any  person  practicing  medicine  or 
surgery  in  this  state  * * * without 
a license  from  the  State  Board  of 
Health  * * * shall  be  deemed  guilty 
of  a misdemeanor." 


In  reaching  our  conclusion,  we  are  not  unmindful  of  Section 
9122,  R.  S.  Mo.  1929#  relating  to  when  a licensed  practitioner 
of  medicine  or  surgery  in  a border  state  may  attend  the  sick 
within  this  state  when  the  practitioner  does  not  maintain  an 
office  within  this  state.  The  pertinent  part  of  said  section 
reads  as  follows: 


" * * * any  licensed  practitioner  of 
medicine  and  surgery  in  a border  state 
attending  the  sick  in  this  state  provi- 
ded he  does  not  maintain  an  office 
or  appointed  place  to  meet  patients 
or  receive  calls  within  the  limits 
of  this  state,  and  provided,  that  such 
practitioner  comply  with  the  statutes 
of  Missouri  and  the  rules  and  regula- 
tions of  the  Missouri  state  board  of 
health  relating  to  the  reports  of 
births,  deaths  and  contagious  diseases, 

* * # 

You  will  note  that  the  above  quoted  section  of  the  statute 
uses  the  words  "attending  the  sick  in  this  state"  and  in  light 
of  the  cases  herein  cited,  this  necessarily  contemplates  that 
a person  is  ill  and  might  require  the  administration  of  drugs 
or  surgery,  whereas  from  your  request  for  an  opinion,  the  physician 
therein  mentioned,  only  makes  an  examination  for  the  purpose  of 
determining  ones  physical  fitness  as  an  insurable  risk. 

It  can  not  be  said  that  a physician  licensed  in  a foreign 
state  can  come  into  this  state  and  make  an  examination  of  persons 
to* ascertain  whether  or  not  occupational  diseases  exist  by  virtue 

‘A. 

# 
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to  ascertain  whether  or  not  occupational  diseases  exist  by  virtue 
of  Section  9122,  supra. 

It  is  evident  that  the  Legislature  intended  to  throw  the 
cloak  of  guardianship  around  the  citizens  of  this  state  when 
enacting  the  above  sections  of  the  statutes  to  prevent  persons 
not  sufficiently  skilled  in  the  practice  of  medicine  to  attend 
unto  the  afflicted.  In  the  case  of  State  vs.  Davis,  supra, 
at  page  499,  the  court  said: 


"The  prime  object  of  this  law  upon  the 
subject  of  the  practice  of  medicine  is 
the  protection  of  the  people  from  the 
impositions  * * * by  persons  who  are 
not  sufficiently  skilled  in  the  pro- 
fession * * *" . 


In  the  case  of  State  vs.  Smith,  233  Mo.  1.  c.  267,  the 
court  said: 

" ’Lav;s  enacted  for  the  purpose  of  regu- 
lating or  throwing  restrictions  around 
a trade,  calling  or  occupation,  in  the 
interests  of  the  public  health  and  morals 
are  everywhere  upheld  and  sustained. 

Such  laws  are  within  the  police  power 
of  the  State,  and  are  universally  sus- 
tained where  enacted  in  the  interests  of 
the  public  welfare.  The  question  present- 
ed in  cases  where  the  validity  of  such 
laws  is  called  in  question  is  no  longer  the 
power  or  authority  of  the  Legislature 
to  enact  them,  but  whether  the  occupation, 
calling  or  business  sought  to  be  regulated 
is  one  involving  the  public  health  and 
interests.  A person  engaged  in  such  an 
occupation  is  not  alone  interested  therein. 

The  public  served  by  him  is  also  interested. 

He  is  interested  to  the  extent  that  It 
provides  and  furnishes  him  with  employment 
and  a means  of  livelihood.  The  public 
is  interested  in  his  competency  and  quali- 
fications, and  it  is  eminently  proper  that 
there  be  thrown  around  the  calling  pro- 
tection from  Intrusion  by  incompetents  and 
others  inimical  to  the  public  good*". 
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CONCLUSION 


It  Is  the  opinion  of  this  department  that  a physician, 
who  is  a licensed  practitioner  in  another  state,  cannot 
come  into  the  State  of  Missouri  and  examine  a group  of  men 
for  the  purpose  of  determining  whether  or  not  they  have 
occupational  diseases,  without  making  application  for  a 
license  and  becoming  registered. 

We  further  rule  that  a physician  licensed  in  a foreign 
state  coming  into  this  state  for  the  purpose  of  examining 
men  for  occupational  diseases  only  determines  their  physical 
fitness  for  insurance.  And,  in  so  doing  must  comply  with 
the  provisions  of  the  Missouri  law  relating  to  the  practice 
of  medicine  and  surgery. 


Respectfully  submitted. 


RUSSELL  C.  STONE 
Assistant  Attorney  General 


APPROVED: 


J.  E.~  TAYLOR 

(Acting)  Attorney  General 


STATE  BOARD  OF  HEALTH:  Board  has  authority  to  employ  and  fix 

compensation  of  employes  and  if  a person 
renders  service  by  virtue  of  auch  employ 
ment  such  person  is  entitled  to  back  pay 


I 


J nu  ry  15, 


1937. 


Honorable  Herman  S.  Gove,  K.  D,, 
State  H<  alth  Commissioner, 

State  Board  of  Health, 

Jefferson  City,  Missouri. 


Dear  Dr.  Gove: 


This  is  to  acknowledge  your  letter  dated  January 
14,  1937,  as  follows: 

"Please  give  ae  your  opinion  on  the 
following  question  that  was  discussed 
at  the  recent  meeting  of  the  Board 
members  of  the  State  Board  of  Health. 

"The  question  in  discussion  was  in 
regard  to  paying  back  salary  to  the 
amount  claimed  by  Mr.  James  Pern, 
former  director  of  the  Division  of 
Licensure.  Dr.  ^lam,  a member  of  the 
Board  moved  that  the  question  be 
referred  to  the  Auditor  and  Attorney 
General  as  to  the  liability  of  the 
Board,  and  ae  to  its  right  to  pay  the 
same. " 

On  November  20,  1934,  this  Department  rendered  an 
opinion  to  I.  mett  P.  North,  M.  D.,  President  of  the  State 
hoard  of  Health,  which  in  part  reude  as  follows: 

"It  is  therefore  inescapable  that  the 
State  Hoard  would  have  authority  to 
employ  a director  of  medical  licen- 
sure and  to  establish  the  arioxmt  of 
compensation  he  is  to  receive  as  well  as 
to  prescribe  the  other  rulos  and  con- 
ditions under  which  he  is  to  bo  employed. 


Hon.  Herman  S.  Jove,  I£.  D 
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******* 

"it  la  therefore  the  opinion  of  this 
Department  that  the  State  Board  of 
Health  was  acting  within  the  powers 
granted  It  in  determining  the  compensa- 
tion of  the  director  of  Medical  Licensure 
to  be  paid  to  the  Director  of  Medical 
Licensure." 

ye  are  enclosing  herewith  copy  of  above  opinion. 

You  desire  our  opinion  as  to  the  liability  of  the 
.joard  for  back  salary.  The  paying  of  a state  salary  deoends 
upo  three  things:  (1)  An  office  or  employment;  (2)  an  anpro- 
priation;  (3)  the  rendering  of  service  by  tiie  person  appointed 
or  employed. 

In  the  opinion  heretofore  quoted  from,  it  is  seen 
that  the  State  Board  has  the  authority  to  employ  a director  of 
licensure  and  fix  the  compensation.  hether  or  not  the  State 
Board  did  employ  Mr.  James  Fern  is  a qxiestion  of  fact.  If 
said  person  was  employed  and  rendered  service,  that,  likewise, 
is  a question  of  fact.  The  State  Board  knows  the  facts.  V© 
do  not  know  the  facts.  Consequently,  v/e  cannot  render  an 
opinion  as  to  whe ther  said  person  should  receive  back  salary, 
suffice  it  to  say  that  if  said  person  was  appointed  and  render- 
ed service  for  which  he  recolved  no  salary,  then  It  woulc.  be 
only  fair.  Just  and  equitable  for  him  to  bo  compensated. 

It  is  our  opinion  tha t if  Mr.  James  Fern  was  employed 
and  accepted  the  employment  and  rendered  service  to  tie  State, 
and  did  not  receive  compensation  for  his  services,  then  the 
Board  would  be  within  its  rights  to  pay  him  for  his  sorvices, 
providing  there  is  an  appropriation. 

It  is  well  settled  that  public  moneys  may  not  be 
given  to  individuals  unless  services  are  rendered,  section  46, 
Article  IV,  of  the  Constitution  of  ilissouri;  Kavanaugh  v. 
Jordon,  244  Mo.  695. 


Yours  very  truly, 

James  L.  HomBostel 

APPROVED:  Assistant  Attorney -General 


J.  B.  TAYLOR 

(Acting)  Attorney -General 


fi»!  BOARD  OF  HE MM  - High*  to  dlselOSe  result#  Of 

ttgaralnatloas* 


y 


June  JO#  xw. 


3wa  3*  Gove.  14#  D#» 
Director  • Uedlssl  Licensure# 
Jefrereon  city,  Missouri* 


Dear  dir  i 


This  B©pearis*c**t  la  in  receipt  of  your  request  for 
on  opinion  ae  to  to  following! 

"Mil  ym  feindly  give  u®  on  opinion  ©.«  to 
whether  or  not  it  would  be  pasnlsslfclft  la  giro 
out  grades  to  e;v  lie  ante  who  have  passed  the 
9tote  Board  of  Health  aedloal  eaEBmlcetlon  if 
they  touid  request  then# 

Kindly  give,  u#  this  inf  ©motion  at  your 

earliest  conveniens*#" 


Gentian  9113  H«  d#  Ho#  ICBC  provider  for  the  erualttetlo 
of  ap  lieaate  to  proof,  lee  nedleine  or  surgery  in  Hteetair  1,  In 
t::,i«  auction  U is  expressly  provided  that  "The  ne&ieol  ecnK-dna- 
tion  except  that  pert  which  Is  practical  to  he  in  writing  and 
the  questions  end  answers  shell  he  leapt  on  file  by  the  State 
Hoard  of  Health,  subject  to  public  inspection  ******  <%, 

In  the,  recent  ease  of  King  v*  *oXfe#  et  & 1,  dooided  by 
the  Hupor#  Ct#  of  California  Hay  11#  1957  (not  yet  officially 
published)  it  was  held  that  a rule  of  the  Civil  Servian  Comission 
under  ahloti  the  inepeotioa  of  salination  papers'  etui  dlsoretioosry 
with  the  Conui salon  wns  reasonable  and  not  void  on  the  theory  tot 
it  conflicted  with  a statute  of  Oeilfarni*  giving  to  citizens  the 
rirht  to  impest  public  record*#  The  Court  held  tot  the 
Commission  in  denying  Urn  eetion  of  ps  ess  noted  in  to  exercise 
of  its  discretion  end  that  it#  eserols#  of  such  diner et ion  eouM 
not  he  controlled  by  the  JouK* 

smile  this  ease  is  not  precisely  in  point#  it  is 
indicative  of  the  attitude  of  to  Courts  with  respect  to  reguls** 
tlons  prescribed  by  a Hoard  invented  with  diseretlortary  overs* 

In  the  ease  of  State  ex  pel  v*  Goodies#  100  Ho*  851#  to  c art  soldi 


"The  duties  of  to  Board  are  of  an  edsdnlstratlve 
or  ministerial  character#  and  therefore  as  1 *c  as 
its  sets  «.ve  vlthin  the  scop*  of  to  zeroise  of  a 
reasonable  discretion  it  is  fro©  to  set#" 


3PO0O 


axt  urn* 


In  vlow  of  tho  provisions  of  soot Aon  ilia,  ra«u  *©~ 
cplring  tbo  OoaafA  of  Ueoith  to  Isoop  %h&  <$kmtum»  aSTTbo 
tmnm*9  uo&o  th onto  by  opplicmxito  on  file  sub J sot  to  publlo 
lMpootlon,  it  is  Vam  opinion  of  tills  &«peixt®mt  tbo.%  it  is 

by  sppJLiocftt 
*.d  b©  sit 


L*/v 


l'i«N 


PHYSICIANS:  Board  of  Health  may  not  admit  applicant  for 

registration  by  reciprocity  who  does  not  comply 
with  statute  and  rules  of  board,  as  long  as  said 
rule  remains  in  force. 


September  3, 


1937 


Dr.  Herman  S.  Q^ove,  Director 
Medical  Licensure 
State  Board  of  Health 
Jefferson  City,  Missouri 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter 
of  August  27,  1937,  in  which  you  request  an  opinion,  as 
follows: 


"Vfill  you  kindly  give  mo  an  opinion 
in  regard  to  issuing  license  by  re- 
ciprocity to  graduates  of  grade  "A" 
schools  who  are  legally  licensed  to 
praotice  medicine  in  another  state, 
have  had  one  year T a internoship  in  a 
recognized  hospital  in  the  State  of 
Missouri  or  another  state,  but  have 
not  had  one  year’s  praotice  in  the 
state  in  whioli  they  were  licensed." 


Section  9113,  R.  S.  Missouri,  1929,  provides 
the  manner  and  general  procedure  to  be  followed  by  the 
applicant  and  the  State  Board  of  Health  in  granting  to* 
the  applicant  a license  to  praotioe  medicine.  In  part, 
this  section  is  as  follows: 


"And  it  is  further  provided  that  the 
said  board  of  health  may  under  the 
regulations  established  by  the  board 
admit  without  examination  legally 
qualified  practitioners  of  medicine 
who  hold  certificates  to  praotice 
medicine  in  any  state  or  territory 
of  the  United  States  or  the  District 
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of  Columbia  with  equal  educational 
requirements  to  the  State  of  Miss- 
ouri and  that  extend  like  privi- 
leges to  legally  qualified  practit- 
ioners from  this  state  upon  the 
applicant  paying  a fee  of  fifty  dollars 
U50.00)." 


It  will  be  noticed  that  the  legislature  at 
no  plaoe  in  this  section  required  that  those  applicants 
desiring  admission  by  reciprocity  have  anything  other  than 
a license  to  practice  medicine  in  another  state  and  that 
the  state  from  which  the  applicant  received  his  license 
have  equal  standards  of  admission  and  is  a state  which 
reciprocates  with  the  State  of  Missouri. 

The  requirement  of  one  years’  praotioe,  by 
the  applicant  for  reciprocal  medical  registration,  in  add- 
ition to  the  requirements  made  in  Section  9113,  R.  S.  Miss- 
ouri , 1929 , seems  to  be  found  in  a rule  promulgated  by  the 
State  Board  of  Health  in  accord  with  Section  9113,  supra, 
wherein  it  is  provided  that  the  "said  Board  of  Health  may 
under  the  regulations  established  by  the  board,  admit  with- 
out examination"  an  applicant  for  reciprocal  medical  regis- 
tration. This  rule  is  in  part,  as  follows: 


"A  certificate  of  registration  or 
license  issued  by  the  proper  board 
of  any  state  may  be  accepted  as  evi- 
dence of  qualification  for  reciprocal 
registration  in  any  other  state;  pro- 
vided, that  the  holder  of  such  certi- 
ficate or  license  has  been  engaged  in 
the  reputable  practice  of  medioine  in 
such  state  at  least  one  year." 


This' rule  appears  as  qualification  No.  II 
under  the  heading,  "Basis  for  Reciprocal  Medloal  Registration" 
in  the  application  for  certificate  required  to  be  executed 
by  the  applicant.  No  similar  provision  appears  in  the 
pamphlet  entitled  "Instruction  to  Physicians"  under  the  head- 
ing on  page  6,  "By  Reciprocity".  We,  therefore,  assume  that 
the  above  quoted  rule  is  the  only  rule  on  this  particular 
phase  of  reciprocal  registration  that  the  State  Board  of 
Health  has  made. 
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The  statute  does  not  make  the  requirement  of 
one  years*  practice  in  the  state  in  which  the  applicant  * 
desiring  reciprocal  registration  is  licensed  to  practice, 
but  this  is  done  solely  by  the  rule  promulgated  by  the 
board. 


The  authority  to  make  such  a rule  certainly 
carries  with  it  the  authority  to  change,  revoke  or  pro- 
mulgate a new  rule  covering  the  same  subjeot  at  such  times 
as  the  board  may  deem  it  necessary  or  advisable. 

4 

In  State  ex  rel  Crites  v.  Clark,  230  S.  W. 
609,  where  a rule  promulgated  by  the  State  Board  of  Health 
was  before  the  oourt,  it  is  said: 


"Dr.  Crites,  the  relator  here,  filed 
his  application  for  examination  some 
10  days  before  the  date  fixed  for 
such  examination.  The  statute  (Sec- 
tion 7332,  R.  S.  1919)  provides  that 
his  application  shall  be  made  to  the 
State  Board  of  Health  30  days  prior 
to  the  examination.  The  rules  of 
the  board  allowed  such  application 
to  be  made  10  days  before  the  time 
of  the  examination.  The  rules  con- 
flicted with  the  statute,  but  the 
board  is  not  in  a position  to  urge 
this  question.  The  applicant  com- 
plied with  their  rules." 


This  case  was  a mandamus  action  by  the  appli- 
cant to  compel  the  board  to  grant  him  an  examination  to 
which  the  board,  along  with  other  defenses,  had  set  up 
the  applicant's  failure  to  oomply  with  the  statute  in 
filing  his  application  for  examination. 

The  import  of  this  decision  seems  to  be  that 
once  the  board  makes  a rule  they  will  be  bound  by  the 
same  as  long  as  said  rule  is  in  force  and  cannot  make  ex-  ' 
ceptions  to  their  rules  and  disregard  the  same  in  one  oase, 
yet  adhere  to  them  on  other  cases.  To  do  this  would  be 
highly  discriminatory. 
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In  thl3  opinion,  we  are  not  undertaking  to 
determine  the  reasonableness  or  unreasonableness  of  said 
rule,  we  are  merely  pointing  out  that  the  board  has  the 
right  and  authority  to  make  reasonable  rules  concerning 
reciprocal  registration  and  we  might  say  that  authority 
to  make  such  rules  confers  no  authority  to  change,  alter 
or  amend  the  provisions  of  the  act  iself  and  thereby  de- 
prive one  of  a right  given  by  the  act.  U.  3.  v.  lawyers, 
10  red.  (2d)  416. 

It  is,  therefore,  the  opinion  of  this  depart- 
ment that  the  state  board  of  health  may  amend,  revoke  or 
promulgate  new  rules,  concerning  reciprocal  registration 
to  practice  medloine,  at  any  time  they  deem  it  necessary 
or  advisable,  but  that  as  long  as  tho  present  rule  is  in 
force,  it  is  binding  upon  said  board  as  well  as  the  appli- 
cant and  that  said  board  may  not  disregard  the  same  in 
speoial  instances  when  they  may  be  inolined  to  do  so. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  Jr., 
Assistant  Attorney  General 

APPROVED : 


y;  a;  

(Acting)  Attorney  General 


LLB  MR 


Missouri  Baptist  General  Association 
TAXATION  exempted  from  provisions  of  the  two 

per  cent  sales  tax  act. 

SALkS  TAX 

RELIGIOUS  INSTITUTIONS 


November  17,  1937 

FILED 

/ 

; 

Mr.  K.  Godbold 
General  Superintendent 
Missouri  baptist  General  ass’n 
Kansas  City,  Missouri 

Lear  Mi'.  Godbold: 

Tliis  office  acknowledges  receipt  of  your  request 
dated  November  12,  1937,  vshich  Is  as  follows: 


"I  wish  you  would  please  give  me  your 
opinion  as  to  whether  we  are  subject 
to  the  stale  sales  tax  in  our  purchases 
for  the  work  carried  on  by  the  Missouri 
baptist  General  association.  For  in- 
stance, we  have  an  automobile  that  be- 
longs to  Missouri  Baptists  that  Is  used 
in  our  missionary  work.  We  have  several 
telephones  here  in  our  offices  and  w e do 
considerable  business  with  the  Western 
Union  Telegraph  Company.  We  also  in  our 
promotion  work  have  some  pictures  of 
our  missionary  work  which  we  show,  the 
material  for  which  we  buy  for  the  most 
part  from  the  Lastman  Kodak  Company. 
Should  we  be  subject  to  sales  tax  on 
such  purchases?  We  Lave  a book  store 
In  connection  with  our  offices  and  sell 
nothing  but  our  own  denominational  books 
and  every  cent  that  coiobs  to  us  from 
these  sales  goes  Into  our  missionary 
work.  Mr.  Forrest  Smith,  tine  State 
Auditor,  about  a year  ago,  exempted  us 
from  charging  sales  tax  on  the  sales  made 
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In  our  ^ook  Store,  .should  we  be  exempt 
fjom  paying  the  tax  to  others  from  whom 
ws  sake  purchases?" 


Section  46  of  the  Sales  Tax  Act,  which  is  as  follows: 


"In  ad  ltlon  to  the  exemptions  under 
Section  3 of  this  Act  there  shall 
also  be  ex  mpted  from  the  provisions 
of  this  Act  all  sales  made  by  or  to 
religious,  charitable,  eleemosynary 
institutions,  penal  institutions  and 
industries  operated  by  the  Department 
of  Penal  Institutions  or  educational 
institutions  supported  by  public  funds 
or  by  religious  organisations,  in  the 
conduct  of  the  regular  religious, 
charitable,  eleemosynary,  penal  or 
educatlcnal  functions  and  activities, 
and  all  sales  nade  by  or  to  a State 
belief  Agency  in  the  exercise  of  re- 
lief functions  and  activities." 


exempts  from  the  provisions  of  the  Act  all  sales  made  by  or  to 
religious  « •»  * institutions  »>*•■*»  of  tangible  personal  proper- 
ty or  services  subject  to  the  provisions  of  the  Act  in  the 
conduct  of  the  regular  religious  functions  and  activities. 

It  appeal's  from  your  request  that  you  are  particularly 
anxious  for  this  opinion  to  cover  the  question  of  whether  or 
not  your  Institution  should  pay  the  two  per  c ant  tax  to  those 
from  whom  you  make  purchases  of  tangible  personal  property 
or  receive  services  which  are  subject  to  the  provisions  of 
the  Act.  That  part  of  the  business  which  you  carry  on  with 
the  Western  Union  Telegraph  Company  and  with  the  hastman  Kodak 
Company,  which  is  outstate,  is  interstate  business  and  Is  not 
taxable,  nor  are  the  purchases  of  gasoline  you  make  taxable. 

All  such  purchases  are  ex  mpt  by  provisions  of  Section  3 of 
the  Act,  which  reads  in  part  as  follows: 


" * * * and  any  retail  sale  which  the 
State  of  Missouri  is  prohibited  f:om 
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taxing  under  the  Constitution  or  laws 
of  the  United  States  of  America,  and 
such  retail  sales  of  tangible  personal 
property  which  the  General  nssembly 
of  the  State  of  Missouri  is  prohibited 
from  taxing  or  further  taxing  by  the 
Constitution  of  this  state.  In  order 
to  avoid  double  taxation  under  the 
provisions  of  this  Act,  no  tax  shall 
be  paid  or  collected  under  this  Act 
upon  the  sale  at  retail  of  any  motor 
fuel,  subject  to  an  excise  or  sales 
tax  under  another  law  of  this  state; 

* * * * 


Your  request  also  indicates  that  you  operate  a book 
store  in  connection  with  your  office,  but  sell  nothing  ut 
your  denominatl  nal  looks  and  all  receipts  from  such  sales 
goes  into  your  missionary  work. 

It  Is  the  opinion  of  this  office  that  so  long  as  you 
sell  only  your  denominational  books  in  your  book  store,  you 
are  not  entering  into  a commercial  enterprise  outside  the 
scope  of  your  religious  activities,  however,  if  you  sell 
books  other  than  your  denominational  hooka,  such  transactions 
would  not  be  classed  as  religious  activities,  but  would  be 
commercial.  Judge  Gentry  of  the  Supreme  Court  of  Missouri, 
in  the  case  of  State  vs.  Gaynor,  11  S,  W.  (2nd)  30,  l.c, 

36,  cited  the  case  of  American  Sunday  School  Union  vs.  City 
of  Philadelphia,  lol  Pa,  307  in  which  that  court  held  as 
follows i 


"Ihe  Pennsylvania  court  held  that  an 
institution  of  purely  pul  lie  charity 
is  not,  as  such,  exempt  from  taxation 
on  property  us  d l y it  in  carrying  on 
a book  store  in  which  are  sold,  in 
addition  to  all  its  own  publications, 
other  standard  works,  in  order  to  aid 
it  in  making  its  business  self-support- 
ing, although  the  whole  profit  therefrom 
was  devoted  to  c harlty  purposes  of  the 
institution,  nmer,  Sunday  School  Union 
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v.  City  cf  Philadelphia,  161  Pa. 

307,  29  A.  2b. " 


Judge  entry  followed  the  rule  of  the  Pennsylvania  court  In 
arriving  at  his  findings  In  the  case  of  State  vs.  Gaynor, 
supra.  The  court  in  the  same  case  quoted  the  following  rule, 
which  Is  the  general  rule  with  respect  to  construction  o f 
exemption  statutes,  at  page  34: 


"fln  the  construction  of  laws 

ex  mptlng  property  from  taxation 
It  Is  a cardlnul  principle  that 
they  must  be  strictly  construed." 


liven  thou  h the  rule  of  strict  construction  is  applicable 
In  this  case,  we  do  not  think  the  association  would  lose  Its 
right  to  exemption  on  account  of  the  sales  It  r.akes  at  the 
book  store  and  hold  that  such  sales  are  r.ade  by  religious 
organisations  in  the  condiict  cf  their  regular  religious  func- 
tions and  activities.  As  said  Act  exempts  sal  s made  by  or  to 
such  organizations,  then  the  purchases  of  personal  property 
or  the  receipt  of  services  taxable  urder  the  Act  used  by said 
Association  In  the  conduct  of  Its  regular  religious  functions 
or  activities  would  be  exempted. 
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It  is,  therefore,  the  opinion  of  this  department  that 
sales  and  purchases  by  the  Missouri  baptist  General  Association 
In  the  conduct  of  its  regular  rell  ±oua  functions  and  activities 
of  tangible  personal  property  and  services  subject  to  tax 
under  the  two  per  cent  Act  are  exempt  by  Section  46  of  said 
Act  and  that  the  two  per  c ent  tax  should  not  be  collected  on 
such  transactions. 


Respectfully  submitted. 


A.rhOVhb* 


7YIU-.  V i . BUR  TOM 

Assistant  Attorney  General 


j.  'VOTjn 

(Acting)  Attorney  General 


STATE  BOARD  OF  HEALTH  - Certificates  to  practice  cosmetology  and 
hairdressing  may  he  signed  by  any  of  the  well-k..own  methods 
of  impressing  a name  on  paper  by  another  at  the  direction 
of  the  persons  required  to  sign  such  c ertlf lcates. 
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Honorable  Herman  S.  Cove,  M.  D. 

Director  - Medical  Licensure 
State  board  of  Health 
Jefferson  City,  Missouri 

Dear  Dr.  Grove: 

This  will  acknowledge  receipt  of  your 
request  for  an  opinion  reading  as  follows: 

"Please  advise  us  as  to  whether  or 
net  Section  9098  of  the  Revised 
Statutes  of  Missouri  1929,  relating 
to  the  issuance  of  a certificate  to 
practice  cosmetology  and  hairdressing, 
requires  the  signature  of  the  Presi- 
dent and  Secretary  of  the  State 
oard  of  Health  of  Missouri." 


Your  attention  is  directed  to  Section  9098, 
R.  S.  Mo.  1929,  reading  in  part  as  follows: 

"If  an  applicant  for  examination  for 
operator  passes  such  examination  to 
the  satisfaction  of  the  examining 
board  and  has  paid  the  fee  required 
and  complied  with  the  requirements 
pertaining  to  instructors  provided 
in  this  article,  the  state  board 
of  health  shall  issue  a certificate 
to  that  effect,  signed  by  the  presi- 
dent and  secretary  and  attested  by 
its  seal." 


The  above  statute  is  plain,  unambiguous  and 
conveys  a meaning  which  is  obvious.  When  the  language 
of  a statute  is  plain  as  here,  there  is  no  need  of  re- 
sorting to  auxiliary  rules  In  the  construction  of  a 
statute. 
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V.hlle  the  obvious  meaning  Is  apparent,  we  do, 
however.  Invite  your  attention  to  the  use  of  the  word 
"signed",  as  used.  Ordinarily,  the  word  ’’signed”  in- 
dicates the  signing  pf  an  instrument  with  one's  own 
hand,  or  to  affix  a signature  toj  to  ratify  by  hand  or 
seal.  See  Y.ebster's  Hew  International  Dictionary. 
Hansen  vs,  Owens,  64  S.  W.  800,  905. 

In  the  case  of  Cummings  vs.  Landes,  117  N.  E., 
22,  23,  the  Supreme  Court  of  Iowa  considered  a statute 
which  required  that  an  original  notice  be  allied  by 
the  plaintiff  or  his  attorney,  and  In  passing  upon  the 
word  as  used  In  the  statute  said: 

"ThlB  is  to  authenticate  It  as  coming 
from  the  plaintiff  In  the  action.  A 
written  signature  is  not  in  terms  ex- 
acted. To  sign,  in  the  pri  ary  sense 
of  that  expression,  means  to  make  a 
mark,  and  the  signature  is  the  sign 
thus  made.  By  long  usage,  however, 
influenced,  no  doubt,  by  the  spread 
of  learning,  signature  has  come  or- 
dinarily to  be  understood  to  mean  the 
name  of  a person  attached  to  some- 
thing by  himself,  and  therefore  to 
be  nearly  synonymous  with  ' autograph. ' 

This  signification  is  derivative,  how- 
ever, and  not  inherent  in  the  word 
itself.  In  re  Walker's  Estate,  110 
Cal.  387,  42  rac.  815,  30  L.  R.  A. 

460,  52  Am.  St.  Rep.  104.  Looking 
at  the  original  meaning  of  the  word, 
in  connection  with  the  usage  since 
the  peopfe  generally  have  become  able 
to  write  their  own  names,  we  have  no 
trouble  in  reaching  the  conclusion  that, 
as  employed  in  the  statute,  no  more 
is  exacted  than  that  the  name  of 
plaintiff  or  that  of  his  attorney  ne 
attached  to  the  notice  by  any  of  the 
known  methods  of  impressing  the  name 
on  pci^ejj  whether  this  be  in  writing, 
printing,  or  lithographing,  provided 
It  Is  done  with  the  intention  of  si,  n- 
ing  or  be  adopted  in  issuing  the  origi- 
nal notice  for  service." 
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Tn  the  case  of  In  re  ^eep  Kiver  Nat,  bank, 

47  Atl.  lop.  67b,  677,  the  Supreme  Court  of  Connecti- 
cut considered  a statute,  reading  in  part  as  follows: 

" **  in  actions  against  the  repre- 
sentatives of  deceased  persons  no 
acknowledgment  or  promise  shall 
be  sufficient  evidence  of  a new 
or  continuing  contract  to  take 
the  case  out  of  the  statute  of  limi- 
tations, unless  the  same  be  contained 
in  some  writing  made  or  signed  by 
the  party  to  be  charged  thereby." 


In  this  case  proof  was  made  that  letters  con- 
taining the  alleged  acknowledgments  were  dictated  by 
the  deceased  to  a stenographer  and  were  by  the  latter, 
at  the  direction  of  the  deceased,  typewritten  and 
signed  with  the  deceased's  name  by  means  of  a rubber 
stamp,  and  in  passing  upon  the  typewritten  signature 
of  the  deceased  the  court  said: 

" in  the  absence  of  any  express 
or  implied  requirement  of  law  that 
one  shall  subscribe  a writing  with 
his  own  hand,  he  may  properly  sign 
it  by  meuns  of  such  a stamp  used 
by  himself,  or  by  another  at  his 
direction." 


In  the  case  of  Herrick  vs.  Morrill,  33  N.  to. 
849,  850,  the  Supreme  Court  of  Minnesota  considered  a 
sunenons  In  a civil  action  upon  which  the  written  names 
of  the  plaintiff* s attorneys  had  been  printed  rather 
than  affixed  by  the  attorneys  themselves.  *lhe  court. 
In  passing  upon  the  propriety  of  such  printed  names 
on  the  summons,  said: 

"In  the  latter  case  it  was  held  that, 
a written  signature  purporting  to  Je 
that  of  the  plaintiff  in  the  action, 
but  made  by  his  agent  in  his  presence 
and  by  his  express  direction,  was 
sufficient.  This  does  away  with  the 
necessity  of  a signature  in  the  proper 
handwriting  of  the  party  or  his  at- 
torney, and  it  logically  follows 
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that  there  need  be  no  written  signature 
at  all;  that  any  signature,  whether 
written,  printed,  or  lithographed, 
which  the  party  issuing  the  summons 
may  adopt  as  his  own,  will  be  suf- 
ficient. w 


From  these  considerations,  it  will  oe  noticed 
that  where  the  statute  requires  a certificate  or  other 
writing  to  be  signed  by  certain'  individual,  it  is  a 
sufficient  compliance  with  the  statute  if  the  parties 
who  are  supposed  to  sign  such  written  instrument  or 
certificate  direct  another  to  do  the  signing.  It  will 
also  have  been  noticed  that  the  names  of  the  parties 
may  be  written, printed  or  lithographed. 

From  this.  It  follows  that  all  certificates 
to  practice  cosmetology  and  hairdressing  require  the 
signatures  of  the  ^resident  and  the  Secretary  of  the 
State  board  of  Health.  It  will  be  observed,  however, 
thet  the  present  Comm'ssioner  of  Health  now  performs 
the  duties  heretofore  conferred  by  law  upon  the  Secre- 
tary of  the  State  ooard  of  Health,  which  office  was 
abolished  by  the  Laws  of  ho.  1933,  page  269, 


CONCLUSION 

In  view  of  the  above.  It  Is  the  opinion  of 
this  department  that  all  certificates  to  practice  cosme- 
tology and  hairdressing  shall  be  signed  by  the  President 
of  the  State  Board  of  Health  and  the  Health  Commissioner, 
or  that  the  name  of  the  ^resident  of  the  State  Board  of 
Health  or  Health  Commissioner  may  be  attached  to  the 
certificate  by  any  of  the  known  methods  of  impressing 
the  name  of  3uch  President  or  Health  Com Is si oner  on 
the  certificate  by  another  at  their  direction. 


Yours  very  truly. 


RUSSi  .LL  C.  STONE 

Assistant  Attorney  General 


Ar -ROVLD: 


17~E7  "taYL”  E 

(Acting)  Attorney  General 


x>r»o  .n.' 


INHERITANCE  TAX:  Taxability  of  moneys  received  as  damages  under 

Federal  Employers'  Liability  Act. 


January  26,  193 7 


Mr.  R.  J.  Green 
Farmers  Bank  of  Trenton 
Trenton,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  request  for  an 
opinion  a3  to  the  following: 

"I  have  been  appointed  appraiser  to 
determine  any  tax  due  as  Inheritance 
in  the  estate  of  Charles  A.  Collier, 

Deceased,  who  came  to  his  death  by 
accident,  and  the  Administratrix, 
having  brought  suit  to  recover  under 
the  Federal  Employers  Liability  Act, 
and  it  thought  that  a compromise 
settlement  will  be  made,  and  in  such 
case  the  amount  paid  will  go  into  the 
estate  and  finally  disbursed  to  his 
sister  who  is  sole  heir  to  the  net 
estate. 

I desire  a ruling  from  your  depart- 
ment as  to  wnether  or  not  same  would 
be  subject  to  a tax  under  the  Inheritance 
law.  Thanking  you,  and  awaiting  the 
favor  of  an  early  reply,  I am." 

In  the  first  place,  there  are  four  forms  of  transfer  of 
property  subject  to  inheritance  taxation  in  Missouri  (Section 
570,  Laws  Missouri  1931 > Page  130): 

1)  By  will; 

2)  By  the  intestate  laws  of  Missouri; 

3)  In  contemplation  of  death  or  intended 
to  take  effect  in  possession  or  enjoy- 
ment after  death; 

4)  In  trust  where  the  transferor  has  retained 
the  income  for  life  or  the  right  to  name 
the  persons  who  shall  possess  the  property 
or  income  therefrom. 
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Section  51,  Title  45  U.S.C.A.,  provides: 

"Section  51.  Liability  of  common  carriers  by 
railroad,  in  interstate  or  foreign  commerce"7 
Tor  injuries  to  employees  from  negligence. 

Every  common  carrier  by  railroad  while  eng aging 
in  commerce  between  any  of  the  several  States 
or  Territories,  or  between  any  of  the  States 
and  Territories,  or  between  the  District  of 
Columbia  and  any  of  the  States  or  Territories, 
or  between  the  District  of  Columbia  or  any  of 
the  States  or  Territories  and  any  foreign  nation 
or  nations,  shall  be  liable  in  damages  to  any 
person  suffering  Injury  while  he  is  employed  by 
such  carrier  in  such  commerce,  or,  in  case  of 
the  death  of  such  employee,  to  his  or  her  personal 
representative,  for  the  benefit  of  the  surviving 
widow  or  husband  and  children  of  such  employee; 
and,  if  none,  then  of  such  employee's  parents;  and, 
if  none,  then  of  the  next  of  kin  dependent  upon 
such  employee,  for  such  injury  or  death  resulting 
in  whole  or  in  part  from  the  negligence  of  any  of 
the  officers,  agents,  or  employees  of  such  carrier, 
or  by  reason  of  any  defect  or  insufficiency,  due 
to  its  negligence,  in  its  cars,  engines,  appliances, 
machinery,  track,  roadbed,  works,  boats,  wharves, 
or  other  equipment.  (Apr.  22,  1908,  c.  149, 

Section  1,  35  Stat.  65.)" 

The  damages  received,  therefor,  if  any,  under  and  by  reason 
of  this  Federal  Act  are  received  in  case  of  death  by  the  personal 
representative  of  the  deceased  employee  for  the  benefit  of  the 
beneficiaries  named  in  the  Act.  Whatever  these  beneficiaries 
receive,  they  received,  not  by  reason  of  any  of  the  four  forms 
of  transfer  taxable  under  the  inheritance  tax  laws  of  Missouri, 
but  purely  by  reason  of  this  federal  law.  In  the  case  of  Wells 
v.  Davis,  303  Mo.  380,  l.c.  402,  404,  the  Court,  in  speaking  of 
this  Act,  said: 

"It  is  held  everywhere,  however,  that  a case  of 
action  of  the  class  here  under  consideration  is 
not  assets  of  the  estate  of  the  deceased,  is  not 
subject  to  the  claims  of  creditors  of  the  deceased, 
and  is  for  the  exclusive  benefit  of  the  persons 
designated  as  beneficiaries  under  the  law  which 
gives  the  right." 

******* 

"The  representative  does  not  hold  it  in  his 
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strict  representative  capacity  as  represent- 
ing all  the  persons  interested  in  an  estate; 
but,  being  the  representative,  he  becomes  by 
virtue  of  the  Act  the  trustee  of  a statutory 
express  trust.  The  money  he  may  recover  is 
not  to  be  administered,  but  is  to  be  distributed 
and  not  according  to  the  law  of  the  state  of  his 
appointment,  or  the  order  of  a probate  court,  but 
in  accordance  with  the  Act.  These  various  con- 
siderations are  discussed  in  numerous  cases." 


CONCLUSION 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  money  received  as  damages  under  the  Federal  Employers' 
Liability  Act  by  a personal  representative  of  a deceased  employee 
is  not  subject  to  tax  under  the  inheritance  tax  laws  of  Missouri. 

Respectfully  submitted. 


JOrfN  W.  HOFFMAN,  JR.,  Assistant 
Attorney  General 


Approved: 


(Acting)  Attorney  General 


' r - 


PROSECUTING  ATTORNEYS:  In  Interest  of  -justice  of'  Prose- 
cuting Attorneys  may  proceed  to  prosecute  by  way  of  in- 
r or  mat  S/on-,  even  when  indictment  be  pending. 


February  10,  1937. 


Honorable  Joseph  L.  Cutting 
Prosecuting  Attorney 
Clark  County 
Kahoka,  Missouri 

Dear  Sir: 


We  acknowledge  your  request  for  an  opinion  dated 
January  16th,  which  reads  as  follows: 

"During  the  August  Term  of  Circuit 
Court  for  Clark  County  the  Grand 
Jury  returned  an  Indictment  of  2nd 
degree  murder  against  Guy  Creger, 
who  was  at  that  time  a constable 
of  Lincoln  Township,  he  having  shot 
and  killed  a man  In  a road  house 
in  another  township  while  under  the 
influence  of  liquor.  At  the  Decem- 
ber term  of  said  Court  my  predeces- 
sor, who  was  and  is  a good  friend 
of  the  defendant,  refused  to  contest 
an  application  for  change  of  venue 
filed  by  defendant  against  the  In- 
habitants of  Clark  Co.,  and  so  re- 
fused after  the  Judge  in  open 
Court  stated  that  the  application 
was  not  good.  Also  against  the 
wishes  of  the  father  and  mother  and 
brothers  of  the  deceased  and  against 
the  wishes  of  their  private  attorney 
he  recommended  that  the  case  be  sent 
to  Scotland  County  whore  the  father 
of  the  prosecutor  there  is  defend- 
ing the  defendant.  My  Predecessor 
refused  to  recognise  their  private 
attorney  in  Court  and  he  would  not 
consider  my  desires  as  his  successor 
and  the  one  to  try  the  case.  In  the 
matter  at  all.  It  is  considered  by 
everyone  who  knows  about  the  case 
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that  the  state  la  at  a great  dis- 
advantage in  Scotland  County. 


"iay  question  is  this:  Can  I file 
an  information  before  a justice  of 
peace  in  this  county  (Clark)  and 
have  him  re-arrested  here  and  then 
dismiss  the  indictment  now  pending 
on  a change  of  venue  against  him  in 
Scotland  County  upon  the  same  offense. 
Then  after  a preliminary  hr  aring  is 
held  and  is  sent  to  Circuit  Court, 

I can  have  the  say  as  to  where  the 
case  shall  go  upon  a change  of  ven- 
ue. In  other  words,  can  the  state 
have  an  indictment  and  an  inform- 
ation pending  against  the  defendant 
at  the  same  time  after  a change  of 
venue  has  teen  granted  to  another 
county  upon  the  indictment  as  stated 
above,  and  then  the  prosecutor  dis- 
miss the  indictment  at  the  next 
meeting  of  the  Circuit  Court  in 
Scotland  County  and  proceed  upon  his 
information  back  in  the  original 
Jurisdiction-- Clark  County? w 


Section  3502  R.  S.  Mo.  1929,  orovides  how  felonies 
are  to  be  prosecuted  in  Missouri  and  reads  in  part  as 
follows : 


"All  felonies  shall  be  prosecuted 
by  indictment  or  information,*  * *• 
But  that  mode  of  procedure  which 
shall  be  first  Instituted  by  the 
filing  of  the  indictment  or  inform- 
ation for  any  offense  shall  be  pur- 
sued to  the  exclusion  of  the  other, 
so  long  as  the  same  shall  be  pending 
and  undetermined;  and  the  court  in 
which  the  prosecution  shall  be  first 
commenced  by  the  filing  therein  of 
the  indictment  or  information,  and 
the  issuing  of  a warrant  thereon, 
shall  retain  Jurisdiction  and  control 
of  the  cause  to  the  exclusion  of  any 
other  court  so  long  as  the  same  shall 
be  pending  and  undisposed  of:*  * *•" 
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Section  3550,  H.  S*  Mo*  1929,  provides i 

"If  there  be  at  any  time  pending 
against  the  same  defendant  two 
Indictments  for  the  same  offense, 
or  two  indictments  for  the  same 
matter,  although  charged  as  dif- 
ferent offenses,  the  Indictment 
first  foimd  shall  be  deemed  to  be 
suspended  by  such  second  indictment, 
and  shall  b e quashed* " 

It  has  been  held  that  a second  Indictment,  after 
a change  of  venue  on  the  first,  can  be  returned  by  the 
Grand  Jury  of  the  county  whore  the  offense  was  committed 

In  State  v*  Goddard,  62  S*  W*  697;  162  Mo*  198,  1* 
221,  the  Court  said: 

"After  the  reversal  of  this  cause  on 
the  former  appeal,  a change  of  venue 
was  awarded  to  Cass  county,  and  while 
the  cause  was  pending  in  the  circuit 
court  of  that  county,  a new  Indict- 
ment was  preferred  by  the  grand  Jury 
of  Jackson  county  in  the  criminal 
court  of  Jackson  county,  and  thereupon 
a nolle  prdsequi  was  entered  by  the 
prosecuting  attorney  of  Cass  county, 
and  the  defendant  discharged  from 
his  recognizance  in  the  circuit  court 
of  said  county*  It  is  Insisted  by 
defendant  that  the  dismissal  of  the 
case  pending  the  first  indictment  in 
Cass  county  was  and  is  a complete  bar 
to  any  other  or  further  prosecution 
of  defendant  for  the  crime  therein 
charged*  This  point  is  much  belab- 
ored, but  is  clearly  untenable^ 
either  upon  principles  of  the  common 
law  or  any  provision  of  our  Constitu- 
tion or  statutes*" 

It  has  been  held  that  a second  Indictment  suspends 
the  first,  and  In  State  v*  Vincent,  4 S.  W*  430;  91  Mo* 
662,  1*  c*  665,  the  Court  saldl 
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"It  may,  however,  be  stated  that 
the  statute  recognizes  the  right 
of  t he  state  to  file  a new  indict- 
ment for  the  same  offence,  and  de- 
clares that  the  one  first  found 
shall  be  deemed  to  be  suspended  by 
the  second,  and  shall  be  quashed* 

K.  S*,  sec.  1808*  It  Is  a matter 
of  no  consequence,  in  oroceedings 
upon  the  s econd  indictment,  whether 
the  first  be  In  fact  quashed  or 
not*" 

Section  11316t  R.  S.  Mo*  1929,  orovides  for  the 
duties  of  Prosecuting  Attorneys  in  criminal  cases,  and 
reads  in  part  s 

"The  prosecuting  attorneys  shall 
commence  and  prosecute  all  civil 
and  criminal  actions  In  their  re- 
spective counties  In  which  the 
county  or  state  may  be  concerned, 

# and  In  all  cases,  civil 
and  criminal.  In  which  changes  of 
venue  may  be  granted,  it  shall  be 
his  duty  to  follow  and  prosecute 
or  defend  as  the  case  may  be, 

•»  * * *.* 

The  statutes  make  it  a misdemeanor  for  the  prose- 
cuting attorney  to  corruptly  dismiss  an  Indictment,  but 
we  find  no  statutory  prohibition  against  dismissing  an 
Indictment  absent  corruption*  See  Section  3851,  R.  S. 
Mo.  1929* 

In  the  case  of  Lx  parte  Lonaldson,  44  Mo*  149,  1* 
c.  154,  the  Court  held  that  to  dismiss  a case  it  is 
sufficient  that  the  nrosecuting  attorney  have  leave 
of  the  Court  before  proceeding  into  trial,  and  the 
Court  saidx 

"Then,  before  any  further  steps 
were  taken  by  the  court,  the  cir- 
cuit attorney  entered  a nolle 
prosequi*  This  he  had  a right  to 
do,  with  assent  of  the  court,  at 
any  time  before  the  prisoner  was 
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put  upon  his  trial*  The  orisaner 
never  had  any  judgment  of  discharge 
entered  in  his  favor;  he  was  never 
put  in  jeopardy,  and  we  can  see 
nothing  to  prevent  his  being  further 
held  amenable • " 

In  the  case  of  State  v*  Taylor,  171  Mo*  465,  1*  c* 
473,  the  court  said: 

"by  section  2522,  Revised  Statutes 
1899,  It  Is  provided  that  a new 
indictment  may  be  found  against 
the  same  party  for  the  same  of- 
fense against  whom  there  is  an' 
indictment  pending  at  the  time, 
and,  as  indictment  and  information 
are  now  concurrent  remedies  (State 
v*  Kyle,  166  Mo*  287),  the  same 
rule  applies  to  them*  But  in  the 
case  at  bar  the  information  was 
dismissed  before  the  Indictment  was 
presented  by  the  grand  jury,  and 
as  its  dismissal  was  no  bar  to  the 
finding  of  an  Indictment  there  is 
no  merit  in  the  plea  In  bar*" 


CONCLUSION. 


According  to  bections  3502  and  3550,  supra,  felonies 
In  Missouri  are  prosecuted  either  by  indictment  or 
Information,  but  the  Legislature  has  expressly  provided 
that  the  mode  of  procedure  first  instituted  shall  be 
pursued  so  long  as  the  cause  be  oending  and  undetermined* 

According  to  Section  11316,  supra,  the  prosecuting 
attorney  Is  duly  bound  to  prosecute  criminal  cases,  and 
It  Is  his  duty  to  follow  and  nrosecute  criminal*  cases 
where  changes  of  venue  have  been  taken* 

This  department  is  of  the  opinion  that  Legislature, 
in  giving  the  prosecuting  attorney  the  power  to  prose- 
cute criminal  cases.  Intended  that  the  prosecuting  at- 
torney do  what  la  necessary  and  proper  to  bring  a 
criminal  to  trial,  and  that  the  prosecuting  attorney 
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conduct  the  progress  of  the  case  in  a fair  and  Im- 
partial way*  To  that  end  we  Interpret  the  statutes, 
and  where  a pending  and  undetermined  criminal  Indict- 
ment should  be  dismissed  in  the  interest  of  honest 
government,  fair  play  and  justice  to  both  the  State 
and  defendant,  then  under  his  statutory  power  the  pro- 
secuting attorney  should  so  act,  and  dismiss  same,  and 
In  such  a case  where  in  the  interest  of  honest  government, 
fair  play  and  justice,  the  prosecuting  attorney,  by 
information  starts  the  prosecution  all  over  again,  he 
Is  perfectly  within  the  law* 

In  such  a case  wo  are  of  the  opinion  that  filing 
a second  information  suspends  the  necessity  for  further 
prodeedlng  to  try  the  cause  under  the  first  Indictment, 
even  in  the  jurisdict ion  of  the  changed  venue,  and  the 
prosecuting  attorney  may  dismiss  the  first  indictment, 
on  leave  of  the  court.  In  the  exercise  of  his  duties 
to  nrosecute  criminal  causes* 


Respectfully  submitted 


WM.  ORR  SAWTLRS 

Assistant  Attorney  General* 


A P PR  OVID* 


J.  L.“TAYL0fc 

(Acting)  Attorney  General* 


WOSiH 


CORPORATIONS— Oil icer  Hade  criminally  ror  violation  of 

state  law  wnere  officer  participates  in  such 
violation  or  nas  prior  knowledge  tnereor. 


March  23,  1937 


Hon.  Joseph  L.  Gutting 
Prosecuting  Attorney 
Clark  County 
Hiller  Building 
Kahoka,  Missouri 


Dear  Sir: 

We  have  your  reouest  of  February  3,  1937,  for  an 
o inlon  which  is  as  follows: 

"Following  are  the  facts  of  a bad  check 
noon  which  I would  like  to  know  your 
opinion  as  to  nhother  a prosecution  cam 
be  maintained  ther  on  against  Earl 
Hayden. 

This  draft  is  payment  MID* WERT  GRAIN  CO. 

in  full  for  items  COAL  CHAIN 

listed  below 

No.  2023. 

LABELLE,  HO.  Aoril  23—36 


Pay  to  the 

order  of Harr  Bennett  352.20 

Fifty  two  ft  20/100  dollars 


Mid-’ Vest  Grain  Co.  (printed) 
Earl  Hayden  (written) 

Corn  252.20  Mgr. 

PRESEW  THROUGH 

Citizens  Bank  Edina  Mo  ' Written) 

bald  cheok  was  sent  to  the  above  bank  and 
returned  by  the  bank  unpaid  on  May  4th, 

1936  because  of  insufficient  funds,  (not 
protested  at  that  time). 
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A few  days  later  Bennett  saw  Karl  Hayden 
and  Hayden  said  he  would  nee  that  the 
check  was  paid,  he  said  he  w:  b looking:  to 
Brlghtwell,  his  partner  In  the  business, 
to  pay  it.  The  chock  was  never  paid  and 
on  January  19th,  1937,  the  check  was  duly 
protested.  I as  Prosecuting  Attorney  send- 
ing Hayden  a registered  letter  that  the 
check  was  unpaid  and  he  was  being  given  five 
days  as  set  out  by  the  statutes  to  pay  the 
same  and  that  the  check  was  being  sent  to 
the  bank  for  payra  nt  of  regular  protest. 

My  questions  are:  Will  the  fact  that  It 
was  not  duly  protested  until  January  19th, 

19~7  affect  the  prosecution.  Is  not  the 
maker  liable  altho  ho  signed  as  Manager  of 
a company. 

Please  send  me  approved  form  of  Insufficient 
fund  and  no  fixnds  bad  check  information.** 

I enclose  herewith  copy  of  opinion  with  reference  to  the 
a plloablllty  of  Section  4305  R.  S.  Missouri  1929,  wh  rein  checks 
are  drawn  on  banks  In  which  there  are  insufficient  funds  to  nay  them. 

This  opinion  points  out  that  the  ouestlon  of  five  days 
notice  1 8 In  Itself  eoulvalent  to  a protest.  Is  merely  a matter 
going  to  thrt  Intention  with  which  the  check  was  Issued. 

The  principle  ouestlon  In  this  o lnlon  Is  whether  or 
not  th^re  Is  any  liability  on  the  drawer  of  this  check  to  sign 
as  "manager**  of  the  oompany.  On  this  proposition  ’~e  find  the  general 
rule  stated  In  14a  C.  J.  page  244  as  follows: 

"Also  at  le  st  ’•’here  the  crime  charged  In- 
volves guilty  knowledge  or  criminal  Intent, 

It  Is  essential  to  the  criminal  liability  of 
an  officer  or  servant  of  a corporation'  that 
he  actually  and  personally  do  the  acts  which 
constitute  the  offense  or  th  t they  be  done 
by  his  direction  or  permission." 
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This  seems  to  be  the  universal  law  followed  In  this 
state  In  State  vs.  Parsons  and  Harris,  12  Ho.  Anp.  205,  3tate 
vs.  Yocum,  206  S.  W.  336. 

The  corporation  may  only  aot  through  Its  officers  and 
agents.  We  quote  from  State  vs.  Fairbanks  (Ind.)  116  N.  F. 

769,  1.  c.  771,  as  follows; 

"Corporations  act  only  by  and  through 
their  officers  and  agents,  and  It 
sterns  that  the  Legislature  Intended  to 
place  the  punishment  where  It  would  be 
effectual.  It  seems  to  be  the  settled 
law  that: 

* In  the  absence  of  a statute  to 
the  contrary,  an  offloer  of  a 
corporation  oannot  be  punished 
criminally  for  the  corporation*  s 
unlawful  act  or  default,  unless 
he  participates  therein  as  an 
alder,  or  abettor,  or  accessory, 
even  though  the  corporation* s 
offense  consists  In  the  violation 
of  a statute  which  1 '.poses  Im- 
prisonment as  a penalty.'  Rex  v. 

Hayes,  14  Ont.  Law  Rep.  201,  8 
Ann.  Cas.  380. 

This  seems  to  be  the  holding  In  many  Juris- 
dictions. Peoole  v.  Clark,  14  N.Y.  9upp. 

642;  State  vs.  Parsons,  12  Mo.  App.  206." 

In  State  vs.  Bumam  (Wash.)  12«  Pao.  218,  1.  o.  219,  the 
Court  said: 


"I  think  that  any  person  or  uersons  parti- 
cipating In  the  violation  of  the  statute 
by  the  corporation  may,  under  our  statutes, 
be  Indicted  as  principals,  either  because 
they  have  directly  oomnitted  the  act,  or 
have  aided  and  ab  tted  in  such  com~>lr slon. " 
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The  sane  C 'urt  In  State  vs.  Thomas,  212  Pac.  263,  held 
th  t the  managing  officer  of  a corporation  la  Individually  liable 
orlmina1ly  for  misappropriating  moneys  of  the  corpor  tlon,  and 
that  acting  aa  an  officer  In  such  transaction  was  no  defense. 

I enclose  herewith  copy  of  Information  with  reference 
to  Insufficient  fund  ohecks  taken  from  the  case  'f  State  vs. 
Taylor,  73  S.  W.  (2)  378,  which  Information  we  believe  Is  In  pro- 
per form. 

It  1 8 therefore  the  opinion  of  this  office  that  the 
protesting  of  a check,  so  far  as  the  criminal  law  Is  concerned, 
goes  only  to  the  intent  of  the  maker  and  the  date  of  suoh  protest 
1 8 therefore  Immaterial;  that  the  maker  of  the  check  wlilch  Is 
returned  for  "Insufficient  funds"  Is  liable  criminally  for  such 
act  even  though  he  may  have  executed  such  check  as  an  officer 
of  a company  or  corporation. 


Respectfully  submitted. 


FRANKLIN  E.  REAGAN, 
Assistant  Attorney  General 


FER:MM 
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j.  e.  Taylor, 

(Acting)  Attorney  General. 


CHIROPRACTIC: 


A parson  graduating  prior  to  1927  may  take  examination,  if  such,  . 
the  time , completed  the  standard  course  instruction  of  three  years 
of  six  months  each* 


March  29,  1937.  3'^ 


Ur.  Louis  J.  Gualdoni, 

Committeeman  24th  Ward, 

St.  Louis,  Missouri. 

Dear  Ur.  Gualdoni i 

This  is  to  acknowledge  your  letter  dated  March  26,  1937, 

as  follows: 

"I  will  appreciate  it  very  much  if  you  will 
please  render  me  an  opinion  on  the  following: 

Dr.  Geneveve  P.  Marr,  a Chiropractor  of  Cuba, 
Missouri,  has  reeently  made  application  for  exam- 
ination to  the  State  Board  of  Chiropractic  Exam- 
iners and  same  was  refused  on  the  grounds  that  her 
Chiropractic  course  did  not  consist  of  three  years 
of  nine  months  sach  as  required  by  the  Chiropractic 
Law  at  this  time  but  of  three  years  of  six  months 
each,  which  wasaccepted  at  the  time  of  passage  of 
the  Law  in  1937* 

Dr.  Marr  informs  me  that  she  graduated  from 
the  Palmer  School  of  Chiropractic,  Davenport,  Iowa, 
which  is  a recognised  Chiropractic  College,  in  1922, 
with  throe  years  of  six  months  each,  having  a total 
□umber  of  4,560  thirty  minute  hours  to  her  credit. 

The  reason  for  Dr.  Marr  not  siting  application  at 
that  time  was  due  to  the  faot  that  she  had  not  been 
expected  to  live  as  she  was  suffering  from  a broken 
neck,  which  disabled  her  for  a number  of  years.  En- 
closed herewith  are  affidavits  verifying  same. 

The  question  at  this  time  isj  due  to  the  above 
condition,  is  it  possible  for  the  Chiropractic  Board 
to  accept  Dr.  Marr* ■ application  and  permit  her  to 
take  the  examination  at  this  time. 

Please  forward  this  opinion  to  Dr.  Jerome  F. 
Fontana,  Secretary  of  the  Chiropractic  Board,  2605a 
Chippewa  Street,  St.  Louis,  Missouri  as  soon  as  pos- 
sible." 


FI_LED_ 
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Mr*  Louis  J.  Gu&ldoni, 


On  March  12*  1935*  mnd  October  27*  1935#  we  rendered  opinions 
to  Hon*  Lawrence  J.  Fontana  and  l)r*  Jerome  F.  Fontana*  respectively*  wherein 
we  quoted  from  the  provisions  of  the  statutes  relating  to  Chiropractic* 

In  the  opinion  dated  March  12*  1935#  w»  held*  the  failure  of  a 
person  to  obtain  a license  to  praotiee  chiropractic,  without  examination*  with- 
in thirty  days  after  the  organisation  of  the  board,  due  to  illness*  was  no 
valid  reason  or  exception  to  allow  said  person  to  beoome  licensed  without  tak- 
ing the  examination*  We  enclose  copy  of  that  opinion. 

The  opinion  dated  October  27,  1935#  holds  that  Seo  135*9# 
vised  Statutes  of  Missouri*  1929#  whioh  fixes  the  period  of  the  chiropractic  oourse 
of  "not  less  than  three  years  of  nine  months  each*  and  requires  actual  attend- 
ance of  not  less  than  2*045  hours"  only  applied  to  those  persons  who  matriculat- 
ed in  a chiropractic  sohool  or  oollege  after  the  passage  of  the  act*  The  aot 
was  passed  in  1927*  *e  are  enclosing  copy  or  that  opinion. 

The  faots  in  the  present  case  disolose  that  Dr*  Geneveve  P. 

Marr  obtained  a degree  from  the  ffelmer  School  of  Chiropractic*  Davenport* 

Iowa*  in  1922*  and  fhiled  to  take  the  examination  or  become  licensed  in  1927* 
or  at  the  time  of  the  passage  of  the  chiropractic  aot*  due  to  illness* 

The  sole  question  for  determination  is  Aether  or  not  she  has 
sufficient  college  hours  to  enable  her  to  take  the  examination*  Her  oourse  of 
study  (and  we  taka  knowledge  of  the  fact  that  in  1922  such  was  the  standard 
course),  consisted  of  "three  years  of  six  months  each,  having  a total  number 
of  4*560  thirty-minute  hours  to  her  orddit." 

It  is  to  be  noted  that  she  has  more  hours  of  actual  attend- 
ance (if  we  understand  the  letter  oorrectly)  than  is  prescribed  by  Seotion 
135*9#  for  the  reason  that  Seotion  135*9  requires  not  less  than  2*045  hours 
and  she  has  "4,560  thirty-minute  hours 

However*  Drs  Me  it  did  not  attend  a term  of  three  years  of 
nine  months  each,  but  only  attended  "three  years  of  six  months  each*" 

As  pointed  out  in  the  opinion  dated  October  27*  1935#  Seo- 
tion 135*9#  which  provides  for  the  ohiropractic  co  rse  of  study*  applies 
only  to  those  persons  who  had  matriculated  in  a ohiropractic  school  or  col- 
lege after  the  passage  of  the  act.  Dr.  linrr  did  not  matrioulate  after  the 
passage  of  the  aotj  in  fact*  she  received  her  oourse  of  study  several  years 
before  the  law  was  enacted.  Thus  it  is  our  opinion  that  the  requirement  of 
Section  135*9#  that  the  chiropraetio  course  "shall  cover  a period  of  not  less 
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than  three  years  of  nine  months  each",  would  not  apply  in  Dr.  Marr’s 
case,  for  the  reason  that  she  did  not  matriculate  in  a chiropractic 
school  or  college  after  the  passage  of  the  act. 

Section  135*9  specifically  provides 1 

"Any  person  desiring  to  proeure  a license 
authorising  him  or  her  to  practice  chiro- 
practic in  this  state  shall  make  application 
therefor  to  the  board  on  a form  prescribed 
thereby,  giving  his  or  her  name,  sox,  age,  which 
shall  not  be  less  than  21  years,  name  of  school 
or  college  of  which  he  or  she  is  a graduate, 
and  shall  furnish  the  board  satisfactory  evidence 
of  preliminary  education  as  required  in  this  chap- 
ter, and  of  good  moral  character,  and  that  he  or 
she  is  a graduate  of  a chiropractic  sohool  or  col- 
lege •fceacnin,-  cV.irooracMc  in  accordance  rr If.  he 
requirements  of  this  chapter,  which  shall  ->0  de- 
termined by  the  board,  together  with  sueh  other 
information  as  the  board  may  -ecu ire 


Having  hereinbefore  concluded  that  Dr.  Karr  had  not  matrioulat- 
ed  in  a chiropraotic  school  or  college  prior  to  the  passage  of  the  aot,  and 
consequently  Section  135*9*  requiring  three  years  of  nine  months  each  at- 
tendance, was  not  applicable  to  her  situation,  and  as  there  is  no  other 
provision  found  in  the  statutes  giving  relief  in  her  situation,  it  is  our 
opinion  that  it  would  be  within  the  sound  discretion  of  the  board  to  de- 
termine if  the  chiropraotic  school  or  college  she  graduated  from  in  1922, 
was, at  the  time,  teaching  only  a three  year  of  six  months  course,  then, if  true. 
Dr.  iferr  would  in  fact  be  a graduate  from  a school  or  college  determined  by 
the  board  to  meet  the  requirements  of  the  statutes. 

If  Dr.  Harr  could  not  take  the  examination  without  attending  a 
school  having  a term  of  three  years  of  nine  months  each,  it  would  mean  that 
she  will  have  to  go  back  to  school.  However,  having  obtained  her  degree 
prior  to  the  passage  of  the  aot,  wo  arc  of  the  opinion  that  the  board  nay 
accept  the  standard  oourse  of  study  then  prescribed  (three  years  of  six 
months  each)  and  permit  her  to  take  the  examination.  The  purpose  of  the 
applications is  to  keep  persons  who  do  not  have  the  necessary  educational  or 
moral  qualification*  from  taking  the  examination.  However,  in  view  of  the 
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facts  presented  in  Or.  Marr ' s case,  we  believe  that  she  should  be  en- 
titled to  take  the  examination,  and,  of  course,  her  right  to  practice  would  be 
determined  by  her  passage  or  failure  of  examination. 

We  are  sending  a copy  of  this  opinion  to  Or.  Fontana,  as  re- 
quested, and  are  returning  herewith  to  you  the  affidavits  anneaed  to  you r 
letter. 


lours  very  truly. 


Janes  HornBostel 
Assistant  Attorney  General. 


APPROVED* 


Trrrfrnm 

(Acting)  Attorney  General. 


jle/ld 


MOTOR  VEHICLES s 


f,1he  value  of  a motor  vehicle  stolen  is  not 
to  be  cons l ©red  In  determining  the  sentence 
of  the  one  convicted  of  having  stolen  such 
motor  vehicle. 


;prll  1,  1937  . Q 

\Jtr\ 


Mr,  . • Craves 

frosecuting  t4  orney 
Knns^o  Cl‘y,  Mlarourl 


rTTLNTIONi  Mr,  uasell  , oyle 


©•-•r  . 'j-avea: 

"h’s  will  ackrewledge  receipt  of  your  request  for 
an  opinion*  wh*ch  reeds  as  follows: 


"I  lease  gl’*e  us  y mr  In  t*rc  rotation 
of  cction  7786,  . . 1129,  with 

regard  to  the  penalty  for  steeling 
an  automobile. 

Ye  desire  to  know  whether  you r Inter- 
pretation of  this  ectlon  would  be  that 
the  value  of  the  automobile  stolen 
would  make  no  difference  as  to  the 
penalty.  In  other  words  Is  the  theft 
of  an  automobile  under  the  value  of 
*30. 00,  a felony  and  nunis  able  by 
penitentiary  sentence  or  Is  it  a 
misdemeanor  and  punishable  by  s Jail 
sentence,” 


In  the  courae  of  this  opinion,  we  first  differentiate 
between  felonies  and  misdemeanor a.  In  this  respect,  we 
direct  your  attention  to  lection  4471,  R,  2,  Mo,  1929,  which 
defines  a felony  ss  follows: 


"The  term  ,felony,’  when  used  In 
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thla  or  any  other  statute,  shall 
be  construe  i to  mern  my  offense 
for  which  the  o.  ender,  on  con- 
viction, shall  be  liable  by  law 
to  be  run! shed  with  death  or  im- 
prisonment In  the  penitentiary, 
and  no  other," 


action  4473,  .•  • ?4o,  1929,  def  nes  a mlscemennor 

as  follow  : 


"Che  term  ’mis: emeenor , 1 ns  used 
in  this  or  rny  other  statute,  shall 
be  construed  as  in  lu  lng  every 
offense  umlsheble  only  by  fine 
or  Imprisonment  in  a county  Jail 
or  both," 


Tn  the  case  of  State  vs,  Melton,  117  Mo,  618,  619, 

620,  23  ' • • 389,  the  Supreme  Court  had  before  it  or 

consideration  an  appeal  taken  to  the  t,  Louis  Court  of 
Appeals  and  subsequently  certified  to  it  by  reason  of  its 
jurisdiction  over  felonies,  Section  12,  rticle  VI,  Con- 
stitution of  Mis  ourl.  In  this  case,  the  defendant  receiv- 
ed a sentence  of  six  months  in  the  county  Jail,  The  'supreme 
Court,  In  rearing  upon  its  Jurisdiction  n "cases  of  felonies" 
said : 


"The  crime  charged  is  a felony,  as 
the  offense  denounced  by  the  statute 
may  be  punished  by  imprisonment  in 
e penitentiary,  die  fact  fhat  Tea0 
run IshrrHnt  than  imprisonment  In  the 
penltentla  y was  assessed  In  this  case, 
does  not  reduce  the  offense  to  a 
misdemeanor," 


In 


he  case  of  rta"e  vs,  John  Underwood,  254  Xo,  469, 
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4 0,  162  • • 184,  the  court  hnd  before  It  for  consider- 

ation what  Is  now  Sections  4471  and  4475,  supra,  and  In 
pas  ng  upon  these  statutes  said: 


"The  distinction  between  felonies  nnd 
misdemeanors  made  by  cur  statute  ren- 
ders a pollnnt's  contention  w ithout 
merit,  i e we  held  in  . tate  v.  rOodson, 
243  Mo.  705,  the  term  1 felony, * under 
our  co  e,  mfons  nny  offense  for  wh  ch 
The  o pr.cer  on  conviction  shall  be 
liable  to  be  punished  with  eath  or 
lrrxriaonm  nt  In  the  enltentiery. 

(Sec.  4925,  R.  r.  1909.)  The  term 
•misdemeanor * 'n  ludes  every  offense 
ptinishable  only  by  fine  or  imprison- 
ment in  a county  In 11  or  both.  (tec. 
4925,  R.  S.  1909.) 

.he  offense  with  which  the  appellant 
is  charged  is  one  for  which  he  was 
1 able  to  be  nunished  by  Imprisonment 
In  the  penitentiary,  but  the  minimum 
punishment  for  this  offense  was  by  fine 
or  Imprisonment  In  the  county  Jail  or 
both.  His  offense,  therefore,  was 
not  changed  from  s felony  to  a misde- 
meanor by  ‘he  assessment  of  h’p  punish- 
ment at  a fine  and  iraur lsonm^nt  In  a 
county  Jail,  * * ■»  * " 


^o  the  sfme  effect  is  a ruling  in  the  case  of  State 

vs.  Clayton,  100  Mo.  516. 

. rrm  the  foregoing  considere tiens,  it  will  be  noticed 
that  where  one  *ias  been  convicted  of  an  offense  and  shall 
be  liable  by  law  to  be  punished  by  death  cr  im  r leonine nt 
in  * h*'  penitentiary,  such  arsons  shall  be  deemed  guilty 
of  a f'lony,  whereas,  the  term  misdemeanor,  as  used  in  any 
statute,  is  construed  to  nluce  every  offense  punishable 
only  by  ine  or  i p^lsonm^nt  In  the  county  Jail,  or  both. 


Vr, 


rnvf  a 
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lying  he  principles  above  announced,  In  constru- 
ing subdivision  (a)  in  Section  7736,  R.  . Mo.  1929,  which 
reads  as  follow*: 


” ny  permon  who  shell  be  convicted 
of  feloniously  s'  ealin,-,  taking  or 
carrying  away  ary  motor  vehicle,  or 
ary  part,  tire  or  equipment  of  n 
motor  vehicle  of  • value  of  30.00 
or  more,  or  a y arson  who  shall  be 
convicted  of  at  ten? ting  to  feloniously 
steal,  take  or  e>-rry  «wny  any  such 
motor  vehicle,  reirt,  tire  or  equip- 
ment, shall  be  ruilty  of  a felony 
end  shall  be  punlihwc  by  Inr  r lsonnr  nt 
n he  penitentiary  for  a term  not 
exceeding  twenty-five  years  or  by 
c n‘ inement  in  the  county  Jail  not 
exceeding  one  y»ar,  or  by  fine  not 
exceed  ng  on  thouernd  dollars  ( 1,000) 
or  by  both  ouch  flno  end  imcrisonm  nt." 

it  rill  be  n ticed  that  If  ouy  person  shall  oe  convicted 
of  feloniously  steel  n , tr  kin  or  carrying  away  any  mo'or 
vehicle,  ^hey  shall  be  deemed  guilty  of  e felony  an  shall 
be  - unished  ns  nf orementiomed. 

he  value  of  the  automo  lie  stolen  would  make  no 
difference  in  de term in  nr  the  nunishment.  You  will  note 
the  statute  is  written  in  the  sit-  rnative  end  when  the 
value  of  the  thing  stolen  la  to  be  taken  Into  ronai  eratlon 
it  only  pertains  to  any  -urt,  tire  or  equipment  of  motor 
vehicles  of  the  value  of  30,00  or  more.  rrhus,  a oar  son 
convicted  of  the  theft  of  any  ?nrt  of  a motor  vehicle 
over  the  value  of  30.00  could  receive  the  maximum  punish- 
ment, to-wit,  twenty-five  y' ire  in  the  penitentiary. 

This  construction  of  the  statute  is  further  substan- 
tiated in  view  of  subdivision  (b)  of  Section  7786,  suora, 
wherein  it  reads: 


" ny  person  who  shall  be  convicted 
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of  stealing,  taking  or  carrying 
awry  an;,  motor  vehicle  t re  or  e^y 
prt  or  equipment  of  a motor  vehicle 
under  the  value  of  50.00  rhall  be 
oun's^ed  by  Imprisonment  in  the 
county  Jail  not  exceeding  one  year  or 
by  fine  not  exceeding  one  hundred 
dollars  ( 100*00)  or  by  both  such  fine 
and  Inn  iaonment*" 


Had  the  Legislature  intended  to  make  the  theft  of  an 
automobile  under  the  value  of  £30*00  a misdemeanor.  It  is 
logical  to  aesume  that  it  would  have  been  Included  In  the 
above  subdivision  (b).  It  Is  obvious,  therefore,  tha*  the 
Legislature  Intended  ths  f any  person  should  steal  e 
motor  vehicle  that  such  person  should  be  deemed  riilty  of 
a felony  and  ^unlshed  as  above  specified  in  subdivision 
(a). 


CoNCLU:-:  ion 


It  lr  the  opinion  of  this  department  that  the  value 
of  the  automobile  stolon  's  not  to  be  considered  In  de- 
terminin  the  runishm  nt  e person  Is  to  receive,  except 
to  sfty  thpt  the  cou~t  sh  ulc  instruct  on  the  minimum 
amount  of  - unlshnr  nt  to  be  received,  as  well  as  upon  the 
maximum  amount.  f tnte  vs.  Liston,  318  o.  1222,  25  • W. 

(2nd)  '80.  urt^er,  that  he  -heft  of  p.n  automobile  under 

the  v^lue  of  50.00  Is  a felcny  and  "unlshable  as  indicated 
in  subdivision  (a)  of  ection  7726,  supra. 


os  'ect fully  submitted. 


;Uf  bLL  C.  S ONE 

AP  '•  VEDi  /ssistsnt  At  orn«y  Oeneml 


T. — 

( ct  ng)  attorney  Oonerrl 


TAXATION  & REVENUE:  C&unty  Court  need  not  readopt  each  year 

method  theretofore  adooted  as  to  collection 
or  revenue  under  Section  9787  R.S.  1929. 


April  6,  1937 


;,:r.  . lllurd  R. Guest 
assistant  Prosecuting  Attorney 
3 t • Lou is  C ount y 
Clayton, Miss  mri 


Dear  Sir: 


This  office  is  in  receipt  of  your  letter  of 
.ebruary  20,  1937,  in  which  you  request  an  opinion  as 
to  the  following: 

MTn  sec. 9787  R.  S.  J'o.  1929 
it  is  provided  that  when  coun- 
ties have  already  adopted 
methods  of  plats  end  abstracts 
to  facilitate  the  assessment 
and  collection  of  revenue 
that  in  that  event  they  are 
not  amends  le  to  preceding 
sections  with  reference  to 
land  lists  and  various  re- 
corders and  assessors  methods. 

"^t. Lou  Is  County  has  been 
operating  under  9787  and  Wis 
would  like  to  get  an  opinion 
as  to  whether  it  Is  neces- 
sary to  reaffirm  this 
adoption  each  - nd  every  year, 
in  other  words,  if  for  example 
the  County  Court  ordered  the 
liBts  to  be  made  up  under  Sec- 
tion 9787  for  the  year  1S36  is 
it  necessary  for  the  Court  to 
order  these  lists  to  be  made 
up  under  that  section  for  the 
year  1937?” 


This  question  stated  more  concisely,  we  think, 
is  this;  "lust  the  county  court  of  St  .Louis  County  ro- 
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affirm,  each  ^ear,  by  an  order  of  record,  the  mode  it 
has  heretofore  adopted  under  Section  9787,  Revised 
Statutes  1929,  as  to  the  collection  of  the  revenue?" 

This  is  a question  which  doos  not  appear  to 
have  precedent  in  this  state;  therefore,  we  must  ascer- 
tain, if  possible,  what  was  the  legislative  intent 
when  this  section  was  adopted. 

Tn  State  ex  rel .Norvell-Shanleigh  Hardware  Co. 
v.  Cook  77  S.  Vi.  559,  1.  c.  560,  a case  concerning  the 
construction  of  a statute,  the  court  said: 

"It  is  cur  opinion  . . . 
that  the  construction  of 
a constitutional  or  h 
statutory  rrovision  should 
never  be  adopted  which 
results  In  the  reouirenent 
of  useless  and  absurd  acts, 
except  here  its  terms  are 
positive  and  unavoidable." 


In  State  v.  St.  Louis-San  Francisco  Ry.  Co.  300 
S.  . 274,  1.  c.  276,  another  case  involving  the  con- 
struction of  a statute,  the  court  said: 

"A  construction  should  never 
be  given  to  u statute  or  a 
constitutional  provision  which 
would  work  such  confusion  and  mis- 
chief, unless  no  other  reason- 
able construction  is  possible." 


In  Bowers  v.  Missouri  Mut.  Ass’n.  62  S.  > . (2d) 
1058,  1.  c.  1063,  the  court  said,  when  interpreting  a 
statute  before  them: 

"Laws  are  passed  in  a spirit 
of  justice  and  for  the  rublic 
welfare  and  should  be  so  in- 
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terpreted  if  possible  as  to 
further  those  ends  and  avoid 
g ving  them  an  unreasonable 
effect." 


In  the  case  of  5ragg  oity  Special  Road  Dist.v. 
Johnson  et  al.  2Q  j.  . (2d)  22,  1.  c.  25,  the  Supreme 
Court  said, in  ruling  on  the  construction  of  a statute 
before  them: 

"It  has  been  ruled  by  this 
court  many  times  that  in 
the  construction  of  statutes 
which  are  not  clear  in  mean- 
ing the  results  and  conse- 
quences of  any  proposed 
interpretation  may  properly 
be  considered  as  a guide  as 
to  the  prooable  intent  of  the 
lawmaker  from  the  language 
used. " 


ith  the  rulings  that  are  set  forth  in  the  cases 
quoted  from,  supra,  in  mind  let  us  proceed  to  a discus- 
sion of  what  waa  the  intention  of  the  legislature  in 
adopting  Section  ©787,  Revised  Statutes  1929 • This  sec- 
tion provides  for  the  county  court,  in  those  counties 
having  a population  of  more  than  40,000,  to  adopt  by  an 
order  of  record  any  suitable  method  for  securing  a full 
and  accurate  assessment  of  all  property  in  said  county 
liable  to  taxation.  It  cannot  be  construed,  we  think, 
to  require  the  county  court  to  reaffirm  this  adoption 
each  year,  to  do  so  would  be  useless  and  absurd  and  place 
a burden  upon  our  county  courts,  and  would  hinder,  rattier 
than  further,  the  public  welfare  of  our  county  organisa- 
tions. hat  would  be  tho  result  of  such  a construction? 

It  can  be  seen  that  it  would  not  facilitate  the  collection 
of  revenue  and  with  this  as  a guide  as  to  the  intent  of 
the  legislature,  this  section  cannot  be  interpreted  to 
place  an  additional  burden  on  county  courts.  Also  in 
the  first  sentence  of  said  Section  9787,  Revised  Statutes 
1929,  is  provided  a means  by  which  those  counties  having 
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less  than  40,000  in  ropulat.ion  -nay  adopt  a method  of 
collection  of  revenue,  contemplated  by  this  section, 
by  a majority  vote  of  the  hoopla  at  a general  election. 

It  would  be  a greater  absurdity  to  construe  this  sec- 
tion to  require,  in  those  counties  which  have  adopted 
a method  to  collect  revenue,  by  majority  vote,  an 
election  each  y &r  and  resubmit  the  plan  to  be  reaff irmed 
by  the  voters. 

Therefore,  we  think  the  only  reasonable  con- 
struction which  can  be  given  this  section  is,  that 
once  adopted  by  an  order  of  record  oy  the  county  court 
the  method  of  collection  of  revenue  requires  no  re- 
affirmance unless  there  is  a material  change  made  in 
the  plan  or  method  heretofore  adopted. 


Respectfully  submitted. 


COVELL  R.  HEWiTT, 

Assistant  Attorney  General 
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COUFvY  COLLECTOR:  Rate  of  per  cent  for  collection  of  taxes. 
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x^r.  J.  .1.  Ouerrant, 
County  Collector, 
Callav/ay  County, 
lulton,  i-icsouri. 


FILED 


PL 


Lear  mx.  C-uerrant: 


•<e  wish  to  acknowledge  your  request  for  an 
opinion  wherein  you  state  es  follows: 

"’.Ye  should  like  to  have  you  render  an 
opinion  on  the  following  question. 

/hat  bracket  would  a collector 
be  under  — 10  or  11? 

"We  are  enclosing  you  a form  as  audited 
December  1936,  which  shows  the  amount 
of  beer  and  utility  license  collected. 
Through  an  error,  the  county  clerk 
collected  the  beer  and  liquor  license 
amount  and  this  was  credited  to  the 
capital  school  fund.  Later,  by  order  of 
the  county  court  it  was  transferred  to 
county  revenue  fund.” 


Your  enclosure  reads  as  follows: 


"To  land  tax  book,  1935... 

To  additions  to  land  tax  book,  1935.... 

To  personal  tax  book,  1935 

To  auditions  to  personal  tax  book,  1935 


*109,590.08 

81.48 

22,877.35 

10.63 


To  interest  on  current  tax  books  since 

Jan,  1,  1936  89.79 

To  income  tax  book,  1905  1,685.28 

To  additions  to  income  tax  book,  1935..  1.96 
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rio  Interest  collected  on  income 

tax  book,  1935,  since  June  2 ...  .06 

To  k.  and  tax  book,  1935  4,539.06 

To  additions  to  a*.  and  tax  book, 

1935  

To  collections  on  licenses  from 
j..arch  1,  1935  to  February  29, 


1936  220.00 

Total *193 ,096.69 

Utility  locally  assessed  v 636.86 

Beer  and  liquor  licensee 755.  0" 


Section  9935,  Laws  of  .J.s  ourl , 1933,  page  454,  provides 
for  the  rate  of  per  cent  which  county  collectors  may  charge 
for  the  collection  of  taxes,  in  part,  thus: 

"The  collector,  except  in  counties  where 
the  collector  is  by  lav  paid  a salary  in 
lieu  of  fees  end  other  comensation, 
shall  receive  ae  full  compensation  for 
his  services  in  collecting  the  revenue, 
except  back  taxes,  the  following  commissions 
and  no  more: 

"I.  In  each  co  nty  in  this  state  wherein 
the  whole  state,  county,  bridge,  road, 
shcool  (school)  and  all  other  local  taxes, 
including  .merchants*  and  dramshop  licenses, 
assessed  and  levied  for  any  one  year 

amount  to dollars  or  less,  a 

commission  of per  cent  on  the  amount 

collected. 


"X.  In  all  counties  wherein  the  total 
amount  of  all  such  taxes  and  licenses 
levied  for  any  one  year  exceeds  one 
hundred  and  fifty  thousand  dollars  and 
is  less  than  two  hundred  thousand  dollars, 
a commission  of  two  end  one-fourth  per 
cent  on  the  first  one  hundred  and  fifty 
thousand  dollars  collected  and  one-fourth 
of  one  per  cent  on  whatever  amount  may  be 
collected  over  one  hundred  and  fifty 
thousand  dollars. 
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"a1.  In  all  counties  wherein  the 
total  amount  of  all  such  taxes  and 
licenses  levied  for  any  one  year  exceeds 
two  hundred  thousand  dollars  and  is  less 
than  two  hundred  and  fifty  thousand 
dollars,  a commission  of  one  and  three- 
fourths  per  cent  gn  the  first  two  hundred 
thousand  dollars  collected  and  two  per 
cent  on  v/hatever  amount  may  be  collected 
over  two  hundred  thousand  dollars.** 

The  purpose  of  the  above  sections  is  to  determine 
the  amount  of  compensation  a county  collector  is  to  receive 
for  his  services  in  collecting  the  current  revenue. 

'itfith  respect  to  the  item  narked  "utility  locally 
assessed,"  we  direct  your  attention  to  an  opinion  rendered  by 
this  department  under  date  of  Aufuet  21,  1935,  to  lir.  Lewis  A. 
Duval,  Prosecuting  Attorney,  a copy  of  which  is  enclosed, 
wherein  we  held,  among  other  things,  that  franchise  taxes  and 
railroad  taxes  assessed  under  the  provisions  of  Article  XIII, 
Chapter  59,  R.  S.  Llo.  1929,  should  not.  be  included  in  the 
amount  of  taxes  assessed  rnd  levied  for  the  purpose  of  determin- 
ing the  collector’s  commission  under  the  provisions  of  Section 
9935,  Laws  of  lissouri,  1933,  page  454. 

*nd  with  respect  to  the  same  item,  we  also  direct 
your  attention  to  an  opinion  rendered  by  this  department  under 
date  of  may  14,  1936,  to  mr.  h.  »/.  Starling,  Prosecuting  Attorney 
a copy  of  which  is  enclosed,  wherein  we  held  that  taxes  locally 
assessed  against  electric  power  and  light  companies  are  to  be 
Included  in  the  total  amount  of  taxes  locally  assessed  and 
levied,  for  the  purpose  of  determining  the  collector's  commis- 
sion under  the  provisions  of  Section  9935,  Lav/s  of  Missouri, 

1933,  page  454. 

Section  10066,  Laws  of  .uissouri  , 1933,  pages  422  and  423 
reads  in  part: 


" * * * and  all  property,  real  and 
personal,  including  the  franchises 
owned  by  telegraph,  telephone, 
electric  power  ena  light  companies, 
electric  transmission  lines,  oil  pipe 
lines,  as  pipe  lines,  gasoline  pipe 
lines,  end  express  companies,  shall  be 
subject  to  taxation  for  state,  county, 
municipal  and  other  local  purposes  to 
the  same  extent  as  the  property  of 
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private  persons.  And  taxes  levied 
thereon  shall  he  levied  and  collected 
in  the  manner  as  is  nor/  or  may  here- 
after be  provided  by  lair  for  the 
taxation  of  railroad  property  in  this 
state,  ****.” 


The  Starling  opinion  dealt  primarily  with  the  collector’s 
commission  for  taxes  locally  assessed  and  levied  against  electric 
power  and  light  companies,  but,  in  our  opinion,  taxes  locally 
assessed  and  levied  a ainst  telegraph,  telephone,  electric 
transmission  lines,  oil  pipe  lines,  gas  pipe  lines,  gasoline 
pipe  lines,  and  express  companies  should  also  be  included  in 
determining  the  collector’s  commission  under  the  provisions  of 
Section  9935,  Laws  of  Missouri,  1933,  page  454. 

we  turn  now  to  the  item  marked  ”beer  and  liquor  licenses. " 
In  an  opinion  rendered  by  this  department  to  wr.  Peter  h.  Huck, 
Prosecuting  Attorney,  under  date  of  August  24,  1934,  a copy  of 
which  is  enclosed,  we  held  that  in  the  absence  of  eny  epecific 
direction  on  the  part  of  the  Legislature,  the  collection  of 
the  county  liquor  license  fees  le  properly  the  duty  of  the 
county  collector. 

ihe  above  conclusion  was  bused  on  Section  24,  Laws  of 
mlssouri,  1933-1934,  ^xtra  Session,  pa^e  87,  which  has  since 
been  repealed,  as  follows; 

”The  County  Court  in  each  county  is 
hereby  authorized  to  make  a charge 
for  licenses  issued  to  retail  dealers 
in  all  intoxicating  liquor,  the  charge 
in  each  instance  to  be  determined  by 
the  County  Court,  by  order  of  record,  but 
said  charge  shall  in  no  event  exceed  the 
amount  provided  for  in  Section  22  of  this 
act,  for  state  purposes.” 

Under  the  present  law,  Section  25,  Lsws  of  kissourl, 

1935,  page  276,  there  is  a specific  direction  on  the  part  of 
the  Legislature  that  every  holder  of  a permit  or  license  nay 
the  permit  or  license  fee  into  the  county  treasury  of  the 
county  wherein  the  premises  described  and  covered  by  such 
permit  or  license  ere  located.  There  being  no  duty  on  the 
county  collector  to  collect  the  permit  license  fees,  we  are  of 
the  opinion  that  the  county  collector  may  not  include  same  in 
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the  amount  of  taxes  assessed  and  levied  for  the  purpose  of 
determining  the  collector’s  conmission  under  the  provisions 
o'  Section  9935,  Laws  of  Lissouri , 1933,  page  454. 

You  can  not  under  the  statute  include  the  "beer  and 
liquor  licenses"  item,  which  you  state  amounts  to  i*755.00, 
so  that  adding  the  "utility  locally  assessed"  item  in  the 
amount  of  *636.86,  which,  as  we  pointed  out,  can  not  include 
franchise  taxes  and  railroad  taxes,  together  with  the  other 
items  which  you  show  to  be  in  the  amount  of  .,199,095.69,  makes 
the  total  sum  of  *199,732.55. 

Your  taxes  and  licenses  levied  for  the  one  year  having 
exceeded  *150,000.00  and  being  less  than  *200,000.00,  we  are 
of  the  opinion  that  you  come  within  subsection  or  bracket  10 
as  to  the  rate  of  per  cent  which  you  as  county  collector  may 
charge  for  the  collection  of  county  taxes. 


Respectfully  submitted. 


GRit  3AWYRRS, 

assistant  Attorney  General. 


APPROVE: 


Trrrmrur, 

(Acting)  Attorney  General. 
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PROSECUTING  ATTORNEY  - ELIGIBILITY  TO  APPOINT  AS  PROBATION  OFFICERS  IN 
COUNTIES  OF  LESS  THAN  20,000 


mr.  Percy  W.  Gullic, 
Prosecuting  attorney, 
Oregon  County, 
n.lton,  i-issouri. 


Lear  air: 


,/e  wish  to  a c Knowledge  your  request  for  an  opinion 
wherein  you  state  as  follows: 

"I  would  appreciate  your  opinion  on 
a little  matter  that  has  been  called  to 
my  attention  by  the  Prosecuting  Attorney 
of  Howard  County,  in  regard  to  the 
several  Prosecuting  Attorneys  over  the 
State  in  Counties  with  less  than  20,000 
inhabitants  being  appointed  as  Probation 
Officer  of  their  respective  Counties. 

Mr.  Jack  H.  Denny’s  letter  is  as  follows: 

" ’Sectipn  14,171,  H.  S.  1929,  provides 
as  follows:.  The  Circuit  Judge  shall 
designate  or  appoint  an  officer  of  the 
County  or  so.^e  other  person  to  serve  aa 
Probation  Officer  under  the  direction  of 
the  Court  in  cases  arising  under  this 
article.  The  Court  may  also  designate 
or  appoint  one  or  more  persons  to  act 
as  deputy  Probation  Officers,  section 
14,174  provides  tnat  in  Counties  of  less 
than  twenty  thousand  inhabitants  the 
Prouation  Officer  may  receive  such  salary 
as  the  Circuit  Court  may  with  the  approval 
of  the  Comity  Court  prescribe,  not  exceed- 
ing *>300.00  per  annum. 
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"In  rey  county  It  Is  the  custom  In  cases 
arising  under  the  Juvenile  Court  Act  for 
the  Prosecuting  Attorney  to  file  the 
petition  alleging  the  child  to  be  neglected 
and  delinquent,  for  him.  to  summon  the 
parents,  to  bring  the  child  before  the 
Court,  to  arrange  with  some  person,  usually 
the  Sheriff,  to  keep  the  child  someplace, 
separate  and  apart  from  the  jail,  and  to 
otherwise  handle  the  case.  (Yhile  the 
Circuit  JuuLje  as  Jud^e  of  the  Juvenile 
Court  draws  an  additional  salary  for 
juvenile  work,  and  the  Clerk  of  the  Court 
draws  an  additional  salary  for  Juvenile 
work,  the  Prosecuting  Attorney  draws  no 
additional  salary  for  his  work. 

"I  have  suggested  to  x*y  Circuit  Judge 
that  he  appoint  me  as  Probation  Officer 
and  recommend  to  the  County  Court  that  I 
draw  an  additional  ,,300.00  a year  for  my 
services.  Since  heretofore  I heve  per- 
formed the  same  service  gratuitously, 
ihis  would  not  be  a violation  of  the 
provisions  of  the  State  Constitution  which 
provides  that  no  person  shall  hold  two 
offices  at  the  same  time.  The  Circuit 
Judge  states  that  he  is  perfectly  willing 
to  do  so,  but  he  does  not  wish  to  establish 
the  precedent  of  appointing  the  Prosecuting 
Attorney  to  this  office  and  he  suggested 
that  I write  to  each  of  the  Prosecuting 
Attorneys  and  ende^./or  to  make  such 
procedure  a general  practice  over  the 
State. f 

"Please  advise  If  this  practice  would  be 
legal  and  good  procedure?" 


Oregon  County, having  a population  of  12,220  inhabitants 
(official  census  1930),  comes  within  article  9 of  Chapter  125, 
H.  S.  ^o.  1929,  relating  to  Juvenile  courts  in  counties  under 
50,000  inhabitants. 
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Section  14171,  R.  S.  Ko.  1929,  provides  for  the 
appointment  of  a probation  officer  by  the  circuit  judge: 

"The  circuit  judge  shall  designate 
or  appoint  an  officer  of  the  comity. 
or  some  other  person  to  serve  as 
probation  officer  under  the  direc- 
tion of  the  court  in  cases  arising 
under  this  article.  The  court  may 
also  designate  or  appoint  one  or  more 
persons  to  act  as  deputy  probation 
officers. " 

Section  14175,  A.  S.  ^.o#  1929,  provides  that  it  is 
the  duty  of  every  county  officer  to  aid  the  probation  officer: 

"It  shall  be  the  duty  of  every  county, 
town  or  municipal  officer  or  depart- 
ment, to  render  such  assistance  as 
lies  v/ithin  his  power  to  further 
the  objects  of  this  article.  All 
associations  or  other  agencies  receiv- 
ing any  child  under  this  law  are  hereby 
required  to  give  such  information  to 
the  court  or  any  officer  appointed  by 
said  court  as  said  court  or  officers 
jaay  require." 

The  question  in  the  instant  case  Is  whether  the  duties 
of  prosecuting  attorneys  end  probation  officers  are  so  in- 
compatible as  to  render  it  improper  that  one  nerson  should  hold 
both  offices  at  the  same  time. 

S* 

In  the  case  of  State  ex  rel.  v.  Bus,  135  Ko.  1.  c.  338, 
the  Court  in  holding  that  where  one  officer  has  some  super- 
vision over  the  other,  or  is  required  to  deal  with,  control,  or 
assist  him,  the  offices  would  be  incompatible,  said: 

"The  remaining  Inquiry  is  whether  the 
duties  of  the  office  of  deputy  sheriff 
ana  those  of  school  director  are  so 
inconsistent  and  incompatible  as  to 
render  it  improper  that  respondent 
should  hold  both  at  the  same  time.  At 
common  law  the  only  limit  to  the 
number  of  offices  one  person  might 
hold  was  that  they  should  be  compatible 
and  consistent.  The  incompatibility 
does  not  consist  in  a physical  inability 
of  one  person  to  discharge  the  duties 
of  the  two  offices,  but  there  must  be 
so^e  inconsistency  in  the  functions  of 
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the  two;  gone  conflict  in  the  duties 
re  aired  of  the  of  leers,  as  where  one 
has  some  supervision  of  the  other, 
is  rev. ui  red  to  de  1 v«ith,  control,  or 
assist  hi:*." 


..ere  it  not  for  auction  14171,  supra,  which 
specifically  provides  that  the  circuit  judge  may  designate 
an  officer  of  the  county,  which  necessarily  includes  the 
prosecuting  attorney,  tue  latter  office  . Ight  be  said  to  be 
incompatible  with  the  office  of  probation  officer,  inasmuch 
as  by  virtue  of  section  1*175,  aupre,  it  is  made  the  duty  of 
every  county  officer  to  render  t: e probation  officer  every 
assistance  possible. 


Section  14174,  a.  o.  ^.o.  1929,  provides  the  salary 
of  the  probation  officer,  in  part,  as  follows: 


"The  probation  officer  may  receive 
such  salary  as  the  circuit  court 
may  with  the  approval  of  the  county 
court  prescribe,  not  exceeding,  one 
thousand  dollars  per  annum  in 
counties  of  twenty  thousand  in- 
habitants and  less  t!  an  fifty 
thousand  inhabitants,  and  not  exceed- 
ing three  hundred  dollars  per  annum 
in  counties  of  less  than  twenty 
thousand  inhabitants . " 


The  Court  in  the  ense  of  ooard  of  0 omuls si oners  v. 
Wharton,  261  Pac.  (Colo.)  4,  1.  c.  5,  in  holding  that  an 
officer  who  may  nd  does  hold  two  offices  is  entitled  to 
compensation,  saia: 

" jad  where  an  officer  .jay,  and 
does,  hold  two  offioes,  he  is 
entitled  to  the  compensation  at- 
tached to  each.  Lindeley  v. 
henver,  64  Colo.  444,  453,  172  P. 

707,  and  many  cases  there  cited." 
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irom  the  foregoing,  it  ie  the  opinion  of  this  de- 
partment that  it  would  be  proper  for  the  same  person  to  hold 
the  office  of  prosecuting  attorney  and  the  office  of  probation 
offices  in  counties  of  less  than  fifty  thou: and  inhabitants, 
and  further  that  said  person  would  be  entitled  to  the  compensa- 
tion of  both  offices. 


Respectfully  submitted, 


i-uiA  . : : Ah  , 

.ssistant  attorney  General. 


AirirRGV*w  .* 


J.  £■.  1.  fix.  It.  , 

(Actint)  attorney  General. 


ESCHEATS:  When  payment  may  be  maue  out  of  Escheats  Fund. 


June  18,  1937. 


mr.  John  L.  Gruves, 
nond  Attorney, 

Jefferson  City,  -issouri. 


/ 


jear  *-r.  Uraves: 


we  wish  to  aclcnowledge  your  request  for  an 
opinion  under  date  of  June  11th,  wherein  you  state  as 
follows: 


"This  department  would  appreciate 
an  opinion  of  your  office  on  the 
enclosed  court  order  of  the  Circuit 
Court  of  Nodaway  County,  Mssouri, 
directing  the  payment  of  ^,£38.38  to 
the  order  of  the  Jepartment  of  Public 
welfare  of  the  3tate  of  Ohio,  which 
amount  being  the  Interest  of  Jennie 
Mitchell,  deceased,  in  the  above 
partition  suit. 

"The  enclosed  court  order  sets  out 
the  facts  and  we  do  not  re-state  them 
in  this  request  for  your  legal  opinion." 


The  court  order  maices  the  following  recitals: 

"Now  on  this  8th  day  of  June,  a.  N.  1937 
this  cause  coming  on  for  hearing  upon  the 
application  of  the  -apartment  of  Public 
welfare  of  the  State  of  Ohio  by 
*-rs.  ...argaret  Allman,  it's  director, 
and  also  the  answer  of  Virgil  ..athbun, 
-squire,  Prosecuting  attorney  of  Nodaway 
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County,  issouri  end  It  appearing  to 
the  Court  from  evidence  duly  heard  that 
heretofore,  to-wit:  on  the  19th  day  of 
April  ;»..  u.  1937,  more  than  ten  days  be- 
fore this  date,  that  there  was  served  on 
the  said  Prosecuting  Attorney  of  Nodaway 
County,  Missouri  a written  notice  of  hear- 
ing on  the  19th  day  of  April  A.  D.  1937 
and  thet  service  thereof  was  duly 
acknowledged  by  the  sc  id  Prosecuting 
Attorney;  and  it  also  appearing  to  the 
Court  that  there  was  heretofore  tried  in 
this  Court  a certain  proceedings  wherein 
Isaac  H.  Crain,  et  al.  were  plaintiffs 
and  Hattie  Zinninger,  et  al.  were  defendants 
which  was  an  action  in  partition  and  which 
was  duly  proceeded  within  this  Court  to  a 
final  decree,  in  which  said  final  decree 
the  Court  found  that  one  Jennie  ~J.tchell, 
an  incompetent  person,  confined  in  the 
mayton  State  hospital  at  Dayton,  Ohio,  wus 
entitled  to  an  undivided  one-third  interest 
in  said  land  and  it  was  by  said  decree 
ordered  that  distribution  be  made  on  that 
basis. 

"The  Court  further  finds  that  the  purchase 
price  of-  scid  land  as  sold  at  said  partition 
sele,  wee  the  sum  of  ,,875.00  and  that  the  value 
of  the  interest  of  the  said  Jennie  ^itchell 
in  and  to  said  land  was,  at  the  time  of  the 
rendering  of  the  decree  herein,  of  the  value 
of  *236.38. 

"The  Court  further  finds  that  heretofore, 
to-wit:  on  the  1st  day  of  August,  a.  it.  1923 
the  Sheriff  of  Nodaway  County,  ^Ussouri  paid 
into  the  hands  of  the  Treasurer  of  the  State 
of  l-issouri , ae  due  the  Jennie  Aitchell,  the 
sum  of  *238.38  which  amount  is  still  in  the 
hands  of  the  Treasurer  of  the  State  of 
. issouri  to  the  account  of  the  Escheats  Fund 
in  said  office  of  the  Treasurer  of  the  State 
of  issouri. 

"THE  COURT  FURTHER  FINDS  that  the  said  Jennie 
Idtchell  was  committed  to  the  Dayton  State 
Hospital  on  the  26th  day  of  may,  A.  D.  1894 
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and  died  at  said  Dayton  State  Hospital  on 
the  26th  day  of  «.UcUst,  *.♦  d.  1916  seized 
and  possessed  of  her  interest  in  the  land 
partitioned  herein,  bein<_  the  sister  of 
the  deceased.  That  no  administration  v/as 
ever  ^jranted  on  the  estate  of  the  said 
Jennie  -.JLtchell  in  the  State  of  Ohio,  or 
elsewhere,  and  that  she  died  intestate, 
unmarried  and  without  issue. 

"That  at  the  time  of  her  death  there  was 
due  the  department  of  public  welfare  of  the 
State  of  Ohio  from  the  said  Jennie  i..itchell 
or  her  estate  the  sum  of  *975.61  for  her 
care,  no  part  of  which  has  been  paid.  That 
under  the  statutes  of  the  State  of  Ohio 
administration  can  still  be  granted  on  her 
estate  and  the  statute  of  limitations  of 
actions  does  not  run  against  the  State  of 
Ohio  and  the  said  claim  of  the  Department 
of  Tublic  Welfare  would  be  ellowed  if 
such  an  estate  were  opened,  but  that  the 
said  Jennie  l.ltchell  died  seized  and  pos- 
sessed of  no  other  property  other  than  her 
interest  in  the  land  partitioned  herein, 
the  proceeds  thereof  being  in  the  hands  of 
the  State  Treasurer  of  the  Stete  of  wlissouri 
as  above  setforth.  That  the  requirements 
of  opening  an  estete  foT  the  said  Jennie 
mitchell,  deceased,  would  be  unfair  to  the 
department  of  a ublic  Welfare  of  the  State 
of  Ohio  who  would  be  entitled  to  the  entire 
proceeds  thereof.  That  the  costs  of  adminis- 
tration, considering  the  amount  involved 
would  be  prohibitive. 

"wHmiiLi’CtRi,  it  is  by  the  Court  ordered  that 
the  State  auditor  of  the  State  of  ..issourl 
shall  issue  his  warrant  on  the  State  Treasurer 
of  the  State  of  —issouri  to  be  paid  out  of 
the  escheats  xund  of  the  State  of  Missouri 
for  the  sum  of  *238.38  payable  to  the  order 
of  the  Department  of  Public  Welfare  of  the 
State  of  Ohio,  the  same  to  be  credited  to  the 
account  of  the  said  Jennie  *.itchell,  deceased, 
and  to  deliver  said  warrant  to  their  attorneys 
of  record  or  Charles  ft.  ..organ  of  ftewton. 
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Jasper  County,  Iowa  tne  autnorlzed 
representative  and  agent  of  the  said 
nepartiiient  of  rublic  welfare  of  the  State 
of  whio  ana  ta^e  his  receipt  therefor. 

"It  is  further  Ordered  that  a copy  of 
this  oruar  under  the  seal  of  the  Court, 
shall  be  furnished  to  the  State  Treasurer 
of  the  State  of  missouri  and  also  that  a 
copy  of  this  Order,  under  the  seal  of  the 
Court,  be  furnished  to  the  state  Auditor 
of  the  State  of  Missouri." 


Section  623,  h.  S.  mo.  1929,  provides  as  follows: 

"Within  twenty-one  years  after  any 
money  has  been  paid  into  the  state 
treasury  by  an  executor  or  administra- 
tor, assignee,  sheriff  or  receiver, 
any  person  who  appears  end  claims  the 
same  may  file  his  petition  in  the  court 
in  which  the  final  settlement  of  the 
executor  or  administrator,  assignee, 
sheriff  or  receiver  was  had,  stating 
the  nature  of  his  claim  and  pra:7ing 
that  such  money  be  paid  to  him,  a copy 
of  which  petition  shall  be  served  upon 
the  prosecuting  attorney,  who  shall 
file  an  answer  to  the  same." 


Iron  the  above  it  will  be  noted  that  the  court,  in 
order  for  the  State  auditor  to  issue  his  warrant  on  the  State 
Treasurer,  must  ascertain  two  facts  from  the  claim  presented: 
(1)  that  the  person  is  dead,  and  (2)  that  the  person  applying 
for  the  fund  is  rightfully  entitled  to  the  same. 

In  the  instant  case  the  court  found  both  facts.  The 
question  might  be  raised  whether  a State  is  a "person"  within 
the  meaning  of  the  above  section.  However,  in  our  opinion, 
there  is  no  doubt  that  the  term  as  used  would  include  a State. 

In  the  case  of  City  of  Louisville  v.  commonwealth , 

62  Ky.  295,  1.  c.  296,  the  Court  points  out  that  a general 
law  concerning  persons  may  include  artificial  as  well  as 
natural  persons,  including  each  separate  State; 
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"A  general  law  concerning  persons 
may  include  artificial  as  well  as 
natural  persons;  and  every  corpora- 
tion is  a legal  person,  Even  the 
United  States,  and  each  separate 
State,  and  every  county  in  each  State, 
are  quasi  corporations,  and  each  of 
all  such  corporations  is,  in  law,  a 
person." 


Section  624,  R,  S,  Mo.  1929,  provides  as  follows: 

"The  court  shall  examine  the  said 
claim,  and  tho  allegations  and 
proofs,  and  if  it  find  that  such 
person  is  entitled  to  any  money  so 
paid  into  the  state  treasury  it 
shall  order  the  state  auditor  to 
issue  his  warrant  on  the  state 
treasurer  ft> r the  amount  of  said 
claim,  but  without  interest  or 
costs;  a copy  of  which  order,  under 
seal  of  the  court,  shall  be  a suffi- 
cient voucher  for  Issuing  such 
warrant. " 


The  above  section  places  the  burden  upon  the  court 
to  examine  the  claim  and  the  allegations  of  the  claim. 

In  the  instant  case  the  court  examined  the  claim  and 
the  allegations  supporting  it,  and  found  in  favor  of  the 
Department  of  Public  Welfare  of  the  State  of  Jhio. 

The  jud^ent  shows  that  service  was  had  on  the 
Prosecuting  Attorney  of  Nodaway  County  and  by  him  acknowledged, 
and  further  that  upon  the  cause  coming  on  for  hearing  he  made 
answer.  This  cat  se  was  tried  in  the  court  which  had  previously 
determined  the  deceased's  interests  as  a one-third  interest 
in  land,  which  interest  brought  ^238.58  at  a partition  sale, 
and  was  the  amount  paid  into  the  hands  of  the  Treasurer  of 
the  State  of  Missouri  b.y  the  Sheriff  of  Nodaway  County, 

Mi  3SOUT1. 
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The  court  thus  having  jurisdiction  of  the  parties  and 
of  the  subject-matter,  this  Judgment  can  not  be  attacked  col- 
laterally, as  stated  by  the  court  in  the  case  of  Leahy  v. 
mercantile  Trust  Co.,  296  uo.  561,  247  S.w.  396,  1.  c.  404: 

"hare  we  a judgment  in  the  Circuit 
Court  which  can  be  attacked  collaterally* 

Absent  jurisdiction  of  parties  to  an 
action,  and  absent  jurisdiction  of  the 
subject-matter,  apparent  upon  the  face 
of  the  record,  a judgment  may  be  attacked 
collaterally,  but  not  otherwise. " 

And  in  the  case  of  Mississippi  and  Fox  River  Drainage 
District  v.  Ruddlck,  228  Mo.  App.  1143,  64  S.  W.  (2d)  306, 

1.  c.  308,  the  court  said: 

"Where  a court  has  jurisdiction  of  the 
subject-matter  and  of  the  parties,  its 
Judgment,  in  the  abse  ice  of  fraud  in  pro- 
curing it,  imports  absolute  verity  and  can 
not  be  attacked  by  evidence  outside  the 
record,  Strobel  v.  Clark,  128  ^o.  App.  48, 

106  b.rt.  585.  And  where  a court  of  general 
jurisdiction  has  acquired  jurisdiction  of  a 
case,  any  subsequent  error  or  irregularity 
will  not  oust  it  therefrom  nor  subject  a judg- 
ment, in  tne  exercise  of  that  jurisdiction, 
to  collateral  attack.  State  v.  near,  145  ~o. 

162,  46  8..>.  1099.  its  judgment,  however 
erroneous,  is  not  void  so  as  to  be  subject 
to  collateral  attack.  Harter  v.  Petty,  266 
mo.  296,  161  8.  a.  39;  Forest  Lbr.  Co.  v. 
lining  Co.  (mo.  8 up.)  222  8.  A.  398;  Abernathy 
v.  a.  Co.,  287  *.,o.  30  , 228  8.  «.  486." 

Sections  623  and  624,  supra,  hevint,  been  complied  with, 
we  are  of  the  opinion  that  payment  may  be  made  out  of  the  Lscheats 
Fund  to  the  order  of  the  Department  of  Public  .«elfare  of  the 
State  of  Ohio,  in  the  amount  of  *238.38,  being  the  amount  of  the 
claim  found  by  the  court  to  be  due. 

Res  ectfully  submitted. 


La*  vi.-SSaRLaN , 

Assistant  Attorney  General. 

APPROVED: 


J.  L.  ■i.-YLOL, 

(Acting)  Attorney  General. 
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TAXES: 


• \ ' 

House  Bill  No,  70,  providing  for  the  remission  of 
taxes  applies  to  personal  and  real  taxes  not  re- 
duced  to  .judgment, 


June  22,  1937, 


’ i 
l*T 


Mr.  Donald  Gunn 
1020  Telephone  Building 
1010  Pine  * Street 
St,  Louis,  Missouri 


filed 


Dear  sir: 


This  Department  is  in  reoeipt  of  your  request 
for  an  opinion,  which  reads  as  follows: 


"I  am  writing  you  as  attorney 

for  .villiam  ?.  Baumann,  Collector 
of  the  Herenue  of  the  City  of  St, 
Louis. 

We  note  that  House  Bill  #70  has 
been  passed  by  both  branches  of 
the  legislature  and  i3  now  await- 
ing the  Governor’s  signature,  to 
become  a lav.r.  The  bill  contains 
an  emergency  clause  und  will  be- 
come effective  immediately,  be, 
therefore,  write  you  at  this  time 
so  that  we  may  have  an  opinion  on 
certain  questions  in  our  possess- 
ion immediately  the  act.  becomes 
effective,  at  which  time  we  will 
undoubtedly  be  swamped  by  tax- 
payers seeking  to  taxe  advantage 
of  the  bill. 

Will  you  be  good  enough  to  advise 
U3  your  answers  tc  the  following 
questions: 

1.  Does  the  act  apply  to  both  per- 
sonal and  real  estate  taxes  for  the 
year  1936? 
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2.  Does  the  act  walre  court  costs 
accumulated  on  suits  filed  prior 

to  the  passage  thereof,  but  not  re- 
duced to  Judgment. 

3.  Does  the  act  waive  ocurt  costs 
accumulated  on  suits  filed  prior  to  the 
passage  thereof,  and  reduced  to  Judg- 
ment prior  to  said  passage? 

4.  Does  the  act  waive  attorney’s  fees 
in  situations  suoh  as  wre  outlined  in 
questions  2 and  3. 

5.  Does  the  act  waive  interest  and 
title  fees  where  these  items  have  been 
heretofore  included  in  a Judgment  ob- 
tained for  delinquent  taxes? 

6.  If  question  5 is  answered  in  the 
negative,  does  the  aot  waive  interest 

of  6$  on  Judgment,  whioh  has  accumulated 
since  the  rendition  t ereof,  as  provided 
by  law  on  all  Judgments?" 


House  Bill  No.  70,  provides  as  follows: 


"3eotion  1.  In  payment  of  the  taxes 
assessed  against  any  person  whose 
name  appears  upon  the  personal  delin- 
quent lists  of  any  year  or  years  prior 
to  January  1,  1937,  and  in  payment  of 
the  taxes  assessed  against  any  real 
estate  which  appears  upon  the  lists 
of  delinquent  and  baok  taxes  of  any 
year  or  years  prior  to  January  1,  1937, 
including  delinquent  taxes  for  the  year 
1936,  the  collectors  of  revenue  of  the 
counties  and  oities  of  this  state  are 
hereby  empowered  and  direeted  to 
accept  the  original  amount  of  said 
taxes  as  charged  against  any  suoh 
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person  or  real  estate  relieved 
of  the  penalties,  interest  and 
costs  accrued  upon  the  same  ex- 
cept the  commission  of  said 
collectors  of  revenue,  as  same 
are  now  provided  by  law  for  the 
collection  of  delinquent  taxes; 
provided,  however,  that  such 
remission  of  penalties,  interest 
and  oosts  shall  be  in  full  if  said 
taxes  are  paid  not  later  than  June 

30,  1937;  if  paid  after  June  30, 

1937,  and  not  later  than  August  31, 
1937,  then  such  remission  shall  ' 
be  75  per  cent  of  such  penalties, 
interest  and  costs;  if  paid  after 
August  31, ' 1937, • and  not  later  than 
October  31,  1937,  such  remission 
shall  be  50  peroent  of  such  penalties, 
interest  and  oost;  if  paid  after  Oct- 
ober 31,  1937,  and  not  later  than 
Deoember  31,  1937,  then  suoh  remiss- 
ion shall -be  25  peroent  of  suoh 
penalties,  interest  and  oosts, 
provided  further,  that  after  Deoember 

31,  1937,  all  penalties  interest  and 
costs  as  aforesaid  shall  be  restored 
and  be  in  full  force  and  effect  for 
the  full  period  of  time  since  t elr 
accrual  and  as  if  this  aot  had  not 
been  passed. 

Section  2.  The  provisions  of  this 
net  shall  cease  and  be  of  no  effeot 
after  January  1,  1938. 

Section  3.  As  the  expeditious  col- 
lection of  suoh  taxes  and  lists  is 
necessary  for  the  maintenance  of  the 
State  Institutions  and  for  the  support 
of  Public  Schools,  an  emergency  exists 
within  the  meaning  of  Section  57  of 
Article  4 of  the  Constitution  of  this 
State  and  also  an  emergency  exists 
within  the  meaning  of  Seotion  36  of 
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Article  4 of  the  Constitution  of 
this  State,  and  this  act  shall  be 
in  force  and  take  effect  from  and 
after  its  passage  and  approval  by 
the  Governor. " 


We  take  your  questions  up  in  the  order  they 
are  enumerated  in  your  request. 


I. 

In  your  first  question  you  asked  whether  the 
act  applies  to  both  real  and  personal  taxes  for  the  year 
1936.  In  Section  1 of  the  act,  it  speoifioally  states 
that  it  shall  apply  to  taxes  assessed  "against  any  person 
whose  name  appears  upon  the  personal  delinquent  list", 
to  taxes  assessed  "against  any  real  estate",  and  to  include 
"delinquent  taxes  for  the  year  193ft." 

Therefore,  both  real  and  personal  taxes  for 
the  year  1936  are  within  the  provisions  of  the  aot. 


II. 


The  second  question  as  to  whether  the  aot 
waives  oourt  oosts  accrued  on  suits  filed  prior  to  passage 
of  the  aot  but  not  reduced  to  judgment. 

House  Bill  No.  70  is  identical  so  far  as  this 
question  is  concerned,  with  a statute  passed  by  the  Legis- 
lature in  1933,  Laws  of  1933,  page  423.  The  Supreme  Court 
en  banc  in  3tate  ex  rel  Crutcher  v.  Koeln,  332  Missouri  1229 
had  the  1933  Statute  before  it  for  interpretation.  It  held 
that: 


"As  used  in  the  Chapter  on  Tax- 
ation in  the  Revised  Statutes^ 
the  eipressions  "commissions",' 
"interest",  "fees"  and  "oosts", 
are  included  in  the  Generic  term 
penalty. " 
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In  State  ex  rel  McKittriok  ▼.  Bair,  333  Missouri  1 
63  3.W.  (2d)  64,  the  court  again  had  before  it  the  remission 
statute  in  which  case  the  collateral  issues  arising  as  to 
fees  and  costs  were  involved  and  the  court  en  banc  through 
Judge  Hayes  succinctly  stated  the  rule  as  follows: 


"3o  we  think  that  under  proper 
construction  of  the  statute 
assailed  in  the  instant  case  * * 

* * that  penalties  are  remitted 
in  the  maimer  provided  in  No.  80 
upon  proper  tender  of  payment  of 
the  original  taxes  without  penal- 
ties,  fees  or  costs  "before  judgment 
rendered.** 


The  oourt  said  further: 

"A  taxpayer  exercises  the  first 
option,  may  pay  the  original  tax 
without  more  and  all  penalties 
are  thereby  discharged  and  his 
pending  tax  suit,  if  any,  will 
be  abated." 


Under  the  rulings  in  the  above  case,  we  are  of 
the  opinion  that  the  remission  statute  in  question  dis- 
charges all  court  costs  against  the  delinquent  taxpayer 
if  he  pays  the  original  tax,  plus  the  collector’s  com- 
mission, and  the  same  has  not  been  reduced  to  Judgment. 


III. 


The  third  question  relates  to  court  costs  when 
the  suit  to  collect  delinquent  taxes  has  been  reduced  to 
Judgment  prior  to  the  passage  of  the  act.  12  C.J.  par- 
agraph 584,  page  984,  states: 


"The  Legislature  may  not  under  the- 
guise' of  an  act  affecting  remedies, 
annul,  set  aside,  or  impair  final 
Judgmen  ts  obtained  before  the  pass- 
age of  the  act." 
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This  rule  is  recognized  in  the  Bair  Case,  supra,  wherein 
the  oourt  specif ioally  points  out  that  the  rules  laid 
down  applied  to  suits  that  hare  not  been  reduced  to  judg- 
ment. The  court  said  at  l.o.  14: 


"From  the  statute  itself,  it  is 
obvious  that  the  attorney’s  right 
to  fees  accrues  as  a whole  after 
collection  made  or  Judgment  rendered.” 


And  further: 


"It  only  fixes  the  status  of  the 
attorney  as  his  right  to  compensation 
and  the  amount  thereof  when  in  the  tax 
suit  the  liability  therefor  becomes 
fixed  upon  the  taxpayer’s  property 
by  the  final  Judgment  in  the  oase." 


And  still  further  at  l.c.  16: 

"Under  a proper  construction 
of  the  statute  * * * the  penalties 
are  remitted  * * * before  judgment 
rendered.” 


It  is,  therefore,  our  opinion  when  the  delin- 
quent taxes  have  been  reduced  to  judgment,  that  the  re- 
mission statute  does  not  in  any  way  apply. 


IV. 

The  fourth  question  deals  with  attorney  fees 
in  suits  which  have  or  have  not  been  reduced  to  Judgment. 
The  rules  cited  in  answer  to  questions  2 and  3 apply  to 
this  question. 

In  the  Bair  Case,  supra, 
tax  attorneys,  the  oourt  held: 


concerning  fees  due 
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"From  the  statute  itself,  it  is 
obvious  that  the  attorney’s  right 
to  fees  does  not  accrue  pari  passu 
with  the  rendering  of  each  act  of 
serrioe  in  a given  case,  but  accrues 
as  a whole  after  collection  made,  or 
Judgment  rendered," 

* * * * 

"The  fees  of  the  ***  attorney  and 
of  the  interveners  are  subordinate 
to  the  general  legislative' power  to 
impose,  increase,  diminish,  or  remit 
penalties  for  tax  delinquencies;" 


As  the  court  held  that  the  attorney  fees  were 
costs  within  the  purview  of  the  statute  in  that  case,  there 
can  be  no  doubt  but  that  attorney  fees  are  remitted  by  the 
instant  law  in  case  the  suit  has  not  been  reduced  to  judgment. 


V. 


Question  five  concerns  the  status  under  House 
Bill  No,  70  of  interest  and  title  fees  which  have  been  in- 
cluded in  a tax  judgment. 

In- view  of  the  rules  set  forth  in  answer  to 
question  three,  it  is  our  opinion  that  the  aot  does  not 
apply  in  any  way  to  oases  where  Judgment  has  been  ob- 
tained prior  to  the  effective  date  of  House  Bill  No.  70, 
and  so  the  interest  and  title  fees  must  be  paid  by  the 
taxpayer  when  he  satisfies  the  Judgment. 


VI. 

Question  six  deals  with  whether  the  aot  waives 
the  interest  of  six  percent  upon  the  judgment  as  is  provided 
for  by  statute  in  relation  to  judgments.  This  is  similar 
to  question  five  and  comes  within  the  same  reasoning  of 
question  three,  Y/e  hold  that  the  remission  statute  does 
not  waive  the  interest  on  judgments  against  delinquent  tax- 
payers. 
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While  It  Is  not  a part  of  the  request,  we 
quote  for  your  information  certain  rules  laid  down  in 
State  ex  rel  1'cKittriok  v.  Bair,  supra,  i&ich  may  assist 
you  in  this  matter. 


"Concerning  this  matter  it  is  our 
▼lew,  (1)  that  none  can  proceed  to 
final  judgment  before  the  expiration 
of  the  aot  on  January  1 nextj  (2)  a * 
taxpayer  exercising  the  first  option, 
may  pay  the  original  tax  without  more 
and  all  penalties  are  thereby  dis- 
charged and  his  pending  tax  suit, 
if  any,  will  be  abated;  (3)  exercising 
the  second  option,  the  taxpayer,  if 
suit  be  pending  against  him,  must  in 
addition  to  the  original  tax  pay  one- 
fourth  of  all  penalties  formerly 
chargeable,  in  full  discharge  of  the 
whole  and  the  suit  will  likewise 
abate;  and  (4)  the  same  process  and 
result  will  apply  in  a general  way 
to  the  remaining  options.  We  think 
this  mode  of  procedure  seems  pract- 
ical and  just,  and  accomplishes  the 
legislative  purpose,  as  we  hare 

determined  it." 

* 

However,  it  should  be  noted  that  under  House 
Bill  No.  70,  the  collector's  commission  must  be  paid  in 
every  case. 


CONCLUSION 


It  is  therefore  * the  opinion  of  this  Depart- 
ment that  House  Bill  No.  70,  vftiioh  deals  with  the  remission 
of  delinquent  taxes  applies  to  both  real  and  personal  taxes 
and  to  takes  for  the  year  1936  and  prior  years. 

It  is  further  the  opinion  of  this  Department, 
that  oourt  oosts  and  attorney  fees  in  suits  for  delinquent 
taxes  that  have  not  yet  been  reduoed  to  judgment  are  re- 
mitted by  this  statute  and  the  taxpayer,  exercising  the 
first  option,  upon  the  payment  of  the  original * amount  of 
taxes  together  with  the  collector's  commission,  is  entitled 
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to  a discharge.;  exercising  the  second  option,  he  is 
required  to  pay  the  original  tax  plus  the- collector’s 
commission  and  one-fourth  of  the  interest,  penalties 
and  costs  and  so  on,  depending  upon  the  time  at  which 
the  taxes  are  paid.  However,  all  costs  and  attorney 
fees  which  are  included  in  any  judgment  obtained  prior 
to  the  effective  date  of  House  Bill  No.  70,  must  be  paid 
by  the  taxpayer  redeeming. 


APPROVED: 


Yours  very  truly, 


TRY  6.  YiALTNER  JR. 
Assistant  Attorney-General 


J.  S.  TAYLOR  (Acting) 
Attorney-General . 


RATES  - MOTOR  CARRIERS  - JOINT  SERVICE  - Circumstances 
under  which,  two  carriers  combining  permitted 
routes  are  guilty  of  usurping  unpermitted  through 
routing. 


August 


Hon.  G.  Derk  Green, 

Prosecuting  Attorney  of  Linn  County, 
Maroeline,  Missouri. 

Dear  sir: 


3,  1937. 


FILED 

2 


/ 


A request  for  an  opinion  has  been  received 
from  you  under  date  of  April  19,  1937,  such  request 
being  in  the  following  terms: 

"The  State  Highway  Patrol  and  a represen- 
tative of  the  Public  Servioe  Commission 
filed  a complaint  a few  days  ago  before 
a Justice  of  the  peace  of  this  County 
against  John  Latta,  who  operates  a truck 
line  out  of  Brookfield,  charging  him  with 
accepting  property  for  transportation 
from  a point  on  a regular  route  destined 
to  a point  on  a regular  route  without 
having  a certificate  of  convenience  and 
necessity  therefor.  The  facts  involved 
were  new  as  far  as  I could  ascertain,  and 
the  Public  Servioe  Commission  representa- 
tive did  not  have  any  ruling  from  his 
department  covering  a similar  fact. 

"It  was  suggested  and  agreed  that  before 
this  prosecution  continued,  an  opinion 
should  be  obtained  from  your  office.  Then 
the  case  can  probably  be  disposed  of  with- 
out trial,  based  upon  your  opinion. 

"The  facts  are  as  follows;  Defendant  Latta 
has  a permit  for  a regular  route  between 
St.  Joseph  and  Brookfield,  Missouri.  Byers 
Transportation  of  Kansas  City  has  a permit 
for  a regular  route  from  Kansas  City  to  St. 
Joseph,  Missouri.  The  Churchill  Truck  Lines 
have  a permit  for  regular  route  between 
Kansas  City  and  Brookfield.  This  particular 
shipment  was  shipped  by  the  Koch  Butohers 
Supply  Company  from  North  Kansas  City, 
Missouri,  to  Johnson  Brothers  at  Brookfield, 
Missouri,  wad  was  billed  "Byers  c/o  Latta” 
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on  Mar eh  6,  1937.  This  shipment  was 
delivered  to  the  Byers  Trucca,  and  was 
by  them  hauled  to  St.  Joseph.  When  it 
arriveu  in  St.  Joseph,  the  Byers  people 
unloaded  it  at  their  ware-house  and  noti- 
fied Latte  that,  it  was  there  for  delivery 
to  Brookfield.  Previous  to  that  time, 

Lett a had  called  at  the  Byers  ware-house 
for  the  purpose  of  accepting  this,  but  it 
had  not  arrived  at  the  time  he  oulled  for 
it. 

’’This  Indicated  that  he  was  ezoeoting  the 
shipment.  However,  when  he  was  later 
called  by  Byers  and  notified  that  the  ship- 
ment was  there,  Lutta  refused  to  aooept  it, 
beoause  he  had  no  authority  to  accent  ship- 
ments originating  in  Kansas  City  and  des- 
tined for  Brookfield.  The  Byers  people 
then  stated  that  they  would  deliver  the 
shipment  to  some  other  authorized  trucker 
for  delivery  to  Brookfield.  Latta  thereupon 
telephoned  to  the  shipper,  and  upon  instruc- 
tions from  the  shipper,  accepted  the  ship- 
ment at  the  Byers  ware-house  and  delivered 
it  In  Brookfield.  His  arrest  wee  brought 
about  upon  the  complaint  of  Churchill. 

Latta  did  not  have  authority  to  render 
Joint  service  with  Byers  from  Kansas  City 
to  Brookfield. 

"The  shipper,  He  oh  Butchers  3upply  Company, 
explaining  the  routing  through  Byers  and 
Latta,  claims  that  they  could  not  find  any 
other  truck  line  with  equipment  of  adequate 
size  to  handle  the  shipment  which  consist- 
ed of  a crated  counter  approximately  13  feet 
long,  3&  foet  thick  and  4&  feet  high.  How- 
ever, the  equipment  of  Churchill  can  be 
shown  to  be  sufficient  to  handle  this  ship 
ment,  and  of  equal  oapaoity  of  Latta’s. 

"Fatrolraon  say  that  this  is  merely  a means 
of  evading  the  law,  and  that  they  have  had 
considerable  trouble  with  carriers  ’chisel- 
ing’ in  this  way.  However,  I do  not  believe 
we  could  establish  by  evidence,  the  fact  that 
Latta  huB  done  this  before. 

nWe  would  like  your  opinion  as  to  whether  or 
not  Latta  is  guilty  of  a violation  by  accept- 
ing this  shipment.  In  view  of  the  fact  that 
the  Public  Service  Commission  and  the  High- 
wav  Patrol  are  not  ooaitive  on  this  point. 
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and  no  similar  case  haring  been  call- 
ed to  my  attention,  we  considered  it 
nroper  to  ask  for  this  opinion  from 
your  office.  Please  advise  me  as 
soon  as  possible,  us  this  case  is  being 
delayed  awaiting  your  opinion." 

Laws  of  Missouri  of  1V35,  page  321,  Section 

5267(e)  provides  as  follows:  % 

"It  shall  bo  unlawful  for  any  no  tor 
carrier,  except  one  having  a certifi- 
cate of  convenience  and  necessity 
authorizing  such  service,  to  aocspt 
persons  or  property  for  transportation 
from  a point  on  a regular  route  des- 
tined to  a point  on  a regular  route, 
or  where  through  or  joint  service  is 
being  operated  between  such  points, 
and  any  motor  carrier  so  offending 
shall  bo  guilty  of  a misdemeanor  and 
punished  as  provided  by  section  5275 
of  this  aot." 

You  do  not  state  in  your  latter  whether  John  Latta  is  a 

common  motor  carrier  or  a contract  hauler  but  it  would 
seam  to  make  no  difference  under  which  kind  of  permit  lie 
operates,  as  Laws  of  Missouri  of  1931,  page  304,  Section 
5270(e)  oontaina  the  same  provision  applying  to  contract 
haulers. 


Although  the  language  of  the  section  above 
quoted  is  not  ae  clear  as  it  might  be,  ws  believe  that  it 
is  sufficiently  definite  to  make  it  unlawful  for  John  Latta 
and  Byers  Transportation  Company  to  maintain  Joint  service 
betv/een  Kansas  City  and  Brookfiald  unuor  an  agreement  whereby 
Byers  Transportation  Company  would  do  the  transporting  from 
Kansas  City  to  St.  Joseph  and  Latta  from  St.  Joseph  to  Brook- 
field. Nor  would  the  fact  that  only  one  shipment  was  made 
prevent  the  acceptance  of  this  one  shipment  from  being  a 
violation  of  law,  because  if  La«ta  and  Bytrs  Transportation 
Company  should  decide  to  make  and  carry  out  such  an  arrange- 
ment for  joint  service,  the  first  shipment  pursuant  to  this 
arrangement  would  be  as  much  of  a violation  of  law  as  the 
last  such  shipment. 

On  the  other  hand,  wo  believe  that  it  is  equally 
clear  that  if  a shipper  like  Koch  Butchers  Supply  Company 
should  engage  Byers  Transportation  Company  to  haul  a shipment 
from  Kansas  City  to  St.  Joseph,  without  the  knowledge  of  Latta, 
and  after  the  shipment  had  arrived  in  St.  Joseph  the  shipper 
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should  for  the  first  time  communicate  with  Latte  and  enter 
into  a oontract  with  Latta  for  the  carriage  by  him  of  this 
shipment  from  St.  Joseph  to  Brookfield,  the  acceptance  by 
Latta  of  this  shipment  would  be  precisely  within  the  terms 
of  his  permit,  and  would  not  be  illegal.  Of  oourse,  if 
Latta  made  a practice  of  accepting  freight  under  these  cir- 
cumstances, it  would  tend  to  show  that  even  although  he 
might  not  h.^ve  advance  knowledge  of  the  proposed  shipments 
from  Kansas  City  to  St.  Joseph,  that  he  was  deliberately 
avoiding  such  advance  knowledge  so  th at  he  could  evade  the 
charge  of  being  a party  to  prohibited  Joint  service,  but 
under  the  "sots  as  stated  in  your  letter,  no  praotioe  of 
this  sort  could  be  established,  and  therefore  your  inquiry 
must  be  treated  as  dealing  only  with  a single  instance  of 
this  kind  of  a shipment. 

•e  will  also  assume  that  the  actual  contract 
between  Latta  and  the  shipper  was  not  entered  into  and  did 
rot  become  binding  until  the  time  of  the  telephone  conversa- 
tion between  Latta  and  the  shipper  after  the  goods  had  arriv- 
ed in  St.  Joseph.  Mb  thus  have  a situation,  as  we  interpret 
your  letter,  where  the  ship  er  at  the  time  of  shipment  con- 
templated a through  shipment  under  a joint  service  from 
Kansas  City  to  Brookfield,  where  the  billing  showed  on  its 
faoe  that  this  was  the  intention,  where  Latta  knew  this  to 
be  a fact  before  the  shipment  reached  the  junction  point, 
declined  to  accept  the  shipment  after  its  arrival  at  the 
junction  point,  but  then,  within  a short  time,  entered  into 
a contract  with  the  shipper  to  oomplete  the  carriage  and  did 
com;  late  it  so  that  it  was  handled  exactly  in  the  manner 
which  the  shipper  intended  at  the  time  of  shipment  from  the 
point  of  origin. 

We  have  been  unable  to  find  any  Judicial  con- 
structions of  the  statutes  above  referred  to,  nor  have  we 
been  able  to  find  any  I£l.  souri  cases  which  would  give  us 
any  assistance.  However,  the  case  of  Baltimore  & Ohio 
South-western  Railroad  Co.  v.  Settle,  260  U.£>.  166  (1922), 
involves  a situation  so  similar  to  the  facts  in  your  case, 
and  contains  an  ana.lysia  and  argument  whioh  fits  so  well 
the  situation  in  your  case,  that  wo  believe  that  it  will 
serve  as  the  basis  for  this  opinion. 

In  the  settle  case  a shipper  at  point  of  origin 
delivered  to  a railroad  freight  consigned  to  Oakley,  paid  the 
freight  for  this  shipment  and  received  at  Oakley  delivery  of 
the  loaded  cars,  and  then,  within  a few  days,  reshipped  the 
oars  by  the  saxae  railroad  from  Oakley  to  liadisonville,  also 
peying  the  freight  for  that  shipment.  The  through  rate  from 
the  point  of  origin  to  Madisonville  was  higher  than  the  total 
of  the  local  rates  from  the  point  of  origin  to  Oakley,  and 
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from  Oakley  to  Madisonville,  and  the  railroad  sued  the 
ship  or  for  the  difference  between  the  total  freight  paid 
by  the  shipper  and  the  amount  which  would  hare  been  paid 
under  the  through  rate. 

The  court  said; 

"The  contention  of  the  shippers  is  that 
the  character  of  a movement,  as  intrastate 
or  interstate,  and,  henoe,  what  the  appli- 
cable rate  is,  depends  solely  upon  the 
oon tract  of  transportation  entered  into 
between  shipper  and  carrier  at  the  point 
of  origin  of  the  traffio;  that  when  an 
interstate  shipment  reaches  the  destina- 
tion named  in  this  contract  and,  after 
payment  of  oharges,  delivery  is 
taken  there  by  the  consignee,  the  con- 
tract for  interstate  transportation  is 
ended;  that  any  subsequent  movement  of 
the  commodity  is,  of  neoessity,  under  a 
new  contract  with  the  carrier  and  at  the 
published  rate;  and  that,  sinoe  this 
lumber  came  to  rest  at  Oakley  before  that 
new  movement,  the  reshipment  from  there 
to  Madisonville  (both  stations  being  with- 
in the  State  of  Ohio),  was  an  intrastate 
movement.  * * * whether  the  interstate 
or  the  intrastate  tariff  is  applicable  de- 
pends upon  the  essential  oharaoter  of  the 
movement.  That  the  contract  between  ship- 
per and  carrier  does  not  necessarily  deter- 
mine the  oharaoter  was  settled  by  a aeries 
of  cases  in  which  the  subject  received  much 
consideration.  Southern  Paoifio  Terminal 
Co.  v.  Interstate  Commerce  Commission,  219 
U.S.  498;  Ohio  Railroad  Commission  v. 
r/orthington,  225  U.S.  101;  Texas  & New 
Orleans  R.  R.  Co.  v.  Sabine  Tran  Co.,  227 
U.S.  Ill;  Railroad  Comission  of  Louisiana 
v.  Texas  k Pacific  Ry  Co.,  229  U.S.  336. 

And  in  Baer  Brothers  Teroantile  Co.  v. 

Denver  fc  Rio  Grande  R.  R.  Co.,  233  U.S. 

479,  490,  this  Court  held  that  a carrier 
cannot,  by  separating  the  rate  into  its 
component  parts,  charging  local  rates 
and  issuing  looal  way  bills,  oonvert  an 
Interstate  shipment  into  intrastate  trans- 
portation, and  thereby  deprive  a shipper 
of  the  bsnofit  of  an  appropriate  rate  for 
a through  interstate  movement. 
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"*  * * Madisonville  was  at  all  tines  the 
destination  of  the  oars;  Oakley  was  to  be 
merely  an  intermediate  stopping  place;  and 
the  original  intention  persisted  in  was 
carried  out.  That  the  Interstate  Journey 
night  end  at  Oakley  was  never  more  than  a 
possibility.  Under  these  oircumstanoes, 
the  intention  as  it  was  carried  out  deter- 
mined, as  matter  of  law,  the  essential  nature 
of  the  movement;  and  hence  that  the  movenent 
through  to  Madisonville  was  un  Interstate 
shipment.  For  neither  through  billing,  un- 
interrupted movement,  continuous  possession 
by  the  carrier,  nor  unbroken  bulk,  is  an 
essential  of  a through  interstate  shipment. 
These  are  common  incidents  of  a through 
shipment;  and  whan  the  intention  with  which 
a shipment  wee  made  is  in  issue,  tie  presence, 
or  absenoe,  of  one  or  all  of  these  incidents 
mny  be  important  evidence  boaring  upon  that 
question.  But  where  it  is  admitted  that 
the  shipment  made  to  the  ultimate  destina- 
tion had  at  all  times  been  intended,  those 
incident s are  without  legal  significance  as 
bearing  on  the  character  of  the  traffic. 

"The  mere  fact  that  oars  reoeived  on  inter- 
state movement  are  reshipped  by  the  consignee, 
after  a brief  interval,  to  another  point, 
does  not,  of  course,  establish  an  essential 
continuity  of  movement  to  the  latter  point. 

The  reshlpment,  although  immediate,  may  be 
an  Independent  Intrastate  movement.  The 
instances  are  many  where  a looal  shipment 
follows  quickly  upon  an  interstate  shipment  and 
yet  is  not  to  be  deened  part  of  it,  even 
though  some  further  shipment  was  contemplat- 
ed when  the  original  movement  began.  Ship- 
ments to  and  from  distributing  points  often 
present  this  situation,  if  the  applieable 
tariffs  do  not  confer  reconsignment  or  tran- 
sit privileges.  The  distinction  is  dear 
between  oases  of  that  character  and  the  one 
at  bar,  where  the  essential  nature  of  the 
traffic  as  a through  movement  to  the  point 
of  ultimate  destination  is  shown  by  the 
original  and  persisting  intention  of  the 
shippers  which  was  carried  out." 
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We  hare  felt  warranted  in  quoting  so  much  of  the 
opinion  in  this  case  because  Mr.  Jhstiee  Brandeis  expresses 
himself  in  clear  and  forceful  language  which,  autatls  mutandis, 
applies  with  equal  force  to  your  case.  In  both  the  Settle 
case  and  your  case,  the  ouestion  is  whether  a combination  of 
two  local  services  over  a route  for  which  there  i9  an  author- 
ized through  service  can  be  used  to  the  detriment  of  the  through 
service.  In  the  Settle  case  this  made  a difference  in  rates, 
whereas  in  your  oase  it  means  a difference  in  the  identity  of 
the  carriers,  but  we  do  not  regard  this  difference  as  of  any 
iaqportance.  In  both  cases  the  original  intention  of  the 
ship, er,  although  it  could  have  boen  changed  at  the  Intermediate 
Junction  point,  was  not  changed  but  was  persisted  in  and  carried 
out  ae  planned.  In  both  cases  the  contract  of  carriage  between 
the  intermediate  point  and  the  point  of  ultimate  destination 
was  not  entered  into  until  the  goods  had  oome  to  rest  at  the 
intermediate  point,  and  the  first  lap  had  been  finished  and 
the  first  contract  of  carriage  completely  executed. 

The  only  significant  difference  between  the  settle 
cose  and  your  cnee  is  that  in  the  Settle  case  the  parties  to 
each  of  the  two  contracts  were  the  same,  whereas  in  y ur  oase 
the  contracts  are  with  different  carriers.  Hoover,  since 
Latta  knew  about  the  proposed  shipment  before  it  arrived  at  the 
Junction  point,  einoe  the  shir  men t was  billed  through  him, 
and  slnoe  after  an  unimportant  protest  he  ultimately  carried 
out  his  part  of  the  carriage  exactly  according  to  the  original- 
ly planned  intention  of  the  shipper,  we  believe  that  this 
eliminates  the  Importance  of  this  variation  from  the  Settle 
oase.  The  last  paragraph  quoted  above  from  the  Settle  case 
shows  th8t  it  would  not  always  be  easy  to  draw  the  line  in 
cases  of  this  kind,  but  in  your  case  we  believe  that,  even  in 
a criminal  prosecution,  the  facts  would  bring  Latta  across  the 
liability  line. 

In  conclusion,  it  is  our  opinion  that  under  the  facte 
stated  in  your  letter,  John  Latta  was  guilty  of  a violation  of 
the  Public  Service  Covmiission  Laws  in  accepting  the  shipment  in 
que stlon. 


Very  truly  yours. 


HOWARD  H.  HILLUR, 

Assistant  Attorney  General. 


APPROVED: 


j.  e.  Taylor, 

(Aoting)  Attorney  General. 


\ 


COUNTY  BUDGET  ACT: 

HOJSE  BILL  177: 

CIRCUIT  CLERKS:  Shall  only  receive  additional  compensa- 

tion out  of  excess  which  exists  in  any 
class  at  the  close  of  the  fiscal  year; 
the  transfer  of  the  fund  can  be  made 
under  the  authority  of  Sections  12167 
and  12168,  R.  S.  Mo.  1929. 


■august  24,  1937 


Honorable  G.  Derk  Green 
Prosecuting  Attorney 
Linn  County 
Marcel ine, Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  letter 
of  June  26  relating  to  the  budget  as  affected  by  the 
recent  act  relating  to  the  salary  of  circuit  clerks. 
Your  letter  is  as  follows: 

”1  would  like  to  request  an 
opinion  in  regard  to  the 
effect  of  the  circuit  clerk 
bill  upon  payments  made  as 
compensation  to  the  Circuit 
Clerks  through  the  county 
court.  This  bill  was  signed 
by  Governor  Stark  on  June  22nd 
and  contained  an  emergency 
clause.  The  county  court 
suggests  to  me  that  money  for 
the  payment  of  this  additional 
compensation  was  not  provided 
for  in  the  1937  budget.  As  a 
result,  there  is  no  money  in 
Class  4 to  pay  for  this  and  this 
is  the  class  out  of  which  such 
expense  is  payable.  However, 
there  is  plenty  of  money  In 
Class  3 in  this  county,  out  of 
which  the  additional  amounts 
could  be  paid,  and  it  is  possible 
that  there  will  be  money  left  in 
Class  4 at  the  end  of  the  year. 

"we  would  like  an  opinion  as  to 
whether  or  not  this  addition- 
al money  to  the  circuit  clerk 
can  be  paid  out  of  funds  in 
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Class  3 at  the  present  time. 
Also,  whether  or  not  this 
amount  can  be  paid  to  the 
circuit  court  out  of  any 
funds  remaining  in  Class  4 
at  the  end  of  the  year  after 
payment  of  other  items  cover- 
ed by  the  budget* 

"he  would  also  be  glad  to  have 
your  opinion  generally  cover- 
ing tne  interpretation  of  this 
bill,  its  effect  and  the  method 
in  which  the  matters  involved 
should  be  dealt  with  by  the 
county  court  and  the  county 
treasurer.” 


According  to  the  provisions  of  the  Covin ty  budget  Act,  page 
340  et  seq..  Laws  of  Missouri  1933, 

"The  county  courts  of  the  several 
counties  of  this  state  are  here- 
by authorized,  empowered  and  di- 
rected and  it  shall  be  their 
duty,  at  the  regular  February  term 
of  said  court  in  every  year,  to 
prepare  and  enter  of  record  and 
to  file  with  the  county  t reasurer 
and  the  state  auditor  a budget  of 
estimated  receipts  and  expendi- 
tures for  the  year  beginning 
January  1,  and  ending  December  51 •" 


Under  Section  6,  page  345,  is  the  following  pro- 
vision* 


"The  county  clerk  shall  within 
five  days  after  the  date  of  ap- 
proval of  such  budget  estimate, 
file  a certified  copy  thereof 
with  the  county  treasurer,  tak- 
ing his  receipt  therefor, and  he 
shall  also  forward  a certified 
copy  thereof  to  the  state  auditor 
by  registered  mail. 
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There  is  no  provision  in  the  Act  empowering  the 
county  court  to  revise,  alter  or  change  the  budget  after 
it  has  been  completed  and  filed  in  the  proper  manner. 

The  Act  affecting  the  salary  of  the  circuit  clerks  be- 
ing passed  since  the  filing  of  the  budget,  consequently, 
no  provision  has  been  made  in  the  various  counties  for 
paying  the  additional  compensation  of  the  clerks. 

“action  1 of  the  Act  places  the  solemn  duty 
on  the  county  court  of  sacredly  preserving  priority  of 
payment  according  to  the  classes  as  enumerated  in  Sec- 
tion 2. 


In  view  of  the  fact  that  the  Act  affecting  the 
salaries  of  circuit  clerks,  and  the  same  also  applies 
to  the  Act  restoring  the  county  treasurer,  we  can  come 
to  no  other  conclusion  than  that  there  is  no  manner  by 
which  these  officers  can  be  paid  out  of  the  first  five 
classes  of  the  budget  Act  at  the  present  time.  In  fact. 
Section  3,  page  342,  of  the  Act,  contains  an  express 
provision  to  the  following  effect* 

”Mo  officer  shall  receive  any 
salary  or  allowance  for  supplies 
until  all  the  information  re- 
quired by  this  section  shall 
have  been  furnished.” 


Therefore,  there  remains  but  one  possibility  as 
far  as  the  classes  are  concerned,  and  we  refer  to  class 
six,  page  343,  which  is  as  follows: 

"After  having  provided  for  the 
five  classes  of  expenses  hereto- 
fore specified,  the  county  court 
may  expend  any  balance  for  any 
lawful  purpose.  Provided,  however, 
that  the  county  court  shall  not 
incur  any  expense  under  class 
six  unless  there  is  actually  on 
hand  in  cash  funds  sufficient  to 
pay  all  claims  provided  for  in 
preceding  classes  together  with 
any  expense  incurred  under  class 
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six.  Provided,  that  if  there  be 
outstanding  warrants  constituting 
legal  obligations  such  warrants 
shall  first  be  paid  before  any 
expenditure  is  authorized  under 
class  6." 


The  salaries  of  the  officers  being  legal  demands 
and  claims,  we  deem  the  expression  "for  any  lawful  pur- 
pose" to  be  the  authority  for  the  county  court  to  pay 
the  officers,  provided  the  conditions,  as  imposed  in 
class  six,  can  be  complied  with. 

Referring  to  your  question  as  to  a balance  or 
surplus  remaining  in  any  one  class,  the  Budget  Act  did 
not  repeal  or  abrogate  the  entire  financial  structure 
of  the  county  out  only  repealed  such  statutes  as  were 
in  conflict  therewith. 

We  therefore  refer  you  to  Sections  12167  and 
12168,  Revised  Statutes  Missouri  1929}  said  sections 
being  as  follows t 

"‘•henever  there  is  a balance 
in  any  county  treasury  in  this 
state  to  the  credit  of  any 
special  fund,  which  is  no  long- 
er needed  for  the  purpose  for 
which  it  was  raised,  the  county 
court  may,  by  order  of  record, 
direct  that  said  balance  be 
transferred  to  the  credit  of 
the  general  revenue  fund  of 
the  county,  or  to  such  other 
fund  as  may,  in  their  Judgment, 
be  in  need  of  such  balance." 


"Nothing  in  the  preceding  section 
shall  be  construed  to  authorize 
any  county  court  to  t ransfer 
or  consolidate  any  funds  not 
otherwise  provided  for  by  law. 
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excepting  balances  of  funds  of 
which  the  objects  of  their 
creation  are  and  have  been 
fully  satisfied." 


The  above  sections  have  existed  in  our  statutes 
for  many  years  prior  to  the  passage  of  the  Budget  Act, 
yet  we  are  of  the  opinion  that  they  do  not  in  anywise 
conflict  with  the  terms  of  the  Budget  .act  and  can  be 
applied  thereto. 

Therefore,  if  at  the  close  of  the  fiscal  year 
there  remains  any  funds  in  any  class,  after  the  pay- 
ment of  all  items  which  have  been  included  in  the 
budget,  we  are  of  the  opinion  that  such  excess  may  be 
used  for  the  payment  of  the  increase  in  the  salary  of 
the  circuit  clerks. 


Respectfully  submitted. 


OLLIVlLR  YV.  NOLEN 

Assistant  Attorney  General 


APPROVED: 


J.  E.  fAYLOR 

(Acting)  Attorney  General 
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Taxation; 
Sales  Tax: 


The  Robinson  Clinic,  Inc,n<of-  exempt  from  the 
provisions  of  the  2*  Sal ei  J nx.  Act. 


September  23,  1937. 


Hon.  VV.  W.  Graves, 
Prosecuting  Attorney 
Jackson  County, 
Kansas  City,  ho. 


/ 


Attention:  Lr.  Samuel  S,  Shapiro. 


hear  Sir: 


This  office  acknowledges  receipt  of  yours  of 
September  17,  1937  requesting  an  official  opinion  from 
this  department  as  to  whether  or  not  The  Robinson  Clinic 
Inc.  of  Kansas  City,  Missouri  is  within  the  exemptions 
set  out  in  Section  46  of  the  Sales  Tax  Act,  Session  Act 
1937,  page  568,  and  attached  to  said  request  was  an  "out 
line  of  the  facts"  set  out  by  The  Robinson  Clinic,  Inc., 
which  outline  is  as  follows: 

THE  ROBINSON  CLINIC,  Inc. 

1- Incorporated  in  Jackson  County,  kisaourl 
on  January  3,  1934  under  the  act  relative 
to  charitable  corporations,  article  X of 
Chapter  32  of  A.  S.  ho.  1929. 

2- The  Robinson  Clinic,  Inc.  owns  and  oper- 
ates the  Neurological  hospital,  located  at 

' 27th  & Paseo,  In  Kansas  City,  Missouri, 
affording  hospitalization  to  nervous  and 
mental  patients.  The  hospital  is  available 
to  charity  patients  and  the  patients  of  any 
reputable  doctor. 

3- The  following  figures  are  those  of  the 
various  hospitals  In  Kansas  City,  Missouri 
as  submitted  to  the  American  ;viedical  Asso- 
ciation for  the  year  1936,  showing  the  com- 
parative charitable  use  of  each: 


FREE 

PART  PAY 

PULL  PAY 

Neurological  nospital 

7* 

33* 

60* 

kenorab  Hospital 

4* 

26* 

70* 

Research  hospital 

3,i 

— 

97* 

St.  Joseph’s  Hospital 

la* 

17* 

65* 

St.  Luke’s  hospital 

6/v- 

23* 

71* 

St.  I.ary’s  nospltal 

16* 

17* 

67* 

Trinity  .Lutheran 

1,. 

10* 

89* 

These  figures  show  that  the  Neurological 
hospital  carries  a greater  percentage  of 
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part  pay  pat Lents  than  any  of  the 
other  hospitals,  and  a greater  per- 
centage of  free  patients  than  lour 
of  the  seven  listed. 

Free  patients  are  defined  as  those 
paying  nothing.  Fart  pay  patients 
are  defined  as  those  vho  do  not  pay 
sufficient  to  compensate  for  their 
keep;  they  are  an  actual  loss. 

4- The  top  salary  paid  to  any  in- 
dividual is  $>100  per  month,  do  pro- 
fits are  paid  to  any  individual; 
what  profits  there  have  been  so  far 
have  been  put  into  the  purchase  of 
equipment  and  purchase  of  the  build- 
ing. 

5- The  .,eurologlcal  hospital  is  ful- 
filling a civic  purpose  and  need; 
and  unquestionably  relieving  the 
state  of  the  care  of  patients  who 
would  otherwise  be  in  a state  insti- 
tution. 

If  that  institution  is  exempt  from  the  provi- 
sions of  this  Act,  it  is  by  virtue  of  the  provisions  of 
Section  46  of  said  Act,  which  is  as  follows: 

"In  addition  to  the  exemptions  under 
Section  3 of  this  Act  there  shall  al- 
so be  exempted  from  the  provisions 
of  this  Act  all  sales  made  by  or  to 
religious,  charitable,  eleemosynary 
institutions,  penal  institutions  and 
industries  operated  by  the  Department 
of  Penal  Institutions  or  educational 
institutions  supported  by  public  funds 
or  by  religious  organizations,  in  the 
conduct  of  the  regular  religious, 
charl table,  eleemosynary,  pexial  or 
educational  functions  and  activities, 
and  all  sales  made  by  or  to  a State 
Relief  Agency  in  the  exercise  of  re- 
lief functions  and  activities." 

If  The  Robinson  Clinic,  Inc.  is  within  the 
class  exempt  by  said  Section,  it  will  have  to  fall  with- 
in one  or  more  of  the  following  classifications  of  said 
Section,  to-wit:-  A charitable  Institution  or  eleemosy- 
nary Institution. 
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In  determining  this  question  it  has  been  neces- 
sary to  make  an  examination  of  the  Certificate  and 
Articles  of  Incorporation  of  said  corporation,  and  we 
find  that  said  clinic  was  incorporated  under  Article  X, 
Chapter  32,  H.  S.  Ko.  1929  for  the  following  purposes; 

"To  own,  operate  and  conduct  a charity 
and  pay  hospital,  a school  for  teaching 
the  vocation  of  nursing,  an  asylum  for 
the  care,  education  and  malntainence  of 
orphans  and  Indigent  persona  and  also 
other  enterprises  of  a benevolent  and 
cliari table  nature;  to  furnish  medical 
aid  and  surgical  aid  to  such  persons  as 
may,  under  regulations  prescribed  by 
the  hoard  of  directors  Association,  be- 
come attendants  at  said  schoo^,  patients 
or  inmates  ol  said  hospitals,  asylums  or 
any  other  benevolent  and  charitable  en- 
terprises, conducted  by  said  association; 
to  take,  hold,  alienate,  mortgage  and  con- 
vey real  and  personal  property;  to  borrow 
money  and  execute  notes,  bonds,  mortgages 
and  deeds  of  trust  securing  the  payment 
of  same  on  any  property  owned  by  said 
corporation;  to  receive,  accept  and  re- 
tain any  trust,  the  purposes  whereof  is 
within  objects  of  the  association  and  may 
receive  and  take  any  deed,  bequest  or  de- 
vise in  its  corporate  capacity  any  proper- 
ty, real  and  personal,  for  the  uses  and 
ptirposes  of  such  trust  and  execute  the 
trust  so  created;  to  Invest  and  reinvest 
its  money;  and  to  sell,  let  or  lease  its 
property  for  the  purpose  of  the  proper 
exercise  of  its  power  herein  granted." 

An  alleged  constitutional  or  statutory  grant  of 
exemption  from  taxation  will  be  strictly  construed*  61  C. 
J.,  page  392,  para.  396;  State  ex  rel*  Y*  M.  C.  A*  v*  Geh- 
ner,  11  S.  W.  (2d)  30. 

A Claim  for  exemption  cannot  be  sustained  unless 
it  is  thoroughly  found  to  be  within  the  letter  and  spirit 
of  the  law.  iieadlyn  hospital  v*  Hath,  272  il.  XU.  1.  c,  92. 
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Vie  find  from  the  "outline  of  the  facts"  attached 
to  your  letter  requesting  this  opinion  that  the  business 
of  The  Robinson  Clinic,  Inc.  for  the  year  1936  consisted 
of  1%  free  patients,  which  service  would  be  classed  as 
purely  public  charity;  that  33>  of  said  business  was  part- 
ly paid  or  was  from  those  from  whom  not  sufficient  pay 
was  received  to  compensate  the  hospital  for  their  keep 
and  would  be  classed  as  partly  public  charity  subjects; 
and  that  60%  of  the  business  of  said  institution  was  from 
patients  who  paid  the  full  amount  of  the  charge.,  for  their 
treatment  and  to  whom  charity  doe3  not  apply. 

Under  the  foregoing  rule  of  strict  construction 
of  exemption  statutes,  the  character  of  the  charity  re- 
ferred to  in  the  foregoing  exempting  section,  should  be 
a purely  public  charity. 

fee  find  that  The  Robinson  Clinic,  Inc.  was  in- 
corporated tinder  the  Act  of  the  Missouri  Statutes  rela- 
tive to  charitable  corporations,  however  the  taxing  au- 
thorities are  not  bound  by  the  Articles  incorporating  an 
institution,  if  its  activities  are  not  within  the  pur- 
poses for  which  such  institution  is  incorporated.  61  C. 

J. , page  459,  Section  513;  Benjamin  Rose  Institution  v. 
Meyer’s,  110  K.  E.  924: 

"To  be  entitled  to  exemption,  an  institu- 
tion must  be  purely  charitable  and  where 
its  primary  activities  are  other  than 
charitable  and  its  charitable  activities 
. are  subordinate  and  incidental,  it  la  not 

entitled  to  exemptions  aa  a charitable  or 
benevolent  institution."  61  C.  J. , page 
455,  Section  505;  61  C.  J.,  page  459, 

Section  514. 

Although  The  Robinson  Clinic,  Inc.  lias  been  in- 
corporated under  the  Act  relative  to  charitable  corpora- 
tions and  the  "outline  of  the  facts"  Included  with  your 
request  reveals  that  tills  clinic  owns  and  operates  the 
Neurological  Hospital  which  does  some  charitable  work, 
the  rule  is  that  even  though  an  institution  may  be  incor- 
porated as  a charitable  institution,  yet  if  a substantial 
portion  of  its  activities  is  not  charitable,  it  cannot 
claim  exemptiona  from  taxation.  (aee  cases  cited  supra). 
It  further  appears  that  1%  of  the  patients  cared  for  by 
this  clinic  are  those  who  would  be  termed  as  purely  pub- 
lic charity  patients,  while  60>  of  the  patients  are  full 
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pa  e patients  lor  whom  the  exemption,  on  account  ol  being 
charitable  patients  would  not  apply,  and  33>  ol  the 
patients  pay  some  ol  the  amount,  but  not  sufiicient  to 
compensate  the  iristitution  lor  their  keep. 

CQMJLbSlOii 

In  view  of  the  loregoing  rules  ol  strict  con- 
struction of  Tax  Exemption  Statutes  and  the  fact  that  only 
a small  percent  of  the  patients  of  The  Robinson  Clinic, 
Inc.  are  charity  patients,  it  Is  the  opinion  of  this  de- 
partment that  said  clinic  Is  not  exempt  from  the  provi- 
sions of  the  2,*  Sales  Tax  Act. 

Respectfully  submitted. 


TIRE  BURTOR 

Assistant  Attorney  General, 


APPROVED: 


J.  E.  TAYLOR 

(Acting)  Attorney-General. 


COUNTY  COLLECTOR:  Is  entitled  to  be  reimbursed  by  county 

court  for  postage  expended  during  term  if 
not  barred  by  five  year  statute  of  limitations. 


October  16,  1937 


Hon.  Joe  Grandhomme 
Collector  of  Revenue 
St.  Francois  County 
Farmington,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  letter  of 
September  8,  1937,  in  which  you  request  an  opinion,  as 
follows: 


I* 


"It  has  been  a custom  in  this 
county  for  the  collectors  to  add 
to  the  tax  bill  for  postage  on  all 
statements  rendered,  whereas  if 
said  taxes  were  not  paid  the  col- 
lector would  take  the  loss  of  his 
postage.  The  same  being  true  on 
all  commercial  mail.  hereby  we  hare 
a loss  in  postage  of  an  amount  of 
*100  to  *150i  per  year. 

In  talking  to  one  of  my  fellow  col- 
lectors, he  informs  me  that  he  has  an 
opinion  from  you  which  states  that 
the  collector  is  entitled  to  be  reim- 
bursed from  the  county  for  all  the 
loss  in  postage. 

In  view  of  the  above,  since  the  first 
of  this  year  1937,  the  county  has  been 
reimbursing  me  with  my  postage  loss, 
on  the  strength  on  the  above  opinion. 

How  the  point  that  I would  like  to 
know,  is  can  I receive  reimbursement 
from  the  county  for  the  loss  in  pos- 
tage for  the  past  years  of  my  term." 

The  opinion  referred  to  in  your  letter,  v/e  take, 
to  be  one  written  to  Morgan  M.  Moulder,  Prosecuting  Attorney 


Hon.  Joe  Grandhomme 
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of  Camden  County,  Missouri,  on  January  20,  1937,  in  which 
it  is  concluded,  as  you  state,  that  a county  collector 
is  entitled  to  be  reimbursed  for  stamps  and  postage  used 
in  the  carrying  out  of  his  duties.  However,  this  opinion 
does  not  directly  pass  upon  the  question  before  us  here. 

In  iiwing  v.  Vernon  County,  216  Mo.  681,  a suit  was 
filed  by  a recorder  against  the  county  for  the  recovery 
of  postage  expended  by  the  recorder  over  a period  of  four 
years  one  and  one-half  months.  The  court  held  that  the  re- 
corder was  entitled  to  be  reimbursed  for  this  postage  and 
allowed  recovery  for  the  full  period.  The  court  said  at 
l.c.  695: 

"’/here  * * * the  law  recuires  an 
officer  to  do  what  necessitates  an 
expenditure  of  money  for  which  no 
provision  is  made,  he  may  pay  there- 
for and  have  the  amount  allowed 
him.  * * * Thus  it  is  customary  to 
allow  officers  expenses  of  fuel, 
cleric  hire,  stationery,  lights  and 
the  office  accessories.” 

In  the  early  case  of  Boone  County  v.  Todd,  3 Missouri 
140,  the  county  clerk  of  Boone  County,  Missouri,  brought  a 
mandamus  action  to  compel  the  county  oourt  to  allow  and  pay 
a claim  for  sevoral  years  rent  (the  opinion  does  not  state 
the  number  of  years)  for  an  office  which  the  clerk  furnished 
out  of  his  own  funds.  The  court  held  that  the  clerk  was 
entitled  to  be  reimbursed  for  the  total  amount  of  rent  for 
the  several  years,  for  the  office  he  was  compelled  to 
furnish,  where  the  county  court  had  neglected  to  furnish 
the  same . 

The  decisions  in  Saylor  v.  ho da way  County,  60  S.W. 
1057,  and  St.  Louis  County  Court  v.  Ruland,  5 Missouri  268, 
are  to  the  same  effect.  Recovery  was  allowed  for  the  full 
amount  of  the  officers*  expenditures  in  connection  with 
the  legitimate  expenses  incurred  in  the  performance  of  his 
official  duties. 

Yhile  we  do  not  find  a case  in  this  state  or  in  any 
other  state  where  this  point  has  been  directly  passed  upon, 
in  the  cases  above  cited,  the  officers  wore  contending  for 
and  were  oermitted  to  recover  for  their  expenses,  as  in 
the  Kv/ing  Case,  for  a period  of  more  them  four  years. 


Hon.  Joe  Grandhomme 


October  16,  1937 


THe  point  before  us  Here  was  not  raised  in  these  cases  but 
the  effect  of  these  holdings,  we  think,  is  that  the  officer 
may  recover  their  necessary  expenditures  for  the  past  years 
of  his  terra. 

The  aocount  for  postage  whioh  the  collector  may  have, 
under  the  opinion  of  this  department  heretofore  mentioned,  is 
an  obligation  or  liability  on  the  part  of  the  county  to  the 
collector.  This  being  such  an  aocount,  it  would  fall  within 
the  five  year  statute  of  limitations,  being  Section  862,  R.S. 
Missouri  1929,  which  is  in  part  as  follows: 

"Within  five  years:  First,  all 
actions  upon  contracts,  obligations 
or  liabilities,  express  or  implied, 
except  those  mentioned  in  section 


iieotion  861,  R.S.  Missouri  1929,  is  the  ten  year 
statute  of  limitations  providing  when  actions  upon  any  writing 
shall  be  barred. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that 
the  collector  is  entitled  to  be  reimbursed  for  all  postage 
expended  by  him  in  the  carrying  out  of  his  official  duties, 
but  that  an  aotion  to  enforce  the  payment  of  said  postage 
account  would  be  barred  by  the  five  year  statute  of  limi- 
tations, if  said  statute  is  properly  plead  and  relied  upon. 

Respectfully  submitted, 


•.UBRET  R.  HAMMiTT,  JR. 

Assistant  attorney  General 


APPROVED: 


J.E.  TAILOR 

(Acting)  Attorney  General 


PUBLIC  ADVERTISEMENTS:  ) 

) 

PROBATE  COURT:  ) 


Publisher's  Affidavit  in  records  of  Probate 
Court  and  Affidavit  of  Publication  must 
not  differ  materially  in  form  ana  must  meet 
the  requirements  of  Section  13775,  Laws  of 
Mo.  1937,  p.  432* 


December  17,  1937. 


Honorable  J.  b,  reer 
irobate  Judge 
Mexico,  iui3Souri 


Dear  -ir: 


This  ijepartment  is  in  receipt  of  your  letter 
of  December  15th,  vhich  is  as  follows: 

"About  two  years  ago  I bought  a 
New  Dirst  and  iinal  Notice  Record 
to  conform  to  the  affidavit  of  the 
publishers  notices  and  the  new 
form  as  passed  by  the  1937  Legis- 
lature and  used  by  the  publishers 
does  not  conform  to  my  book  which 
is  not  half  used  up.  I am  enclos- 
ing a leaf  of  my  record  and  a form 
used  by  the  publishers  now, 

< ".hat  1 want  to  know  is  if  it  is 
necessary  for  me  to  get  a new 
record  to  conform  to  the  law1:  Is 
the  exact  wording  of  the  affidavit 
and  my  record  essential i 1 hate  to 
uiscard  a costly  record  which  is 
only  one  third  used.  Compare  tnls 
form  and  my  record  and  tell  me  what 
to  do  and  1 will  appreciate  it  vory 
much,  indeed," 

The  provisions  of  section  13775,  Law3  of  Missouri 
1937,  page  432,  are  mandatory  in  their  terms,  ^y  compari- 
son we  find  that  the  affidavit  of  publication  which  you 
enclosed  meets  all  the  requirements  of  the  statute  and,  in 
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fact,  1 s In  a form  which  this  Department  has  heretofore 
approved.  It  Is  necessary  that  the  publisher ' affidavit 
anc.  tne  affidavit  of  publication  strictly  comply  with  the 
terms  of  said  section  and  by  a comparison  of  the  same, 
which  you  enclosed,  we  find  that  the  two  material  elements 
in  which  the  respective  forms  differ  are:  "consecutively 
for  more  than  one  year  prior  to  the  first  publication"  and 
"t  e terms  of  an  act  of  ti  e fifty-sixth  general  assembly 
of  the  .tate  of  nissouri  passed  at  its  regular  1931  session 
and  approved  ~ay  14,  1931,  repealing  section  13775,  chapter 
114."  ihero  are  other  differences  which  we  deem  in  lav/ 
as  immaterial,  but  due  to  the  fact  that  the  two  forms  of 
affidavits  differ  so  materially  in  the  two  instances  which 
we  pressnt,  and  a3  the  notices  are  always  strictly  construed, 
we  deem  the  present  form  of  the  publisher's  affidavit  to 
be  no  longer  suitable  for  use. 


Respectfully  oubmitted. 


OLLIVEK  NOLEN 
assistant  ..ttorney- General 


ai  . KuVwh: 


(Acting) 


o.  ...  i' '..if Lor 

Attorney -General 


0 'm  M 


Iiiunicipalitie  3 : 


Cities  of  the  fourth  class  are  prohibited  from 

Issuin'  warrants  In  excess  of  the  «-»-f  « ^ 


laouiii  w c;  ? 

in  the  treasury,  by  Section  7Uio,  a 
warrant  so  issued  is  void. 


-lay  0,  1937. 


Honorable  o*  h.  Harwood,  Jr., 
ioayor 

Camdenton,  Missouri 


i-ear  oir: 


Ibis  Department  is  in  receipt  of  your  letter  of  april 
28,  1937,  requesting  an  opinion,  as  follows: 

"ihe  City  of  Camdenton  is  a city  of 
the  fourth  class  and  has  issued  warrants 
amounting  to  about  *2,000.00  under  the 
provisions  of  sections  7192,  7193,  and 
7195,  H.  S.  j«o.  1920  . .nil  of  these 
warrants  were  issued  without  money  in 
the  treasury  to  pay  same,  all  of  them 
have  been  presented  for  payment  and  on 
all  the  treasurer  has  certified  *no 
funds'  on  the  back  thereof  and  signed 
his  name  . 

"Section  7015,  K.  i>.  u;o.  1929,  Chapter 
38,  article  8,  relating  to  'Cities  of 
the  fourth  Class'  forbids  the  drawing 
of  any  warrant,  unless  money  is  in  the 
treasury  to  pay  same. 

"Tbs  city  of  Camdenton  will  hold  their 
next  regular  meeting  of  the  board  of 
aldermen  next  i>-onday  night  at  which  1 
will  be  pressed  to  sign  my  name  to 
warrants  in  payment  of  the  salary  of 
the  city  marshal  and  in  payment  of  the 
claims  of  other  creditors.  Aio  money 
is  in  the  treasury  to  pay  same,  unless 
the  previously  issued  warrants  are  void. 
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"as  mayor,  elected  to  my  first  term  this 
iipril,  I respectfully  request  your  opinion 
by  return  mail  or  as  soon  as  possible, 
whether  or  not,  under  the  circumstances 
indicated,  this  city  can  legally  issue 
warrant  s . 

bectlon  7015,  K.  S,  fro,  19a  , is  in  part  as  follows: 

"Ho  money  shall  be  paid  out  of  the 
treasury  except  on  a warrant  signed 
by  the  mayor  and  attested  by  the  city 
clerk.  Mo  warrant  shall  be  drawn  upon 
the  treasurer,  nor  shall  any  ordinance 
appropriating  money  be  passed,  unless 
there  is  an  unexpended  balance  to  the 
credit  of  the  city  in  the  fund  in  the 
treasury  upon  which  such  warrant  is 
drawn,  to  meet  such  warrant,  or  a 
sufficient  sum  of  unappropriated  money 
in  the  fund  in  the  treasury  upon  which 
3uch  ordinance  is  drawn,  to  meet  such 
ordinance.  ******" 


In  the  case  of  0*hell  v.  Scranton,  103  b.  w.  570,  the 
Court  hud  before  it  a question  of  the  legality  of  a warrant 
issued  by  a city  of  the  fourth  class  in  excess  of  the  funds  in 
the  city  treasury.  In  passing  upon  this  question  the  Court 
said  at  1.  c.  575: 

"In  the  exercise  of  the  power  In  question, 
the  city  was  restricted  by  the  following 
provision  In  its  charter  (section  5954, 

Kev.  St.  1899  (*nn,  St.  1906,  p.  3008)): 

*Mo  money  shall  be  paid  out  of  the  treasury 
except  on  a warrant  signed  by  the  mayor  and 
attested  by  the  city  clerk.  Mo  warrant 
shall  be  drawn  upon  the  treasurer,  nor 
shall  any  ordinance  appropriating  money 
be  passed  unless  there  is  an  unexpended 
balance  to  the  credit  of  the, city  in  the 

fS“apl*n^o  <SSITOoB*,»dl^e!?  The  rant 
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"fact  Is  conceded  that,  when  the  act 
of  the  mayor  was  ratified  by  the  boa^d 
and  the  warrant  was  drawn,  the  funds 
in  the  treasury  that  could  be  used 
for  its  payment  were  insufficient  for 
that  purpose,  The  warrant  was  for  the 
s\nn  of  -„219,  and  the  money  in  the  treasury 
amounted  to  but  £>185.50,  the  board, 
therefore,  had  no  power  to  issue  the 
warrant,  and  its  act,  in  so  doing,  must  be 
held  void,  The  purpose  of  the  statute 
under  consideration  is  in  the  highest 
degree  salutary.  It  is  to  prevent  pities 
of  this  class  from  going  into  debt,* 

In  General  *fg.  Co.  v,  City  of  rortageville,  28  B,  V. . 
(2d)  119,  a case  in  which  the  same  question  was  before  the 
Court  as  in  the  O'hell  case,  supra,  it  is  said  at  1,  c.  120: 

"The  warrant  was  issued  and  presented 
April  1,  1928,  but  not  paid  for  want 
of  funds.  This  warrant  was  void  because 
there  were  no  funds  in  the  treasury  with 
which  to  pay  it  when  it  was  payable," 

In  Cheeney  v.  The  Town  of  Brookfield,  60  Ao,  53,  the 
Court  at  1,  c.  54,  in  deciding  a case  similar  to  this  question 
said: 


"And  although  a warrant  signed  by  the 
proper  officer,  prlma  facie  Imports 
validity,  and  a subsisting  cause  of 
action,  (Bill.  Mon.  Corp.,  -<ec.  411)  yet 
It  Is  always  competent  for  a municipal 
corporation,  as  was  done  In  the  court 
below,  even  after  the  issuance  of  a 
warrant  upon  its  treasury,  to  set  up  the 
defence  of  ultra  vire  s.  * # * * * 

"Those  who  deal  with  the  officers  of  a 
corporation  must  ascertain,  at  their 
peril,  what  they  will  indeed  be  conclusive- 
ly presumed  to  know,  that  these  public 
agents  are  acting  strictly  within  the 
sphere  limited  and  prescribed  by  law, 
and  outside  of  itiich  they  are  utterly 
powerless  to  act," 
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Therefore,  it  Is  our  opinion.  In  view  of  the  above 
cases,  that  Section  7015.  K.  S.  ho.  1929.  does  not  authorize 
the  officers  of  cities  of  the  fourth  class  to  Issue  any 
warrant  which  Is  drawn  for  an  amount  In  excess  of  the  amount 
that  Is  on  hand  In  the  city  treasury,  but  specifically  pro- 
hibits such  action  by  said  city  officials.  Any  such  warrant 
so  Issued  is  void,  illegal  and  ultra  vires , and  In  a suit  to 
enforce  the  collection  of  a warrant  so  Issued,  said  city  has 
a valid  defense  which  may  be  set  up  and  will  defeat  the 
collection  of  said  warrant  or  warrants. 


Respectfully  submitted. 


OLLlVhK  h . HOLKh 

assistant  attomey-General 


arrROViiD: 


T.’hV  MU 

(acting)  Attorney-General 


TAXATION: 


House  Bill  No.  70  is  applicable  to  taxes  levied 
for  drainage  or  levee  purposes* 


June  22 , 1937. 


Mr*  Roy  W*  Harper, 

Attorney  for  County  Collector, 
CaruthersviUe,  Missouri  . 


Dear  Mr.  Harper: 


We  wish  to  acknowledge  your  request  for  an  opinion 
under  date  of  June  ltith,  wherein  you  state  as  follows: 

"Will  you  please  advise  us  if  the 
act  recently  passed  b,  the  Legislature 
and  signed  by  the  Governor  knocking  off 
penalties  on  delinquent  taxes,  subject 
to  cert;. in  conditions  and  for  certain 
times,  applies  to  drainage  and  levee 
taxes." 


This  department,  under  date  of  April  11,  1933,  in 
an  opinion  rendered  to  Hon.  Forrest  Smith,  estate  Auditor, 
a copy  of  v.'hich  is  enclosed,  in  answer  to  an  Inquiry 
whether  Genate  Bill  No.  80  dealing  with  the  remission  of 
penalties,  interest  and  costs  on  delinquent  and  back  taxes 
whioh  became  delinquent  on  or  before  January  1,  1933,  was 
applicable  to  tuxes  levied  for  drainage  or  levee  purposes, 
held: 


"In  answer  to  your  sixth  Inquiry, 
to-wit,  is  this  henate  Bill  applicable 
to  taxes  levied  for  drainage  or  levee 
purposes,  be  advised  that  it  i3  the 
opinion  of  this  office  that  this  bill 
applies  to  such  taxes." 


You  make  Inquiry  whether  House  Bill  No*  70  passed 
by  the  59th  General  Assembly  and  signed  by  the  Governor  on 
June  8,  1937,  remitting  penalties.  Interest  and  costs  on 


i 


-2- 


Jane  22,  1937 


inir*  Roy  TV.  Hurper 


delinquent  and  back  taxes  which  became  delinquent  on  or 
before  January  1,  1937,  13  applicable  to  taxes  levied  for 
drainage  or  levee  purposes. 

House  Bill  No.  70  is  substantially  the  same  as 
Senate  Bill  No.  80  with  the  exception  of  the  years  to 
which  they  are  applicable,  and  the  former  bill  saving 
to  the  collectors  their  commissions  on  delinquent  taxes. 


The  Springfield  Court  of  Appeuls  in  the  case  of 
Pate  v.  Ross , 84  S.  W.  (2d)  961,  has  had  occasion  to  pass 
on  the  question  of  whether  senate  Bill  No.  80,  referred 
to  in  the  a fb rementioned  opinion  to  Hon.  Forrest  omith, 
applied  to  drainage  districts. 

The  Court  in  holding  that  it  did  include  taxes 
assessed  for  draina  e district  purposes,  said: 

"In  applying  the  foregoing  rules  of 
construction  to  tills  case,  we  find  the 
title  to  the  act  called  Cenate  Bill 
No.  80,  found  on  page  423,  Laws  1933, 
reads  as  follows:  'An  Act  in  rela- 
tion to  delinquent  and  back  taxes  and 
to  personal  and  land  delinquent  tax  lists, 
and  for  the  relief  of  persons  whose 
names  or  property  appear  on  said  delin- 
quent lists  or  either  or  any  of  them 
or  vtiose  personal  or  real  estate 
taxes  became  delinquent  on  or  before 
January  1,  1933,  with  an  emergency 
clause.  ' 

"The  title  clearly  indicates  tiie  primary 
legislative  intent  to  be  for  the  relief 
of  all  persons  whose  personal  or  real 
estate  taxes  had  become  delinquent  on  or 
bofore  January  1,  1933.  VYhat  were  the 
conditions  at  the  time  the  act  was 
enacted?  It  Is  well  known  that  many  tax- 
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payers  were  in  financial  distress  (and 
for  that  natter  they  still  are).  On 
all  sides  were  cries  for  relief  from 
the  situation  in  which  our  neople  found 
themselves.  The  Legislature  apparently 
heeded  those  cries  and  enacted  the  law 
under  consideration  as  well  as  other 
relief  legislation*  The  fact  that  the 
emergency  clause  refers  to  the  necessity 
of  expeditious  collection  of  taxes  for  the 
maintenance  of  schools  and  state  institutions 
as  constituting  an  emergency,  does  not,  in 
our  opinion,  change  one  iota  the  object  de- 
clared in  the  title  of  the  act  which  was 
funaamen tally  to  relieve  the  taxpayers  from 
the  burdens  of  penalties  and  cost  accrued 
on  their  delinquent  taxes.  There  is 
nothing  in  the  act  to  indicate  the  Legisla- 
ture intended  to  limit  that  relief  to 
taxes  for  the  support  of  state  institutions 
and  public  schools.  No  mention  is  made  in 
the  emergency  clause  of  taxes  due  counties 
or  other  political  subdivisions.  Surely 
it  would  not  be  contended  that  penalties 
due  on  county  taxes  were  not  intended  to 
be  included  in  the  remission  of  costs. 

The  act  simply  refers  to  taxes  assessed- 
against  any  real  estate.  Certuinly  the 
tax  levied  to  pay  the  costs  of  drainage 
improvements  is  a tax  assessed  against 
land  and  is  payable  at  the  same  time  and 
collected  in  the  same  manner  as  are  other 
taxes.  Section  10823,  R.  S.  Lo.  1929 
(ko.  St.  Ann.  Sec.  10823,  p.  3546);  Chilton 
et  al.  v.  Drainage  District  (Lo.  App.) 

63  S.  W.  (2d)  421. 

"We  perceive  no  more  reason  to  relieve 
the  taxpayer  from  the  penalties  and  costs 
in  the  one  case  than  in  the  other.  If  the 
avowed  object  of  the  law  in  question  was 
for  the  relief  of  the  taxpayer,  then  to 
hold  the  owner  of  land  against  which  the 
drainage  tax  has  been  assessed,  liable  for 
the  penalties  that  had  accrued,  would 
partially,  at  least,  defeat  the  very  object 
of  the  law  itself. 


&.T.  day  ,i.  K.  ~per 


-4- 


June  22,  1937 


"It  la  suggested  that  senate  bill  94, 
passed  at  the  some  session  of  the 
Legislature,  Lav/s  1933,  p.  425  U-o.  bt. 

Ann.  bees.  9945,  9949,  et  seq. , pp. 

7984-7988  et  seq.),  by  which  the  whole 
Bysteiii  of  collecting  general  taxes  was 
changed,  but  which  provided  that  nothing 
therein  should  change  the  method  of  collect- 
ing drainage  assessments , indicates  a 
legislative  Intent  to  differentiate  be- 
tween drainage  taxes  and  other  taxes, 
we  can  perceive  reasons  why  the  Legis- 
lature placed  that  proviso  in  the  law 
above  referred  to,  but  no  good  reason 
appears  for  considering  that  question. 

Senate  Bill  94  has  nothing  to  do  with  the 
remission  of  penalties  provided  for  in 
Senate  Bill  No.  80.  The  latter  stands 
alone  as  a relief  and  remedial  ;j.ee sure . 

It  is  said  that,  ’Under  the  general 
rule,  statutes  providing  for  the  remission 
of  penalties  being  remedial,  should  be 
liberally  construed;  and  should  be  ex- 
tended to  all  cases  coming  within  the 
reason  of  the  rule  of  the  statutes.* 

61  C.  J.  1493.  The  only  case  called  to 
our  attention  In  which  the  particular 
question  here  involved  was  passed  upon 
held  that  drainage  taxes  as  well  as 
state,  county,  and  school  taxes  were  in- 
cluded In  a general  statute  relieving 
the  taxpayer  from  penalties.  Livesay  v. 
oe.armond  et  al. , 131  Or.  563,  284  f.  166, 

68  a.  L.  ft.  422. 

".«e  think  a fair  construction  of  the 
statute  inquires  us  to  hold  that  it  in- 
cludes taxes  assessed  for  drainage  im- 
provements." 


The  same  reasoning  would  also  clearly  be  applicable 
to  the  remission  of  penalties,  interest  and  costs  on  taxes 
levied  for  levee  purposes. 
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lfr,  Roy  . 


In  view  of  our  former  opinion  to  Hon,  Forrest  Unith, 
State  Auditor,  on  April  11,  1933,  and  the  opinion  of  the 
Spring  field  Court  of  Appeals,  It  Is  the  opinion  of  this 
department  that  House  3111  Ho,  70,  passed  by  the  59th  General 
Assembly  and  signed  by  the  Governor  on  June  8,  1937,  remitting 
penalties,  interest  and  costs  on  d elinquent  and  back  taxes 
which  became  delinquent  on  or  before  January  1,  1937,  is 
applicable  to  taxes  levied  for  drainage  or  levee  purposes. 


Respectfully  submitted. 


MAX  WAoS£Ki4AR, 

assistant  attorney  General  . 


alx  iiOVAt: 


T„'xU&, 

(acting)  Attorney  General  . 


MW:  HR 


I : 

UNEMPLOYMENT 

COMPENSATION  ACT-  Emergency  clause  Constitutionax . 


July  10,  1937 


0 


Honorable  Prank  0.  Harris 
Acting  Governor  of  Missouri 
Jefferson  City,  Missouri 


Dear  Governor  Harris: 

\.e  have  your  request  of  July  7,  1937,  for 
an  opinion,  which  is  as  follows: 

"The  Social  security  Board  of 
the  Federal  Government  requires 
an  opinion  as  to  the  validity 
of  the  emergency  olause  on  senate 
Bill  No,  36-  the  Unemployment 
Compensation  ^ot.  Will  JTou 
please  give  me  your  opinion  on 
this  question?" 

Senate  Bill  No.  36  was  finally  passed  in  the 
form  of  a Committee  Substitute  for  Senate  Bill  No.  36, 
and  may  be  generally  known  as  the  Unemployment  Compensation 
Law  of  Missouri • Section  No.  25  of  that  Act  provides 
as  follows: 


"Because  of  the  fact  that  unemploy- 
ment and  economic  insecurity  is 
seriously  affecting  the  health, 
morals  and  public  welfare  of  this 
state,  making  it  imperative  to 
create  systematic  accumulation  of 
funds  and  provision  for  benefits 
for  periods  of  unemployment,  an 
emergency  is  created  within  the 
meaning  of  the  Constitution  of 
this  st-te  -*nd  this  ^.ct  shall  be 
in  full  force  and  effect  from  and 
after  its  passage  and  approval." 
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Section  57,  Article  IV  of  Missouri  Constitution, 
with  reference  to  the  referendum,  reads  as  follows* 

"The  second  power  is  the  referendum, 
and  it  may  be  ordered  (except  as 
to  laws  necessary  for  the  immediate 
preservation  of  the  public  peace, 

. health  or  safety  and  laws  making 

appropriations  for  the  current 
expenses  of  the  state  government, 
for  the  maintenance  of  the  state 
institutions  and  for  the  support 
of  public  schools)  either  by 
petitions  etc.  " 

The  'second  power*  above  referred  to  is  one 
reserved  to  the  people  entitling  them  to  reject  at  the 
polls  certain  legislative  acts. 

Unless  this  act  is  necessary  for  the  " immediate 
preservation  of  the  public  peace,  health  or  safety"  it 
is  subject  to  referendum. 

This  in  turn  depends  upon  the  construction  to 
be  given  the  language  used.  Our  Supreme  Court,  en  banc, 
(1921)  in  State  ex  rel.  Pollock  vs.  Becker,  235  S.  W. 

641,  1.  c.  649,  said* 

"The  word  'preservation'  say  the 
lexicographers,  presupposes  a 
real  or  existing  danger?  and 
'immediate  preservation'  is  in- 
dicative of  a present  impelling 
necessity,  with  nothing  inter- 
vening; to  prevent  the  removal  of  the 
danger.  By  the  'public  peace*  we 
mean  that  quiet,  order  and  freedom 
from  disturbance  guaranteed  by  law. 

Neuendorf  v.  Duryea,  6 Daly  (N.Y.) 

276;  Id.  52  How.  Prac.(N.Y.)  269; 

Gribble  v. Wilson,  101  Tenn.  612, 

49  S.  W.  736. 
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"Laws  in  regard  to  ‘public  safety* 
are  allied  in  their  application  and 
effect  to  those  enacted  to  promote 
the  public  peace,  preserve  order, 
and  provide  that  security  to  the 
individual  which  comes  from  an  ob- 
servance of  law.  By  the  ‘public 
health*  is  meant  the  wholesome  sani- 
tary condition  of  the  community  at 
large,  1 Bl.  Com,  122;  Anderson's 
Law  Diet,* 

In  the  Interpretation  of  the  emergency  clause 
of  C.  3.  S.  B.  No,  36  we  must  keep  in  mind  the  language 
of  our  Supreme  Court  in  State  ex  rei,  vs  Carr,  178  Mo. 

229,  1.  c.  £33: 

"It  is  one  of  the  cardinal  rules 
for  the  construction  of  statutes, 
that  the  spirit  and  purpose  of  the 
enactment  is  an  invaluable  guide 
to  the  meaning  thereof,  for  the 
letter  of  the  law  often  killeth, 
while  its  spirit  maketh  alive 

The  emergency  clause  itself  reoites  as  a 
fact  the  existence  of  unemployment  und  economic 
insecurity  in  Missouri,  This  statement  of  fact  by  the 
Legislature  is  supported  by  the  statistics,  nre 
advised  by  the  Missouri  Reemployment  Service  that  they 
have  as  of  June  30,  1937,  68,  610  unemployed  workers. 

The  National  Reemployment  Service  has  as  of  July  1,  1937, 
108,883  registered  and  unemployed  workers,  and  there 
are  approximately  6C,000  unemployed  being  given 
temporary  work  by  the  WPA.  Vft  are  also  advised  that  the 
percentage  of  unemployment  in  Missouri  is  larger  than 
in  virtually  every  state  in  the  Union. 

In  view  of  these  figures,  and  the  general  unrest 
now  existing  in  the  rr.nks  of  practically  all  organized  labor, 
it  is  indispensable  that  unemployment  compensation  acts 
be  immediately  organized  and  put  into  operation. 
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We  realize,  however,  that  the  Legislature 
Is  without  power  to  attach  an  emergency  clause  to  a 
referable  act,  Fahey  vs.  Kackmann,  237  S.  W.  752; 

291  Mo.  351,  and  whether  an  act  by  the  Legislature 
comes  within  the  exception  enumerated  in  the  referen- 
dum clause  (Article  IV,  Sec.  57)  is  a judicial  question. 
State  ex  rel . vs.  besthues  vs.  Sullivan,  283  Mo.  547, 
l.o.  582;  State  ex  rel.  Pollock  vs.  Becker,  supra. 

In  determining  whether  an  act  is  necessary 
for  the  immediate  preservation  of  public  peace,  health 
or  safety,  we  must  take  into  consideration  the  face 
of  the  act,  the  history  of  the  legislation,  contempo- 
raneous declarations  of  the  Legislature,  the  evil  to 
be  remedied,  and  the  natural  or  absurd  consequences 
of  any  particular  interpretation.  State  vs.  Stewart, 

187  Pac.  641,  57  Mont.  144. 

In  this  state  it  has  been  held  that  the 
urgent  need  of  sanitation  alone  was  sufficient  to 
make  effective  an  emergency  clause  in  a health  measure, 
State  vs.  Curtis  (1928)  4 S.W.  (2d)  467,  l.c.  471. 

In  this  State  courts  take  judicial  notice 
of  current  history.  State  vs.  Becker,  supra;  Title 
Guaranty  Trust  Co.  vs.  oeasinghaus,  28  S.  W.  (2d) 

1001,  325  Mo.  420;  State  ex  rel.  Crutcher  vs.  Kbeln, 

61  S.W.  (2d)  750,  332  Mo.  1 29. 

That  the  destined  goal  of  all  good  government 
is  to  promote  the  general  welfare  of  all  the  people  is 
now  an  accepted  fact,  universally  recognized  in 
Democracies  and  rendered  more  than  lip  service  by  the 
accepted  leaders . Missouri  faces  the  problem  of  doing 
something  for  approximately  256,000  workers,  not 
permanently  employed,  and  of  preventing  further  un- 
employment by  C . 8 . S . B.  No . 36.  It  is  in  the 
face  of  these  conditions  of  economic  insecurity 
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that  the  Legislature  by  Section  25,  C.  S.  S.  B.  No*  36 
declared  that  the  immediate  operation  of  the  Dill  vms 
necessary  for  the  public  welfare  of  the  State,  V/e 
find  the  rule  of  law  wherein  the  legislative  acts  are 
presumed  to  be  Constitutional , The  Supreme  Court  in 
Cavanaugh  vs.  Gordon,  244  Mo,  695,  1.  c,  722,  said: 

"The  constitutionality  of  the 
law  is  not  to  be  lightly  drawn 
in  question.  A statute  sleeps 
at  the  start  in  the  nursing 
bosom  of  many  friendly  presump- 
tions. But,  however  delicate  the 
task,  courts  may  not  put  away 
from  them  the  grave  auty  of  saying 
one  is  unconstitutional  when  it  is 
so  beyond  a reasonable  doubt. 

(State  ex  rel.  v.  Varner,  197  Lio.  650)." 

The  Journal  of  bhth  the  House  and  Senate  shows 
that  C.  S.  S.  B,  No.  36,  and  the  emergency  clause,  were 
duly  passed  at  the  last  Session  of  the  Legislature. 

The  Bill  was  duly  and  properly  signed,  delivered  to  the 
Governor,  and  approved  by  him.  Under  these  circumstances 
there  is  a presumption  that  the  Bill  and  all  of  its  parts 
has  been  properly  passed,  and  that  all  the  requirements 
of  the  Constitution  have  been  complied  with.  State  ex  rel. 
vs.  Field,  119  l o.  593,  1.  c.  611,  T3ii»  is  the  rule  in 
many  other  states,  Mo.,  Kan.  & Te*as  Ry.  Co.  vs  uiwons 
(1907)  75  Kans.  130;  Field  vs.  Clark,  143  U.  J.  649,  672. 

It  is  therefore  the  opinion  of  this  office 
that  the  emergency  clause  of  0.  S.  S.  B.  Mi*  36  comas 
within  the  spirit  and  purpose  of  article  IV,  Section  57, 
of  the  Missouri  Constitution,  and  that  in  fact  an 
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emergency  within  the  meaning  of  that  Constitutional 
provision  exists,  and  that  the  act  is  not  referable, 
but  is  now  in  full  force  and  effect. 


Respectfully  submitted. 


FRrvNKLIN 

Assistant  Attorney  General 

APPROVED: 


J.'U'.  'i-YLck 

Uoting)  Attorney  General 
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PAROLE  BOARL- 


Rlghts  to  enter  Into  compact 
with  other  states. 


July  21, 


Honorable  Frank  G.  Harris 
Acting  Governor  of  Missouri 
Jefferson  City,  Missouri 


Dear  Governor  Harris* 

This  will  acknowledge  your  request  of  the 
20th  Inst,  wherein  you  submitted  a letter  to  Governor 
Lloyd  C.  Stark  from  Governor  Carl  E.  Bailey  of 
Arkansas,  requesting  an  opinion  from  this  Department 
as  to  the  authority  of  the  Governor  of  this  State  or 
the  Parole  Board  recently  created  by  the  59th  General 
Assembly  to  enter  Into  such  a compact,  copy  of  your 
letter  being  as  follows* 

"Governor  Stark  has  referred  to 
me  the  attached  copy  of  letter 
from  Hon.  Carl  E.  Bailey,  Governor 
of  Arkansas,  Act  No.  172  of  said 
State,  passed  by  the  General  As- 
sembly of  Arkansas • 

"Inasmuch  as  I will  be  Chairman 
of  the  new  Parole  Board  I will 
very  much  appreciate  your  opinion 
as  to  whether  or  not  the  State  of 
Missouri,  through  its  proper 
officer,  may  enter  into  such  com- 
pact as  is  provided  In  this  act." 

And  copy  of  the  letter  from  Governor  Bailey  of  Arkansas 
to  Governor  Stark  is  as  follows  t 
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"The  Arkansas  General  Assembly 
this  year  enacted  a measure 
which  provides  that  the  state 
may  enter  into  compacts  with 
other  states  for  the  purpose  of 
effecting  cooperative  super- 
vision of  persons  on  parole  or 
probation.  A copy  of  the  new 
law,  which  is  Act  No.  172,  ac- 
companies this  communication. 

"My  purpose  in  writing  is  to 
make  a formal  request  that  you 
as  Governor  of  M sscuri  Join  in 
a compact  with  Arkansas  such  as 
is  provided  for.  You  may  be 
interested  in  the  fact  that  the 
General  Assembly  also  enacted 
legislation  under  which  we  are 
settiftg  up  a new  parole  system 
with  the  State  Parole  Officer 
under  whom  eighteen  state  police- 
men are  working.  The  state 
Police  Commission,  state  Public 
elf are  Commission,  and  state 
Penal  Board  are  cooperating,  and 
we  are  confident  that  within  a 
few  months  we  shall  have  one  of 
the  most  efficient,  satisfactory 
parole  systems  in  the  country". 

There  seems  to  be  only  one  question  involved 
in  this  inquiry:  That  is  whether  the  State  of  Missouri, 
through  its  proper  officer,  may  enter  into  such  a com- 
pact as  is  provided  by  Act  No.  172  of  the  Arkansas 
General  Assembly  of  1937. 

The  rule  seems  to  be  as  follows t, 

"Rules  and  orders  made  by  ad- 
ministrative boards  must  accord 
with  the  authority  conferred 
upon  the  board  by  law“. 


Honorable  Prank  G.  Harris 


3- 


July  21,  1937 


And  also  the  further  rule  is: 

"The  powers  and  authority  of 
public  officers  are  fixed  and 
determined  by  the  law" . 

Lamar  Tp.  v.  Lamar,  261  Mo*  171,  169  S*  W.  12,  AnnCas  1S16D 
740 | 79  A.  L.  R*,  Federal  Trade  Commission  vs.  Raldam  Co., 
l.c.  1197. 

From  an  examination  of  Committee  Substitute  for 
House  Bills  Numbers  511,  12,  13  and  14,  which  set  out  the 
powers  and  duties  of  the  Board,  especially  in  Section  5 
thereof,  and  from  an  examination  of  Act  No.  172  of  the 
Arkansas  General  Assembly  of  1937,  we  fail  to  find  that 
the  Legislature  of  Missouri  has  by  any  part  of  the  Act  au- 
thorized the  State  of  U saouri,  through  its  proper  officer, 
to  enter  into  any  such  compact  as  is  proposed  by  the  s aid 
Arkansas  Act. 


CONCLUSION 


From  the  above  considerations  we  are  of  the 
opinion  that  the  State  of  Missouri,  through  its  proper 
officer,  may  not  enter  into  the  compact  with  the  Governor 
of  the  State  of  Arkansas  as  is  provided  by  Act  No.  172 
of  said  State,  passed  by  the  General  Assembly  of  Arkansas 
in  the  year  1937. 


Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 

(Acting)  Attorney  General 

twb/r 


CASEY  BILL:— Constitutionality— emergency  clause. 


July  26,  1937 


Honorable  Frank  G.  Harris 
Ao ting  Governor 
State  of  Missouri 
Jefferson  City,  Missouri 


Dear  Governor  Harris: 

We  have  your  request  of  July  19,  1937,  for  an 
opinion  on  the  Casey  Bill,  which  involves  the  following 
points: 


"1.  The  constitutionality  of 
the  bill. 

2.  Hie  validity  of  the  emergency 
clause. 

3.  Whether  or  not  this  act  con- 
tains all  legislation  now  in 
effect  in  Missouri  directly  or 
indirectly  affeotlng  the  Social 
Security  plan  in  tills  state." 

We  shall  treat  these  matters  in  the  order  in  which 
they  are  presented. 


I. 

The  constitutionality  of 
the,  g^sey  BllJ,. 

In  passing  upon  the  constitutionality  of  the  Casey 
Bill  (CS3B  126),  we  shall  briefly  refer  to  certain  legislative 
procedural  provisions  of  the  Missouri  Constitution. 
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Artlole  IV,  Section  26:  Every  bill  shall  be  read 
on  three  different  days  In  each  house. 

While  the  House  Journal  (page  1270),  and  the  Senate 
Journal  (page  1261),  recites  that  the  Casey  Bill  was  read 
the  third  time  and  passed,  the  original  bill  Itself  recites 
on  its  face  that  it  was  duly  enrolled  and  correctly  printed 
(Art.  IV,  Sec.  29),  and  these  facts  in  themselves  are  suffi- 
cient to  comply  with  this  provision  of  the  Constitution. 
State  ex  rel.  vs.  Taylor,  123  3.  W.  892,  224  Mo.  393,  476; 
State  ex  rel.  vs.  Drabel  e,  170  3.  W.  465,  261  Uo.  515. 

Artlole  IV,  Section  28:  2Jo  bill  shall  contain  more 
than  one  subject,  which  shall  be  clearly  expressed  in  its 
title. 


This  provision  Is  Intended  to  prevent  inclusion  of 
Incongruous  and  unrelated  matters  In  the  same  measure,  and 
to  guard  against  inadvertance  and  fraud  In  legislation. 
International  Shoe  Company  vs.  Shartel,  279  U.9.  429,  49 
Sup.  Ct.  380,  73  L.  Ed.  781;  29  Fed.  (2)  604,  50  S.  Ct.  79. 

This  provision  of  the  Constitution  is  to  be  given 
a broad  and  liberal  construction.  Thomas  vs.  Buchanan  County, 

51  S.  W.  (2)  95,  360  Mo.  627.  Graves  vs.  Purcell,  85  S.  W. 

(2)  543.  It  is  the  duty  of  the  Courts  to  uphold  an  atft  under 
this  provision  of  the  Constitution  If  such  can  be  done  without 
doing  violence  to  the  language  used  and  the  evident  Intent 
of  the  act  itself.  It  Is  only  necessary  that  the  title  Indicate 
the  subject  In  a general  way  without  going  into  detail.  State 
vs.  Thomas,  266  S.  W.  1028,  301  Mo.  603. 

By  reference  to  the  title  we  find  that  the  not  has 
one  subject,  namely,  the  grant  of  Social  Security  benefits  to 
certain  classes  of  persons  In  distress.  All  of  the  provisions 
fairly  relate  to  this  same  subject  matter  and  the  act  therefore 
under  this  section  is  valid.  Ex  Parte  Loving,  77  S.  W.  508, 

178  Mo.  194;  Southard  vs.  Short,  8 S.  W.  (2)  903,  320  Mo. 

932.  Thomas  vs.  Buchanan  County  supra.  It  Is  said  that  If 
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the  title  Is  a fair  Index  of  the  act  and  matters  necessary 
to  render  the  act  effective  are  lnoluded  In  the  act  although 
not  specified  In  the  title,  any  such  omissions  will  not 
render  the  act  Invalid.  Ex  Parte  Hutohlns,  246  3.  W.  186, 

296  Mo.  331.  State  vs.  Cox,  137  3.  W.  981,  234  Mo.  605.  To 
be  Invalid  the  title  must  be  comprehensive  enough  to  Include 
disconnected  and  Incongruous  subjects.  3tate  vs.  Branson, 

21  3.  W.  1126,  11S  Mo.  271. 

By  reference  to  the  title  we  find  that  It  repeals 
a number  of  statutes,  specifically  naming  each,  and  enacts 
In  lieu  thereof26  new  sections.  This  meets  the  requirement 
o?  Section  2fl,  Article  IV  of  the  Missouri  Constitution.  State 
vs,  Caraobell,  259  3.  W.  430;  State  vs.  HcEnlry,  190  3.  W. 

272,  269  Mo.  228. 

Article  IV,  Seotlon  31:  No  bill  shall  become  a 
law  unless  on  Its  final  passage  & majority  of  the  members  of 
each  house  vote  thorefor  and  the  vote  tal.en  by  yeas  and  nays 
and  entered  In  the  J ournal . 

The  Senate  Journal  (pages  1259,  1260,  1261)  and  the 
House  Journal  (pages  1260,  1269,  1270)  set  out  the  Conference 
Committee  Report  on  the  Casey  Bill  and  show  that  a majority 
In  each  house  voted  for  the  passage  of  the  bill,  to-wlt, 
twenty-nine  senators  out  of  a total  membership  of  thirty-four, 
and  one  hundred  and  six  representatives  out  of  a total  of  One 
hundred  and  fifty.  The  adoption  of  the  Conference  report 
by  both  the  House  and  Senate  meets  the  requirement  of  this 
section  of  the  Constitution.  Browning  vs.  Powers,  38  3.  W. 
943. 


The  Casey  bill  was  duly  passed  by  both  houses  of  the 
Legislature,  signed  by  the  presiding  officers  and  received  the 
approval  of  the  Oovernof  June  23,  1937.  This  meets  the  require- 
ment of  Article  IV,  3ectlons  37  and  38. 

Section  20  of  the  Casey  bill  specifically  establishes 
certain  special  funds  relating  to  the  purposes  covered  by  the 
act.  It  Is  also  provided  In  this  section  that  the  3tate 
Treasurer  shall  be  treasurer  and  custodian  of  all  funds  .and 
moneys.  This  meets  the  requirement  of  Article  IV,  Section  43 
that  all  state  moneys  must  go  Into  the  treasury.  The  creating 
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of  a special  fund  does  not  violate  this  section.  State  ex 
rel.  Fath  vs.  Henderson,  60  3.  W.  1093,  160  Mo.  190.  The 
grant  of  public  money  for  purposes  of  relief  and  old  age 
pensions  is  specifically  authorized  by  Article  IV,  Sections  46  & 
47  of  the  Missouri  Constitution. 

Section  11  of  the  Casey  Bill  sets  up  certain  quali- 
fications and  limitations  for  the  recipient  of  benefits  under 
the  act.  The  only  important  one  for  consideration  in  this 
opinion  is  Subdivision  (5)  which  excludes  from  the  benefits 
of  the  act  inmates  of  public  institutions  ot  the  time  of  re- 
ceiving benefits.  This  type  of  limitation  nas  heretofore 
been  approved  in  this  state.  3tate  ex  rel.  Palmer  vs.  Thompson, 
297  S.  W.  62,  317  Mo.  903. 

Article  XIV,  Section  9:  The  appointment  of  all 
officers  not  otherwise  directed  b,v  this  Constitution  snail 
bp  in  such  manner  &s  may  be  prescribed  by  law. 

This  provision  delegates  to  the  Legislature  the 
authority  to  specify  by  statute  who  shall  make  various  appoint- 
ments. State  ex  rel.  Harvey  vs.  Wright,  158  3.  W.  823,  251 
Mo.  325. 


3ection  6 of  the  Casey  Bill  provides  for  the  appoint- 
ment of  officers,  employees  and  others  by  the  3tate  Adminis- 
trator with  the  consent  of  the  State  Commission. 

Article  IV,  Section  53:  Prohibiting  the  passage  of 
special  and  local  laws. 

The  Casey  Bill  relates  to  persons  and  things  as  a 
class  and  includes  all  persons  who  are  or  may  come  within  like 
situations  and  circumstances.  It  is  therefore  a general  law 
as  distinguished  from  special  and  therefore  meets  this  require- 
ment of  the  constitution.  State  vs.  McCann,  47  S.  W.  (2)  95, 
329  Mo.  748.  State  ex  inf.  vs.  Southern,  177  S.  W.  640,  265 
Mo.  275.  Stcte  ex  rel.  vs.  Lee,  5 S.  W.  (2)  83,  319  Mo.  976. 

It  is  therefore  the  opinion  of  this  office  that  the 
Casey  Bill  is  constitutional. 
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II. 

The  validity  of  the 
-mergeijcy  0l4u.se., 

The  emergency  clause  (Section  26)  recites  th  t the 
state  le  without  necessary  administrative  f acllltlee  to  carry 
out  the  purposes  of  the  bill  and  that  the  bill  Itself  Is 
necessary  to  the  advancement  of  the  public  peace,  health, 
safety  and  public  welfare  of  the  state.  These  facts  are 
worthy  of  consideration  even  though  their  enumeration  Is 
not  conclusive  and  binding  upon  the  courts.  Fahey  vs.  Hackmann, 
237  S.  W.  762,  291  Mo.  361;  State  ex  rel.  Westhues  vs. 

Sullivan,  283  Mo.  647,  1.  c.  582. 

In  determining  whether  an  act  Is  necessary  for  the 
immediate  preservation  of  public  peace,  health  or  safety,  we 
must  take  into  consideration  the  face  of  the  act,  the  history 
of  the  legislation,  contemporaneous  declarations  of  the 
Legislature,  the  evil  to  be  remedied,  and  the  natural  or 
absurd  consequences  of  any  particular  Interpretation.  State 
vs.  Stewart,  187  PaO.  641,  57  Mont.  144. 

In  this  State  It  has  been  held  that  the  urgent  need 
of  sanitation  alone  was  sufficient  to  make  effective  an 
emergency  clause  In  a health  measure.  State  vs.  Curtis  (1928) 

4 S.  W.  (2d)  467,  1.  c.  471. 

In  this  State  courts  take  Judicial  notice  of  cur  rent 
history.  State  vs.  Becker,  suora;  Title  Guaranty  Trust  Co. 
vs.  Sessinghaus,  28  S.  W.  (2d)  1001,  325  Mo.  420;  State  ex 
rel.  Crutcher  vs.  Koeln,  61  S.  W.  (2d)  760,  332  Mo.  1229. 

An  examination  of  the  act  Itself  (Seotlon  1)  shows 
that  the  commission  Is  created  for  the  purpose  of  administering 
state  plans  and  laws  involving  pensions  or  assistance  to 
persons  over  seventy  years  of  age,  or  who  are  incapacitated 
from  earning  & livelihood  and  are  without  means  of  support: 
aid  to  dependent  children;  aid  or  relief  in  cases  of  public 
calami t%:  and  cKlld  welfare  services.  Administering  to  those 
who  have  reached  and  passed  the  age  of  seventy,  who  are  In- 
capacitated and  without  means  of  support  (Art.  IV,  9eo.  47) 
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Is  included  within  the  sphere  of  Article  II,  Sec.  4,  declar- 
ing the  purpose  of  government  to  be  promotion  of  the  "general 
welfare  of  the  people” . 

The  grant  of  aid  or  relief  In  cases  of  public  calamity 
(Art.  IV,  Sec.  46)  is  based  upon  the  situation  affecting  the 
public  peace,  health  and  safety  of  the  state.  In  the  last 
two  years  agriculture  in  the  State  of  Missouri  felt  the 
deva3ltatlng  affeots  of  two  state  wide  droughts,  and  In  the 
last  year  a large  portion  of  the  growing  plant  life  which 
survived  the  drought  was  swept  away  by  the  flood  waters  of 
the  Mississippi.  In  addition  to  that  some  one-quarter  of  a 
million  Missouri  citizens  are  now  without  permanent  employment. 

The  act  covers  aid  t;o  dependent  children  and  child 
welfare  services.  Commenting  upon  the  power  of  the  State  to 
relieve  the  unfortunates  our  Supreme  Court  In  State  ex  rel. 

Cave  vs.  Tlncher,  258  Mo.  1,  1.  o.  14,  said; 

"The  conclusion  Is,  therefore,  authoriz- 
ed that  the  State  In  its  character  of 
parens  patriae  may  provide  for  the  com- 
fort and  promote  the  well  being  of  not 
only  infants  but  persons  of  defective 
understanding,  or  so  burdened  with  other 
misfortunes  or  Infirmities  as  to  be 
unable  to  care  for  themselves.  So 
Important  is  this  governmental  function 
that  the  limitations  of  the  Constitution 
are  to  be  so  construed.  If  possible,  as 
to  not  interfere  with  its  legitimate 
exercise.  (Jarrard  vs.  State,  116  Ind. 

98;  Ex  parte  Ah  Peen,  51  Cal.  280; 

McLean  Co.  vs.  Humphreys,  104  111.  378; 

He  John  Sharp,  15  Idaho,  120,  18  L.R. A. 

(N.S.)  086.)" 
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The  above  doctrine  is  recognized  in  other  states. 
Griffin  vs.  Griffin,  187  Pac.  598.  The  Casey  Bill  merely 
extends  the  helping  hand  to  those  children  who  have  been 
deprived  of  parental  support.  Section  16.  That  the  welfare 
of  the  children  has  always  been  close  to  the  heart  of  the 
State  is  now  universally  admitted.  Millions  are  spent  for 
their  education,  training  and  welfare.  They  are  set  apart 
and  exempted  from  the  application  of  many  provisions  of 
the  criminal  code.  Speaking  of  children,  the  appellate 
division  of  the  Supreme  Court  of  New  York,  In  Re:  Vasko, 

(1935)  263  N.Y.3.  552,  1.  c.  555,  556,  said: 

“Children  come  into  the  world  helpless, 
subject  to  all  the  ills  to  which  the 
flesh  is  heir.  They  are  entitled  to  the 
benefit  of  all  laws  made  for  their 
protection,— whether  affecting  their 
property,  their  personal  rights,  or 
their  persons — by  the  Legislature,  the 
sovereign  power  of  the  state." 

Speaking  oh  the  meaning  of  aid  to  dependent  children 
we  find  the  Court  of  Appeals  of  Maryland,  (1933)  1S5  Atl.  618 
1.  c.  633,  in  the  case  of  Mayor  and  City  Council  of  Baltimore 
City  vs.  Fuget,  using  this  language: 

"To  us  it  Is  clear  that  what  is  here 
attempted  to  be  accomplished  by  the 
passage  of  the  acts  in  question  is  not 
a pension  within  the  meaning  of  this 
provision  of  the  Constitution,  nor  is 
it  even  called  a pension.  The  object 
and  purpose  of  the  act  is  to  provide, 
in  some  cases,  for  the  care  and  mainten- 
ance of  dependent  children  at  their 
homes  ‘under  the  guidance  of  their 
mother,*  and  not  to  commit  them  to  an 
institution  at  possibly  a greater  cost 
to  the  state,  thereby  taking  them  from 
the  care  and  control  of  their  mother 
and  the  association  of  their  brothers 
and  sisters,  if  any,  as  well  as  depriving 
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them  of  the  environment  of  a home 
and  bubj acting  thorn  to  the  care  of 
others  who  have  not  In  thea  the 
Interest  of  a mother.  It  is  not  a 
pension  to  the  mother,  nor  Is  the 
act  passed  for  the  mother*  s benefit, 
except  In  so  far  as  It  enables  her  to 
enjoy  the  association  of  her  children. 

8ut  It  Is  for  the  benefit  and  welfare 
of  the  children;  and  the  aid  or 
assistance  afforded  them  by  the  act 
lasts  only  so  long  as  the  necessity 
therefor  exists.  It  lacks  the  attri- 
butes of  a pension." 

Whether  or  not  the  emergency  clause  Is  constitutional 
depends  upon  whether  or  not  the  act  is  referable  under  Section 
57,  Article  IV,  of  the  Missouri  Constitution,  which  section 
In  part  provides; 

"The  second  power  is  the  feferendum, 
and  it  may  be  ordered  (exoept  as  to 
laws  necessary  for  the  Immediate  pre- 
servation of  the  public  peace,  health 
or  safety  and  laws  making  appropriations 
for  the  current  expenses  of  ihe  state 
government,  for  the  maintenance  of  the 
state  institutions  and  for  the  support 
of  public  schools)  either  by  petitions 
* * *,etc." 

We  have  heretofore  attempted  to  point  out  that  from 
the  act  Itself,  the  emergency  clause,  the  existing  eoonomio 
conditions  of  the  state,  the  history  of  the  legislation  and 
existing  conditions  to  be  remedied,  that  the  act  Is  one  which 
clearly  and  beyond  the  question  of  any  doubt  comes  within  the 
meaning  of  any  law  necessary  for  immediate  preservation  of  the 
public  peace,  health  and  safety  of  the  state. 

The  Journal  of  both  the  House  and  Senate  show  that 
the  Casey  Bill  and  the  emergency  clause  were  duly  passed  at 
the  last  session  of  the  Legislature.  Senate  Journal  page 
1261,  House  Journal  page  1271. 
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It  is  therefore  the  opinion  of  this  office  that 
the  emergency  clause  attached  to  the  Casey  Bill  is  valid 
and  constitutional  and  that  the  act  is  not  referable  but 
became  effective  upon  being  approved  by  the  Governor  June 
23,  1937. 


Ill* 

Does  the  act  contain  all 
legislation  in  effect  in 
Missouri  affecting  the 
Social  Security  Plan, 

The  Casey  Bill  contains  all  the  state  laws  now 
operative  with  reference  to  a single  state  plan  for  the  pur- 
poses set  out  in  Section  1 of  the  act.  In  Section  2 the 
State  Social  Security  Commission  is  designated  as  the  State 
Agency  in  any  state  or  federal  act  involving  any  of  the  pur- 
poses of  this  bill.  In  addition  thereto  Section  25  provides 
that  all  provisions  of  law  in  conflict  with  this  act  are  here- 
by repealed. 

It  is  therefore  the  opinion  of  this  office  that  the 
Casey  Bill  now  contains  all  legislation  now  in  effect  in 
Missouri  directly  or  indirectly  affecting  old  age  pensions, 
and  to  dependent  children,  relief  and  child  welfare  services 
tinder  the  Social  Security  plan  in  this  state. 


Respectfully  submitted. 


FRANKLIN  t.  RLAGAN, 

Assistant  Attorney  General 

AIIROVED: 


h,  TA*¥LuR 

(Acting)  Attorney  General 
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PENAL  INSTITUTIONS:  Governor 1 s power  to  pardon  and  parole# 


October  15,  1937. 


Honorable  Frank  G.  Harris 
Lieutenant  Governor  for  the 
State  of  Missouri 
Jefferson  Gity,  Missouri 

Lear  Governor  Harris: 


l.e  acknowledge  your  request  for  an  opinion  dated 
October  11,  1937,  which  reads  as  follows: 

"Plecse  give  us  your  opinion  on 
the  following  matter: 

"The  Constitution  of  141  s sour  1 pro- 
vides that  the  Governor  of  this 
state  has  power  to  grant  reprieves, 
pardons  and  paroles* 

"Under  the  provisions  of  Section 
8477,  R.  S.  Mo.  1929,  the  Legis- 
lature has  . rovided  that  no  inmate 
shall  be  paroled  fror:.  the  Inter- 
mediate Reformatory  until  he  hes 
served  seven- twelfths  of  the  time 
for  which  he  was  sentenced. 

"I  would  like  to  know  if  this 
legislative  act  hts  any  force  in 
the  light  of  the  constitutional 
provision  relating  to  the  Gover- 
nor’s power  to  grant  reprieves, 
pardons  and  paroles." 

In  the  matter  of  reprieves,  commutations  and  pardons, 
after  conviction  of  the  crime,  Article  V,  Section  8 of  the 
Missouri  Constitution  provides: 


"The  Governor  shall  hose  power  to 
grant  reprieves,  commutations  and 
pa:  dons,  after  conviction,  for  all 
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offenses,  except  treason  and  cases  of 
impeachment,  upon  such  condition  and 
with  such  restrictions  end  limitations 
?8  he  may  think  proper,  subject  to 
such  regulations  as  may  be  provided 
by  law  relative  to  the  manner  of 
applying  for  pardons.  He  shall,  at 
each  session  of  the  General  Assembly, 
communicate  to  that  body  each  case 
of  reprieve,  commutation  or  pardon 
granted,  stating  the  name  of  the 
convict,  tile  crime  of  which  he  was 
convicted,  the  sentence  and  its  date, 
the  date  of  the  commutation,  pardon  or 
reprieve,  and  the  reason  for  granting 
the  same*” 

In  State  v*  Sloss,  25  Mo.  261,  284,  where  the  Legis- 
lature attempted  a scheme  to  release  prisoners  convicted 
of  a crime,  the  Act  was  held  unconstitutional,  and  the 
Supreme  Court  said: 

"Although  questions  have  sometimes 
arisen  whether  a power  properly  be- 
longed to  one  department  of  govern- 
ment or  another,  yet  there  is  no  con- 
trariety of  opinion  as  to  the  depart- 
ment of  the  government  to  which  the 
power  of  pardoning  offenses  properly 
appertains.  An  unite  in  pronouncing 
it  an  executive  function.  So  the 
framers  of  our  constitution  thought, 
and  accordingly  vested  the  power  of 
pardoning  in  the  chief  executive 
officer  of  the  state." 

Pursuant  to  the  Constitution  above  quoted,  the  Gover- 
nor of  this  State  Is  authorized  by  the  Legislature  to 
grant  pardons  under  Section  3798,  R*  S.  Mo*  1929,  which 
provides: 
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"In  all  cases  In  which  the  governor 
is  authorized  by  the  Constitution 
to  grant  pardons,  he  may  grant  the 
same,  with  such  conditions  and  under 
such  restrictions  as  he  may  think 
proper," 

Ihe  pov/er  to  pardon  Includes  the  power  to  parole. 

A parole  Is  but  a conditional  pardon,  for  In  State  v. 
Asher,  246  S.  V.  911,  913,  the  Supreme  Court  said: 

"It  must  follow  from  the  foregoing 
that  a parole  is  a conditional  par- 
don, and  that  a ’parole*  given  by 
the  Governor  is  but  an  exercise  of 
the  power  vested  in  him  by  the  Con- 
stitution and  statute  with  respect 
to  the  issuance  of  coi*ditional  par- 
dons . * 

As  to  the  Governor’s  power  to  attach  conditions, 
when  commuting  a sentence,  the  Court  said  in  Lx  parte 
Strauss,  7 S.  W.  (d)  1000,  320  Mo.  349,  351: 

"The  Governor  may  therefore  attach 
to  a commutation  granted  by  him 
any  condition  he  chooses,  provided 
it  is  not  illegal,  immoral  or  im- 
possible of  fulfillment. 

The  Legislature  lias  ±rovided  In  Section  8477,  R.  S. 
Ko.  1929,  relating  to  the  Intermediate  Reformatory  for 
young  men  and  their  parole,  as  follows: 

**  * # * No  inmate  shall  be  paroled 
from  said  reformatory  until  he  shall 
have  served  seven- twelfths  of  the 
time  for  which  he  was  sentenced,*  * 
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CONCLUSION. 


The  inmates  of  the  Intermediate  Reformatory  are 
there  because  committed  pursuant  to  a judgment  and 
sentence  of  the  criminal  courts  of  this  State.  Justices 
of  criminal  courts  are  merely  human  being3,  end  human 
action  and  human  intelligence  is  so  imperfect  in  all 
mankind  that  at  times  an  injustice  may  be  perpetrated 
by  the  enforcement  of  inhuman  rigid  penalties  in  com- 
pliance vith  a Judgment  and  sentence  of  a court.  The 
criminal  code  is  to  be  enforced  in  spite  of  unjust  con- 
sequences resulting  from  human  imperfections,  unless  the 
culprit  be  pardoned  or  peroled.  Luch  is  the  theory  of 
our  State  government  as  evidenced  bj  our  Constitution, 
statutes  and  judicial  decisions. 

To  alleviate  this  occasional  unjust  result  of  a 
rigidly  enforced  criminal  code,  the  people  of  this  State 
have  made  provisions  in  their  Constitution  and  ftindamental 
law  for  executive  clemency  in  such  exceptional  cases, 
lo  hinder, control  or  curtail  executive  clemency,  where 
clemency  Is  due,  was  not  intended  by  the  framers  of  our 
Constitution,  any  act  of  the  Legislature  to  the  contrary 
no  twi  ths  tending  • 

This  department  is  of  the  opinion  that  Section  8477, 
supra,  insofar  as  It  expresses  a limitation  on  the  Gover- 
nor from  pardoning  or  paroling  inmates  of  the  Intermediate 
Reformatory  until  after  serving  seven- twelfths  of  the 
time  for  which  sentenced,  is  in  direct  violation  of 
Article  V,  Section  8 of  the  Uissotiri  Constitution.  Said 
legislative  Act  Is  an  Invasion  of  the  constitutional  pre- 
rogative of  the  Governor  In  such  matters,  and  to  that 
extent  Is  unconstitutional  and  of  no  legal  force. 


Respectfully  submitted 


Ai iROVLDj 


YM.  GRR  SAY.YLRS 

As£’imtant  Attorney  General. 


7;  iY  VAYLffi 

(Acting)  Attorney  General. 
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PROBATE  JUDGE:  Fee  received  for  solemnizing  marriages 
to  be  accounted  for  in  annual  settlement. 


November  lb,  1937 


iion.  T.il.  Harvey,  Judge 
Probate  Court  of  baline  County 
Larshall,  Missouri 

near  oir: 


* 


FILED 


Tnis  department  is  in  receipt  of  your  setter  of 
October  10,  1937,  in  whicn  you  request  an  opinion  as 
follows: 


"Will  you  please  give  me  your 
opinion  as  to  wde tiier  or  not 
the  fees  of  the  Juuge  of  the 
Probate  Court  for  performing 
or  solemnizing  marriages,  are 
to  be  accounted  for  as  a part 
of  such  Judge’s  compensation." 

A probate  judge  is  authorized  by  the  laws  of  Mis- 
souri to  solemnize  carriages  (lection  2976,  h._.  -ilssouri 
1919).  He  is  allowed  c fee  of  two  collars  for  solemniz- 
ing each  marriage  (section  11782,  R.  J.  Missouri  1929). 


lection  11782,  R.l.  Missouri  1929,  provides  that 
every  probate  judge  shall,  v Ithin  thirty  uays  after  tne 
ex  iratlon  of  eac j year  of  his  term,  file  with  the  circuit 
clerk  a statement  verified  by  affidavit  "containing  a full 
account  of  all  leas  collected"  by  or  for  such  Judge  during 
said  year.  Tills  section  further  provides  that  within 
three  months  after  the  expiration  of  his  term  of  office,  a 
probate  judgo  shall  file  with  the  circuit  clerk  a statement 
verified  by  affidavit  "of  all  fees  which  accrued,  but  were 
not  collected  during  his  term  of  office77’,  Further,  It  is 
provided  that  the  probate  Judge  must  give  bond  before  col- 
lecting "any  fee  ••net soever"  ana  that  said  bond  shall  be 
conditioned  upon  the  faithful  performance  of  his  duties, 
end  tne  prompt  and  full  payments  when  aue  "of  eacu  end 
every  of  tne  amounts  to  the  extent  and  in  the  manner  herein 
required"  into  the  county  treasury. 
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The  languaga  of  -ection  11782,  supra,  which  we  have 
quoted  and  underlined  wherein  it  speaks  of  "all  fees  col- 
lected" or  other  words  of  similar  import,  with  reference 
to  what  fees  a probate  judge  shall  account  for  in  his 
settlement,  could  not  have  reference  to  any  fees  except  those 
which  are  specifically  provided  and  allowed  a probate  judge, 
for  his  services  by  said  section,  which  sets  out  that  pro- 
bate judges  "shall  be  allowed  fees  for  their  services  as 
follows:  i’or  solemnizing  a marriage,  *2.00."  In  other 
words,  this  section  makes  this  a part  of  tne  service  of  a 
probate  judge  for  which  he  shall  charge  a fee. 

Section  2976,  R.3.  Missouri  1929,  authorizes  a 
Judge  of  court  of  record  to  solemnize  marriages,  lie  is  only 
authorized  to  perform  a marriage  because  he  is  such  a Judge; 
said  service  is  thereby  an  incident  to  his  office,  beotion 
2984,  R, S.  .lissouri  1929,  requires  tiiat  all  who  are  author- 
ized to  solemnize  marriages  shall  keep  a record  thereof. 

In  iux  parte  .-u.drei  s,  18  3 . <V . 2nd  l.o.  582,  the  court 
has  said: 


"The  legislative  intention  is  to 
be  ascertained  from  the  words  used 
in  a statute.  Another  rule  of  con- 
struction is  that  effect  is  to  be 
given  to  every  vord,  clause  and 
sentence  within  a statute.  Hannibal 
Trust  Co.,  nxecutor  v.  ^lzea  et  al. , 

315  mo.  485,  286  3.V..  371." 

following  the  above  rules  of  statutory  construction, 
we  think  we  hove  aptly  illustrated  in  the  foregoing  para- 
graphs that  the  intention  of  the  legislature  in  the  act  was 
that  all  fees  enumerated  must  be  accounted  for  by  the  probate 
judge  in  his  annual  settlement.  To  reach  a different  con- 
clusion would  do  violence  to  the  rule  that  effect  must  be 
given  to  every  word,  clause  and  sentence  in  a statute. 

\ e have  ascertained  further  that  those  charged  with 
conducting  the  audit  of  county  officials'  accounts  have  al- 
ways construed  the  fee  in  question  here  as  on  accountable 
fee.  In  Automobile  Gasoline  Co.  v.  City  of  8t.  Louis,  32 
3 .17 . 2nd  l.o.  283,  it  is  said: 


Hon*  T.H.  Hervej 
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"The  construction  of  a statute 
by  thosa  charged  v/ith  the  duty 
of  enforcing  it,  when  it  has 
long  prevailed,  while  not  binding 
upon  the  courts,  is  entitled  to 
weight  YJhere  the  meaning  of  the 
statute  is  uncertain." 


COKCUJwIOK 


Therefore,  it  is  the  opinion  of  this  department 
that  the  V2.00  fee  allowed  a probata  judge  for  solemniz-- 
ing  a marriage  must  be  accounted  for  by  him  in  his  annual 
settlement  to  the  circuit  clerk. 


Respectfully  submitted, 


hUBRiiY  R.  HAiiSffiTT,  JR. 

assistant  Attorney  General 


APPROVED  By: 


TAILOR 

(noting)  Attorney  General 


LLBjVAL 


CRIMINAL  LAW  --’Arson’ as  distinguished  from  willful  burning  of 

property. 


November  20,  1937 


Honors  le  Frank  G.  Harris,  Chairman 
Hoard  of  Irooatlon  and  iarole 
Jefferson  City,  Missouri 

Lear  Governor  Harris: 


FILED 

-r/ 

s / 

L...  . 

/ 


V»'e  acknowledge  receipt  of  your  request  for 
an  opinion  dated  Noyem  er  18,  1937,  which  reads  as  fol- 
lows : 


"Under  Section  3811,  Revised  Statutes 
of  Missouri,  1929,  the  Circuit  Court 
is  authorized  to  parole  persons  of 
previous  good  character  who  shall  not 
have  been  previously  convicted  of  a 
felony,  except  in  cases  of  murder, 
rape,  arson  or  ro  > ery. 

"Section  4040  of  the  Revised  Statutes 
of  Missouri,  1929,  makes  it  a felony 
to  set  fire  to,  burn  or  cause  to  be 
ourned  any  goods,  wares,  merchandise, 
etc.  with  the  intent  to  injure  or  de- 
fraud the  insurer. 

"Section  4041  makes  it  a felony  for 
one  to  attempt  to  set  fire  to  or  pro- 
cure the  burning  of  any  buildings  or 
property  mentioned  in  preceding  sec- 
tions. 

"I  should  like  to  have  your  opinion  as 
to  whether  or  not  the  Circuit  Court 
is  authorized  to  grant  a parole  to 
one  of  good  character  and  who  has 
not  been  previously  convicted  of  a 
felony,  who  enters  a plea  of  guilty 
either  to  a violation  of  section  4040 
or  section  4041  above  mentioned.  I 
should  like  very  much  to  have  this 
opinion  reach  me  by  Londay,  Novem- 
ber 22nd." 


Hon.  Frank  G.  Harris 
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59  C.  J.,  pat  e 1112,  Section  659,  reads  as 

follows : 


"renal  statutes  are  to  be  interpreted 
by  the  aid  of  all  the  ordinary  rules 
for  the  construction  of  statutes. 

The  court  should  construe  these 
statutes  in  the  li(  ht  of  the  evil 
to  oe  remedied,  and  with  the  car- 
dinal object  of  ascertaining  and 
giving  effect  to  the  intention  of 
the  legislature,  as  the  intention 
of  the  legislature,  when  it  can  oe 
discovered,  mu3t  control." 

In  the  case  of  State  v.  hartley,  263  £.  W.  95, 
l.c.  96}  304  wo.  58,  the  court  said: 

"Cririnal  statutes  ore  to  be  con- 
strued strictly;  liberally  in  favor 
of  the  defendant,  and  strictly  against 
the  state,  both  as  to  the  charge  and 
the  proof.  No  one  is  to  be  made 
subject  to  such  statutes  by  impli- 
cation. '"here  one  class  of  persons 
is  designated  as  subject  to  its 
penalties,  all  others  not  mentioned 
are  exonerated,  Such  statutes 

are  not  to  be  'extended  or  enlarged 
by  Judicial  construction,  so  as  to 
embrace  offenses  or  persons  not 
plainly  (written)  within  their  terms.* 

'The  reason  of  the  rule  is  found  in 
the  tenderness  of  the  law  for  in- 
dividuals, and  on  the  plain  prin- 
ciple that  the  power  of  punishment 
is  vested  in  the  J-egislature,  and 
not  in  the  judicial  department ' • " 


CONCLUSION 


four  question  presents  a problem  of  statutory 
construction  of  the  pi.nal  statutes.  V*e  must  determine 
whether  the  crime  of  "arson",  as  the  word  is  used  in  See* 
tion  3811,  H.  S.  ho.  1929,  was  intended  to  include  other  felonies 
the  perpetration  of  which,  having  some  of  the  cardinal 
elements  of  the  common  law  cri;  e of  arson  and  the  crime 
of  arson  prescribed  by  M ssouri  statutes. 


Kon.  Prank  G.  Harris 
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‘■^he  only  statute  in  kLssouri  which  we  were 
able  to  discover  where  certain  acts  of  wilfully 
setting  fire  to  property  is  declared  by  the  -Legisla- 
ture to  oe  "arson"  is  Section  4036,  R.  S.  Mo.  1929* 

Other  acts  of  wilful  setting  of  fire  to  property  are 
defined  by  the  .Legislature  only  as  felonies  l see 
Sections  4038,  4039,  4040  and  4041,  R*  S.  Ho*  1929). 

If  the  legislature  intended  persons  who 
violate  Sections  4040  and  4041,  R*  S.  Mo*  1929,  to 
be  guilty  of  arson,  they  would  have  3aid  so,  as  they 
did  in  Section  4056,  K.  S.  ko.  1929*  These  wilful 
burning  of  property  crimes  were  passed  at  the  same 
tire  and  in  the  same  act  by  the  1929  Legislature  (see 
uews  of  **o.  for  1929,  page  167 \ At  the  passage  of  the 
act,  the  then  existing  arson  statutes,  and  there  v/ere 
several,  v/ere  repealed  and  the  present  law  enacted* 

Criminal  statutes  are  generally  construed 
in  favor  of  the  accused  and  against  the  State* 

We  ere  of  the  opinion  that  it  was  the  in- 
tention of  the  Legislature  that  under  the  law  the 
circuit  court  is  tc  heve  power  to  parole  from  the 
bench  one  convicted  of  violating  Sections  4040,  or  4041, 
R*  S.  ko*  1929,  as  said  crimes  are  not  defined  as  the 
crime  of  "arson." 


Respectfully  submitted. 


WM.  ORR  SAYYYLhS 
Assistant  Attorney  General 


Ar  PR  OVID: 


L.  TAYLCfe 

(Acting)  Attorney  General 


WOStFE 


COUNTY  COLLECTOR:  Must  carry  out  the  duties  of  county 

treasurer  on  and  after  January  1, 

1937  and  shall  receive  no  additional 
compensation, In  counties  of  less  than 

40,000  population 

January  16,  1937 

H8 


. -P  • Robert  H,  Hawkins 
Prosecxiting  Attorney 
Pemiscot  County 
Garuthers ville , Missouri 


Dear  Mr: 


This  Department  is  in  receipt  of  your  letter  of 
January  2,  inquiring  as  to  the  compensation  of  the  Col- 
lector and  now  ex  officio  treasurer.  Your  exact  question 
is  as  follows* 

"Under  the  consolidation  of  the 
Treasurer’s  office  and  the  Col- 
lector's office  will  the  Collect- 
or and  ex  officio  Treasurer  be 
allowed  the  commission  of  one- 
half  of  one  per  cent  for  disburs- 
ing school  money?" 


we  assume  that  you  have  in  mind  the  consolidation 
of  the  treasurer’s  office  with  the  collector.  In  the  1933 
Session  of  the  Legislature,  page  358,  the  office  of 
Treasurer  was  abolished  by  consolidating  it  with  the  office! 
of  collector. 

Lection  12130,  haws  of  Missouri  1933,  page  338,  con- 
tinues the  office  of  treasurer  in  counties  of  moro  than 
forty  thousand  inhabitants  while  Section  12132a  abolishes 
It  in  counties  of  less  than  forty  thou: and;  Pemiscot  County 
being  less  than  forty  thousand  section  12132a  would  govern, 
said  section  being  as  follows* 

"On  and  after  the  expiration  of  the 
term  of  office  of  the  county  treasurer 
on  the  31st  day  of  December ,1936,  In 
all  counties  of  this  state  which  now 


■ar.  Robert  •*.  Hawkins 


January  15 , 1937 
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or  hereafter  have  a population  of 
less  than  40,000  inhabitants  ac- 
cording to  the  last  decennial 
United  States  census  and  not  under 
township  organization,  the  county 
collector  shall  take  over  all  the 
duties  now  performed  by  the  county 
treasurer  and  such  collector  shall 
be  county  collector  and  ex  officio 
county  treasurer  ana  shall  perforin 
any  and  all  duties  now  devolving 
upon  the  county  collector  and  county 
treasurer.  Such  collector  shall  act 
as  ex  officio  treasurer  and  perform 
the  duties  attached  thereto  with  no 
additional  remuneration  other  than 
such  moneys  as  are  allowed  by  law 
for  his  services  as  county  collector, 
snd  he  shall  not  be  required  to  give 
any  bond  other  than  the  bond  given 
as  county  collector.  All  duties  and 
obligations  now  imposed  by  law  upon 
county  treasurers  in  counties  having 
a population  of  less  than  40,000 
inhabitants  according  to  the  last 
decennial  Ini ted  States  census  are 
hereby  set  over  and  made  a part  of 
the  duties  and  obligations  of  the 
ox  officio  county  treasurer  as 
provided  for  in  section  12132a, n 


On  May  25,  1936,  this  department  rendered  an  opinion 
to  Honorable  Forrafet  Smith,  State  Auditor  of  Missouri,  in 
which  the  maximum  compensation  for  county  collectors  is 
discussed  and  decided,  A copy  of  this  ouini on  is  herewith 
inclosed. 

Prior  to  January  1,  1937,  the  treasurer  received, 
under  Section  9266,  Revised  Statutes  Missouri  1929, 

"such  compensation  for  his  services 
as  the  county  court  may  deem  advisable, 
not  to  exceed  one-half  of  one  per  cent, 
of  all  school  moneye  disbursed  by  him, 
and  to  be  paid  out  of  the  county 
treasury." 


wr.  Robert  Hawkins 


January  16,1937 
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Likewise,  the  treasurer  was  compensated  under 
Section  12136,  Revised  Statutes  jiiasouri  1929,  The 
Act  of  the  1933  Legislature  permitted  the  treasurer  to 
serve  out  his  present  term  and,  as  stated  before,  placed 
the  duties  of  his  off  ice  on  the  county  collector.  In 
other  words,  it  abolished  the  office  of  county  treasurer 
to  become  effective  January  1,  1937. 

Having  determined  the  collector's  compensation 
at  the  present  time  what,  if  anything,  does  he  receive 
as  additional  compensation  lor  carrying  out  the  duties 
as  ex  officio  treasurer,  fie  tliink  faction  13132a  is 
plain  and  definite  In  its  terras  as  to  the  compensation 
when  it  states, 

"Such  collector  shall  act  as  ox 
officio  treasurer  and  perform 
the  duties  attached  thereto  with 
no  additional  remuneration  other 
than  such  moneys  as  are  allowed 
by  law  for  his  services  as  county 
collector." 


It  is  our  opinion  that  it  was  the  intention  of  the 
Legislature  to  abolish  the  office  of  county  treasurer  in 
counties  of  less  than  forty  thousand;  that  euch  duties  as 
he  formerly  performed  are  to  be  performed  by  the  county 
collector,  and  it  was  the  further  intention  of  the  Legisla- 
ture that  the  county  collector  carry  out  such  duties  with- 
out any  additional  compensation  or  fees. 

Respectfully  submitted. 


0LLIV5R  ...  HOLfN 

Assistant  Attorney  General 


APPROV  . i 


J.  ..  I'AYud’E 

(Acting)  Attorney  General 


O’.XsLC 


SOCIAL  SECURITY  COMMISSION:  Construction  01  Sec,  10  - 

Moneys  received  from  other 
sources. 


July  16,  1957. 


Mr,  Geo,  I,  Haworth, 

Acting  Administrator, 

State  Social  Security  Commission  of  Missouri, 
412  East  High  Street, 

Jefferson  City,  Missouri. 

Lear  Sir: 


le  have  jour  letter  of  July  15th,  1957, 
requesting  an  opinion  on  the  following  question: 

"May  the  State  Treasurer  make 
any  disbursements  from  this 
spe  cial  account  which  are  in 
excess  of  the  amounts  appropriated 
for  the  use  of  the  State  Commission, 
which  conflicts  with  or  is  in  ex- 
cess of  the  amounts  appropriated 
by  House  Bill  520?" 


In  answer  to  your  inquiry,  we  call  your 
attention  to  that  portion  of  Section  10  of  C.S.S.B. 
1£5,  which  in  part  reads  as  follows: 


"i or  the  purpose  of  establishing 
and  maintaining  county  offices,  or 
carrying  out  any  of  the  duties  of 
the  State  Commission,  the  State  Com- 
mission is  authorized  to  enter  into 
agreements  with  any  political  sub- 
division of  this  state,  and  as  a part 
of  such  agreement  the  State  Commis- 
sion may  accept  moneys,  services  or 
quarters  as  a contribution  toward 
the  support  and  maintenance  of  such 
county  offices.  Any  funds  so  re- 
ceived shall  be  payable  to  the  State 
Commission  and  deposited  In  the  proper 
special  account  in  the  State  Treasurer's 
office,  and  become  and  be  a part  of 
state  funds  appropriated  for  the  use 
of  the  State  Commission,#  * 


Mr*  Geo.  I.  Haworth, 
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7/16/27. 


¥i,e  turn  to  H.B.  520,  that  being  the  Ap- 
propriation Bill,  to  ascertain  the  amount  of  money 
appropriated  for  the  use  of  the  Commission.  The 
Appropriation  Act  appropriates  only  state  and  federal 
funds  for  administration  purposes.  The  Appropriation 
Act  does  not  appropriate  funds  received  from  any 
other  source. 

There  are  two  provisions  of  the  Constitution 
of  Missouri  which  may  be  briefly  referred  to  in  this 
opinion. 


Article  IV,  Sec.  42,  in  part,  provides; 

"All  * * * moneys  received  by  the 
State  from  any  source  whatsoever 
shall  go  into  the  treasury,  and 
the  General  Assembly  shall  have 
no  power  to  divert  the  same,  or 
to  permit  money  to  be  drawn  from 
the  treasury,  except  in  pursuance 
of  regular  appropriations  made  by 
law.* * *w 


Section  18  of  Article  X provides: 


"No  moneys  shall  ever  be  paid 
out  of  the  treasury  of  this  State, 
or  any  of  the  funds  under  its  man- 
agement, except  in  pursuance  of  an 
appropriation  by  law.*  * *" 


The  Supreme  Court  of  Missouri  in  State  ex  rel. 
v.  Bordon  (1911}  2^6  o.  142,  l.c.  158,  passed  upon 
the  above  two  constitutional  provisions  in  this  lan- 
guage: 


"The  language  of  the  foregoing 
provisions  of  the  Constitution 
is  clear  and  explicit,  and  forbids 
the  payment  of  money  from,  the  State 
treasury  ^received  from  any  source 
whatsoever*  or  'of  any  funds  under 
its  management'  except  in  pursuance 
of  regular  appropriations  made  by 
law.*  * *• 


Mr.  Geo.  I.  Haworth.,  -3-  7/16/37. 


It  la,  therefore,  the  opinion  of  this  of- 
fice that  disbursements  from  special  accounts  created 
by  C.S.S.U.125  must  be  limited  to  the  maximum  amount 
appropriated  in  the  Appropriation  Aet  (H.B.  520). 


Respectfully  submitted. 


FRANKLIN  L.  REAGAN 

Assistant  Attorney  General. 


ArrROVfcD: 


j.  

(Acting)  Attorney -General. 
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SOCIAL  SECURITY  COMMISSION:  Refunds  and  recoveries  received  by 

commission  to  "be  deposited  in  State 
Treasury  to  credit  of  General  Revenue 
Fund. 

July  27,  1937 


Honorable  George  I.  Haworth 
Acting  Administrator 
State  3ocial  Security 
Commission  of  Missouri 
412  East  High  Street 
Jefferson  City,  Mlsrouri 


FILED 


Dear  31r: 

We  have  your  request  of  July  22,  1937,  for  an  opinion 
upon  the  following  question: 

"Can  refunds  and  recoveries  collected 
by  this  Con  lsslon  be  credited  to 
the  respective  appropriation  in  the 
State  Auditor's  office,  or  is  it 
neoe8sary  that  such  refunds  and  re- 
coveries be  credited  to  the  general 
revenue  fund?" 

Your  inquiry  refers  to  Seotions  4 and  20  of  the  Casey 
Bill,  (C33B  125), 

Article  IV,  Section  43  of  the  Constitution  of  Missouri 
in  part  provides  that  all  moneys  received  by  the  state  from 
any  source  shall  go  into  the  treasury,  and  the  General  Assembly 
shall  have  no  power  to  divert  the  same  except  by  appropriations 
made  by  law. 

Article  X,  Section  15  of  the  Constitution  of  Missouri 
provides  that  after  such  funds  ore  deposited  in  the  State 
Treasury  they  shall 

"be  disbursed  by  said  Treasurer  for 
the  purposes  of  the  State,  according 
to  law,  upon  warrants  drawn  by  the 
State  Auditor,  and  not  otherwise." 


Hon 


George  I.  Haworth 
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July  27,  1937 


The  1933  Session  of  the  Legislature,  Laws  1933,  page 
415,  requires  all  moneys  from  whatever  source  received  by 
any  commission  to  be  placed  in  the  State  Treasury. 

Section  4 of  the  Casey  Bill,  referred  to  In  your  re- 
quest, merely  gives  the  Commission  power  "to  administer, 
disburse,  dispose  of  an d account  for  fundB,*";  all  of  which 
must  be  done  In  accordance  with  existing  laws  of  Missouri, 
end  in  view  of  the  Judicial  interpretation  given  the  Con- 
stitution of  this  state. 

Section  20  of  the  Casey  Bill,  referred  to  in  your 
letter,  merely  establishes  certain  special  funds.  The 
establishment  of  special  funds  does  not  constitute  a con- 
tinuing appropriation.  The  amount  of  money  that  can  be  drawn 
from  the  State  Treasury  for  any  specified  purpose  is  limited 
by  the  appropriation  act  authorizing  the  withdrawal. 

Our  Supreme  Court  in  State  ex  rel.  vs.  Henderson, 
speaking  of  a special  fund  and  its  expenditure,  160  Ho.  190, 

1.  c.  214,  said: 

"So  without  further  elaboration  we  hold 
that  the  Act  of  April  19,  1899,  was  not 
an  appropriation  bill  within  the  meaning 
of  Section  43,  article  4 of  our  Constitu- 
tion, but  on  the  contrary  was  an  act  to 
provide  a tax  to  create  a special  fund, 
which  could  only  be  withdrawn  from  the 
Treasury  by  a subsequent  appropriation 
act  duly  enacted,*". 

Quoting  from  our  Supreme  Court  on  this  matter  in  State 
vs . Hackraann,  264  S.  W.  366,  1.  o.  367,  the  Court  said: 


Hon.  George  I.  Haworth 
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M0n  the  other  hand,  this  court  hae  held 
that  a fund,  raised  by  an  act  for  a 
special  purpose,  oould  not  be  paid  out 
of  the  state  treasury  except  upon  an 
appropriation  by  an  aot  of  the  Legisla- 
ture. State  ex  rel.  Fath  et  al.  vs. 

Henderson, 160  Mo.  190,  loc.  clt.  214, 

60  S.  W.  1093;  State  ex  rel.  vs.  Gordon, 

236  tlo.  142,  loc.  clt.  158,  139  S.W.  403. 

In  the  case  last  cited  the  oourt  had  under 
consideration  a fund  for  the  support  and 
maintenance  of  the  game  department.  It 
was  held  that  the  creation  of  a special 
fund  Is  not  a continuing  appropriation  of 
the  fund,  or  of  any  part  of  It,  to  pay 
accounts  drawn  against  It.  That  the 
creation  of  the  fund  Is  one  thing,  and 
the  appro  riatlon  of  money  to  r>ay  accounts 
against  the  fund  Is  quite  another  thing. 

The  language  of  the  Constitution  Is  un- 
equivocal; It  requires  an  appropriation 
before  payment  of  money  reoeived  by  the 
state  'from  any  source  whatsoever.'  The 
money  collected  by  the  board  Is  received 
by  the  state;  It  goes  Into  the  state 
treasury.  To  make  It  more  specific,  the 
requirement  that  an  appropriation  by  the 
Legislature  will  be  neoessary  before  money 
can  be  paid  out  of  the  treasury  of  the 
state.  It  Is  applied,  not  only  to  state 
funds,  but  to  'any  of  the  funds  under 
Its  management. ' M 

Whatever  funds  are  received  by  the  Commission  which  pro- 
perly belong  to  any  special  fund  shall  go  Into  the  Treasury  -and 
be  credited  to  such  fund,  but  the  maximum  total  withdrawals  that 
may  be  made  against  such  special  fund  Is  the  amount  authorized 
by  an  appronriatlon  aot.  By  reference  to  the  appropriation  act 
(H.B.  520),  we  find  that  there  Is  appropriated  for  relief  Nine 
Million  Dollars.  This  Is  the  total  amount  of  money  that  may  be 
withdrawn  from  the  treasury  under  appropriation  acts  for  this 
purpose. 
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It  Is  therefore  the  opinion  of  this  office  that  any 
funds  and  moneys  received  by  the  Commission  are  to  be  credited 
to  the  general  revenue  fund,  unless  otherwise  specifically 
provided. 


Respeotfully  submitted. 


FRANKLIN  E.  REAGAN, 
Assistant  Attorney  General 

APPROVED: 


J.”  TAYLOR 

(Acting)  Attorney  General 
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SOCIAL  SECURITY: 
LEGISLATURE: 


Appropriation  for  Child  Welfare  in 
House  Bill  No.  500  was  mistake,  and 
is  a nullity. 


July  27,  1937 


i 


Mr.  George  I.  Haworth 
Acting  Administrator 
State  Social  Security 
Commission  of  Missouri 
412  East  High  Street 
Jefferson  City,  Missouri 


Dear  Sir: 

This  Department  is  in  receipt  of  your  request 
for  an  opinion  which  reads  as  follows: 

"In  House  Bill  500,  Section  3,  there 
is  appropriated  to  the  3oard  of 
Managers  of  the  State  Eleemosynary 
Institutions  out  of  the  State 
Treasury,  chargeable  to  the  federal 
allotment  funds  received  from  the 
United  States  Childrens  Bureau,  the 
sum  of  $90,000. 

"In  House  Bill  520,  Section  6,  there 
is  appropriated  to  the  State  Social 
Security  Commission  out  of  the  State 
Treasury,  chargeable  to  the  federal 
allotment  funds  received  from  the 
United  States  Childrens  Bureau,  the 
sum  of  $90,000. 

"In  Committee  Substitute  to  Senate 
Bill  125  this  Commission  is  charged 
with  the  duty  of  administering  or 
supervising  child  welfare  services, 
therefore,  it  would  appear  that  the 
appropriation  to  the  Board  of 
Managers  of  the  State  Eleemosynary 
Institutions  is  in  error,  or  is  a 
duplication  of  the  appropriation. 

"We  would  appreciate  receiving  an 
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opinion  from  you  as  to  which  one  of 
these  appropriations  shall  stand; 
also,  whether  or  not  the  Board  of 
Managers  of  the  State  Eleemosynary 
Institutions  can  lawfully  receive 
the  funds  which  were  appropriated 
to  them#" 

House  Bill  No#  500,  Section  3,  approved  July  1, 
1937,  provides  as  follows: 

"There  is  hereby  appropriated  to 
the  Board  of  Managers  of  the  State 
Eleemosynary  Institutions  out  of 
the  State  Treasury,  chargeable  to 
the  Federal  allotment  funds  re- 
ceived from  the  United  States 
Children’s  Bureau,  or  other  Federal 
Department;  the  sum  of  Ninety 
Thousand  Dollars  ($90,000.00)  or 
so  much  of  the  Federal  funds  as  may 
be  allotted  to  Missouri  for  Child 
Welfare  Services  from  the  U.  S. 

Government . " 

House  Bill  No#  520,  Section  6-B,  approved  July  1, 
1937,  provides  as  follows: 

"There  is  hereby  appropriated  to 
the  State  Social  Security  Commission 
out  of  the  State  Treasury,  charge- 
able to  the  Federal  Allotment  funds 
received  from  the  United  States 
Children’s  Bureau,  or  other  Federal 
Department;  the  stun  of  Ninety  Thousand 
Dollars  ($90,000.00)  or  so  much  of 
the  Federal  funds  as  may  be  allotted 
to  Missouri  for  Child  Welfare 
Services  from  the  U.  S#  Government"# 
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Committee  Substitute  for  Senate  Bill  No.  125, 
passed  June  23,  1937,  provides  In  Section  a for  the 
repeal  of  Sections  14096  and  14096-a,  found  on  page 
189  of  Session  Laws  of  Missouri  1933.  It  fur the? 
provides  In  part  as  follows: 

"The  State  Commission  shall  also 
have  power  and  It  shall  be  Its  duty* 

****************** 

"to  cooperate  with  the  United  States 
Children's  Bureau  In  establishing, 
extending  and  strengthening  child 
welfare  services  for  the  protection 
and  care  of  homeless,  dependent  and 
neglected  children,  and  children  In 
danger  of  becoming  delinquent,  and 
to  expend  child  welfare  service 
funds  for  payment  of  part  of  the  cost 
of  district,  county  or  other  local 
child  welfare  services,  and  for  de- 
veloping state  services  for  the  en- 
couragement and  assistance  of  adequate 
methods  of  community  child  welfare 
organization,  to  administer  or  super- 
vise all  child  welfare  activities. 

Including  Importation  of  children, 
licensing  and  supervising  of  child 
caring  agencies  and  Institutions  ex- 
cept those  conducted  by  any  well  known 
religious  order,  the  operation  of 
state  Institutions  for  children,  and 
the  supervision  of  Juvenile  probation 
under  the  direction  of  but  not  In 
derogation  of  the  orders  of  Juvenile 
courts.  All  powers  and  duties  of  the 
Commission  shall,  so  far  as  applicable, 
apply  to  the  administration  of  any  other 
Act  or  state  law  wherein  duties  are 
Imposed  upon  the  Commission  or  the 
Commission  is  acting  as  a state  agency". 
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Sections  14096  and  14096-a,  Laws  of  Missouri, 

1933,  page  189  referred  to  supra,  as  being  repealed, 
provide  for  the  control  and  management  of  the  State 
Children's  Home  to  be  exercised  by  the  Board  of 
Managers  of  State  Eleemosynary  Institutions. 

Colligating  the  above  provisions  it  will  be 
noted  that  the  management  of  the  State  Children's  Home 
and  the  control  of  Child  Welfare  in  Missouri  by 
Committee  Substitute  to  Senate  Bill  No.  125,  has  been 
taken  from  the  Board  of  Managers  of  the  State  Eleemosynary 
Institutions  and  placed  under  the  control  of  the  State 
Social  Security  Commission.  An  appropriation  of  |90,000.00. 
for  the  carrying  out  of  this  work  is  provided  for  by  House 
Bill  No*  520*  However,  House  Bill  No*  500,  approved  the 
same  day  as  House  Bill  No.  520,  also  appropriated  $ 90, 000. 00 
to  the  Board  of  Managers  of  the  State  Eleemosynary  Imsti- 
tutions  to  be  used  for  Child  Welfare. 

The  question  arises  whether  both  of  these  appro- 
priations will  stand,  and  if  not,  which  one  is  the  valid  one* 

It  is  a rule  of  statutory  construction  that  where 
two  statutes  cover  in  whole  or  in  part  the  same  matter,  it 
is  the  duty  of  the  court  to  harmonize  them  If  possible  and 
so  give  effect  to  both  as  though  they  constituted  one  act. 
State  ex  inf.  Major  vs.  Amick,  152  S.  W.  591;  247  Mo.  271. 

Following  out  the  above  rule,  the  two  appropria- 
tions would  both  stand  and  be  valid.  However,  Committee 
Substitute  to  Senate  Bill  No*  125  repealed  the  statutes 
which  gave  the  Board  of  Managers  of  the  Eleemosynary  In- 
stitutions control  over  the  Children's  Home  and  work  in 
relation  to  Child  Welfare.  It  therefore  will  be  seen 
that  the  appropriation  provided  for  by  House  Bill  No.  500 
Is  an  appropriation  of  money  to  a board  which  has  no  power 
or  gight  to  expend  It.  This  appropriation  was  manifestly 
a mistake  or  an  oversight  on  the  part  of  the  Legislature. 

At  the  time  that  it  was  drawn  up  and  voted  upon  the  status 
of  Committee  Substitute  to  Senate  Bill  No.  125  was  in  doubt- 
that  is,  there  was  no  way  of  knowing  whether  such  bill 
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would  be  passed  and  approved-  and  so  therefore  the 
appropriation  to  the  Board  of  Managers  of  the  State 
Eleemosynary  Institutions  for  Child  Welfare  was  in- 
cluded in  order  that  such  work  would  not  be  left 
unprovided  for. 

The  situation  in  this  case  is  similar  to  that 
in  State  ex  rel.  Packard  vs.  Jorgenson,  31  N.  Dak.  563, 

154  N.  W.  525.  In  that  case  the  Legislature  of  North 
Dakota  passed  a bill  appropriating  six  thousand  dollars 
as  a salary  for  the  Tax  Commissioner.  In  that  ease  there 
was  pending  a bill  substituting  a single  commissioner 
for  the  State  Tax  Commission  which  consisted  of  three 
members.  In  drawing  up  the  appropriation  bill,  the 
salary  of  only  one  commissioner  was  provided  for,  it 
being  contemplated  that  the  act  would  be  passed.  How- 
ever, the  act  was  defeated,  and  a few  days  later  the 
appropriation  bill  was  passed,  which  still  included 
the  approproation  for  only  one  commissioner.  The  Court 
said: 

"It  is  apparent  that  the  defeat  of 
Senate  Bill  No.  261  was  followed 
so  closely  by  the  passage  of  the 
budget  bill  that  no  time  was  given 
for  consideration  of  this  item,  and 
that  it  was  voted  for  and  passed  by 
inadvertence • 

********•*■*•**•■*•«*  ** 

"It  is  our  conclusion  that  the  sub- 
division of  the  budget  bill  relied 
upon  by  respondent  appropriating 
money  for  one  tax  commissioner  was 
enacted  through  an  inadvertence 
and  is  a nullity". 

The  situation  described  above  is  what  probably 
occurred  in  the  passage  of  House  Bill  No.  500,  and  through 
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mistake  the  appropriation  for  Child  Welfare  to  the 
Board  of  Managers  of  the  State  Eleemosynary  Institu- 
tions was  allowed  to  remain  in  the  bill* 


CONCLUSION. 


It  Is  therefore  the  opinion  of  this  Department 
that  House  Bill  No*  500  Insofar  as  it  appropriates  money 
to  the  Board  of  Managers  of  the  State  Eleemosynary  In- 
stitutions for  Child  Welfare,  which  is  chargeable  to  the 
Federal  allotment  funds  received  from  U.  S.  Children's 
Bureau,  which  is  provided  for  by  Section  3 of  the  bill, 
is  a nullity,  because  by  Committee  Substitute  to  Senate 
Bill  No*  125  the  control  of  Child  Welfare  in  this  state 
was  taken  from  the  State  Eleemosynary  Institutions  and 
placed  under  the  management  of  the  State  Social  Security 
Commission* 

It  is  further  our  opinion  that  House  Bill  No.  520 
which  appropriates  money  to  the  State  Social  Security 
Commission,  chargeable  to  the  Federal  allotment  funds  re- 
ceived from  the  United  States  Children's  Bureau,  is  a 
valid  appropriation* 


Respectfully  submitted. 


APPROVED*  AUBREY  R.  HAMMETT,  JR. 

Assistant  Attorney  General 

J.  E.  TAYLOR 

(Acting)  Attorney  General 


awn  t v A? 


APPROPRIATION  ACTS;  Construction  of  Sections  53a  and  53b  of 

H.B.  509. 


July  28,  193? 


I 


Honorable  George  I.  Haworth 
Acting  Administrator 
State  Social  Security 
Commission  of  Missouri 
412  East  High  Street 
Jefferson  City,  Missouri 


FILED 


Dear  Sir: 


We  have  your  request  of  July  20,  1937,  for  an 
opinion,  which  request  Is  as  follows: 

"Are  the  appropriations  as  made  by 
Sections  53a  and  53b  of  House  Bill 
#509  valid  appropriations,  and 
can  these  appropriations  be  charged 
against  the  relief  appropriation 
of  $9,000,000  as  provided  for  In 
House  Bill  #520?" 

The  Casey  Bill  < CS3B  125)  by  Section  20  creates 
five  special  funds  in  the  State  Treasurer's  office,  in- 
cluded in  which  is  the  "relief  fund".  The  general  appro- 
priation act  H.B.  520,  Section  1,  appropriates  Nine  Million 
Dollars  for  "aid  or  relief  In  cases  of  public  calamity". 

The  Legislature  took  cognizance  of  the  fact  that 
under  the  Casey  Bill  the  State  Treasurer  and  the  State 
Auditor  have  oertain  duties  to  perform  In  the  auditing  and 
disbursing  of  these  funds,  particularly  the  relief  fund. 

How  the  costs  of  administering  the  relief  fund  should  be 
paid  for  the  special  services  rendered  by  the  State  Treasurer 
and  State  Auditor  was  purely  a matter  in  the  lap  of  the 
Legislature.  It  was  with  this  Idea  In  mind  that  the  Legis- 
lature enacted  Sections  53a  and  53b  of  H.B.  509  appropriating 
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funds  for  handling  relief  accounts  to  the  State  Treasurer 
and  the  State  Auditor  and  making  such  funds  so  appropriated 
"chargeable  to  the  relief  fund".  This  means  that  these 
appropriations  must  be  deducted  from  the  total  of  Nine 
iillion  Dollars  for  relief  purposes  appropriated  In  H.B.  620. 

The  Legislature  has  authority  to  create  special 
funds  In  the  treasury,  but  no  moneys  may  be  withdrawn  from 
suoh  fund  except  by  an  appropriation  act.  State  ex  rel. 
vs.  Henderson,  160  Mo.  190.  State  vs.  Hackman.' i,  264  S.W. 

266. 


It  is  therefore  the  opinion  of  this  of floe  that  the 
appropriations  made  by  Sections  63a  and  53b  of  H.B.  509  are 
properly  chargeable  against  the  total  sum  of  Nine  Million 
Dollars  provided  for  in  H.B.  520. 


Respectfully  submitted. 


FRANKLIN  E.  READ  AN, 
Assistant  Attorney  General 

APPROVED: 


J.’S.  Ta*l6r 

(Acting)  Attorney  General 


FERjHU 


SOCIAL  SECURITY  COMMISSION:  Definition  of  "elective  officer" 

as  it  i3  used  in  Seotlon  9.  C«S.S«B«  125 


August  2,  1937. 


Honorable  George  I*  Haworth 
Acting  Administrator 
State  Social  Security  Commission 
Jefferson  City,  Missouri 


Dear  Sir: 


•This  Department  is  in  reoeipt  of  your  letter 
of  July  22,  1937,  in  whioh  you  request  an  opinion  as 
follows: 


"In  C.3.8.B.  125,  Section  9,  it 
is  provided  that  "No  elective  offi- 
cer shall  be  appointed  a member  of 
the- county  social  seourity  commiss- 
ion, and  upon  becoming  a candidate 
for  any  elective  office  such  member 
of  the  county  social  seourity  com- 
mission shall  forthwith  forfeit  his 
position  on  said  commission." 

We  would  appreciate  your  advising 
this  Commission  the  legal  definition 
of  ’elective  officer*." 


You  have  set  out  in  your  request  the  pertinent 
part  of  C.3.S.B.  125,  Section  9,  whioh  prohibits  "elective 
officers"  from  being  appointed  to  the  County  Social  Seourity 
Commission.  An  officer ; of  oourse,  is  one  who  holds  an 
office.  In  4ft  C.J.  921,  officers  have  been  classed  as  pri- 
vate and  public.  We  think  it  is  necessary  for  a proper  dis- 
position of  this  question  to  ascertain  what  the  intention 
of  the  legislature  was  when  it  enactdd  Seotion  9 of  C.S.3.B. 
125.  By  "elective  officer"  did  they  mean  public  offioer  or 
private  officer,  or  both? 
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In  Boll  v.  Condie  - Bray  Glass  & Faint  Co.f 
11  S.W.  (2d)  Mo,  Sup.  48,  52,  the  oourt  In  construing 
a statute,  said: 


"It  is  proper,  in  construing  a 
statute,  to  consider  the  reasons 
prompting  the  lawmakers  to  enact 
the  same.  In  speaking  in  behalf 
of  this  court  regarding  the  Con-  * 
struotion  of  a statute,  Lamm  J. , 
said:  *To  that  end  it  is  trite 

doctrine  that  we  should  consider 
* * the  evil  sought  to  be  re- 
moved; as  well  as  the  remedy  pro- 
vided, and  so  construe  the  law 
to  further  the  remedy  and  retard 
the  eril.  Such  is  a venerable  rule 
of  construction,  none  the  less  alive 
beoause  old." 


This  provision  of  the  aot  wa3  enacted  for  the 
purpose  of  making  the  County  Social  Security  Commission 
a non-political  body,  and  we  are  borne  out  in  this  by 
the  fact  that  the  legislature  provided  in  said  aot  that, 
no  more  than  two  of  the  members  of  said  oounty  commission 
shall  be  of  the  same  political  party. 

In  State  ex  rel  v.  McKay,  52  S.W.  (2d)  Mo.  App.., 
229,  230,  the  oourt  has  stated,  one  of  the  fundamental- 
rules  whioh  Is  often  applied  in  statutory  construction,  as 
follows: 


"A  statute  * * * will  not  be  given 
a construction  which  will  make  it 
unreasonable  or  whioh  will  result 
in  an  absurdity." 


To  say  that  the  term  "elective  officer"  means  both  public 
and  private  officers,  comes  within  this  mile.  It  is  absurd, 
when  we  have  in  mind  the  purpose  of  this  enactment,  to  think 
that  the  legislature  oould  have  intended  to  inolude  a pri- 
vate officer  within  the  meaning  of  this  term.  It  would  be 
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unreasonable  and  unfair  to  include,  within  the  prohibition 
of  this  olause,  those  men  who  hold  private  offices  of  em- 
ployment, because  an  appointee,  to  the  county  commission, 
who  holds  a private  office  of  employment  would  not  be  a 
political  office  holder  and  his  appointment  would  in  no 
way  inject  politics,  as  this  term  Is  usually  used,  into 
the  function  of  the  county  commission,  and  would  not  de- 
feat the  intent  of  the  legislature  as  it  is  expressed 
by  this  provision. 

In  State  ex  rel  v.  Moneyhan,  212  Mo.  App.  l.o.  581 
the  oourt  in  stating  a rule  to  bo  followed  to  harmonize  a 
statute  with  reason  and  properly  express  what  was  in  faot 
intended  by  the  legislature,  said: 


"To  accomplish  the  * * * purpose, 
words  omitted  may  be  read  into  the 
statute.  Lewis*  Sutherland  Statu- 
tory Construction  (2  Ed.)  Seotion 
382;  State  ex  rel  v.  King  44  Mo.  283." 


Therefore,  with  above  rules  in  mind,  we  think, 
to  clearly  express  t e intention  of  the  legislature  the 
word  "public"  should  be  read  into  this  statute  so  that 
the  prohibition  will  be  placed  against  "elective  public 
officers". 


A publio  office  or  officer,  has  been  defined 
in  this  state  in  State  ex  rel  v.  Morehead,  256  Mo.  l.o. 
690,  when  it  is  said  that: 


"A  public  offioe  is  defined  to  be  a 
special  trust  or  charge  created  by 
law  * * *.  In  short,  one  clothed 
with  the  powers,  exercising  the 
functions  and  receiving  the  emolu- 
ments of  a publio  office  is  a pub- 
lio officer." 


In  Board  of  Education  v.  MoChesney,  32  3.W. 
(2d)  26,  27  (Kentucky)  it  is  said  that,  "Election  to 
office  usually  refers  to  a vote  of  the  people  * * *". 
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In  res  Opinions  of  the  Justices  139  A,  l.o.  183  (N.H.), 
the  oourt  in  defining  elective  offices  said  that  they, 

"are  those  which  are  filled  by  the  direct  ezeroise  of 
the  franchise  of  the  voters."  In  Schwab  v.  Boyle,  160 
N.Y.3.  l.o.  896,  the  court  said,  "The  words  ’elective 
officers*  * * *,  relate  to  officers  selected  by  the  quali- 
fied voters  of  the  state,  or  some  political  subdivision 
of  it."  In  State  ex  rel  v.  Bowwan,  184  Mo.  App.,  l.c. 

552,  it  is  said  that,  "An  eleotive  offioe  is  one  where 
the  officer  is  chosen  by  a vote  of  the  qualified  voters 
* * In  Ayer3  v.  Hutoh,  56  II. E.  613  (Mass.)  it  is 

said,  "The  word  'elective*;  and  the  words  'who  are  el- 
ected by  the  people*  signify,  it  seems  to  us,  officers 
whom  the  people  are  and  have  been  accustomed  to  elect." 


Therefore,  it  is  the  opinion  of  this  Depart- 
ment that  the  term  "elective  offloer"  as  used  in  C.S.S.B. 
125,  Section  9,  means  a person  selected  by  a direct  exer- 
oise  of  the  franchise  of  the  qualified  voters  to  fill  a 
public  office  of  a city,  state  or  political  subdivision 
thereof. 


Respectfully  submitted. 


APPROVED: 


.mm  'k. 

Assistant 


Attorney 


IT. 

General 


j;  I:.-  TAYLOR 

(Acting)  Attorney  General 
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STATE  AUDITOR:  Duty  to  audit  claims  against  Relief,  Child 

Welfare  and  Administration  fund,  created 
In  -the  Casey  Bill 


August  4,  1937. 


Honorable  George  I.  Haworth 
Acting  Administrator 

State  Social  Security  Commission  of  Missouri 
Jefferson  City,  Missouri 


Dear  Sir: 


We  hare  your  request  of  July  28,  1937,  for  an 
opinion  relative  to  the  construction  to  be  placed  upon  the 
Casey  Bill  (C.S.S.B.  125),  and  which  questions  are  as  follows: 


"(1)  Under  the  broad  powers  given 
this  Oommission  is  it  the  State 
Auditor* s duty  to  audit,  adjust,  and 
settle  olaims  against  the  Relief,  Child 
Welfare,  and  Administration  funds,  or 
does  this  Commission  have  the  author- 
ity to  audit,  adjust,  and  settle  claims 
against  these  funds  and  then  present  the 
approved  and  certified  olaim  to  the  State 
Auditor  for  issuance  of  a warrant? 

(2)  Can  the  Judgment  and  discretion  of 
the  State  Auditor  override  the  Judgment 
and  discretion  of  the  State  Social  Se- 
curity Commission?  In  other  words,  if 
a claim  against  the  Relief,  Child  Welfare, 
or  Administrative  funds  is  approved  by 
the  Commission  and  certified,  oan  the 
State  Auditor  question  the  val  idity  or 
regularity  of  the  olaim,  or  is  he  con- 
cluded by  the  certificate  and  is  his 
act  of  issuing  the  warrant  purely  minis- 
terial?" 


Honorable  George  I 
Haworth 
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We  shall  treat  these  questions  separately. 


I. 


Authority  to  audit,  adjust  and 
settle  claims  gainst  the  Re  ~ 
lief.  Child  ye If are  and  Adminis- 
tration funds. 


Sub-division  4 of  Section  4 of  the  Casey  Bill,  pro 
vides  that  the  State  Commission  shall  have  power  "to  adminis- 
ter, disburse,  dispose  of  and  aooount  for  funds  * * 

The  above  provisions  merely  gives  the  Commission 
the  powers  enumerated  and  does  not  repeal  or  supplant  any  ex- 
isting law,  inconsistent  therewith,  relative  to  the  handling 
of  state  funds.  For  example,  appropriation  aots  are  still 
needed  before  funds  can  be  paid  out  of  the  treasury  and  the 
general  routine  necessary  for  the  payment  of  claims  against 
the  state  is  undisturbed  by  this  section.  We  must,  therefore 
look  to  the  general  law  of  the  state  relative  to  the  payment 
of  funds. 


Section  11404,  R.  3.  Missouri,  1929,  in  prescrib- 
ing the  general  duties  of  the  State  Auditor,  provides: 


"He  shall:  First,  audit,  adjust  and 
settle  all  claims  against  the  state 
payable  out  of  the  treasury,  except 


and  settled 

, by  other  officers  or  per- 

sons;  * * v 

t r 

• 

An  examination  of  the  Casey  Bill  will  reveal  no 
such  specific  statutory  authority  to  audit  and  settle  claims 
in  conflict  with  the  above  provision. 


Honorable  George  I 
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It  is,  therefore,  the  opinion  of  this  office  that 
the  State  Commission  has  no  authority  to  audit,  adjust  or 
settle  claims  against  the  Relief,  Child  Welfare  and  Adminis- 
tration funds,  in  lieu  of  the  statutory  powers  delegated  to 
the  State  Auditor,  but  that  the  State  Auditor  is  obligated 
by  statute  to  audit,  adjust  and  settle  claims  against  these 
funds  in  the  same  manner  as  he  audits,  adjusts  and  settles 
claims  against  every  other  fund. 


II. 


The  State  Auditor  is  not  concluded 
by  the  certificate  of  the  Commiss- 
ion in  the  auditing,  settling  and 
allowance  o i claims  against  the 
ttelfef;  Child  Welfare  and  Adnlinis- 
t'ration  furi'ds.  


It  has  long  been  settled  in  this  state  that  the 
State  Auditor  is  not  concluded  by  certifi oates  for  the  pay- 
ment of  money  properly  issued  by  public  officers.  In  the 
oase  of  Morgan  v.  Buffington;  21  Missouri  549,  a member  of 
the  general  assembly,  Morgan,  sought  to  oompel  the  State 
Auditor  to  draw  warrant  for  an  amount  certified  by  the 
Speaker  of  the  House  to  be  due  Morgan  as  compensation  for 
services  as  a member  of  the  House.  The  court  held  that  the 
certificate  of  the  Speaker  of  the  House  of  Representatives 
was  not  conclusive  upon  the  auditor.  In  that  case  the 
Supreme  Court  at  l.o.  552,  said: 


"The  auditor  of  public  aooounts  is 
an  important  officer,  entrusted  with 
the  management  of  the  revenues  of  the 
state.  Whilst  the  treasurer  holds 
the  iron  or  brazen  key  of  the  treas-' 
ury,  the  auditor  holds  the  legal  key, 
and  it  is  through  his  instrumentality 
alone  that  money  oan  lawfully  be  drawn 
from  it.  The  state  looks  to  him  as  the 
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protector  of  her  treasure.  The 
powers  confided  to  him  are  necess- 
arily large,  and  as  by  his  mismanage- 
ment the  state  may  at  any  time  be  ren- 
dered unable  to  fulfil  her  pecuniary 
engagements,  so  there  should  be  a 
power  in  him  to  prevent  such  a 3tate 
of  things." 


The  Supreme  Court  in  commenting  upon  the  powers 
of  the  auditor  in  State  ex  rel  Gehnpr  ▼.  Thompson,  316  Miss- 
ouri 1169,  l.o.  1180,  said: 


"His  duties  and  responsibilities  in 
guarding  the  expenditure  of  the  money* 
belonging  to  the  State  are  so  weighty, 
and  the  necessity  for  their  proper  per-** 
formanoe  so  directly  pressing  upon  him, 
as  to  leave  no  room  for  implication  • . 

. . • This  is  a power,  of  course,  whioh 
the  Auditor  cannot  exercise  in  an  arbitrary 
manner,  so  as  to  defeat  the  payment  of  a 
Just  claim  against  the  State.  The  law  ex- 
pressly provides  for  a reference  of  the 
matter  to  the  General  Assembly  in  every 
case  where ’there  is  a refusal  on  the  part 
of  the  auditor  to  allow  the  demand  and 
draw  his  warrant  therefor.  This  may  not 
be  as  speedy  a way  of  obtaining  Justice 
as  a party  might  desire,  but  still* it  is 
the  way  pointed  out  by  the  statute,  and 
which  he  may  pursue  or  not  at  his  pleasure." 


The  auditor  has  a large  discretion  to  exercise  in 
the  auditing,  adjusting  and  settling  of  claims  against  the 
state.  Before  his  general  powers  can  be  taken  away  from 
him  in  the  auditing  and  settling  of  any  claim  it  must  be 
made  to  appear  by  an  express  provision  of  some  statute. 
State  ex  rel  v.  Wilder,  196  Missouri  418,  428. 


Honorable  George  I. 
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It  Is  the  duty  of  the  State  Commission  under  the 
Casey  Bill,  to  determine  the  amount  of  Relief,  Child  Welfare 
or  Administration  cost.  It  is  the  duty  of  the  State  Auditor 
to  determine  when  such  olaims  are  presented  whether  they  are 
legal  valid  claims  against  the  state  and  whether  or  not  there 
are  funds  available  for  the  payment  of  such  olaims, 

0 * 

It  Is,  therefore,  the  opinion  of  this  offioe  that 
the  auditor  in  auditing  claims  against  the  Relief,  Child  Wel- 
fare and  Administration  fund,  may  question  the  validity  or 
regularity  of  the  claim,  that  he  is  not  concluded  by  the  certi- 
ficate of  the  State  Commission  as  to  the  validity  of  the  claim. 


Respectfully  submitted, 


FRANKLIN  E.  REAGAN 

Assistant  Attorney  General 


APPROVED: 


xrTfffTffiraR 

(Acting)  Attorney  General 
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CONTRACTS:  Senate  Bill  No.  182  has  no  application  to 

existing  contracts  and  those  heretofore  let. 


August  6,  1937. 


Honorable  Charles  A.  Haskins, 
Chief  Engineer  and  Architect, 
State  Building  Corarission , 
Jefferson  City,  -issouri. 


Bear  Ar . uuskins: 


This  department  is  in  receipt  of  your  letter 
of  August  b,  1937,  requesting  an  opinion  as  to  the 
following 


"In  reply  to  your  opinion  of 
July  17,  1937,  may  I submit  one 
question  relating  to  the  applica- 
tion of  Senate  Bill  No.  182? 

"In  your  opinion,  does  oenate  Bill 
no.  182  have  any  application  to  con- 
tracts already  in  existence  and  to 
contracts  heretofore  let?" 


Section  15  of  article  II  of  the  Constitution  of 
the  State  of  i.J.ssouri  provides: 

"That  no  ex  post  facto  law,  nor 
law  impairing  the  obligation  of 
contracts,  or  retrospective  in 
its  operation,  of  making  any  ir- 
revocable grant  of  special  privileges 
or  immunities,  can  be  -narsed  by  the 
General  Assembly." 
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when  a State  descends  from  its  plane  of  sovereign  and 
contracts  with  private  individuals,  it  is  regarded  pro  hac  vice 
as  a private  person  itself  and  is  bound  accordingly.  KaTT  v. 
Wisconsin,  103  U.  S.  5.  This  is  a well  settled  principle  of 
law  and  is  clearly  stated  by  Judge  Black  in  the  case  of 
State  ex  rel.  »«alker  v.  walker,  88  mo.  279,  wherein  he  says: 

"Contracts  v^ide  between  the  state 
and  an  individual  are  as  binding 
upon  the  state  as  if  the  state  was 
an  individual.  It  cannot  inpair  the 
obligation  of  its  own  contract.  As 
was  said  in  State  v.  Hawthorne,  9 Ao.  390, 
the  legislature  can  no  more  violate  a 
contract  made  by  themselves  or  under 
their  authority  than  they  can  rescind  or 
alter  or  impair  the  obligation  of  one 
made  between  private  individuals.  This 
principle  of  law  is  well  established." 


Senate  Bill  No.  182  was  si^ea  by  the  governor  on  the 
24th  day  of  June,  1937,  and  will  become  a law  on  the  6th  day 
of  September,  1937. 

itfhen  Senate  Bill  Ho.  182  finally  becomes  a law,  if  it 
be  sought  to  apply  its  provieions  to  contracts  already  in 
existence  and  those  heretofore  let,  not  only  would  such  a 
construction  render  the  statute  unconstitutional  for  the  reason 
that  it  impairs  the  validity  of  written  contracts,  but  such  a 
construction  would  render  it  unconstitutional  for  the  reason 
that  It  would  Oivo  to  the  statute  a retrospective  application. 
This  cannot  be  done. 

In  the  case  of  Bartlett  v.  Ball,  142  *..o.  28,  the 
Supreme  Court  of  missouri  said: 

"Nor  1 8 it  to  be  forgotten  that 
retrospective  laws  are  forbidden 
eo  nominee  by  our  constitution." 

And  in  the  case  of  Graham  Paper  Company  v.  Gehner,  59 
S.  W.  (2d)  49,  the  Court  said: 

"Defendants  are  clearly  correct.  A 
new  or  an  amendment  of  an  existing 
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statute  which  reaches  back  and  creates 
a new  or  different  obligation,  duty, 
or  burden  which  did  not  exist  before 
the  new  law  itself  becai^e  effective, 
or  which  maxes  the  obligation  or  burden 
be^in  ut  a date  earlier  than  the  date 
of  acing  into  effect  of  the  law  itself, 
is  retroactive  in  its  operation  and  un- 
constitutional. a law  is  retroactive 
in  its  operation  when  it  looxa  or  acts 
backward  from  its  effective  date,  and 
if  it  has  the  bums  effect  as  to  past 
transactions  or  considerations  as  to 
future  oneE,  then  it  is  retrospective. 
Leeto  v.  btate  ban^,  115  ..jo  . 104, 

198,  £1  S.  Am  768. « 


In  view  of  the  foregoing,  we  are  of  the  opinion  that 
Senate  Bill  No.  182  has  no  application  whatsoever  to  contracts 
entered  into  prior  to  the  date  Senate  Bill  No.  182  will  become 
the  law  of  the  State  of  ..irscuri. 


Respectfully  submitted, 


illA  i-.C3oiii-Ua.-U  , 

assistant  Attorney  General. 


airmOViiU: 


J.  ii.  XAlbOXk, 

(Acting)  Attorney  General. 
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COUNTY  THF  >URhi(:  Si  uAKY:  BOND:  Compensation  to  be  allowed  h^m 

aud  separate  bond  required  of  him  as  custodian 
■ nd  disburser  of  moneys  of  (1)  schools;  (2)  Levee 
Districts  under  county  court  organization;  and  (3) 
Drainage  Districts  under  county  court  organization 


September  23,  1937. 


u*r.  L.  B.  Hearnes 
County  Clerk 

Mississippi  County  Court 
Charleston,  Missouri 


Dear  Sir: 


Ve  wish  to  acknowledge  receipt  of  your  letter  of 
September  20t..,  wherein  you  request  an  opinion  as  follows: 

"oince  the  County  Treasurer's  office 
has  been  reestablished  please  give  us 
ruling  on  the  following: 

"Is  the  Bond  for  the  Treasurer  the 
same  as  before,  *20,000.00  for  County, 
v 20, 000. 00  for  Schools,  sp20,000  for 
Ditches  and  20, 000. 00  for  ~eveea~ 
total  *80,000.00?  According  to  the 
1937  Statute  (dec.  12133,  page  42ti) 
the  Bond  Is  not  to  be  less  than  „ 20,000.00 
to  bo  fixed  by  the  County  Court.  Does 
that  mean  Just  one  Bond  of  *20,000.00  is 
required  for  all  funds? 

"Is  Treasurer  still  allowed  commission 
as  follows: 

of  1%  on  -School  Expenditures 
of  ljte  on  Levee 

1)6  on  Ditch  " 


I. 

Under  House  Bill  20,  Lection  12130.  oessi°n  acts, 1937, 
at  page  426,  the  office  of  county  treasurer  is  created  in 
counties  of  less  than  40,000  inhabitants,  which  said  statute 
Is  as  follows: 
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" The  re  is  hereby  created  In  the  several 
counties  of  this  State,  now  or  hereafter 
having  a population  of  less  than  40,000 
inhabitants  according  to  the  last 
necennial  United  States  Census,  a county 
treasurer,  to  be  appointed  by  the 
Governor,  and  to  take  office  immediately 
after  the  effective  date  of  this  Act  and 
who  3hall  enter  upon  the  discharge  of 
the  duties  of  his  office  after  his  said 
appointment  and  quallfi cation  and  who 
shall  hold  his  office  for  a term  ending 
on  the  first  day  of  January,  1939,  and  until 
his  successor  is  elected  and  qualified, 
unless  sooner  removed  from  office.  Pro- 
vided, that  nothing  in  this  section  shall 
apply  to  counties  under  township  organization," 

The  bond  that  a treasurer  i3  required  to  execute 
and  the  amount  thereof,  is  provided  in  Section  12133  of  said 
House  Bill  20,  at  page  426,  which  is  as  follows: 

"The  person  elected  or  appointed  county 
treasurer  under  the  provisions  of  this 
article  shall,  within  ten  days  after 
his  election  or  appointment  as  such, 
enter  into  bond  to  the  county  in  a sum 
not  less  than  twenty  thousand  dollars,  to 
be  fixed  by  the  county  court,  and  with 
such  sureties,  resident  landholders  of 
the  county,  as  shall  be  approved  by  such 
court,  conditioned  for  the  faithfhl  per- 
formance of  the  duties  of  his  office," 

The  county  treasurer* s compensation,  as  treasurer 
of  the  county,  is  provided  for  in  Section  12138  of  3aid  House 
Bill  20,  at  page  427,  which  is  as  follows: 

"Unless  otherwise  provided  by  law,  the 
County  Court  shall  allow  the  treasurer 
for  his  services  under  this  article 
such  compensation  as  may  be  deemed  just 
ana  reasonable,  and  cause  warrants  to  be 
drawn  therefor," 


f 
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Conclusion, 

House  Hill  20  of  the  1937  Session  -acts,  repealed 
senate  Bill  76  of  the  1933  Session  Acts,  reestablished  the 
office  of  county  treasurer  and  provided  for  his  bond  and 
compensation  in  Ejections  12133  and  12138  thereof,  which  are 
verbatim  with  sections  of  the  same  number  in  article  8, 
Chapter  85  of  the  1929  Statutes,  rtiich  were  repealed  by 
senate  Bill  76  of  the  1933  Session  Acts,  and  so,  under  House 
Bill  20,  1937  Session  acts,  as  in  article  8,  Chapter  85  of 
the  1929  Statutes,  the  county  treasurer  must  enter  into  a 
bond  to  the  county  in  a sum  not  less  than  ^20,000.00  to  be 
fixed  by  the  county  court,  and  approved  by  it,  and  which 
said  court  shall  allow  said  treasurer  for  his  services  under 
thlo  article  such  compensation  as  may  be  deemed  just  ancT~ 
reasonable,  ouch  bond  and  compensation  comprehend  his  acts 
as  county  treasurer* 


The  county  treasurer  is  also,  by  statutes,  made 
treasurer  of  the  schools,  levee  districts  under  county  court 
organization,  and  drainage  districts  under  county  court  organiza- 
tion, with  powers  and  duties  a 3 follows: 


II. 

There  was  an  opinion  writtm  by  this  Department  to 
Honorable  Otto  G,  Schell,  Treasurer  of  Miller  County,  on 
February  26,  1936,  which  shows  the  amount  to  be  received  by 
the  county  treasurer  for  fees  from  school  moneys  for  his 
services  as  custodian  and  disburser  of  such  moneys,  as  provided 
in  Section  9266,  Revised  Statutes  of  Mlssiuri,  1929,  a copy  of 
which  said  opinion  Is  enclosed  herewith* 

The  bond  for  a county  treasurer  as  custodian  of 
school  moneys  is  provided  in  the  same  section,  to-wit,  9266, 
supra,  which  said  section  Is  as  follows: 

"The  county  treasurer  in  each  comity 
shall  be  the  custodian  of  all  moneys 
for  school  purposes  belonging  to  the 
different  districts,  until  paid  out  on 
warrants  duly  issued  by  order  of  the 
board  of  directors  or  to  the  treasurer 
of  some  town,  city  or  consolidated  school 
district,  as  authorized  by  this  chapter, 
except  in  counties  having  adopted  the 
township  organization  law,  in  which 
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counties  the  township  trustee  shall 
be  the  custodian  of  all  school  moneys 
belonging  to  the  township,  and  be 
subject  to  corresponding  duties  as 
the  county  treasurer;  and  said  treasurer 
shall  pay  all  orders  heretofore  legally 
drawn  on  township  clerks,  and  not  paid 
by  such  township  clerks,  out  of  the 
proper  funds  belonging  to  the  various 
districts;  and  on  his  election,  before 
entering  upon  the  duties  of  his  office, 
he  shall  give  a separate  bond,  with 
sufficient  security,  in  double  the 
probable  amount  of  school  moneys  that 
shall  come  into  his  hands,  payable  to  • 
the  state  of  Mis®uri,  to  be  approved 
by  the  county  court,  conditioned  for 
the  faithful  disbursement,  according 
to  law,  of  all  such  moneys  as  shall  from 
time  to  time  come  into  his  hands;  and  on 
the  forfeiture  of  such  bond  it  shall  be 
the  duty  of  the  county  clerk  to  collect 
the  same  for  the  use  of  the  schools  in 
the  various  districts.  If  such  county 
clerk  shall  neglect  or  refuse  to  pro- 
secute, then  any  freeholder  may  cause 
prosecution  to  be  instituted*  -*-t  shall 
be  the  duty  of  the  county  court  In  no 
case  to  permit  the  county  treasurer  to 
have  in  his  possession,  at  any  one  time, 
an  amount  of  school  moneys  over  one-half 
the  amount  of  the  security  available  in 
the  bond;  and  the  county  treasurer  shall 
be  allowed  such  compensation  for  his 
services  as  the  county  court  may  deem 
advisable,  not  to  exceed  one-half  of  one 
per  cent,  of  all  school  moneys  disbursed 
by  him,  and  to  be  paid  out  of  the  county 
treasury," 


Conclusion. 


Therefore,  It  is  the  opinion  of  this  Department  that 
the  county  treasurer,  except  in  counties  having  adopted  the 
township  organization  law,  shall  be  allowed  such  compensation 
for  his  services,  as  custodian  of  school  moneys,  as  the  county 
court  may  deem  advisable,  not  to  exceed  one-half  of  one  per  cen* 
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of  all  school  moneys  disbursed  by  him,  and  to  be  paid  out  of 
the  county  treasury. 

It  Is  further  the  opinion  of  thl3  Department  that, 
before  entering  upon  his  duties  as  such  custodian,  the  county 
treasurer  shall  give  a separate  bond,  with  sufficient  security, 
in  double  the  probable  amount  of  school  moneys  that  shall  come 
into  his  hands,  payable  to  the  State  of  Missouri,  to  be 
app?  oved  by  the  county  court,  conditioned  for  the  faithful 
disbursement,  according  to  law,  of  all  such  moneys  as  shall 
from  time  to  time  come  into  his  hands. 


III. 


The  bond  for  a county  treasurer  of  a levee  district, 
organized  under  the  county  court,  and  the  compensation  he  shall 
be  allowed  as  such  treasurer,  are  set  out  in  section  10969,  R.  S. 
Mo,  1929,  which  said  section  is  as  follows: 


"The  county  treasurer  of  the  county 
in  which  the  greater  part  of  any  organized 
levee  district  lies  shall  be  the  treasurer 
of  the  levee  fund  of  the  district,  until 
pal  d out  upon  the  warrants  Issued  by 
ordor  of  the  board  of  directors  of  the 
levee  district.  Eefore  receiving  any 
funds  belonging  to  the  levee  district, 
the  treasurer  shall  give  a separate  bond, 
with  sufficient  security,  in  double  the 
probable  amount  of  the  levee  fund  that 
3hall  come  Into  his  hands,  payable  to 
the  state  of  Missouri,  to  be  approved  by 
the  board  of  directors,  conditioned  for 
the  faithful  disbursement,  according 
to  law,  of  all  such  moneys  as  shall,  from 
time  to  time,  come  Into  his  hands  to  the 
credit  of  the  levee  fund  of  the  levee 
district  of  which  the  county  of  \*ilch  he 
Is  treasurer  Is  part;  and  such  bond  shall 
be  filed  in  the  office  of  the  clerk  of  the 
county  court  of  the  county  in  which  said 
treasurer  Is  appointed  or  elected.  On 
the  forefeiture  of  sudh  bond,  it  shall  be 
the  duty  of  the  clerk  of  the  county  court 
In  whose  office  said  bond  Is  filed  to 
collect  the  same  for  the  use  of  the 
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levee  district.  If  such  clerk  shall 
neglect  or  refuse  to  prosecute,  any 
freeholder  of  the  district  may  cause 
prosecution  to  be  instituted.  It  shall 
be  the  duty  of  the  board  of  directors 
In  no  case  to  permit  the  county  treasurer 
having  the  custody  of  the  levee  funds 
of  the  district  to  have  in  his  posses- 
sion at  any  one  time  an  amount  of  levee 
funds  over  one-half  the  amount  of  the 
security  available  in  the  bond.  ->uch 
treasurer  shall  be  allowed  such  compensa- 
tion for  his  services  as  the  board  of 
directors  deem  advisable,  not  to  exceed 
one-half  of  one  per  cent,  of  all  levee 
funds  disbursed  by  him,  and  to  be  paid 
out  of  the  levee  funds. " 


Conclusion. 


Therefore,  It  Is  the  opinion  of  this  Department 
that  before  receiving  any  funds  of  such  levee  district  the 
county  treasurer  shall  give  a separate  bond  to  the  Htate 
of  Missouri  to  be  approved  by  the  board  of  directors,  in 
double  the  probable  amount  of  levee  fhnds  that  shall  come 
into  his  hands,  and  that  for  his  services  he  shall  be  allowed 
such  compensation  as  said  board  may  deem  advisable,  not  to 
exceed  one-half  of  one  per  cent  of  all  levee  funds  disbursed 
by  him,  and  said  compensation  Is  to  be  paid  out  of  the  levee 
fund. 


IV. 

The  bond  of  a county  treasurer  of  a drainage  district 
organized  under  and  by  virtue  of  the  county  court,  as  custodian 
of  the  funds  of  the  district,  is  set  out  In  oection  1U832, 

1929  Revised  statutes  of  Missouri,  which  said  section  Is  as 
follows: 


"The  treasurer  of  the  county  In  *iich 
a drainage  district  Is  located  shall 
act  as  treasurer  of  the  district  and 
shall  be  the  custodian  of  the  funds  of 
the  district,  except  as  otherwise  pro- 
vided in  this  article.  He  shall  receive 
and  receipt  for  all  such  funds  and  shall 
enter  into  a separate  bond  for  each 
district  in  the  county  In  a sum  to  be 
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fixed  by  the  court,  not  les3  than 
the  probable  amount  of  funds  of  said 
district  to  be  in  his  possession  at  any 
one  time,  buch  bond  shall  be  payable 
to  the  district,  shall  be  ap  .roved 
by  the  court,  shall  be  signed  by  two 
or  more  resident  freeholders  in  the 
county  or  by  a surety  company  authorized 
to  transact  business  in  the  state  and 
shall  be  conditioned  for  the  faithful 
and  prompt  disbursement  according  to 
law  of  all  such  funds  as  shall  from  time 
to  time  be  in  his  possession.  The 
premium  on  such  bond  may  be  paid  by  the 
district.  Except  as  otherwise  provided 
in  thi3  article,  the  treasurer  shall 
keep  all  district  funds  received  by 
him  deposited  in  a bank  or  banks 
selected  in  the  same  manner  and  at 
the  same  time  that  the  depository  for 
county  funds  is  selected.  All  interest 
accruing  on  district  funds  shall  be 
credited  to  the  district  and  any  pre- 
mium on  a surety  bond  may  be  paid  by 
the  district," 

■the  compensation  of  a county  treasurer  as  treasurer 
of  a drainage  district,  organized  under  and  by  virtue  of  the 
county  court,  for  receiving,  receipting  for,  preserving  and 
paying  out  its  funds,  is  set  out  in  dection  10881,  1929  Revised 
Statutes  of  ^issauri,  which  said  section  is  as  follows: 

"County  treasurers  for  receiving, 
receipting  for,  preserving  and  paying 
out  funds  of  drainage  and  levee 
districts,  shall  Receive  one  per  cent, 
of  sums  paid  out. 


Conclusion, 

Therefore,  it  is  the  opinion  of  this  Department 
that  the  county  treasurer,  as  treasurer  of  the  drainage  district 
organized  under  and  by  virtue  of  the  county  court,  shall  enter 
into  a separate  bond  for  each  district  in  the  county  in  a sum 
to  be  fixed  by  the  court  not  less  than  the  probable  amount  of 
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the  funds  of  said  district  to  be  in  his  possession  at  one 
time,  which  said  bond  shall  be  payable  to  the  district 
and  shall  be  approved  by  the  county  court,  and  that  said 
county  treasurer  shall  receive  as  compensation  as  treasurer 
for  the  district  one  per  cent  of  sums  paid  out* 


Very  truly  yours. 


o.  V*  ii&DLIRG 

assistant  Attorney-General 


ArrROV-nx 


J.  E.  TAYLOR 

(Acting)  Attorney-General 


£VA:EG 


STVPE  SOCIAL  SECURITY 

COMMISSION:  Benefits  accruing  to  an  indiviuual  entitled 

jut  thereto  under  the  provisions  of  the  act, 
after  the  date  which  the  commission  has  de- 
termined such  benefits  shall  be  due  and 
payable,  and  the  individual  dies,  such  bene- 
flts  shall  be  administered  as  estates  of 
November  30,  1937  other  deceased  persons* 


Ur*  George  1.  Haworth 
Acting  Administrator 
State  Social  Security  Commission 
Jefferson  City,  Missouri 


Dear  Mr*  naworth: 


This  Is  to  acknowledge  receipt  of  your 
lett  r of  recent  date  requesting  an  opinion  from 
this  department,  which  reads  as  follows: 

"under  Section  22  of  C.  S.  S*  B* 

#126  it  Is  provided  that: 

'Section  22.  Delivery  of  benefits, 
to  whom.  — Benefits  hereunder 
shall  be  delivered  to  the  applicant 
in  person,  or  in  tne  event  of  his 
Incompetency,  to  his  legally  ap- 
pointed guardian,  and  In  the  case 
of  % dependent  child,  to  the  person 
or  relative  with  whom  he  lives. 
Benefits  becoming  due  and  payable 
subsequent  to  the  death  of  the  in- 
dividual entitled  thereto  shell  be 
cancelled. 1 

"Questions:  1 - V<hat  is  the  status 
of  an  old  age  assistance  check  if 
the  beneficiary  dies  after  the 
check  has  been  issued,  but  before 
he  can  endorse  and  cash  it? 


"2  - Can  the  surviving  heirs  cash 
the  check  under  a ^robate  court 
order  refusing  letters  or  granting 
letters  of  administration  on  the 
deceased's  estate? 
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"V.e  would  appreciate  receiving  an 
opinion  from  you  on  the  above  questions 
in  order  that  vti  may  know  whether  or 
not  a legal  representative  car  be  ap- 
pointed to  receive  a deceased  eneflciary's 
old  age  assistance  check." 


You  will  note  from  Section  22,  supra,  as  set 
forth  in  your  opinion  request,  that  "benefits  becoming 
due  and  payable  subsequent  to  the  death  of  the  Individual 
entitled  thereto  shall  oe  cancelled." 

in  orcer  to  determine  your  request  for  an 
opinion  it  is  necessary  to  consider  what  is  meant  by 
the  words  "due  and  payable."  A reading  of  the  whole  act 
does  not  disclose  wherein  any  benefits  are  to  become  due 
and  payable  on  a certain  date.  Therefore,  we  necessarily 
assume  that  the  date  which  b enef its  are  to  become  due  and 
payable  has  ueen  left  to  the  Social  Security  Commission 
to  determine,  since  it  is  their  duty,  under  Section  4 of 
the  Act,  to  a dopt  rules  and  regulations  not  inconsistent 
with  the  laws  of  this  state. 

It  is  proper  for  the  present  Social  Security 
Commission  to  supply  any  details  which  the  Legislature 
has  omitted  by  necessary  rules  and  regulations.  Such 
details  may  only  oe  supplied  foi  the  purpose  of  carry- 
ing into-  effect  the  provisions  of  the  law  itself.  Ex 
Parte  Cavanaugh,  313  Mo.  375,  Sawyer  vs.  U.  S.,  10  Fed, 
(2d)  314. 


after  the  coaralssion  has  determined  by  its 
rules  and  regulations  the  date  as  to  when  the  benefits 
are  to  become  due  and  payable,  then  any  benefits  oecoming 
due  and  payable  subsequent  to  the  death  of  the  individual 
entitled  thereto  shall  be  cancelled.  Therefore,  benefits 
issued  by  the  commission  in  the  form  of  a check  which  has 
not  been  presented  for  payment  prior  to  the  death  of  the 
Individual  entitled  thereto  Bhall  be  administered  as  es- 
tates of  other  deceased  persons. 

On  the  other  hand,  should  any  benefits  be 
given  to  an  Individual  who  has  died  prior  to  the  due 
date  of  such  benefits,  then  such  benefits  shall  be  can- 
celled as  the  statute  Indicates. 

It  is  our  understanding;  that  the  Social  Security 
Commission  has  determined  the  date  benefits  shall  be 
payable  under  the  provisions  of  the  Act, to  be  the  first 
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of  each  month  for  that  particular  month.  To  illustrate, 
benefits  for  the  month  of  November  would  be  due  and  pay- 
able on  Novemoer  1st* 

If  an  applicant  should  die  on  October  31st, 
and  such  applicant's  oenefits  would  become  due  and  payable 
on  November  1st,  then  such  benefits  shall  e immediately 
cancelled. 


In  construing  the  word  "shall”  as  used  in  Sec- 
tion 22,  supra,  your  attention  Is  directed  to  State  ex 
rel.  Stevens  vs.  Vhjrdenman,  246  S.  W*  189,  where  the 
court.  In  speaking  of  the  word  'shall",  said: 

"Usually  the  use  of  the  word  'shall' 

Indicates  a mandate." 


CONCLUSION. 


In  view  of  the  above,  it  Is  the  opinion  of  this 
department  that  benefits  which  are  due  and  payable  prior 
to  the  death  of  the  beneficiary,  cannot  >e  cancelled, 
whether  or  not  a check  has  been  issued  for  same,  and  that 
such  benefits  due  a pensioner  which  are  not  received  or 
cashed  prior  to  his  death  are  a pert  of  his  estate  and 
should  be  administered  upon  in  the  same  manner  as  any 
other  property  belonging  to  such  deceased  pensioner. 
Benefits  net  due  and  payable  at  the  time  of  the  d eath 
of  the  oeneficiary  should  be  cancelled  by  the  Social 
Security  Commission. 


Yours  very  truly. 


RUSS  LL  C.  STONE 

Assistant  Attorney  General 


Ai-r  ROVED: 


J.  b.  T iiYLOR 

(Acting)  Attorney  General 


TAXATION  AND  REVLiNTJE: 
ASSESSORS: 


) 

) 

) 


Assessor’s  compensation  due  and  payable 
upon  completion  of  assessment  and 
proper  certification  thereof. 


December  lb,  1037, 


onorable  Robert  >•  • Dawkins 
rrosocuting  -at  orney 
i-emiscot  bounty 
Caruthersville,  Missouri 


Dear  ->ir: 


be  acknowledge  your  request  for  an  opbnion 
of  December  11th,  which  is  as  follows: 

"bill  you  kindly  advise  when  the 
county  Assessor  is  to  be  paid; 
the  county  court  of  this  county 
is  taking  the  position  that  the 
Assessor  should  not  be  paid  for 
the  assessments  made  for  the  year 
1937;  the  assessments  of  course 
are  for  the  year  1938  and  the  court 
takes  the  position  that  they  should 
not  p, y until  1938  when  the  taxes 
for  1938  are  collected.  In  other 
words,  is  the  assessor  to  be  paid 
when  his  work  is  completed  or  will 
he  have  to  wait  until  the  following 
year  for  his  pay?" 

Your  question  is,  whether  the  county  assessor 
should  be  paid  when  his  work  is  completed  or  whether  he 
must  wait  for  his  compensation  until  the  taxes  upon  which 
the  assessment  is  made  are  paid. 

Under  Section  9756,  R.  o.  **o.  1929,  as  amended  by 
naws  of  Missouri,  1937,  page  570,  it  is  provided  that: 

"The  asse  sor  or  his  deputy  or 
deputies  shall  between  the  first 
days  of  June  and  January . and  after 
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being  furnished  with  the  neces- 
sary books  an.  blanks  by  the 
county  clerk  at  the  expense  of 
the  county,  proceed  to  make  a 
11 3t  of  the  taxable  personal 
property  and  real  estate  in  your 
county,  town  or  district,  and  assess 
the  value  thereof,  etc." 


Lnaer  Section  980u,  H.  j.  . o.  1929  , 
vided  that: 


it  is  pro- 


"The  as  .eji.or,  except  in  the  City 
of  -»t.  Louis,  shall  make  out  and 
return  to  the  county  court,  on  or 
before  the  20th  da.  of  January  in 
every  year,  a fair  copy  to  the 
assessor 1 s book,  verified  by  his 
affidavit  annexed  thereto,  # * *” 


.*nd  said  section  further  provides: 

"ivna  upon  a failure  to  make  3uch 
return  to  the  court  on  or  before 
the  day  above  mentioned,  the  court 
shall  aeduct  twenty  per  cent  from 
the  amount  of  fees  allowed  to  such 
assessor.  # # * 


It  would  therefore  appear  from  the  above  statutes 
that  the  amount  of  fees  an  assessor  i3  to  receive  as  compen- 
sation for  his  services  is  not  finally  determined  until  the 
assessor  has  made  out  and  delivered  to  the  county  court  the 
tax  books  and  this  he  must  do  before  January  20th  of  the 
year  following  June  1st  of  the  ;r  eceding  year. 


jection  9006,  R.  h.  ^o.  1929,  as  amended  by  Lav/s 
of  Missouri,  1931,  page  359,  provides  in  part  as  follows: 

"The  compensation  of  each  assessor 
shall  be  thirty-five  cents  per  list 
in  counties-  having  a population  not 
exceeding  forty  thousand  * ■»  *" 
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which  fixes  the  amount  of  the  compensation  of  the 
Assessor  in  *emiscot  County,  and  said  section  JGb.rther 
provides: 

“one  half  of  which  shall  be  paid 
out  of  the  county  treasury  and  the 
other  half  out  of  the  state 
treasury: 

Our  construction  of  these  statutes,  with  refer- 
ence to  when  the  assessor  3hall  be  paid,  is  that  as  soon 
as  he  has  completed  the  assessment  and  returned  the  tax 
books  to  the  cou.ty  clerk  that  he  is  then  entitled  to 
his  compensation  for  his  work  as  assessor  and  he  is  not 
compelled  to  await  the  payment  of  the  taxes  by  the  tax- 
payers on  his  assessiaent.  In  other  words,  for  example, 
the  assessment  made  by  the  assessor  of  June  1st,  1936, 
shoula  be  completed  and  the  books  turned  over  to  the 
county  clerk  on  or  before  January  20,  1937,  after  which 
tiiie  the  compensation  due  the  assessor  for  making  such 
assessment  is  due  and  payable  out  of  the  county  treasury 
for  the  county’s  portion.  If  the  assessment  is  completed 
before  January  20th  and  properly  certified,  we  see  no 
objection  to  him  being  paid  when  that  is  done, 

Ihe  _tate  through  its  otate  auditor,  and  it  is 
the  practice  over  a long  period  of  time  that  when  properly 
certified  to  the  btate  auditor,  as  provided  by  section 
9800,  supra,  that  the  assessment  has  been  completed  by 
the  assessor,  to  then  authorize  the  payment  of  the  state's 
portion  of  the  assessor's  compensation. 

It  is,  therefore,  our  opinion  that  after  the 
completion  of  the  assessment  and  the  books  delivered  to 
the  county  clerk  on  or  before  January  20,  1937,  the 
assessor's  compensation  is  then  due  and  payable  and  he 
does  not  have  to  await  for  hi 3 compensation  until  the 
payment  of  the  taxes  on  3aid  assessment.  If  that  were  not 
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true  the  assessor  would  b©  compelled  to  ait  almost 
a year  for  pa;  ment  after  his  work  has  been  completed. 


Very  truly  yours. 


CCVhLn  R.  HhV.ITT 

assistant  attorney- General 


ArrhOV-th;: 


TTmCIYEcR 

(Acting ) Attorney- General 


COPY 


Re:  INHERITANCE  TAX:  (l)  When  Interest  and  penalties  may  be 

abated  (2)  Taxation  of  the  interest  of 
partner  in  partnership  property. 


March  22,  1937. 


Honorable  Mitchell  J.  Henderson, 
Probate  Judge, 

Kansas  City,  Missouri. 

Dear  Judge  Henderson: 


This  Department  is  in  receipt  of  your 
letter  of  March  6,  requesting  an  opinion  as  to  the  following 
facts: 


"I  am  herewith  enclosing  to  you  the 
application  of  executor  for  extension  of  time 
in  which  to  pay  Inheritance  tax  and  for  the 
abatement  of  penalties  thereof,  also  an  order 
they  prepared  for  me  and  a short  resume  of  the 
situation  as  reported  to  me  by  the  inheritance 
tax  appraiser  and  from  personal  knowledge  of 
my  own. 

This  estate  was  filed  In  the  probate  court 
some  ten  years  ago  but  has  been  in  litigation 
from  that  time  to  the  present  date.  I do  not 
mean,  now,  from  the  standpoint  of  taxes,  that 
matter  has  never  become  a question  until  this 
moment.  Most  of  the  estate  was  in  the  form  of 
partnership  assets  out  of  which  grew  the  litiga- 
tion that  continued  for  so  many  years.  Because 
of  the  successful  termination  of  the  litigation 
the  estate  is  worth  around  three  hundred  thousand 
dollars.  Now  they  are  asking  me  to  abate  all 
interest  and  penalties.  My  personal  opinion  is 
that  I have  no  right  to  charge  interest  or  fix 
penalties  against  them  because  the  appraiser 
could  not  make  a report  until  the  litigation 
which  finally  terminated  the  interests  of  all 
parties  was  ended. 

The  appraiser  reports  to  me  in  writing  that 
while  the  litigation  was  in  progress  he  from  time 
to  time  took  it  up  with  Judge  Guinotte;  Judge 
Guinotte  told  him  there  was  nothing  that  he  could 
do  except  wait  until  the  litigation  was  con- 
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eluded.  Now  it  has  been  concluded  and  he  is 
filing  his  report  and  wants  me  to  approve  it 
and  to  abate  the  interest  and  penalties.  In 
addition  thereto,  I might  add,  that  the  partner- 
ship offices  were  in  Missouri,  the  deceased  died 
a resident  of  Kansas  City,  Missouri,  but  part  of 
this  estate  was  composed  of  land  in  the  State  of 
Kansas;  I think  about  38$,  so  they  are  filing 
here  only  42$  of  the  estate  for  taxation.  It  is 
their  position  that  Kansas  has  a right  to  collect 
on  that  part  of  the  estate  that  was  in  Kansas  in 
land  and  Missouri  has  no  right  to  assess  it. 

I would  like  to  have  an  opinion  from  your 
office  as  to  whether  or  not  I should.  In  light  of 
the  facts,  abate  the  interest  and  penalties,  also 
as  to  whether  or  not  they  have  a right  to  exclude 
from  the  appraised  value  of  the  property  the  lands 
located  in  the  state  of  Kansas.  If  you  are  able  to 
reach  a conclusion  about  this  matter  from  this  letter 
and  find  that  they  are  correct  and  will  so  advise 
me  I will  make  the  order  they  request.  If  there 
is  some  doubt  about  the  matter  I would  like  to  set 
it  down  for  hearing  and  have  you  assign  some 
assistant  attorney-general  to  take  the  matter  up 
before  me  at  a certain  time  so  that  I might  hear 
them  and  you  on  this  matter. 

Would  appreciate  your  writing  me  at  your 
earliest  possible  moment  as  I would  like  to  get  it 
behind  me." 


I. 

The  application  for  an  extension  of  time 
within" which  to  pay  inheritance  taxes  and  for 
the  abatement  of  penalties  should  be  sustained. 


The  facts  in  this  case,  briefly,  are  as  follows: 

John  Moffett  died  August  23#  1927  and  under  his  will 
T.  S.  Moffett,  a brother,  of  Kansas  City,  Missouri,  was  appointed 
as  Executor  of  his  Estate. 
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A large  claim  of  John  Moffert  against  Moffert  Brothers 
(John  Moffett  and  T.  S.  Moffett)  partnership,  hereinafter  several 
times  referred  to,  in  the  opinion  of  the  widow  and  most  of  the 
heirs  of  John  Moffett  should  have  been  filed  against  the  Moffett 
Brothers  partnership  estate,  but  the  said  T.  S.  Moffett  refused  to 
file  said  claim  and  Helen  Moffett,  widow  of  John  Moffett,  deceased, 
filed  an  application  in  the  Jackson  County  probate  court  for  the 
removal  of  the  said  T.  S.  Moffett.  This  application  was  continued 
a number  of  times  in  the  hope  that  it  would  not  be  necessary  to  remove 
T.  S.  Moffett,  and  there  were  many  conferences,  but,  after  some  three 
or  four  continuances,  the  matter  was  heard  by  a special  judge,  Samuel 
Strother,  sitting  for  Judge  Guinotte,  whereupon  the  said  T.  S. 

Moffett  was  removed  as  executor  of  the  John  Moffett  estate  for  con- 
flict of  interest  and  thereupon  the  Commerce  Trust  Company,  which  was 
also  named  in  the  will  of  John  Moffett  as  an  Executor,  qualified  and 
became  Executor  De  Bonis  Non  of  the  said  estate  of  John  Moffett, 
deceased,  on  November  28,  1928.  There  was  litigation  from  the  very 
start  regarding  this  claim  of  the  John  Moffett  estate.  Although 
the  Commerce  Trust  Company  filed  such  a claim  in  the  probate  court 
of  Jackson  County,  Missouri,  at  Kansas  City,  as  hereinafter  stated, 
the  said  claim  was  included  in  the  equity  accounting  suit.  No.  7374 > 
instituted  by  T.  S.  Moffett  in  the  district  court  of  Harper  County, 
Kansas  against  the  heirs  and  beneficiaries  of  John  Moffett,  deceased, 
hereinafter  mentioned.  This  equity  suit  involved  many  issues  between 
the  John  Moffett  and  T.  S.  Moffett  people,  but, when  finally  adjudicate) 
recently,  greatly  clarified  same. 

As  shown  by  the  report  of  the  appraiser  of  the  John 
Moffett  Estate,  Samuel  L.  Trusty  of  Kansas  City,  Mr.  Trusty  reported 
the  pendency  of  the  Moffett  equity  accounting  litigation.  Suit  7374, 
in  the  district  court  of  Harper  County,  Kansas,  and  Mr.  Trusty  was 
instructed  by  the  probate  court  of  Jackson  County,  Missouri,  at 
Kansas  City  (Honorable  Jules  E.  Guinotte)  to  defer  making  his  ap- 
praiser's report  until  the  outcome  of  that  litigation,  because  until 
the  final  adjudication  of  said  litigation  no  one  could  tell  what  the 
assets  of  the  John  Moffett  Estate  could  consist  of. 

In  the  appraiser's  report  is  shown  a claim  of  the  John 
Moffett  Estate  for  $152,947.63  against  the  Moffett  Brothers  (John 
Moffett  and  T.  S.  Moffett)  partnership  estate  at  the  date  of  the 
death  of  John  Moffett,  August  23,  1927.  This  claim  constitutes  a 
large  part  of  the  estate  of  John  Moffett,  and,  with  the  exception  of 
some  payments  made  on  said  account  subsequent  to  the  death  of  John 
Moffett,  the  final  judgment  of  the  district  court  of  Harper  County, 
Kansas,  of  $142,452.24,  part  of  said  $152,947.63  was  the  bone  of 
contention  in  the  litigation  which  has  but  recently  been  terminated 
in  the  state  and  federal  courts.  The  outcome  of  that  litigation 
determined  whether  said  assets  would  or  would  not  be  in  the  John 
Moffett  estate,  as  the  entire  amount  was  in  question  in  said  liti- 
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gatlon.  In  other  words,  if  the  litigation  in  auestion  had  been  lost 
by  the  John  Moffett  Estate,  the  aforementioned  item  of  $152,947.63# 
as  reported  by  the  appraiser,  Mr.  Trusty,  would  have  been  eliminated, 
and,  in  addition,  there  would  have  been  a claim  of  some  $38,441.18 
against  the  John  Moffett  estate.  This  is  shown  in  abstract  of  said 
Harper  suit  on  aopeal  in  Kansas  Supreme  Court  ("B"  at  Abs.  567  in 
Appeal  No.  30826) . 

The  appraiser,  S.  L.  Trusty,  in  my  opinion  was  fully 
justified  in  awaiting  the  outcome  of  the  litigation  before  making  his 
report.  In  fact,  I do  not  see  how  he  could  make  a report  without  doing 
an  injustice  to  the  heirs  and  beneficiaries,  except  after  the  termin- 
ation of  the  litigation  mentioned. 

I find  that  there  was  other  litigation  than  the  equity 
accounting  suit  in  the  district  court  of  Harper  County,  Kansas,  which 
also  make  it  difficult  for  the  appraiser  to  determine  what  sire  the 
assets  of  the  John  Moffett  estate.  The  more  important  cases  are  as 
follows: 

Moffett  v.  Moffett,  131  K.  582;  292  P.  947 

Clark  v.  Moffett,  136  K.  711;  18  P.  (2nd)  555 

Moffett  v.  Moffett,  290  U.  S.  642;  290  U.  S.  602 

Moffett  v.  Robbins,  14  Fed.  Supp.  602 

Moffett  v.  Robbins,  8l  Fed.  (2nd)  431 

Zombro  v.  Moffett,  44  S.  W.  (2nd)  149  (Mo.  Sup.  Ct.) 


Section  578  R.  S.  1929  provides,  in  part,  as  follows: 

"All  taxes  Imposed  ****  shall  be  due  and 
payable  at  the  death  of  the  decedent,  and 
interest  at  the  rate  of  six  percent  (6%)  per 
annum  shall  be  charged  and  collected  thereon  for 
such  time  as  said  taxes  are  not  paid,  unless  the 
payment  of  interest  is  abated  or  time  of  payment 
extended  by  order  of  the  probate  court,  because 
without  negligence  final  assessment  of  tax  cannot 
be  made;  ******" 


In  view  of  this  section  of  our  statutes  and  in  view  of  the 
facts  set  out  above,  this  Department  is  of  the  opinion  that  the 
application  for  the  extension  of  time  within  which  to  pay  in- 
heritance taxes  in  this  estate  and  for  the  abatement  of  penalties 
should  be  sustained. 


t 
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II. 

The  Interest  of  a partner  in  partnership 
property  is  taxable  at  ohe  domicile  o i the 
deceased  partner. 

There  is  no  question  but  that  the  lex  rei  sitae 
controls  the  title  and  disposition  of  real  estate,  so  that  if  this 
were  merely  a case  of  a resident  decedent  owning  real  estate  in 
Kansas  there  would  be  no  question  but  that  the  real  estate  would 
be  taxable  in  Kansas  and  not  in  Missouri.  However,  the  appraiser^ 
report  shows  that  the  real  estate  in  question  belonged  not  to  John 
Moffett,  the  deceased,  personally,  but  belonged  to  Moffett  Brothers, 
a partnership,  and  to  the  partnership  of  Moffett  Brothers  and  Andrews. 
The  share  of  John  Moffett  in  the  partnership  of  Moffett  Brothers  and 
Andrews  is  valued  at  $26,722.69.  The  appraiser,  however,  has  set 
up  as  taxable  in  Missouri  only  $15,787.29  for  the  reason  that  the 
balance  is  located  outside  of  Missouri,  the  assets  of  the  part- 
nership being  entirely  real  estate.  The  value  of  John  Moffett’s 
interest  in  the  partnership  of  Moffett  Brothers  is  set  out  in  the 
report  as  $86,117.20.  However,  the  appraiser  has  here  allocated  to 
Missouri  only  $39»83^.7^.  The  assets  of  this  partnership  consisted 
principally  of  live  stock,  wheat,  farm  equipment  and  real  estate. 

It  is  the  opinion  of  this  Department  that  when  a co- 
partner dies,  his  interest  in  the  partnership  is  the  surplus  after 
payment  of  debts  and  i3  therefore  intangible  personalty,  even  though 
the  partnership  owned  real  estate.  Blodgett  v.  Sllbermann,  277  U.S.  1 
In  that  case  the  decedent  was  domiciled  in  the  state  of  Connecticut, 
but  was  a member  of  the  partnership  of  William  Openhym  of  the  state  of 
New  York.  The  partnership  owned  considerable  real  estate  in  the  state 
of  New  York.  In  discussing  this  question  the  Court  said: 

"A  partner  has  a right  equal  to  that  of  his 
partners  to  possess  specific  partnership  property 
for  partnership  purposes,  but  not  otherwise.  His 
right  to  specific  partnership  property  is  not 
assignable,  nor  is  it  subject  to  attachment  or 
execution  upon  a personal  claim  against  him;  upon 
his  death  the  right  to  the  specific  property  vests 
not  in  the  partner's  personal  representatives,  but 
in  the  surviving  partner;  his  right  in  specific 
property  is  not  subject  to  dower,  curtesy  or  allow- 
ance to  widow's  heirs  or  next  of  kin It  is 

very  plain,  therefore,  that  the  interest  of  the 

decedent  in  the  partnership  was  simply  a 

right  to  share  in  what  would  remain  in  the  partner- 
ship assets  after  its  liabilities  were  satisfied. 

It  was  merely  an  Interest  in  the  surplus,  a chose 
in  action.  It  is  an  intangible  and  carries  with 
it  a right  to  an  accounting." 
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In  view  of  this  decision  of  the  Supreme  Court  of  the  United 
States,  it  is  the  opinion  of  this  Department  that  the  interest 
of  John  Moffett,  deceased,  in  the  two  partnerships  heretofore 
referred  to  is  a right  to  an  accounting,  a chose  in  action,  an 
interest  in  the  surplus  after  the  payment  of  debts,  and  is  taxable 
as  intangible  personal  property  in  the  State  of  Missouri,  the 
domicile  of  the  decedent. 

In  conclusion,  we  wish  to  call  the  Court* s attention  to  the 
deduction  of  $5000.00  paid  to  R.  0.  Robbins  as  administrator's  fee 
in  Kansas.  It  is  our  opinion  the  administrator's  fee  paid  in 
Kansas  is  deductible  in  Kansas,  but  not  in  Missouri. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  JR.,  Assistant  Attorney 
General. 


APPROVED: 

rv  ^ 

"Y  'ACTING  mtmNEY  (JENEK Al 
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CHILDREN:  Powers  and  duties  of  Superintendent  of  State 
Children* s Home, and  Juvenile  Courts, with  res 
peot  to  commitment  of  children  to  State 
Children* s Home* 


May  22,  1937. 


Mrs.  V/.  W.  Henderson, 

Executive  Director, 

Missouri  State  Children’s  Bureau, 
Jefferson  City,  Mo. 

Dear  ”rs.  Henderson: 


A request  for  an  opinion  has  been 
received  from  you  under  date  of  January  29,  1937,  such 
request  being  in  the  following  terns; 


"An  opinion  is  requested  from  your  office 
in  the  case  of  the  four  Bond  children  and 
three  Beard  children  committed  by  Judge 
Nike  0.  Sevier  to  the  State  Children’s  Horae 
at  a special  juvenile  court  hearing  held 
Wednesday,  January  27,  1937  at  which  re- 
presentatives of  the  State  Children’s 
Bureau  were  present  and  stated  to  the 
juvenile  Judge  that  the  superintendent  of 
the  Children’s  Home  at  Carrollton  had  in- 
dicated that  she  would  accept  only  the  three 
yrungest  Beard  children. 


"No  question  as  to  commitment  of  the  four 
Bond  children  had  been  brought  to  the  super- 
intendent of  the  State  Horae  nr ''or  to  the 
hearing.  However,  when  the  superintendent 
was  interviewed  by  the  county  welfare  super- 
intendent as  to  the  Beard  children,  she  had 
* » stated  that  the  State  Home  was  filled  to 

capacity,  that  there  was  an  epidemic  of 
scarlet  fever  and  chickenpox  and  that  no 
children  could  be  received  nor  could  they  be 
placed  out  In  foster  homns  at  this  time,  but, 
because  she  had,  sometime  ago,  indicated  she 
would  accent  the  three  youngest  Beard  children, 
she  agreed  to  do  so  now. 


"Question  1.  Has  a juvenile  judge  the  right 
to  commit  children  to  the  State  Receiving 
H^me  at  Carrollton  without  consulting  the 
superintendent  of  the  Horae  as  to  the  available 
beds  and  accommodations  at  the  Home  for  the 
children? 

Section  14100,  Sentenoe  2;  ’Whenever 
the  number  of  children  shall  exceed 
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the  capacity  of  the  home,  preference  shall 
be  given  to  the  younger  children  and  to  those 
in  greatest  need,  and  the  children  received 
shall  be  divided  among  the  several  counties 
as  justly  as  possible,  taking  into  consider- 
ation the  number  of  such  children  in  each 
county  and  its  population.  The  board  or 
superintendent  of  said  home  shall  notify  the 
juvenile  court  of  the  number  of  children  that 
can  be  received  from  such  county,  whenever 
vacancies  exost.’ 

Section  14095:  ’The  purpose  of  said  Home  shall 
be  to  provide  for  neglected  and  dependent 
children  a temporary  home  that  will  furnish 
for  them,  pending  'placement  in  permanent 
family  homes,  proper  care  and  instruction.* 

”It  would  seem  that  childrenc.committed  to  the  State 
Home  are  committed  under  Chapter  125,  Article  4,  and 
that  they  are  not  committed  as  are  juvenile  delin- 
quents under  SecTion  14136  to  14158  covering  juvenile 
courts  in  counties  of  less  than  50,000  population. 

’’Question  2.  If  a juvenile  judge  commits  children 
to  the  ’State  Children’s  Bureau’  under  Section 
12931  would  the  Bureau  be  compelled  to  accept 
children  and  place  them  in  foster  homes; 

1.  If  no  free  homes  could  be  found  Immediately? 

2.  If  the  Bureau  had  no  fund  appropriated  by 
the  Legislature  for  boarding  home  care 
for  children? 

3.  If  the  county  court  of  the  county  from 
which  child  was  committed  cou^d  not  or 
would  not  pay  the  board  of  the  child  in 
a family  home  or  an  institution? 

’’Question  3.  Has  the  superintendent  of  the  State 
Children’s  Home  the  right  to  accept  or  reject 
children  according  to  her  judgment  and  interpreta- 
tion of  ’those  in  greatest  need' , and,  ’taking 
into  consideration  the  number  of  such  children  in 
each  county  and  its  population'? 

"May  I have  as  early  a reply  as  possible  to  these 
questions'”’ 
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Tour  three  questions,  in  effect,  can  be  resolved 
Into  the  single  question  of  whether  the  Board  of  Managers 
of  the  State  Eleemosynary  Institutions,  acting  through 
the  Superintendent  of  the  Children’s  Home  at  Carrollton, 
is,  under  the  applicable  statutes,  given  the  right  to  de- 
cide when  children  shall  be  received  into  suoh  home  under 
a commitment  of  the  Juvenile  court.  We  call  to  your 
attention  that  your  question  2 relates  to  commitments 
under  R.  S.  Mo.  1929,  sec.  12931,  which  section,  together 
with  the  other  sections  contained  In  Art.  1,  Ch.  €0  of  the 
Statutes,  was  repealed  by  Laws  of  1933,  p.  400. 

The  answer  to  your  questions  must  be  found  in  an 
analysis  of  Art.  4,  Ch.  125  of  H.  S.  Mo.  1929,  as  amended 
by  Laws  of  1933,  p.  189,  transferring  the  control  and 
management  of  the  Children's  Home  at  Carrollton  from  the 
State  Board  of  Charities  and  Corrections  to  the  Board  of 
Managers  of  the  State  Eleemosynary  institutions,  and  vest- 
ing  in  the  latter  board  the  powers  of  the  former.  The 
scope  of  Art.  4 of  Ch.  125  may  be  outlined  by  saying  that 
it  provides  for  the  management  of  the  Children's  Home  by 
the  Board  of  Managers  of  the  State  Eleemosynary  Institutions 
through  a Superintendent,  and  that  it  also  provides  the 
machinery  by  which  neglected  children  may  be  committed  to 
the  guardianship  of  such  Board  and  to  the  Home  itself. 


I. 

PROCEDURE  FOR  COMrgTMENT  OF  CriLDREN. 

R.  S.  Mo.  1929,  sec.  14101,  provides  for  the  filing 
of  a complaint  to  the  judge  of  the  Juvenile  court  by  any 
two  citizens  of  that  oounty  alleging  that  a child  is  depen- 
dent on  public  support.  In  a state  of  habitual  vagrancy  or 
mendicity,  or  being  improperly  treated  by  its  parents.  The 
prayer  of  such  complaint  must  ask  that  the  child  "be  com- 
mitted to  the  guardianship  of  the  board" • Sec.  14102  pro- 
vides that  the  judge,  upon  the  filing  of  the  complaint, 
shall  cite  the  parents  or  guardians  of  the  child  to  show 
cause  why  the  child  should  not  be  committed.  Any  person 
may  appear  on  behalf  of  the  child,  and  upon  order  of  the 
judge  the  complainants  and  the  prosecuting  attorney  of  the 
county  may  be  required  to  appear  in  support  of  the  oomplaint. 
Sec.  14103  provides  that  the  Judge  shall  examine  into  the 
facts  alleged  and  if  he  finds  they  are  true,  he  shall  cause 
the  child  to  be  examined  by  a physician  and,  upon  certifica- 
tion by  the  physician  that  the  child  is  of  sound  mind  and 
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free  from  chronic  or  communicable  disease,  "the  Judge  shall 
enter  an  order  committing  the  child  to  the  guardianship  of 
said  board".  Thus  it  will  be  observed  that  on  a complaint 
filed  and  heard  under  these  three  seotions,  the  Judge  has 
no  alternative  and  is  required,  by  law,  to  oommit  the  child 
to  the  guardianship  of  the  board  if  he  finds  the  facts  to 
be  as  alleged  in  the  petition  and  if  the  child’s  health 
meets  the  statutory  requirements.  It  should  also  be  noted 
that  there  is  no  provision  for  the  Board  of  Managers  of 
the  State  Eleemosynary  Institutions  or  the  Superintendent 
of  the  Children’s  Home,  or  anyone  on  their  behalf,  appear- 
ing at  this  hearing  or  having  anything  to  say  about  whether 
the  child  complained  of  shall  be  committed  to  the  guardian- 
ship of  the  board. 

Sec.  14101  contains  the  following  provision: 

"All  commitments  to  said  home  shall  be 

made  by  the  Juvenile  court  of  the  county 

of  such  child’s  bona  fide  residence." 

This  kind  of  commitment  is  something  different  from  a 
commitment  to  the  guardianship  of  the  board  as  provided  for 
in  secs.  14101,  14102  and  14103.  Each  kind  of  commitment 
oan  only  be  made  by  the  Judge  of  the  juvenile  court.  The 
eomnitmant  to  the  guardianship  of  the  board  must  be  made 
by  the  judge  upon  the  establishment  of  the  facts  required 
by  the  statute,  and  the  board  has  nothing  to  Bay  about  this 
kind  of  a commitment,  but  no  such  mandatory  provisions 
apply  with  respect  to  commitments  to  the  Home,  and  although 
such  commitments  must  be  made  by  the  judge  if  made  at  all 
and  can  only  be  made  by  such  judge,  the  question  is  whether 
the  statutes  contemplate  that  the  board  shall  have  any  kind 
of  control  or  voice  in  the  Judge’s  decision  about  a commit- 
ment to  the  Home. 


II. 

PROCEDURE  AFTER  COM? TROUT  TO  GUARDIANSHIP. 

A oormitment  to  the  guardianship  of  the  board  and 
a commitment  to  the  Home  are  not  necessarily  contemporaneous. 
Sec.  14105  provides  that  if,  after  a commitment  to  the  guardian- 
ship of  the  board,  the  parents  of  the  child  committed  shall 
refuse  to  surrender  it,  the  Judge  of  the  Juvenile  court  is 
to  make  an  order  requiring  the  proper  officer  of  the  court 
to  produce  the  child  in  court  and  that  the  officer  shall 
thereupon  take  the  child  and  keep  it  at  a proper  place  other 
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then  the  oounty  Jail  or  aims house,  under  t e direction  of 
the  judge  and  at  the  expense  of  the  oounty  "until  the  child 
has  been  committed  to  the  state  home  herein  provided  for  or 
otherwise  disposed  of  according  to  law".  Also,  sec.  14100 
nroYldes  as  follows? 

"Only  children  under  seventeen  years  of 
age  who  are  dependent  on  the  public  for  sup- 
port, abandoned,  neglected  or  ill-treated, 
and  who  are  sound  of  mind,  shall  be  receiv- 
ed into  said  home?  Trovided,  hovrever,  that 
nothing  in  this  article  shall  be  construed 
as  preventing  the  board  from  receiving 
crippled  children  under  17  years  of  age, 
or  children  having  infectious  or  contagious 
disease  under  17  years  of  age  or  any  other 
children  under  17  years  of  age  when  adequate 
facilities  or  arrangements  are  established 
to  care  for  them.  Whenever  the  number  of 
children  shall  exceed  the  oapaoity  of  the 
hone,  preference  shall  be  given  to  the 
younger  children  and  to  those  in  greatest 
need,  and  the  children  received  shall  be 
divided  among  the  several  counties  as  Justly 
as  possible,  taking  into  consideration  the 
number  of  suoh  children  in  eaoh  county  and 
its  population.  The  board  or  superintendent 
of  said  home  shall  notify  the  juvenile  oourt 
of  the  number  of  children  that  can  be  received 
from  such  oounty,  whenever  vacancies  exist. 

Ho  child  who  can  be  received  into  the  home 
shall  be  maintained  in  any  county  poornouse 
or  almshouse,  but  before  any  child  under  one 
year  of  age  shall  be  ordered  to  said  home,  a 
written  statement  from  the  superintendent 
shall  be  obtained,  showing  that  said  child 
oan  be  received  and  cared  for  in  said  home." 

Tills  last  section  slows  that  the  General  Assembly 
contemplated  that  there  would  be  times  when  the  Children's 
Home  would  be  filled  without  being  able  to  accommodate  all 
of  the  children  otherwise  eligible  for  admission  thereto 
who  had  been  committed  to  the  guardianship  of  the  board. 
Otherwise  there  wou]  d not  be  this  provision  in  seo.  14100 
that  the  board  or  the  Superintendent  of  tl^e  Home  shall  notify 
the  Juvenile  court  of  the  number  of  ohildren  that  can  be  re- 
ceived from  the  county  in  whloh  euch  court  has  Jurisdiction. 

This  recognition,  coupled  with  the  fact  that  the  judge  of 

any  particular  Juvenile  oourt  has  no  discretion  about  committing 

a child  to  the  guardianship  of  the  board,  shows  that  the  General 
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Assembly  o out emulated  that  there  would  be  oases  where  the 
Judge  would  make  an  order  committing  a ohild  to  the  guardian- 
ship of  the  board  but  not  co  .sitting  it  to  the  Home.  sec. 
14100  provides  that  the  Judge  shall  be  notified  "whe never 
vacancies  exist".  If  there  is  a vacancy  for  a child  from  a 
given  county  and  the  Judge  of  the  Juvenile  court  of  that 
county  is  notified,  or  even  possibly  if  ho  is  not  notified, 
the  stetute  expressly  authorizes  him  to  commit  the  child 
at  the  same  time  to  the  guardianship  of  the  board  and  to 
the  Children*  s Hone,  but,  of  course,  th?  t is  not  In  issue 
here,  as  your  inquiry  deals  with  a situation  where  the  board 
has  notified  the  Judge  that  no  v acancy  exists. 


See.  14006 , as  repealed  and  re-enacted  by  Laws  of 
1933,  p.  109.  gives  the  Board  of  Managers  of  the  State  Elee- 
mosynary Institutions  "the  general  control  and  management  of 
said  home"  and  sec.  14099  provides  that  such  board  "shall 
prescribe  regulations  for  the  government  and  conduct  of  the 
institution".  Thus  the  board  is  given  a rather  complete 
Jurisdiction  over  the  Children's  Home  and  authorized  to  make 
its  own  decisions  as  to  the  conduct  of  the  Home,  which  would 
presumably  include  the  decision  as  to  how  many  children  can 
properly  be  cared  for  therein.  The  question  of  whether 
there  is  a vacancy  in  the  Hone  would  seem  to  be  a question 
of  fact  which  the  board  would  bo  better  able  to  decide  than 
anyone  else.  As  noted,  sac.  14100  requires  the  board  or  the 


Superintendent  to  notify  the  court  of  the  proper  county 
"whenever  vacancies  exist"  and  since  the  boerd  and  the 


Superintendent  could  r>ot  give  this  notification  unless  they 
had  determined  that  vacancies  exist,  It  woul  d seen  that  this 
power  is  also  exprer-sly  vested  in  the  board.  sec.  14100 
also  provides  that  the  children  received  into  the  Home  "shall 
be  divided  among  the  several  oountiea  as  justly  as  poasibls, 
taking  into  consideration  the  number  of  children  in  each 
county  and  Its  population".  Since  the  Juage  of  the  Juvenile 
oourt  of  any  given  county  could  not  be  expected  to  know  the 
situation  as  to  delinquent  children  in  other  counties,  this 
must  mean  that  the  board  and  the  Superintendent  of  the  Heme 
are  also  given  the  power  to  decide  which  oounty  is  entitled 
to  send  a ohild  to  fill  each  vacancy  as  it  occurs,  and  for 
the  Judge  of  the  Juvenile  court  of  a county  to  make  a commit- 
ment to  the  Home  whan  he  had  been  advised  that  there  was  no 


vaoanoy  in  the  Home  or  that  his  county  was  not  entitled  to 
send  a child  to  f i ' 1 the  next  vacancy,  would  not  seem  to  be 
in  harmony  with  the  Intent  of  the  statute.  In  other  words, 
the  phrase  "when  vacancies  exist"  as  used  in  sec.  14100  must 
mean  "when  vacancies  exist  for  that  county".  Sec.  14100 
also  says  thet  whenever  the  number  of  children  shall  exceed 
the  capacity  of  the  Home  "preference  shall  be  given  to  the 
younger  children  and  to  those  in  the  greatest  need".  It  is 
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not  certain  whether  the  statute  contemplates  that  the  Judge 
of  the  Juvenile  court  or  the  board  shall  deolde  which  children 
from  that  county  are  In  the  greatest  need,  assuming  that  the 
court  has  been  notified  that  a certain  number  of  vacancies 
exist  for  that  county  and  that  there  are  more  children  in 
that  county  elready  committed  to  the  guardianship  of  the 
board  but  not  committed  to  the  Home  than  there  are  vacancies, 
but  It  1 8 unnecessary  for  us  to  pass  on  this  question  to 
answer  your  inquiry. 

Sec.  14100  also  says  that  before  any  child  under 
one  year  of  age  shall  be  ordered  to  the  Homs,  s written 
statement  from  the  Superintendent  shall  bo  obtained,  showing 
that  said  child  can  be  reoslved  and  oared  for  In  said  Soma. 

The  court  is  thus  forbidden  to  make  a commitment  of  euoh  a 
child  without  procuring  this  written  statement,  and  It  might 
be  argued  that  by  expressly  requiring  this  consent  from  the 
Superintendent  in  the  oases  of  children  under  the  age  of  one, 
that  by  implication  the  statute  provides  that  no  such  consent 
is  necessary  with  respect  to  children  over  the  age  of  one, 
but  in  view  of  the  other  statutory  provisions  analyzed  above 
and  hereafter,  we  do  not  believe  that  suoh  waa  the  intent  of 
the  General  Assembly  and  we  do  believe  that  this  provision 
about  ohildren  under  one  year  of  age  was  doubtless  intended 
merely  as  an  additional  safeguard  in  the  cases  of  very  young 
children  to  avoid  unnecessary  transportation  of  them  because 
of  the  risks  involved,  and  thus  we  Relieve  that  it  is  not 
proper  in  any  case  for  the  Judge  of  a Juvenile  court  to  make 
an  order  committing  a child  to  the  Eoae  unless  the  board, 
through  its  Superintendent,  has  determined  that  a vacancy 
ia  available  for  that  county. 

Of  course  we  do  not  mean  to  imply  thet  the  board 
and  the  Superintendent  of  the  Home  can  act  arbitrarily  or 
unreasonably  in  deolding  whether  a vacancy  exists,  or  whether 
a particular  county  is  entitled  to  fill  such  vacancy,  or  that 
its  decisions  of  this  kind  are  not  subject  to  review  by  the 
Juvenile  oourt.  Suppose,  for  example,  thut  on  a hearing  as 
to  whether  a child  shall  be  committed  to  the  Horn*,  the  board, 
through  Its  representatives,  appears  in  court  and  offers  evi- 
dence that  there  is  no  vacancy  and  that  other  evidenoe  is 
offered  tending  to  show  thet  there  is  a vaccncy,  that  the 
county  in  which  the  judge  is  sitting  is  entitled  to  fill  that 
vaoancy,  and  that  the  board  lc  attempting  to  discriminate 
against  that  county.  Under  such  circumstances,  in  our 
opinion,  the  oourt,  after  hearing  the  evidence,  could,  if 
in  the  opinion  of  the  court  the  evidence  supported  such  an 
order,  adjudge  that  there  ia  a vacancy  available  to  that 
county  and  could  properly  make  an  order  committing  a child 
from  thet  county  to  the  Home  over  the  protest  of  the  board 
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and  in  the  face  of  the  board*  s finding  that  no  vaoancy  did 
exist,  and  in  our  opinion  suoh  u Judgment  \;ould  be  proper  and 
would  be  inhale  by  the  appropriate  court  of  last  resort.  Also, 
we  do  not  naan  to  suy  that  even  if  the  evidence  at  a hearing  on 
the  question  of  committing  a child  to  the  Ilorae  wore  all  one  way, 
and  unoontradioted  and  showed  plainly  that  there  was  no  vacancy, 
that  if  the  court  in  the  face  of  such  evidence  should  make  an 
order  committing  tiie  child  to  the  Hone,  as  was  done  in  the 
instant  oase,  that  the  board  could  refuse  to  obey  the  court* s 
order  and  refuse  to  take  the  child.  If  the  oourt  should  so 
act,  the  proper  procedure  for  the  board  would  bo  to  seek  a 
review  of  the  court* a decision  by  a higher  court,  or  to  seek 
to  have  it  modified  in  that  oourt,  or  in  some  way  to  obtain 
Judicial  relief  from  the  improper  order  of  the  Juvenile  oourt, 
but  so  long  as  there  is  in  force  an  order  of  the  Juvenile  court 
making  a commitment  to  the  Hone,  the  board  has  no  alternative 
but  to  obey  that  order,  even  although  the  order  is  improper, 
until  suoh  order  is  modified  or  set  aside  or  vacated  or  reversed 
Thus  our  opinion  here  is  confined  to  passing  on  the  question 
of  what  we  believe  a court  of  last  resort  would  dec  ids  is  the 
right  procedure  under  these  statutes  in  construing  them,  and 
we  are  attempting  to  give  you  our  opinion  on  what  these  statutes 
mean  as  a rule  of  conduct  and  procedure  for  the  board  end  the 
several  Juvenile  courts,  aa  requested  by  you.  We  have  not  seen 
the  order  with  respect  to  the  Bond  and  Board  children,  which, 
if  it  has  become  final,  must  be  obeyed  by  the  board  unless  and 
until  it  is  in  some  way  modified  or  set  aside,  as,  plainly,  the 
oourt  had  Jurisdiction  of  the  parties  and  the  subject-matter. 

If  a situation  should  arise  in  the  future  in  which  the  board 
believes  that  under  the  statutes,  as  construed  in  this  opinion, 
the  Juvenile  court  of  a particular  county  proposes  to  act  or 
has  acted  contrary  to  these  statutes,  prompt  steps  should  be 
taken  by  the  board,  through  its  counsel,  to  make  a proper  re- 
cord in  that  court  so  that  it  can  be  reviewed  and  required  by 
a higher  court  to  follow  the  -nendate  of  the  statutes. 

No  cases  have  been  decided  construing  uny  of  Article 
4 of  Chapter  125  which  we  have  been  construing  herein,  and  our 
opinion  is  therefore  based  on  an  analysis  of  the  statutes  in 
this  artlole. 


In  conclusion,  taking  up  your  ouestions  in  order, 
in  the  light  of  tho  foregoing  analysis:  As  to  question  1,  a 
Judge  of  the  Juvenile  court  has  the  power  to  oon  it  u child 
to  the  Home  without  consulting  the  Superintendent  of  tho  Horns, 
or  even  after  consulting  the  Super lntendsnt  and  being  advised 
that  there  are  no  ve Cano lea  for  that  county,  but  such  Judge  has 
not  the  right  to  do  this  if  the  representatives  of  the  board 
have  appeared  in  his  oourt  and  shown  that  the  board,  acting 
reasonably  and  in  the  exercise  of  its  sound  discretion,  has 
determined  that  there  ere  no  vaoanclea  available  for  that  county 
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We  have  already  mentioned  that  your  question  2 relates  to 
procedure  under  a statute  whioh  Is  no  longer  in  force.  as 
to  your  question  3,  the  Superintendent  of  the  Children's  Home 
haa  no  right  to  acospt  any  child  not  cotmaitted  to  the  Home  by 
a juvenile  court,  or  to  rejeot  any  child  committed,  to  euoh 
Home  by  an  oraer  of  suoh  curt  then  in  force,  regardless  of 
her  Jud&sent  and  interpretation  of  the  facts  and  the  law,  but 
if  such  order  of  oourt  was  made  improperly,  as  explained  above, 
the  Superintendent  should  be  able  successfully  to  have  it  set 
aside. 


Ver  truly  y:urs. 


SDJARD  H.  MILLuH, 
Assistant  Attorney  General. 


AF^OVED: 


J.  IS.  TAYLOR, 

(AS ting) Attorney  General. 


PROSECUTING  ATTORNEYS:  SHERIFFS:  When  said  ofiicers  may  be 

appointed  to  act  as  Probation 
Officer. 


August  4^  1937. 


- 


i.rs,  .v.  W.  Henderson, 
executive  Director, 

State  Children’s  Eureau, 
Carrollton,  Mssouri. 


Dear  i.rs.  Henderson: 


This  department  wishes  to  acknowledge  your  request 
for  an  opinion  wherein  you  state  as  follows: 

"a  duty  assigned  to  the  State  Social 
Security  Commission  by  the  59th  General 
Assembly  is  that  of  'the  supervision  of 
Juvenile  probation  under  the  direction  of 
but  not  in  derogation  of  the  orders  of 
Juvenile  Courts.'  See  C.S.S.B.  125, 

Sec.  4,  paragraph  4, -setting  out  the 
duties  of  the  State  Commission  as  they 
apply  to  children's  laws. 

"This  was  formerly  performed  under  the 
Board  of  Charities  and  Corrections 
Sec.  14172,  fi.S.  1929. 

"A  report  has  today  been  received  by  the 
Children '8  Bureau  which  functions  under 
the  jkleemosynary  Board  and  carrieu  this 
duty  since  they  were  transferred  in  1933. 

"The  report  received  is  from  nobert  L. 

Gideon,  Judge  of  the  31st  Judicial  Circuit 
and  accompanied  by  a certified  copy  of  an 
order  which  reads  as  follows:  Addressed 
to  the  State  Board  of  Charities  and 
Corrections,  Jefferson  City. 


nende.,  son 


ust  4 , 1937 


’CAftTIiliW  GOrY  01  CiUiJttt 

State  of  Missouri  ) may  adJuUKNAju  Term, 

County  of  Taney  ) 1937  Court  of  said  County, 

on  the  18th  day  of  *-ay  1937  the  following  among 
other  proceedings,  were  had,  viz: 

rtKisui&iS , according  to  Section  14,171 
Revised  Statutes  of  uissouri,  1929,  It  is  the 
duty  of  the  Circuit  Court  to  appoint  a suitable 
person  to  serve  as  Probation  Officer  for  the 
County. 

aHD  rfiiSkitAS,  There  is  at  this  time  no  one 
appointed  to  serve  as  said  Probation  Officer; 

i*ND  -.HKKIAS,  Many  cases  come  before  the 
Juvenile  Court  for  hearing  and  in  such  cases 
a Probation  Officer  is  needed  to  investigate 
and  make  the  proper  reports. 

IT  IS  TLoiit&FQftK  OkOiSKRD  by  this  Court  that 
Douglas  Mahnkey,  the  Prosecuting  attorney  of 
Taney  County,  be  and  is  hereby  appointed  to 
serve  for  the  years  cf  1937  and  1938  as 
Probation  Officer  of  Taney  County,  ^..issouri, 
and  that  he  be  paid  for  such  service  out  of 
the  County  Revenue  the  sum  of  Three  Hundred 
no liars  per  year  for  such  services  as  provided 
by  aforesaid  Section  14,171. 

Robert  L.  oldeon.  Judge  31st 
Judicial  Circuit.* 

"Presumably  this  appointment  was  made  under 
the  iiiipreesion  that  Section  14171  ^ave  the 
Circuit  Judge  the  right  to  appoint  the 
Prosecuting  attorney  under  the  clause  which 
reads,  ’The  Circuit  Judge  shall  designate  or 
appoint  an  officer  of  the  county,  or  some 
other  person  to  serve  as  Probation  Officer. * 

"..e  are  asking  an  opinion  as  to  the  lsgality 
of  this  appointment  under  all  points  of  the 
lav/  covering  duties  of  Prosecuting  Attorneys, 
salaries  and  fees  of  Prosecuting  Attorneys, 
Probation  Officer’s  duty  as  a representative 
of  the  child  In  a hearing  before  the  court. 
Probation  Officer’s  duty*  as  a peace  officer, 
etc. 
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'•The  following  information  is  desired  as 
it  applies  (1)  to  counties  over  50,000 
(2)  counties  under  50,000. 

uertlon  1.  Can  a Prosecuting  Attorney 
be  designated  by  the  Circuit  Judge  as 
Probation  Officer  (1)  in  counties 
50,000  or  over  (Sec.  14156-14158)  (2) 
counties  under  50,000  (Sec.  14159-14181). 

question  2.  Can  a Sheriff  or  any  other 
elected  officer  be  appointed  and  serve 
as  Probation  Officer? 

"These  questions  apply  to  the  Juvenile  Courts 
of  -J.s:.ouri  under  article  6,  and  Article  9, 

K.  3.  1929. 

"Section  14144  specifies  that  the  Probation 
Officer  'shall  be  present  at  court  in  order 
to  represent  the  interests  of  the  child  when 
the  case  is  heard. • 

"The  same  section  also  specifies  'Probation 
Officers  are  hereby  vested  with  all  the 
power  and  authority  of  sheriffs  to  make 
arrests  and  perform  other  duties  pertaining 
to  their  office. 

"It  is  highly  important  that  an  opinion  be 
rendered  as  early  as  possible  on  these  points 
as  a guide  in  the  organization  of  a Juvenile 
Department  under  the  Social  Security  Co:amission. " 


I.  (a) 


In  an  opinion  rendered  by  this  department  to  Lir.  Percy 
W.  Gullic,  Prosecuting  Attorney  of  Oregon  County,  under  date 
of  June  15,  1937,  a copy  of  which  is  enclosed,  we  held  that 
it  would  be  proper  for  the  same  person  to  hold  the  office  of 
Prosecuting  Attorney  and  the  office  of  Probation  Officer  in 
counties  of  lesa  than  50,000  inhabitants,  and  further  that 
said  person  would  be  entitled  to  the  compensation  of  both 
offices. 
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(b) 


It  Is  to  be  noted,  however,  that  we  pointed  out  in 
the  above  opinion  that  were  it  not  for  Section  14171,  R.  S. 
mo.  19£9,  which  specifically  provides  that  the  Circuit  Judge 
may  designate  '•an  officer  of  the  county,"  which  necessarily 
Includes  the  Prosecuting  Attorney,  the  latter  office  night 
be  said  to  be  Incompatible  with  the  office  of  Probation  Officer 
inasmuch  as  Section  14175,  R.  S.  i.o,  1929,  makes  it  the  duty 
of  every  county  officer  to  render  the  Probation  Officer  every 
assistance  possible. 

Section  14144,  a.  S.  mo.  1929,  provides  for  the  ap- 
pointment of  a Probation  officer  in  counties  of  50,000  or 
more  inhabitants,  in  part,  us  follows: 

"The  circuit  court  or  the  criminal 
court  where  cons  ituted  as  a Juvenile 
court  under  this  article  shall  appoint 
a discreet  person  of  gpod  character, 
not  under  the  age  of  twenty-five  years, 
to  serve  as  probation  officer  during 
the  pleasure  of  the  court.'* 

In  the  statutes  relating  to  counties  of  50,000  or 
more  inhabitants  we  find  no  provision  which  authorizes  the 
Circuit  Judge  to  appoint  "an  officer  of  the  county."  do 
find,  however,  a provision  in  Section  14149,  R.  S.  ^jO.  1929, 
making  it  the  duty  of  the  Prosecuting  attorney  to  render  such 
aid  to  the  Probation  Officer  "as  may  be  consistent  with  the 
duties"  of  his  office,  as  follows: 

"It  shall  be  the  duty  of  all  circuit, 
prosecuting  and  oity  attorneys,  repre- 
senting the  state  or  any  city  in  any 
court  held  in  the  counties  aforesaid, 
to  give  to  the  probation  officer  such  aid 
in  the  performance  of  his  duties  as  nay 
be  consistent  with  the  duties  of  the 
office  of  such  attorneys.  It  shall  be  the 
duty  of  any  police  officer,  constable, 
sheriff  or  other  authorized  person  making 
an  arrest  of  a child  under  the  age  of 
seventeen  (17)  years,  in  the  counties 
aforesaid,  to  give  information  of  that 
fact  at  once  to  the  probation  officer, 
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or  one  of  bis  deputies,  und  also  to 
furnish  such  probation  officer  with 
ull  the  facte  in  his  possession  pertain- 
ing to  said  child,  its  parents,  guardian 
or  other  person  interested  in  such  child, 
and  also  of  the  nature  of  the  charge  upon 
which  such  arrest  has  been  i.*ade." 

In  the  case  of  State  ex  rel.  v.  Bus,  135  k o,  1.  c.  338, 
cited  in  the  above  opinion,  the  court  in  holding  that  where 
one  offioer  has  some  supervision  over  the  other,  or  is  required 
to  deal  with,  control  or  assist  hie,  the  offices  would  be  in- 
compatible, said: 

"The  remaining  inquiry  is  whether  the 
duties  of  the  office  of  deputy  sheriff 
and  those  of  school  director  are  so 
inconsistent  end  incompatible  as  to 
render  it  improper  that  respondent 
should  hold  both  at  the  r.ame  time.  At 
common  law  the  only  limit  to  the  number 
of  of  ices  one  person  might  hold  was 
that  they  should  be  compatible  and  con- 
sistent. The  incompatibility  does  not 
consist  in  a physical  inability  of  one 
person  to  discharge  the  duties  of  the 
two  offices,  but  there  must  be  some 
inconsistency  in  the  functions  of  the 
two;  some  conflict  in  the  duties  required 
of  the  officers,  as  where  one  has  some 
supervision  of  the  other,  is  required  to 
deal  with,  control,  or  assist  him." 

The  very  fact  that  the  Prosecuting  attorney  may  only 
render  such  aid  "as  may  be  consistent  with  the  duties"  of  his 
office,  is  evidence  of  the  fact  that  the  Legislature  con- 
sidered that  there  were  some  duties  attached  to  the  office  of 
Prosecuting  attorney  that  were  inconsistent  with  the  duties  of 
a Probation  Officer. 

This  is  evident  when  one  considers  the  language  of 
Section  14144,  K.  S.  mo.  1929,  Which  declares  that  the  Probation 
Offioer  shall  be  present  in  court  in  order  to  represent  the 
interests  of  the  child,  as  follows: 

"It  shall  be  the  duty  of  the  probation 
offioer  to  rnajce  such  Investigation  of 
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the  child  as  may  be  required  by  the 
court,  to  be  present  In  court  In  order 
to  represent  the  interests  of  the 
child  when  the  oose  1b  heard,  end  to 
furnish  to  the  court  such  inforr^tion 
end  assistance  as  the  Judge  may  require, 
and  to  take  charge  of  any  child  before 
and  after  trial,  as  may  be  directed  by 
the  court.” 

shereaB,  in  Section  14149,  supra,  the  Prosecuting 
attorney  is  in  court  "representing  the  state." 

In  the  case  of  Htate  ex  rel.  v.  Hunn,  £77  mo.  38, 

1.  c.  44,  the  court  in  holding  that  one  may  not  hold  two 
offices  the  duties  of  which  are  incompatible , said: 

"It  is  elementary  law  that  one  may 
not  hold  two  offices  the  duties  of 
which  are  incompatible. " 

In  the  case  of  State  ex  rel.  v.  sword,  196  N.  W. 

467,  the  Minnesota  Supreme  Court  in  pointing  out  when  public 
offices  are  incompatible,  said: 

"Public  offices  are  incompatible 
when  their  functions  are  inconsistent, 
their  performance  resulting  in 
antagonism  and  a conflict  of  duty,  so 
that  the  incumbent  of  one  can  not  dis- 
charge with  fidelity  and  propriety  the 
duties  of  both." 

From  the  foregoing  we  are  of  the  opinion  that  a 
person  who  holds  the  office  of  Prosecuting  Attorney  nay  not 
hold  the  office  of  Probation  Officer  in  counties  of  50,000  or 
more  inhabitants. 


II. 


section  10  of  article  9 of  the  -.issouri  Constitution 
provides  for  the  election  of  a sheriff  by  the  qualified  voters 
of  each  county,  in  part,  as  follows: 
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"There  shall  be  elected  by  the 
qualified  voters  in  each  county  on 
the  first  Tuesday  next  following  the 
first  -ondcy  in  November,  a.  0.  1906. 
and  thereafter  every  four  years,  a 
sheriff  * * 

The  above  provision  leaves  no  doubt  that  the  sheriff 
is  a county  officer,  and  following  the  reasoning  of  the  en- 
closed opinion,  we  are  of  the  opinion  that  a Sheriff  nay  hold 
his  office  and  the  office  of  Probation  Officer  in  counties 
of  less  than  50,000  inhabitants,  and  further  that  said  person 
would  be  entitled  to  the  compensation  of  both  offices. 


III. 


It  i3  true  that  Section  14149,  supra,  makes  it  the 
duty  of  a Sheriff  in  nuking  an  arrest  of  a child  to  give  In- 
formation of  that  fact  at  once  to  the  Probation  Officer,  and 
to  furnish  the  latter  with  all  the  facts  in  his  possession 
pertaining  to  the  child,  but  such  duty  would  not  make  his 
office  incompatible  with  that  of  the  office  of  Probation  Officer 
inasmuch  as  Section  14144,  K.  S.  io.  1929,  vests  the  latter 
with  the  same  power  and  authority  to  make  arrests  es  in  the 
case  of  a Sheriff,  thus: 

"Probation  officers  are  hereby 
vested  with  all  the  power  and  author- 
ity of  sheriffs  to  make  arrests  and 
perform  other  duties  incident  to 
their  office." 

We  have  examined  the  duties  of  a Sheriff  and  a Probation 
Officer  and  do  not  find  that  same  are  in  conflict,  and  we  are 
therefore  of  the  opinion  that  a person  who  holds  the  office  of 
Sheriff  may  also  hold  the  office  of  Probation  Officer  in  counties 
of  50,000  or  lucre  inhabitants. 


kespaotf ully  submitted. 


Ap-.H0ffi.il:  Assistant  Attorney  General. 


(Acting)  Attorney  General. 


ikuinh. 
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Nine  Questions  regarding  primary  and  general  elect  on 
laws  of  Missouri. 


'V 


January  11,  1937 


Honorable  Alexander  .noltzoff 
special  assistant  to 
the  attorney  General 
‘ ashington,  D.  C. 

i)sar  ^ir: 

Your  letter  of  December  31,  1936,  addressed  to 
the  attorney  General  of  the  Jtate  of  Missouri,  has  been 
handed  to  me  for  reply. 

as  your  questions  refer  mainly  to  matters  which 
affect  primary  and  general  elections  we  shall  undertake  to 
answer  them  in  numerical  order. 


I. 

v<,.  Does  your  otate  permit  absentees 

to  vote  by  mall  at  general  elections? 

a.  In  1955,  the  Legislature  of  Missouri  repealed 
end  re-enact6d  Jection  10182,  Daws  of  Lissouri  1935,  page  264: 

"Any  elector  as  defined  in  the 
foregoing  section  expecting  to 
be  absent  from  the  county  of  his 
residence  on  the  day  of  such 
election  may,  not  ore  than  thirty 
nor  less  than  five  days  prior  to 
the  date  of  such  election,  make 
application  In  person,  or  by 
mail,  to  the  county  clerk  or, 
where  existing,  to  the  board  of 
election  commissioners , or  other 
officer  or  officers  charged  with 
the  duty  of  furnishing  ballots 
for  such  election  in  i is  voting 
precinct,  for  an  official  ballot 
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for  said  precinct  to  be  voted 
et  such  election.” 

The  original  absentee  ballot  law,  a-.av:s  of  nis- 
sourl  1933,  page  219  et  sea.  contains  the  procedure  for 
voting  absentee  ballot.  Ihe  Constitution  of  Missouri  only 
permits  absentee  ballots  to  be  cast  son®  place  within  the 
confines  of  the  otate. 

I 

II. 

...  Does  your  State  permit  absentees 

to  vote  by  mail  at  primary  elections? 

A.  Under  section  10181,  Laws  of  Missouri  1933 
page  219,  an  elector  is  permitted  to  vote  his  absentee  bal- 
lot at  any  special,  general  or  prim,  ry  election  at  which  any 
presidential  preference  is  indicated  or  any  candidates  are 
chosen  or  elected,  for  any  congressional,  state,  district, 
county,  town,  city,  village,  precinct,  or  judicial  offices 
or  at  nhich  questions  of  public  policy  ure  submitted. 

III. 

If  either  ueation  I or  II  is 
answered  in  the  affir  iative, 
lease  outline  the  procedure 
required  to  obtain  absentee  bal- 
lots. 

a.  e are  enclosing  a condensed  instruction 
to  absentee  ballot  voters  which  was  prepared  by  this  de- 
partment prior  to  the  general  election  of  November  3,  1936. 

IV. 

If  your  Jtate  has  an  absentee  voters’ 
law,  does  such  law  apply  to  Govern- 
ment employees  living  in  the  District 
of  Columbia,  but  maintaining  a voting 
residence  in  your  Ltate? 
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a.  It  Is  our  opinion  Government  employees  rho 
maintain  a voting  residence  in  the  otote  of  Missouri  cen- 
not  vote  by  absentee  ballot  except  within  the  confines  of 
the  jtete,  or.  election  day,  o^ing  to  the  provisions  of 
.jrticle  VIII,  Section  9,  of  the  Constitution  of  the  jtate 
of  Missouri,  which  Is  as  follows: 

" qualified  electors  absent  from 
the  stete  on  military  or  nuval 
service  shall,  and  qualified 
electors  absent  from  their  counties 
but  within  the  state  may,  be  en- 
abled by  lav  to  vote  at  general 
or  special  elections.” 

7. 

%.  Does  your  Jtate  require  personal 
registration  or  enrollment  for  (a; 
general  elections  or  (b)  primary 
elections?  If  30,  "hat  opportunities 
are  accorded  for  such  re  i3treticn? 

(cite  st  tutesj 

The  election  lavs  of  Missouri  are  divided  so  t\  t 
different  articles  are  applicable  to  different  cities  or 
counties  according  to  their  peculation.  Before  setting  forth 
the  requirements  it  may  be  "ell  to  list  the  citiss  and  counties 
in  the  otata  of  Missouri  to  "hich  the  following  articles  apply. 
Those  lavs  rhich  refer  tc  cities  of  over  100,000  are  applicable 
to  the  cities  of  -»t.  Louis  ana  Kansas  Gity  only.  The  sections 
that  deal  rith  counties  of  more  than  200,000  and  ess  than 
400,000,  refer  on  y to  JSt.  ~.ouis  County.  _hose  sections  that 
are  enacted  for  counties  of  150,000  refer  to  otekson  County* 
•.'hose  election  laws  "hich  deal  with  cities  of  the  first  class 
refer  to  ot.  Joseph  only.  The  other  articles  apply  to  the 
verious  c^t^es  "hose  population  fall  "ithin  the  designated  se  - 
tion. 


-J.1  provisions  for  registration  provide  that  such 
registration  nust  be  made  In  person.  The  time  and  opportuni- 
ties so  accorded  vary  with  the  different  cities  and  counties. 

In  cities  of  over  100,000,  that  is  ot.  Louis  and  Kansas  Gity, 
under  Lection  10586,  H.  j.  ..o.  1929,  provides  thet  there  shall 
be  fvu  days  of  registration,  six  weeks  prior  to  the  presidential 
election,  ouch  days  sho  Id  be  Monday,  Tuesday,  Wednesday  and 
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Thursday,  oection  10594  rt.  3.  Mo.  1929,  provides  that  invalids 
and  persons  - ho  are  absent  at  a distance  of  more  than  15  miles 
on  all  of  the  days  appointed  for  registration,  may  file  his 
application  in  the  office  of  tha  election  commissioners  to 
have  his  name  registered  in  the  precinct  in  which  he  resides, 
juch  ap  lication  as  stated  in  the  x rovision  must  be  filed 
fourteen  days  preceeding  the  election.  However,  in  Jtate  ex 
rel  x.llis  v.  Brown,  326  Mo.  627,  33  S.  ,(7.  2d  104,  it  was  held 
that  this  provision  "as  only  dir  ctory  and  that  invalids  and 
absentees  could  be  re  isterea  at  any  time,  even  on  the  day  of 
election.  Under  oection  10597  the  nene  may  be  placed  upon  the 
registration  books  by  court  order  after  a hearing  which  the 
court  decides  that  such  -parson  is  rightfully  entitled  to  be 
placed  thereon.  It  is  the  usual  procedure  in  Missouri  in  orr 
der  to  et  ones  name  on  the  registration  book  on  the  day  of 
election  to  apply  to  the  Circui*  Court  for  such  an  order.  In 
counties  of  200,000  to  400,000,  5t.  Louis  bounty  being  the 
only  county  ^hich  falls  within  this  classification,  under  ^ac- 
tion 10,  page  234,  Laws  of  Missouri  1935,  it  provides  that  on 
Tuesday  five  weeks  before  the  next  presidential  election  i.  e. 
1936  there  shall  be  a general  registration,  the  second  day  of 
registration  3hall  be  on  ednesday  immediately  following,  end 
the  third  day  shall  be  on  Saturday  thereafter,  under  Section 
29,  page  246,  Lars  of  Missouri  1935,  an.y  person  legally  en- 
titled to  vote  ’"ho  has  not  previously  been  registered  in  any 
p:'ecenct  of  such  county,  or  who  after  on  absence  from  such 
county  of  more  than  tro  years,  returns  and  reestablishes  their 
residence  in  3ald  county,  or  whose  registration  has  been  sus- 
pended on  the  registration  record  on  account  of  failure  to 
vote  for  any  general,  county  or  Taunicipal  election,  including 
primary,  during  the  last  t^o  years  may  register  at  the  office 
of  the  board  of  election  commissioners,  "’ho  must  meet  at  least 
three  days  of  each  week  for  this  pur  ose.  This  section  pro- 
vides that  a plications  for  reinstatement  may  be  made  through 
the  raail  if  done  so  within  20  days  of  notice,  and  provides 
further  that  requests  for  transfer  of  registration  may  be  made 
through  the  mail,  no  registration  of  new  voters  is  allowed 
later  than  five  weeks  before  an  election,  nor  transfer;  end  re- 
instatement later  than  eight  days  before.  Under  sections  8 
and  34,  this  article  does  not  apply  to  election  of  public  offi- 
cers determined  otherwise  than  by  ballot,  or  to  township  cr  vil- 
lage elections  or  municipal  elections  in  cities  of  10,000  in- 
habitants or  to  public  school  elections  or  to  elections  for 
county  superintendent  of  schools.  3aid  act  onl  apulies  to 
cities  of  10,000  to  100,000  inhabitants. 
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Counties  of  over  150,000  or  more  are  provided  for 
in  article  15,  Chapter  Gl,  and  refers  only  to  Jackson  County, 
exclusive  of  KansGs  City  which  is  provided  for  under  laws 
applicable  to  cities  of  over  100,000.  .-.action  10512  fl.  3. 

...o . 1929  provides  that  general  registration  shall  be  held 
every  year  in  vmlcu  a oresiuential  election  occurs,  said  reg- 
istration being  four  we  ks  before  such  election  and  u on  Tues- 
day and  Saturday  and  upon  the  following  Tuesday  three  weeks  be- 
fore the  election.  It  further  provides  that  the  board  of 
election  commissioners  shall  constitute  a continuing  and  con- 
tinuous board  of  registry  »ith  full  power  to  register  any  quali- 
fied voter  at  the  office  of  said  board  which  shall  hold  reg- 
ular and  special  sessions  for  the  purpose  of  such  intermediate 
registration.  Section  10524  allows  interned ’ate  registration 
at  any  ti  e when  the  board  of  election  commissioners  deem  proper, 
oection  10523  provides  that  those  absent  or  ill  during  the  per- 
iod of  registration  can  three  weeks  before  the  general  election 
ap  ly  for  registration.  The  right  of  appeal  to  the  Circuit 
Court  by  one  who  has  been  wrongfully  stricken  or  wrongfully 
prevented  from  registering  is  given. 

In  cities  of  the  first  class  in  which  ^t.  Joseph 
is  the  only  city,  any  one  entitled  to  vote  can  register  in  the 
registration  book3  and  there  are  no  provisions  providing  for 
renewing  this  registration.  The  sane  procedure  is  followed  in 
cities  of  30,000  to  80,000,  Laws  of  Ilissouri  1931,  page  214  and 
j-aws  1933,  page  230,  and  cities  of  10,000  to  30,000,  Lars  of 
1933,  page  259.  In  cities  of  from  30,000  to  80,000  a person 
may  register  any  day  ten  days  prior  to  election.  In  cities 
from  10,000  to  30,000  registration  closes  at  5 P.  Ii.  on  'ednesday 
of  the  second  reek  preceding  the  elec&iuw  and  no  voter  should 
be  thereafter  registered  prior  to  said  election  except  by  order 
of  the  t ircuit  Court,  ..aws  of  uJ.ssouri  1933,  page  245,  Jectlon 
14. 

VI. 

If  question  5 is  answered  In  the 
affirmative,  i^lease  state  how 
frequently  3uch  personal  regis- 
tration must  be  renewed?  (cite 
statutes) 

a.  In  ot.  Louis,  Kansas  City  and  Jackscn  County 
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there  is  a general  registration  every  four  years  under  oections 
10586  end  o05l2  A.  o.  lio.  1929.  -»-ll  other  cities  have  prema- 
nent  registration  which  does  not  have  to  be  renewed  from  ye  r 

to  yetr. 


VII. 

hat  stops,  if  any,  must  the  voter 
take  to  keep  his  registration  and 
enrolment  effective  from  year  to 
year  for  (a)  general  elections,  and 
(b)  primary  elections?  (cite  statutes) 

(If,  for  example,  the  payment  of  a 
poll  tax  is  required,  please  state 
so. ) 

person  whose  residence  is  in  ot. 

Louis,  Kansas  City  or  Jackson  County 
and  is  properly  registered  at  each 
general  registration,  does  not  have 
to  do  anything  further  to  keep  his  reg- 
istration in  effect. 

section  10599  provides  that: 

Hiit  every  election,  and  at  every 
primary  election  for  state  and  county 
officers  held  in  such  city  after  this 
article  becomes  effective  and  between 
general  registrations,  the  last  gen- 
eral registration  shall  be  continued 
in  force  and  used,  * * 

however,  under  section  1C292,  a canvass  is  to  ! e 
taken  prior  to  the  pri  ary  in  Jt.  Louis  and  Lansas  City  and  thos 
not  found  are  served  vith  notice  to  appear  and  show  cause  ?hy 
their  names  should  not  be  stricken.  therefore,  those  absent 
from  the  city  but  ~ho  maintain  their  residence  there  rill  fall 
victim  Of  this  procedure  but  they  can  always  be  roristered 
under  the  procedure  described  in  paragraph  V.  above. 

VIII. 

^re  there  special  provsisions  for  the 
registration  or  enrolment  of  ubsantee 
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voters  by  mail  or  otherwise  for 
(a)  general  elections,  end  luj 
primary  elections?  If  so,  what 
ere  they?  (cite  statutes j 

a.  ,.11  registration  in  the  otate  of  Missouri 
must  be  'n  person  and  there  are  no  provisions  for  the  registration 
by  mail. 

IX. 

t.  If  your  ->tate  now  has  or  at  any 
time  has  had  an  absentee  voters’ 
law  or  a special  law  for  regis- 
tration of  absentee  voters,  has 
the  constitutionality  of  sucii  lars, 
been  passed  upon  by  the  courts?  If 
so,  please  summarize  the  decision 
and  give  the  citation  of  the  case  or 
ca  ses • 

.hose  statutes  dealing  with  absentee  voting  have 
never  been  questioned  as  to  the  constitutionality  aja^o  such 
voting  is  allowed  by  section  9,  m“ti ■ le  8 of  the  constitution, 
which  reads  as  follows: 

" cUalified  elect  irs  absent  from 
the  state  on  military  or  naval 
service  shall,  end  qualified 
electors  absent  front  .eir  count- 
ies but  within  the  state  may,  be 
enabled  b law  to  vote  at  eneral 
or  special  elections." 


ites jectfully  submitted, 


A’o  i r , y / . / ,7 ? ska  y rrj f 

ia  I ItVED: 


J.  h . I-v  iLOR 

(acting)  attorney  General 


TAXATION:  Collection  of  taxes  under  House  Bill  2r'» 


June  9,  1937 


Honorable  W.  A.  Holloway 
Chief  Clerk 

State  Auditor’s  Office 
Jefferson  City,  Missouri 


Dear  Sir: 

We  have  your  renuest  of  May  26,  1937,  for  an 
opinion  reading  as  follows: 

"We  have  been  reouested  to  obtain  an 
oolnlon  concerning  certain  questions 
that  have  arisen  since  House  Bill 
26  was  signed  by  the  Governor  on  May 
8th. 

This  bill  effects  the  method  of  tax 
collections  in  the  County  Collector’ s 
Office  of  Jackson  County.  The  questions 
involved  at  the  pre°ent  time  are,  first: 
When  will  the  Collector  of  Jackson  County 
apply  the  provisions  of  this  bill  in 
making  his  collections.  Should  he  com- 
plete his  collections  for  this  years  tax 
under  the  old  law,  or  on  the  date  when 
the  bill  would  finally  become  a law  must 
he  at  that  time  change  his  basis  of 
collections?  Second,  If  the  law  beoomes 
effective  August  Qth,  would  the  Collector 
have  to  accept  on  the  six  per  cent  basis 
in  August;  and  also  would  he  be  expected 
to  accent  payments  on  the  four  per  cent 
basis  in  September? 

A ruling  on  these  ouestlons  at  your 
earliest  convenience  will  be  very  much 
appreciated  as  under  the  present  law, 
payments  on  the  1937  tax  will  soon  be  due." 


Honorable  W.  A.  Holloway 
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June  9,  1937 


Under  the  existing  law  (Laws  1934,  Extra  Session, 
page  153),  taxes  were  due  June  1,  1937.  In  a previous  opinion 
of  this  office  written  by  Harry  G.  Waltner,  Jr.,  and  dated 
May  11,  1934,  It  was  held  that  the  six  per  cent  rebate  for  pay- 
ment of  taxes  applied  to  all  payments  made  In  June  and  July. 
Under  the  present  law  no  rebates  are  permitted  after  July  31st. 

Under  the  new  law.  House  Bill  No.  26  becomes  effective 
September  6,  1937,  provides  for  rebates  of  four  per  cent  for 
September  1937,  and  cannot  operate  until  the  effective  date 
of  the  bill,  from  and  after  September  6,  1937. 

It  therefore  appears  that  rebates  on  taxes  paid 
during  June  and  July  1937  will  be  covered  by  the  now  existing 
law;  that  rebates  for  September  subseouent  to  the  effective 
date  of  the  law  will  be  covered  by  the  provisions  of  House  Bill 
No.  26.  It  Is  to  be  noticed  that  this  discount  Is  computed 
upon  the  time  of  three  months,  the  beginning  of  which  period 
antedates  the  passing  and  effective  date  of  the  bill.  At  first 
It  might  be  thought  that  the  Statute,  House  Bill  No.  26,  is 
retroactive  because  It  begins  the  computation  of  time  prior  to 
the  effective  date  of  the  bill.  It  Is  only  necessary  to  point 
out  that  a statute  la  not  retroactive  merely  because  part  of 
the  reoui sites  for  Its  action  is  drawn  from  time  antecedent  to 
its  passing.  State  vs.  General  American  Life  Insurance  Company, 
85  S.W.  (2)  68.  House  Bill  No.  26  provides  that  the  "due  date" 
of  taxes  i 8 July  1,  and  even  though  this  date  Is  taken  for  the 
purpose  of  computing  the  rebates  allowable  after  the  effective 
date  of  the  bill,  such  Is  permissible  under  the  last  named  case. 

It  Is  therefore  the  opinion  of  this  office  that  re- 
bates on  taxes  may  be  made  under  the  existing  law  for  the 
months  of  June  and  July;  that  the  rebates  which  are  permissible 
for  the  month  of  September  1937  under  House  Bill  No.  26  may 
be  made  in  September  of  1937  for  taxes  paid  in  September  on 
and  after  the  6th  of  the  month;  that  no  rebates  are  permissible 
under  the  existing  law  or  under  House  Bill  26  between  August 
1 and  September  6,  1937. 


Respectfully  submitted. 


APPROVED: 


J.  E.  TAILOR, 

(Acting)  Attorney  General 


FRANKLIN  E.  REAGAN, 
Assistant  Attorney  General 


FER:UM 


COSTS  - OB ATE  COURTS  - Collect ibility  of  oosts  assessed 

against  estates  containing  in- 
sufficient assets  for  their  pay- 
ment. 

Ju^y  29,  1937. 


Hon.  V.  A.  Holloway, 

Chief  Clerk,  Office  of  the  State  Auditor, 
Jefferson  City,  Missouri. 


Dear  Sir: 

A request  for  an  opinion  has  been  received  from 
you  under  date  of  April  21,  1937,  such  request  being  in 
the  following  terms: 

"In  making  the  examination  of  the  office  of 
one  of  the  Probate  Judges,  we  find  that  the 
Probate  Judge  has  presented  to  the  County 
Court  and  been  paid  from  county  revenue  a 
considerable  amount  of  fees  covering  the  oosts 
in  what  the  probate  judge  classifies  as  in- 
solvent estates. 

"In  supporting  this  claim  for  the  collection 
of  these  fees  and  costs  from  the  County,  the 
judge  oltes  us  to  Section  1940,  R.  3.  Missouri, 
1929.  We  would  like  for  your  office  to  advise 
us  if  Section  1940  should  be  construed  to 
cover  such  claims." 

We  assume  that  your  inquiry  is  confined  to  costs 
formally  assessed  against  executors  or  other  fiduciaries 
in  charge  of  estates  under  the  jurisdiction  of  this  pro- 
bate court,  and  we  shall  consider  oosts  assessed  by  the 
court  against  such  fiduciaries  in  adversary  proceedings 
between  such  fiduciaries  on  the  one  hand  and  other  persons 
interested  in  the  estate  on  the  other  in  which  the  fidu- 
ciaries were  unsuccessful,  as  well  as  probate  proceedings 
of  an  ex  parte  nature,  such  as  the  filing  of  settlements 
or  motions  by  the  fiduciaries,  in  which  the  oosts  wuld 
be  assessed  against  them  whether  they  were  successful  or 
not. 


I. 


COSTS  IN  ADVERSARY  ROCh.DINGS 

As  an  illustration  let  us  consider  the  case  of 
an  application  by  a legatee  under  a will  for  partial  dis- 
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tribution,  whloh  Is  resisted  by  the  executor  , where  the 
court  orders  the  distribution  and  assesses  the  costs  in 
f&Yor  of  the  legatee  and  against  the  executor.  In  order 
to  answer  your  question  for  a situation  of  this  kind,  it 
will  be  necessary  to  consider  the  meaning  and  con  sequences 
of  this  award  of  oosts  by  the  court. 

"At  the  comron  law  no  oosts  were  recoverable. 

(City  of  St.  Louis  ▼.  Meintz,  107  Mo.  611.) 

Costs  in  Missouri  being,  therefore,  purely 
oreatures  of  the  statute,  enaotments  in  re- 
lation thereto  must  be  strictly  construed. 

(State  ex  rel.  ▼.  Seibert,  130  Mo.  l.o.  217; 

St.  Louis  & Gulf  Railway  Co.  y.  Cape  Girardeau, 
etc.  Railway  Co.,  126  Mo.App.  272;  Lucas  y. 

Brown,  127  Mo.App*  645. )" 

Hx  parte  Nelson,  253  Mo.  627,  628, 

162  S.W.  167  (1913). 

The  way  in  which  oourt  costs  were  handled  at  oommon 
law  is  explained  in  the  case  of  State  ex  rel  Dale  y.  Ashbrook, 
40  Mo.App*  64,  66  (1090)  as  follows: 

"At  common  law  litigation  w as  not  oondueted 
on  the  credit  system,  as  with  us,  but  the 
plaintiff  purchased  his  writ,  and  each  party 
paid  his  costs  step  by  step  as  the  services 
wore  procured  and  as  the  cause  proceeded. 

At  the  end  of  the  litigation  the  successful 
party  recovered  his  costs  - that  is,  the 
oosts  whioh  he  had  paid  out.  The  idea  of 
requiring  the  plaintiff  to  give  security 
for  costs  seems  to  have  been  to  indemnify 
the  defendant  against  the  costs  to  which 
he  might  be  put  by  the  litigation,  in  case 
it  should  turn  out  to  be  unfounded.  Accor- 
dingly, the  language  of  such  a rule  fre- 
quently was  that  the  plaintiff  be  required 
to  give  security  for  the  defendant's  oosts. 

Roberts  v.  Roberts,  6 Dowl.  556;  Anon., 

1 Wile*  130. 

"But  with  us  the  costs  are  not  ordinarily 
paid  step  by  step,  as  eaoh  party  demands 
of  the  proper  officer  of  the  court  the  ren- 
dition of  some  particular  servioe;  but 
they  generally  accumulate  until  the  litiga- 
tion is  finally  ended,  and  then  they  are  re- 
covered * * *." 
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The  Missouri  statute  relating  to  the  award  of 
costs  in  the  probate  court,  whioh  abrogates  the  common 
law  rule,  is  R . s.  Mo.  1929,  Section  204,  which  prorides 
as  follows: 

"In  all  suits  and  other  proceedings  in 
said  court,  the  party  prevailing  shall 
recover  his  costs  against  the  other  party, 
except  in  those  cases  in  whioh  a differ* 
ent  provision  is  made  by  law.  In  all 
cases  in  which  costs  shall  be  given  against 
executors  and  administrators,  the  estate 
shall  pay  the  costs:  Provided,  that 

parties  presenting  demands  against  estates 
may,  for  the  same  oauses  and  in  the  same 
meaner,  be  ruled  to  give  security  for  costs, 
as  is  now  provided  in  practice  in  civil 
cases." 

A comparison  of  the  language  of  this  section  with  R.  S.  Mo. 
1929,  Seotlon  1242,  whioh  governs  the  awarding  of  costs  in 
civil  oases, shows  that  the  essential  language  is  identical, 
so  that  in  adversary  proceedings  in  the  probate  court,  de- 
cisions involving. costs  in  civil  cases  will  be  controlling. 


"It  will  thus  be  seen  that  the  only  Judg- 
ment for  costs  authorized  by  these  statutes 
is  in  favor  of  one  of  the  parties  to  the 
suit.  No  provision  is  made  by  law  for  any 
suoh  Judgment  in  favor  of  any  clerk  or  other 
offioer  of  the  oourt,  or  any  of  the  witness- 
es attending  thereon.  The  remedy  provided 
for  the  collection  of  their  fees  is  a fee 
bill.  They  have  therefore  no  right  to  in- 
termeddle with  the  parties  in  their  control 
of  the  suit. 

"This  court,  in  the  case  of  Beedle  v.  Mead, 

81  Mo.  306,  in  treating  of  this  subjeot, 
said:  'He  (the  circuit  clerk)  was  under  a 

misapprehension,  too,  of  the  law,  if  he 
supposed  he  could,  sua  sponte,  issue  this 
execution  merely  to  collect  fees  due  the 
court  offioers.  For  such  fees  the  remedy 
of  the  officers  is  by  fee  bill,  as  provided 
in  Wagner* 8 Statutes,  seotion  1,  page  618; 
Revised  Statutes,  seotion  5595  (now  section 
4980, Revised  statutes,  1889).  The  Judgment  of 
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costs  ia  in  favor  of  the  litigant  to 
reimburse  him  for  what  he  has  paid  out 
and  expended,  and  he  is  entitled  to  hare 
execution  therefor.  Oyer  that  Judg- 
ment the  party  in  whose  favor  it  is  render- 
ed has  absolute  oontrol.  It  is  his  pro- 
perty. He  may  enforce  or  forgive  it  at 
his  pleasure.  • * *,n 

Hoover  v.  The  Mo.Pac.Ry.Co. , 

115  Mo.  77,  83,  12  S.W.  1076 
(1893). 

Nor  does  it  make  any  difference  whether  the  party  in  whose 
favor  costs  are  adjudged  has  paid  the  costs  or  not,  as  will 
be  seen  from  the  case  of  Cranor  v.  School  District  No.  2,  151 
Mo.  119,  52  S.W.  23 2 (1899),  in  whioh  it  was  held  that  in  a 
suit  on  a Judgment  for  costs  obtained  in  another  oounty,  it 
was  no  defense  to  show  that  the  costs  had  not  been  paid  by 
the  plaintiff. 


From  the  foregoing  it  will  be  seen  that  in  an 
adversary  proceeding  in  the  probate  court  such  as  the  example 
above  given,  where  oosts  are  awarded  against  the  exeoutor, 
the  person  in  whose  favor  these  costs  are  awarded  controls 
them  entirely,  and  the  officer  of  the  oourt  whose  fees  are 
represented  by  these  costa  is  oonfined  to  the  remedy  of  a 
fee  bill  against  the  fiduciary.  The  oounty  has  nothing  to 
do  with  the  case,  is  not  a party  to  the  administration  pro- 
ceedings, and  the  only  connection  of  the  county  with  the 
litigation  is  that  the  litigation  is  being  conducted  in  a 
oourt  sitting  in  that  county,  and,  therefore,  in  the  absence 
of  statutory  authorization,  the  county  oould  not  properly 
be  liable  for  or  pay  these  oosts. 


II. 

COSTS  IN  EX  PARTE  PROCEEDINGS 


Suppose  an  exeoutor  files  a motion  for  authority 
to  sell  personal  property.  Whether  it  is  granted  or  denied, 
the  court  would  assess  the  costs  against  the  exeoutor.  This 
situation  differs  from  the  situation  considered  above  in  that 
although  the  award  of  oosts  in  both  situations  is  against  the 
executor,  here  it  is  not  in  favor  of  any  party  to  the  litiga- 
tion. It  is  plain  from  Seotlon  204  that  if  there  is  money 
in  the  estate,  it  should  be  used  for  the  payment  of  these  costs, 
but  your  inquiry  presupposes  that  there  is  no  money  in  the 
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•state.  The  statutes  are  silent  as  to  what  shall  be  done 
in  such  a ease  and  there  are  no  adjudicated  oases  on  the 
point.  The  closest  analogy  which  we  hare  found  is  a 
criminal  case  where  the  defendant  has  been  acquitted  and 
the  question  arises  as  to  the  payment  of  fees.  This 
situation  arose  in  the  case  of  State  ex  rel  Howser  ▼.  Oliver, 
116  Mo*  186,  22  S.W.  637  (1693),  involving  disputed  witness 
fees  which  were  treated  by  the  oourt  as  in  the  same  category 
as  the  fees  of  court  of floors,  as  the  case  was  decided  on 
the  authority  of  Hoover  v.  The  Mo.  Fao.  Ry  Co.,  supra,  which 
involved  officers*  fees.  The  court  said: 

"No  witness  has  a right,  independent  of  the 
statute,  to  enforce  a claim  against  the  state 
for  fees  for  attendance  upon  the  trial  of  a 
criminal  case.  The  question  of  Justice  or 
injustice  to  the  witness  is  not  a matter  for 
consideration.  If  ho  is  given  no  right  to 
look  to  the  state,  for  compensation,  then 
he  has  no  right  except  it  be  against  the 
party  at  whose  instance  he  attended." 

116  Mo.  195. 


The  court  also  explained  the  difference  between 
fees  and  costs  in  adversary  civil  proceedings  and  in  other 
oases  where  they  might  be  payable  out  of  public  funds,  as 
follows: 


"In  civil  actions  the  parties  to  the  suit 
are  present,  at  every  step  in  the  proceeding, 
watching  its  progress  and  guarding  against 
unnecessary  oost  and  expense,  not  knowing 
upon  whom  it  may  fall.  A plaintiff  may  be 
required  to  give  security  for  the  payment 
of  oosts,  or,  if  unable  to  do  so,  may  be 
allowed,  in  the  discretion  of  the  court,  to 
prosecute  his  suit  'without  fees,  tax  or 
charge.*  Seo.  2916.  It  is  manifest  that 
these  provisions  under  which  litigants  are 
able  to  protect  themselves  against  improper 
and  unjust  allowance  of  oost  would  afford 
no  safeguard  against  extravagance,  imposi- 
tions and  frauds  in  oase  the  oosts  should  be 
payable  out  of  the  publlo  treasury. 

116  Mo.  192. 

If,  as  the  court  says  in  this  case,  a witness  eannot  oolleot 

his  fees  from  the  publio  treasury  in  the  absence  of  a statute. 


# 6 - Hon.  W.  A.  Holloway 


JUly  29,  1937 


and  If  witness  fees  are  on  a parity  with  officers1  fees, 
how  then  can  an  officer  of  court  collect  his  fees  from 
the  public  treasury  when  the  party  against  whom  they  arc 
assessed  proves  to  be  not  good  for  them,  and  in  the  ab- 
sence of  a statute  which  would  authorize  this  payment  from 
public  funds  and  provide  adequate  safeguards  against  ex- 
cessive fees? 

One  more  ease  shows  the  attitude  of  strict  con- 
struction of  the  Supreme  Court  in  connection  with  coats 
statutes.  In  the  case  of  Ex  parte  Nelson,  253  Mo.  627, 
162  S.W.  167  (1913),  the  point  involved  was  the  payment 
of  costs  in  a successful  habeas  corpus  proceeding.  The 
Supreme  Court  set  aside  an  order  taxing  the  oosts  against 
the  petitioner,  and  said: 

"There  being  a casus  omissus  In  this  State 
in  regard  to  the  taxation  of  costs  in  habeas 
corpus  proceedings,  this  court  cannot,  ex- 
cept by  the  usurpation  of  power,  tax  the 
costs  herein  against  the  petitioner  or  make 
any  order  in  regard  thereto.  In  the  absence 
of  such  power  we  cannot  and  should  not  concern 
ourselves  with  payments  of  oosts  hereto- 
fore made  by  the  parties  to  this  proceed- 
ing or  recognize  any  agreements  entered 
into  by  them  in  regard  to  same." 

253  Mo*  629. 


III. 


SCOPE  AND  EF  isCT  OF  R JVI3ED  STATUTES  OF 

missqTri  rras . mcTim  naro 

R.  3.  Mo.  1929,  Seotion  1940,  provides  as  follows: 

"All  expenditures  accruing  in  the  circuit 
courts,  county  courts  and  probate  courts 
shall  be  paid  out  of  the  treasury  of  the 
county  in  which  the  court  is  held,  in  the 
same  manner  as  other  demands." 

We  believe  that  the  choice  of  the  word  "expenditures"  in  this 
seotion  is  the  key  to  its  meaning.  Y/e  have  only  found  one 
case  construing  this  section,  this  being  the  oase  of  State 
ex  rel  Hensick  v.  Smith,  5 ifo.App.  427  (1878).  Apparently, 
in  1878,  the  statute  which  is  now  Seotion  1940  was  in  the 
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same  form  as  at  present,  and  the  oourt  held  that  the  expense 
of  furnishing  meals  to  Jurors  who  were  kept  together  during 
the  progress  of  criminal  trials  must  be  audited  under  this 
seetion,  and  that  this  seotion  furnishes  the  authority  to  our 
courts  to  make  the  expenditure  neoessary  to  their  proper 
functioning  as  courts.  R.3.  Mo.  19E9,  Seotion  2057,  provi ding 
that  the  office  of  the  probate  court  shall  be  furnished  at 
the  expense  of  the  county  is,  in  our  opinion,  related  to 
Section  1940,  and  we  believe  thnt  it  ic  expenditures  of  this 
type  for  the  general  maintenance  and  functioning  of  the 
courts,  as  distinguished  from  costs  assessed  in  c&Bes  pend- 
ing in  such  courts,  which  are  not  strictly  or  even  loosely 
"ex.  endltures"  of  such  courns,  which  are  properly  contemplated 
in  and  referred  to  by  Section  1940.  Expenditures  accruing 
in  a oourt  are  not,  in  our  opinion,  the  same  thing  as  court 
oosts  assessed  in  that  oourt. 


In  conclusion,  it  is  our  opinion  thet  R.  S.  Mo. 
1929,  Section  1940,  does  not  authorize  the  payment  out  of 
oounty  revenue  of  costs  assessed  in  the  probate  oourt  of 
that  oounty  which  are  not  collectible  out  of  the  estate 
beoause  of  insufficient  assets  in  the  estate. 


Very  truly  yours. 


EDWARD  H.  MILL®, 

Assistant  Attorney  General. 


APPROVED : 


J-.  3 . TAYLOR, 

(AO ting)  Attorney  General. 


OFFICERS: 


County  Officers  not  entitled  to  salary  in- 
crease during  the  official  terra  pursuant 
to  the  new  legislation  purporting  to  in- 

crease__salaries, 

~No  v eiflb  tf r ~x , 1937. 


Honorable  Maurice  Hoffman 
Prosecuting  Attorney 
Buchanan  County 
St.  Joseph,  Missouri 


FILED 


Dear  Sir: 


We  acknowledge  your  request  for  an  opinion  dated 
September  28,  1937,  reading  as  follows* 

"The  recent  session  of  the  Missouri 
Legislature  provided  for  an  increase 
in  salary  of  the  County  Auditor  and 
County  Clerk  of  i-suchanan  County. 

"The  County  Court  desires  to  know 
whether  it  is  legal  to  pay  such  in- 
creased salaries  effective  at  once 
or  whether  such  increases  take  ef- 
fect only  after  the  beginning  of  the 
next  terms  in  said  offices. 

"I  re spectrully  request  an  opinion 
from  your  office  with  respect  to  the 
immediate  payment  of  such  salary 
Increases.7' 


On  September  27,  1937,  \iu  Orr  Sawyers,  Assistant 
Attorney  General  render*  d to  S.  J.  shepherd  an  -unoffi- 
cial opinion  which  omitted  to  take  into  consideration 
the  constitutionality  of  an  Act  of  the  Legislature  in- 
creasing salaries  during  the  term  of  a public  office. 

Lav  8 of  Missouri,  1937,  p.  421,  Section  12203, 
provide: 


"The  county  auditor  shall  be  i aid 
a salary  of  thirty-six  hundred  dol- 
lars per  annum,  payable  monthly  out 
of  the  general  revenue  fund  of  the 
county,  by  warrants  drawn  upon  the 
county  treasurer  therefor." 


Hon.  M.  Hoffman 
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/ - 

Oolober-27,  19S7. 


Article  XIV,  Section  8 of  the  Missouri  Constitu- 
tion provides: 

"The  compensation  or  fees  of  no 
State,  county  or  municipal  officer 
shall  be  increased  during  his  term 
of  office;  nor  shall  the  term  of  any 
office  be  extended  for  a longer  per- 
iod than  that  for  which  such  officer 
was  elected  or  appointed." 

In  the  case  of  folk  v.  City  of  St.  Louis,  157  S.  W. 
71,  250  Mo.  116,  154,  the  Legislature  had  raised  the 
salary  of  the  Circuit  Attorney  of  St.  Louis,  and  the  in- 
cumbent was  claiming  the  salary  increase.  Ihe  Court, 
after  calling  attention  to  the  Constitution  as  above 
quoted,  then  said: 

"The  object  of  section  9,  article 
14,  bonstitution  of  Missouri,  pro- 
hibiting sfri  increase  of  compensation 
or  fees  of  certain  officers  during 
their  terms,  is  apparent.  When  any 
popular  individual  is  elected  to  a 
public  office  his  influence  with  the 
legislative  department  of  the  State 
is  likely  to  be  very  greatf  and,  con- 
sequently, the  General  Assembly  may 
be  easily  persuaded  that  the  compen- 
cation  of  the  aforesaid  popular 
Individual  is  too  small,  and  at  bis 
suggestion,  increase  his  salary  or 
other  compensation  to  an  unreason- 
able extent.  This  is  particularly 
true  where  the  popular  Individual 
is  elected  to  an  office  which  enables 
him  to  r eward  his  friends  with  of- 
ficial patronage  or  other  official 
favors. 

"It  was  to  prevent  persons  while 
possessed  of  the  prestige  and  in- 
fluence of  official  power  from  using 
that  power  for  their  own  advantage 
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that  the  framers  of  our  organic 
law  ordained  that  salaries  of  pub- 
lic officers  should  not  be  Increased 
during  the  terms  of  the  persons 
holding  such  offices." 

ThlB  case  Is  Identical  with  the  first  problem  pre- 
sented In  your  request. 

Ve  call  your  attention  to  the  law  in  force  at  the 
passage  of  the  1937  County  Auditor  Act,  which  is  found 
in  Section  12205,  R.  S.  Ho.  1929,  and  provides  a 
$2400.00  annual  salary  to  the  County  Auditor, 

Buchanan  County,  at  the  last  census,  liad  a popu- 
lation of  98,633  persona. 

Laws  of  Mliaouri,  1927,  p.  441,  Section  11811,pro- 
vide  In  part: 

"The  clerks  of  the  county  courts  of 
this  State  and  their  deputies  and 
assistants  shall  receive  for  their 
services  annually,  to  be  paid  out  of 
the  cotin ty  treasury  in  monthly  install- 
ments at  the  end  of  each  month  by 
warrant  drawn  by  the  county  court 
upon  the  county  treasury,  the  follow- 
ing sums:  * * * * in  counties  having 
a pupulation  „f  90,000  and  less  than 
200,000  persons  the  sum  of  $3,600.00 
for  themselves*  * # *." 

We  call  your  attention  to  the  general  State  law 
in  force  at  the  passage  of  the  1937  County  Clerk1  s Act, 
which  is  found  in  Laws  of  1933,  p.  370  Section  ilbll. 

The  law  in  force  at  the  passage  of  the  1937  County  Clerk 
Act  did  not  provide  for  payment  of  such  salary  out  of 
the  county  treasury,  as  does  the  1937  Act,  and  further 
we  note  that  under  the  prior  law  the  County  Clerk’s  sal- 
ary was  fixed  and  lhnited,  not  to  exceed  a retainer  of 
dollected  fees,  for  his  official  services,  in  the  amouht 
of  $3,000.00  annually,  imchanan  County  falling  in  the 
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classification  of  counties  having  a population  of  70,000, 
and  less  than  200,000  persona. 

In  the  1937  County  Clerk  Law,  supra,  there  has  been 
a legislative  transition  whereby  the  Clerk  of  the  County 
Court  of  Buchanan  County  now  purports  to  serve  under  a 
general  State  law  tinder  which  the  fixed  salary  for  offi- 
cial services  is  set  at  .*3,000  annually,  Buchanan  County 
falling  within  a classification  of  counties  having  a 
population  of  90,000  and  less  than  200,000  persons.  This 
1937  general  classification  of  counties  for  fixing  salaries 
in  ouchanan  County  is  entirely  a new  law,  said  classifi- 
cation not  being  present  in  the  1933  law. 

The  question  arises,  where,  prior  to  the  beginning 
of  the  term  of  office  of  a county  cks  rk  the  Statute  fixes 
the  salary  at  a certain  annual  sum,  if  serving  in  counties 
of  a certain  population,  and  then  during  the  dlerk*s  term 
of  office  the  Legislature  passes  a new  and  different  law 
abolishing  the  old  classification  and  sotting  up  a new 
classification  for  fixing  salaries,  which  change  in  the 
law  creates  a legisla  tive  transition  of  counties  so  that 
county  clerks  serving  in  counties  of  a greater  popula- 
tion than  under  the  former  classification  having  fixed 
annual  salaries  at  a certain  larger  sum  than  that  fixed 
for  such  counties  under  the  old  law,  thereby  increasing 
the  annual  salary  of  the  county  clerk  4600.00,  under  such 
circumstances  is  the  legislative  increase  in  salary  in 
viol at  on  of  Article  XIV,  Section  8 of  the  Missouri  Con- 
stitution* 

In  the  case  of  Stale  v.  Hamilton,  260  S.  V\.  466, 

303  Mo.  302,  315,  the  Court  laid  down  the  rule  in  those 
cases  where  a comity  passes  from  one  classification  to 
another,  oy  reason  of  a growth  in  populatiop: 

"The  mere  fact  that  a county  passed 
from  one  class  to  the  other  does 
not  deprive  the  holder  of  the  office 
of  the  salary  fix  d oy  law,  and  fixed, 
too,  at  a time  long  prior  to  relator*s 
election.  It  is  our  judgment  Section 
8 of  Article  14  of  the  Constitution 
does  not  preclude  a recovery  by 
relator.  This  is  because  his  salary 
was  fixed  by  law  before  his  'election, 
and  no  law  since  enacted has  changed 
it.  except  as  we  may  hereafter  note." 
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This  department  is  of  the  opinion  that  the  County 
Court  of  Buchanan  County  should  abide  by  the  constitu- 
tional limitations  in  computing  and  paying  salaries  of 
County  officers,  and  we  are  of  the  further  opinion  that 
voider  the  facts  stated  in  your  request,  any  construction 
of  Section  12205,  supra,  or  11811,  supra,  by  the  County 
Court,  while  computing  and  issuing  salary  warrants 
against  the  County  Treasury  to  the  County  Auditor,  or 
the  County  Clerk,  to  the  effect  that  during  their  pre- 
sent terms  of  office  either  is  to  be  considered  by  them 
as  entitled  to  the  purported  salary  increase  •shown  by 
the  1937  Legislatioh,  supra,  would  be  illegal  and  un- 
warranted construction  of  the  statutes  in  the  light  of 
the  constitutional  prohibition  relating  to  increasing 
salary  during  a term  of  office. 

This  department  is  of  the  opinion  that  the  County 
Auditor  and  County  Clerk  of  wuchanan  County  are  not 
entitled  to  any  salary  increase  during  their  present 
term  of  office,  pursuant  to  the  1S37  legislation  above 
quoted. 


Respectfully  submitted 


AUBREY  K.  HAMMETT,  Jr. 

Assistant  Attorney  General. 


Ax  PROVED: 


J.  ..."  ffiLOi* 

(Acting)  Attorney  General, 


ARHxH 


COUNTY  BUDGET  ACT: 


The  question  as  to  who  is  the  person 
keeping  the  principal  financial  records 
or  the  county  and  who  is  to  be  deemed  the 
"Accounting  officer"  is  a question  offhct. 
the  officer  appointed  "accounting  officer 
is  not  entitled  to  any  additional  compensation. 


December  11,  1937, 


honorable  -“aurice  Hoffman 

i rose cut ing  Attorney 
-.uchanan  County 
.jt.  Jooeph,  -issouri 


Dear  -ir: 


This  Office  acknowledges  receipt  of  your  letter  of 
November  29th,  wherein  you  make  the  following  inquiry  relative 
to  the  County  Budget  *ct: 

"The  County  Budget  Act,  J-aws  of  1933, 
pages  340  to  351,  prescribes  certain 
duties  to  be  discharged  by  an  "account- 
ing officer." 

"section  21,  of  tliat  act  provides  that, 

’wherever  the  term  ’accounting  officer' 
shall  as,  -ear  (in  the  act)  it  shall  be 
deemed  to  moan  the  county  clerk,  auditor, 
accountant,  or  other  officer  or  employe 
keeping  the  principal  financial  records 
of  the  county.’ 

"I  desire  your  official  opinion  as  to 
whether  the  auditor  or  the  clerk  is  to 
be  deemed  to  be  the  one  'keeping  the 
principal  financial  records  of  the  county', 
so  as  to  be  ex-officio  the  'accounting 
officer',  then  may  the  county  court  appoint 
and  employ  some  one  in  it 3 opinion  sui table 
for  that  office  to  be  the  'accounting 
officer',  anc  determine  the  amount  of  his 
salary. 

"At  the  present  time  no  one  is  discharging 
the  functions  of  that  office,  and  no  one 
nas  been  designated  by  the  County  Court 
to  be  the  'accounting  officer',  and  no 
accountant  or  other  person  has  been  employed 
to  keep  the  'principal  financial  records' 
of  this  County." 
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Ihe  County  Budget  i*ct,  Laws  of  Missouri,  1953, 
page  341  et  seq..  Is  In  reality  c mposed  of  separate  sections 
applying  to  counties  of  fifty  thousand  population  or  less, 
and  to  counties  of  more  than  fifty  thousand  population. 

Buchanan  County  being  more  than  fifty  thousand  population 
we  must  determine  yo.;r  answer  from  auctions  9 to  22,  inclusive. 

By  the  terms  of  Section  9 the  County  Court  may 
designate  the  county  clerk  as  budget  officer  and  It  Is  very 
definitely  stated  that  the  budget  officer  shall  receive  no 
extra  compensation  for  his  duties  under  the  Act* 

deferring  to  oection  21,  pare  351,  we  find  that 
when  the  term  "budget  officer"  Is  used  In  the  act.  It  shall 
be  deemed  to  mean  the  presiding  Judge  of  the  county  court, 
unless  the  county  court  diall  have  by  order  designated  the 
county  clerk  as  budget  officer.  Beferring  to  the  term 
"accounting  officer,"  the  section  states  that  "it  shall  be 
deemed  to  mean  the  county  clerk#  auditor,  accountant,  or 
other  officer  or  e :ploye  keeping  the  principal  financial 
records  of  the  county* 

Under  Section  11,  page  347,  It  appears  that  the 
principal  duty  of  the  accounting  officer  Is  to  prepare  the 
estimates  of  revenues  classifying  the  same  so  as  to  shov/  the 
receipts  by  funds,  organization  units  and  sources,  while  the 
duties  of  the  budget  officer  appear  to  be  to  deal  mainly  with 
the  estimates  of  the  expenditures  of  the  various  departments, 
offices.  Institutions  and  commissions. 

j.he  accounting  officer  Is  again  mentioned  In  Section 
15,  page  349.  In  referring  to  appropriations,  we  fine  the 
following: 


"*  * * and  until  the  county  court  shall 
act,  the  accounting  officer  shall 
authorize  expenditures  and  draw  warrants 
In  payment  thereof,  * # 

Keferring  again  to  Section  21,  it  will  be  noted  that 
It  is  possible  for  the  county  clerk  to  be  both  budget  officer 
and  accounting  officer* 
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Considering  one  of  the  actual  questions  contained 
in  your  letter,  to  the  effect:  "ho  is  keeping  the  principal 
financial  records  of  the  county,  the  auditor  or  the  clerk? 
-*-his  ap*,ou?s  to  be  a question  of  fact.  You  would  be  in  a 
better  position  than  this  Department  to  answer  same,  knowing 
all  of  the  officers,  and  no  doubt  having  a cursory  knowledge 
of  their  general  duties. 

Y.e  call  your  attention  to  Lection  12218,  Laws  of 
Missouri,  1933,  page  352,  the  pertinent  part  of  said  section 
being: 


"The  Auditor  shall  prescribe  with  the 
approval  of  the  County  Court,  the 
accounting  system  of  the  County,  He 
shall  keep  an  inventory  of  all  County 
property  under  the  control  and  manage- 
ment of  the  various  officers  and  depart- 
ments and  shall  annually  take  an 
inventory  of  such  property  showing  the 
amount,  location  and  estimated  value 
thereof.  He  shall  keep  accounts  of  all 
appropriations  and  expenditures  made  by 
the  County  Court,  and  no  warrant  shall 
be  drawn  or  obligation  incurred  without 
hi3  certification  that  an  unincumbered 
balance,  sufficient  to  pay  the  same, 
remain  in  the  appropriation  account  or  in 
the  anticipated  revenue  fund  against 
which  such  warrant  or  obligation  is  to  be 
charged,  He  shall  audit  the  accounts 
of  all  officers  of  the  County  annually 
or  upon  their  retirement  from  office, 

■“•he  auditor  shall  audit,  examine  and 
aajust  all  accounts,  demands,  and  claims 
of  every  kind  and  character  presented 
for  payment  against  said  county,  and 
shall  in  his  discretion  approve  to  the 
county  court  of  said  county  all  lawful, 
true,  just  and  legal  acc  unts,  demands 
and  claims  of  every  kind  and  character 
payable  out  of  the  county  revenue  or 
out  of  any  county  funds  before  the  same 
shall  be  allowed  and  a warrant  issued 
therefor  by  said  court;  * * #*' 
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It  would  appear  that  If  your  county  ha 3 the 
office  of  county  auditor  that  he  would  be  more  familiar 
with  the  principal  financial  records  of  the  county  than 
any  other  officer,  but,  as  mentioned  heretofore,  the  matter 
Is  mainly  a question  of  fact  which  this  Department  is  unable 
to  pass  upon* 

Heferrlng  to  the  additional  question:  "Then  may 
the  county  court  appoint  and  employ  some  one  In  its  opinion 
suitable  for  that  office  to  be  the  'accounting  officer,'  and 
determine  the  amount  of  his  salary  ",  we  are  of  the  opinion 
that  the  county  court  could  not  appoint  some  person  to  carry 
out  the  duties  of  the  accounting  officer;  that  the  account- 
ing officer  must  perform  the  duties  by  virtue  of  the  fact 
that  he  "keeps  the  principal  financial  records  of  the  county" 
and  it  must  be  that  person,  as  to  additional  compensation, 
it  is  a well  recognized  principle  of  law  that  no  officer  can 
draw  salary  unless  the  statute  clearl;-  empowers  him  to  do 
so.  ■‘•he  statutes  contain  no  such  provision,  . e are  further 
fortified  in  this  conclusion  by  the  fact  that  the  statute 
expressly  jr  ohibits  the  budget  officer  from  receiving  aiy 
extra  compensation. 


Respectfully  submitted. 


OLLIVhh  V ;.  KOLitfi 

Assistant  Attorney-General 


Ai PROVED: 


TaYLM 

(acting)  Attorney-General 
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COUNTY  JUDGES:  C07.*PENSATION  - Duty  to  repay  money  reoeived 
as  compensation  in  excess  of  that  authorized  by 
lav/. 


April  3,  1937. 

Hon.  Shelt  T.  Horn,  <\/ 

Tresiding  Judge,  1 

Hon.  Bert  Cleveland, 

Associate  Judge, 

Hon.  J.  L.  Blunt, 

Associate  Judge, 

JUoges  of  the  County  Court, 
ot.  Francois  County, 

Farmington,  Mo. 

Gentlemen: 


A roquest  for  an  opinion  h s been  received 
from  you  under  date  of  March  6,  1937,  Buch  request 
being  in  the  following  terms: 

"The  County  jcuminers’  report  that  will 
be  filed  in  the  state  Auditor’s  office 
■vill  show  tin  t tucrc  has  been  a discrepancy 
in  the  amount  charged  by  the  Court  for 
day*  attending  County  Board  of  Equalization 
and  Appeals. 

Thia  disorepi  ncy  arises  from  the  fact  ti  at 
charge  was  uce  for  days  at  endance  for 
County  Court  and  Boar u of  Equalization  anu 
Appeals.  ;e  are  not  attorney*  but  laymen, 
who  upon  coming  into  office  followed  the  r*.- 
o -dent  that  had  boon  sot  y our  prccecessors . 

"Inai>  uch  as  the  County  Court  rocorcs  will 
show  thst  court  v;a»  held  upon  ti  e sa  ie  days 
that  we  had  Board  of  Eqttalisati  n and 
Appeals,  anO  vice  v rsa  the  Boerc  of  Equali- 
zation and  Appeals  record  will  correspond 
with  thst  of  the  County  Court,  ve  do  not 
feel  that  it  is  altogether  fair  for  us  to 
return  the  »oney  whioh  has  been  received 
by  us  for  those  services.  Vie  had  no  in- 
tention of  being  dishonest  or  taking  any- 
th’Lag  th  t o did  ;ot  feel  was  due  ua. 

For  that  res son  e ould  like  to  know  if 
it  is  compulsory  by  law  that  vie  return 
this  excess  money  drawn,  the  amount  of 
which  is  sorv  3140  each. 
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’’There  Is  nothin,  set  out  by  statute 
that  limits  the  corning  of  a County  Court 
per  annual.  To  serve  as  a member  of 
the  County  Court  is  as  you  knew  a herd 
place  to  fill  am’  the  remunerati. n is 
s all  at  best.  For  us  to  return  this 
money  at  this  time  will  work  a hardship 
upon  us  and  we  do  not  tell eve  it  is 
altogether  fair  since  this  has  been  a 
oust  a of  tho  County  Courts  always. 

"Your  prompt  consideration  and  reply 
will  bo  greatly  ap  rc elated." 


As  we  un>  or  stand  your  letter,  you  are  asking 
us  whether  you  munt  return  to  the  County  money  drawn  by 
y ;u  as  compensation  which  .ves  admittedly  in  excess  of  the 
amount  authorized  by  law,  but  which  was  dr  an  without  any 
intention  to  violate  the  lav;,  and  beoause  of  on  honest  mis- 
take due  to  following  the  practice  of  your  predecessors  in 
office . 


In  the  oaso  of  State  ex  rel  Linn  County  v.  Adorns, 
17"  Mo.  1,  7?  3.  V*  65p  (1902),  also  involving  a oase  whore 
a county  official  hau  drawn,  under  e warrant  up proved  by  tho 
county  oourt,  con  enaction  claimed  to  be  In  excess  of  that 
allowed  by  law,  t o su  reins  Court  stated  the  foots  as  follows 

"This  is  a suit  by  Linn  county  age Inst 
George  ,ida  s,  ol  rk  of  the  county  court 
of  said  c u ty,  and  the  sureties  on  his 
official  bond,  to  recovor  the  aura  of 
167.32  which  it  is  lleged  he  received 
as  fees  of  his  office  in  excess  of  the 
amount  which  he  is,  by  lav;,  allowed  to 
retain,  and  which  he  refuses  to  account 
for.  The  Judgment  was  for  the  plaintiff, 
and  the  defendants  appeal."  172  Mo.  1,  l.c.  5. 

The  court,  aftor  analysing  the  statutes  and  dec  id 
ing  that  the  defendant  was  not  entitled  to  ell  of  the  money 
claimed  by  him  as  conpensotion,  affirmed  tho  judgment  of  the 
lower  court  and  held  that  the  county  could  recover  the  excess 
from  tho  defendant  and  the  sureties  on  his  official  bond. 

7e  realize  that  this  ruling  sometimes  would  work 
a hardship  on  officials  who  have  acted  in  entire  good  faith 
and  have,  over  a period  of  time,  uravm  substantial  amounts 
ae  compensation,  anu  wh~>  then  find  that  they  have  been  acting 
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under  a mistake  of  law  anc  are  obliged  to  return  the  money 
to  the  public  treasury.  Hovever,  the  serious  consequences 
of  the  contrary  rule  have  doubtless  been  responsible  for  the 
prevailing  rule.  If  a public  official  could  draw  large  sums 
from  the  public  funds  which  war©  not  authorized  by  law,  and 
then  in  a suit  to  recover  these  funas  could  avoid  repaying 
thorn  by  pleading  that  he  did  not  know  that  he  was  not  ontltled 
to  them,  and  had  acted  under  an  honest  mistake  of  law,  there 
would  be  a serious  temptation  offered  to  porsona  in  poaitlona 
of  public  trust  having  any  control  over  the  disbursement 
of  public  funds.  Doubtless  it  is  situations  of  this  kind 
which  were  responsible  for  the  origin  of  the  rula  that  every 
man  is  presumed  to  know  the  law  and  must  tako  the  consequences 
of  not  knowing  it,  harsh  ea  thla  rule  may  aeem  in  certain 
cases. 


In  conclusion,  it  is  our  opinion  that  where  a 
county  Judge  has  received  compensation  in  excess  of  that 
authorized  by  law,  he  ia  under  u duty  to  refund  it  to  the 
county. 


Very  truly  yours. 


2D  . ARD  H.  MILL1R, 

Assistant  attorney  Gkmeral . 


APPROVED: 


J.  B.  TAYLOR, 

(Acting)  Attorney  General. 


TITLE: 


Jurisdiction  of  Police  Judge  of  city  of 
third  class, acting  as  ex-officio  justice 
of  the  peace , as  to  crimes  and  misdemeanors 
is  over  only  such  offenses  as  may  be  corn- 
mi  ted  within  the  city  limites. 

august  27,  1937. 


I'j . isryt  n Kowe  , 
beputy  Clerk, 
ijedalie,  io. 

co.  r t'r.  Howe: 

This  office  is  in  receipt  of 
for  an  opinion  as  follows: 


•We  have  been  requested  by  a Jus- 
tice of  the  Peace  to  write  for 
your  opinion  in  regard  to  the 
follow ing  question: 

"Would  a Police  Judge,  sitting  as 
ex-officio  Justice  of  the  Ptet.ce, 
have  jurisdiction  of  a crime  which 
was  committed  outside  the  city 
limits  of  the  City  of  Cedaliu?" 

cedslia  is  a city  of  the  third  class.  The 
jurist iction  of  a Police  Judge  in  such  city  is  set 
out  in  oectlon  6766  R.  o.  Mo.  1929,  which  is  as  fol- 
lows : 

"The  police  judge  she  ll  be  ex- 
off  ioio  a justice  of  the  peace 
within  the  limits  of  the  oity, 
with  jurisdiction  as  to  crimes 
and  misdemeanors,  but  ah:  11 
have  no  jurisdiction  to  hear 
or  determine  civil  matters. 

The  marshal,  or  in  his  absence 
tiie  assistant  marshal  or  ..ny 
regular  policeman,  aha 11  be  ex- 
ofl'icio  a constable  to  wait  up- 
on tht*  polios  judge  when  acting 
as  a justice  of  the  peace." 

T3io  proceeding  in  indictable  oases  for  a 
Police  Judge  in  such  city  iu  set  out  in  nootion  6767 
R.  E . Io.  1929,  whioh  is  as  f ollov/s : 
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”11',  in  the  progress  of  any 
trial  before  the  police  Judge,  it 
shall  appear  that  the  accused 
ought  to  be  put  upon  his  trial  for 
an  offense  against  the  criminal 
lav/s  of  the  state  and  not  cogniza- 
ble before  him  as  police  judge , he 
shill  immediately  stop  ell  further 
proceedings  before  him  as  police 
judge,  end  shall  cause  the  oom- 
pluint  to  be  made  before  himself 
as  a justice  of  the  peace,  or  be- 
fore some  other  justice  of  the 
peace,  and  the  accused  shall  there- 
upon be  proceeded  against  in  the 
manner  provided  by  general  law. 

The  police  judge  and  marshal,  when 
acting  as  justice  of  the  peace  and 
oo ns table  respectively,  shall  be 
entitled  to  reoeive  therefor  the 
same  fees  allowed  by  law  for  such 
service- 

he  are  unable  to  find  a decision  construing 
the  above  statutes,  but  an  interpretation  of  said 
section  6766  shov/s  it  is  plain  and  unambiguous. 

In  the  case  of  ~tate  ex.  rel  dob'o  v.  Thomp- 
son, 5 S.  ...  (2d)  1.  o.  59,  in  giving  a rule  on  thiB 
question,  the  court  said: 

*A  statute  is  not  to  be  reuu  as 
if  open  to  construction  as  a matter 
of  course • It  is  only  in  the  case 
of  ambiguous  statutes  of  uncertain 
meaning  that  the  rules  of  construc- 
tion can  hive  uny  application, 
l.here  the  language  of  a statute  is 
plain  and  unambiguous  and  its  mean- 
ing oloi  r and  unmistakable , there 
is  no  room  for  construction,  and 
the  courts  arc  not  permitted  to 
search  for  its  meaning  beyona  the 
statute  itself.  * * * 

A standard  text  states  the  rule  as  follows: 

If  the  words  l of  the  statute)  ure 
free  from  ambiguity  and  aoubt  and 
express  plainly,  clearly  and  dis- 
tinctly the  sense  of  the  framers 
of  the  instrument,  there  is  no  oc- 
casion to  resort  to  other  means  of 
interpretation.  It  is  not  allow- 
able to  interpret  what  h&a  no  need 
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need  of  interpretation.  The 
statute  itself  furnishes  the 
best  means  of  its  ov.u  exposi- 
tion; mu  if  the  sense  in  which 
v/orbs  v/ere  intenued  to  be  used 
cm  be  clearly  ascertained  from 
its  parts  and  provisions,  the 
intention  thus  indicated  will 
prevail  without  resorting  to 
other  ’leans  of  aiding  in  the  con- 
struction. * * * " 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  de- 
partment that  the  Police  Judge  of  a city  of  the 
third  class,  sitting  as  "ex-officio  a justice  of  the 
peace  within  the  Units  of  the  city,  vyith  jurisdic- 
tion as  to  crimes  and  misdemeanors"  would  have  juris- 
diction over  only  such  offenses  as  may  be  committed 
within  the  city  limits. 


Respectfully  submitted. 


S.  7.  !".DLUTCr. 

. asistant  attorney  General 


APPROVED: 


J.  ..  Z.YUb'.: 

(mting)  attorney  General 
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PRISON  BOARD:  Wrecking  of  buildings  housing  prison  industries 

in  order  that  new  ones  may  be  erected  by  the 
State  Building  Commission  does  not  violate 
statutes  relating  to  operation  of  prison  industries. 


rA 

June  3,  1937.  ^ 


Hon.  Stephen  n.  Hunter,  director, 
department  of  Penal  Institutions , 
Jefferson  City,  ..l&souri. 


FILED 


dear  Mr.  Hunter: 


We  wish  to  acknowledge  your  request  for  an  opinion 
wherein  you  state  as  follows: 

"iSnclosed  I am  handing  you  e copy  of  a 
letter  that  wae  addressed  to  me  by 
kr.  R.  L.  Chapmen,  Superintendent  of 
Industries,  on  ^.arch  5,  and  ?eb.  16tli, 

1936.  The  Bi-Partisan  Advisory  Board 
was  furnished  with  the  information  con- 
tained in  this  letter. 

",T*e  have  recently  been  informed  that  the 
Bi-Partisan  advisory  board  desires  to 
destroy  or  wrecs  some  of  the  buildings 
referred  to  in  mr.  Chapin's  letter,  which 
are  included  in  the  Capital  investment  of 
the  Revolving  iund. 

"In  view  of  the  fact  that  the  Revolving 
iund  was  set  up  by  the  Legislature,  and  it 
being  the  responsibility  of  the  Penal 
Board  to  keep  it  intact,  it  will  be  neces- 
sary that  v/e  be  informed  as  to  what  our 
procedure  shall  be  when  a part  of  the 
Capital  investment  is  bein^,  destroyed. 

You  can  readily  understand  the  Penal  Board 
does  not  wish  to  accept  this  responsibility 
without  advice  from  you. 

"It  has  been  stated  to  us  thet  this  is 
merely  a matter  of  bookkeeping,  but  I am 
of  the  opinion  thet  there  is  more  than 
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bookkeeping  involved,  and  when  the  Capital 
Investment  is  to  be  changed  without  getting 
value  received,  we  must  have  some  authority 
to  do  this  that  will  protect  us.w 

For  the  purpose  of  setting  out  the  views  of  the 
Superintendent  of  Prison  Industries,  we  quote  herein  a copy 
of  his  letter  to  you  as  birector  under  date  of  ^arch  5,  1936: 

"with  further  reference  to  our  conversa- 
tion relative  to  the  contemplated  wreck- 
ing, both  partial  and  complete  of  Industrial 
buildings  by  the  Bi-Partisan  Advisory 
Board,  Please  be  advised  that  the  net  value 
of  such  buildings,  after  deductions  for 
depreciation,  etc.,  have  been  rsade  at  the 
close  of  the  year  1935  are  as  follows,  and 
the  capital  stock  of  the  Industries,  of 
which  these  buildings  and  this  equipment 
are  a part,  will  be  affected  in  these 
amounts: 


Building  No.  16,  Storage  warehouse  - -*12,384.98 
Garage  Building,  Adjacent  to  Bldg.  tfl6  200.74 
No.  2 warehouse,  -----------  14,919.78 

Building  No.  22,  22,560.20 

Building  No.  4, 5,214.40 

Building  No.  6,  -----------  3,488.85 

Building  No.  21,  ----------  - 2.966.67 

Total  Value  *61,735.62 


This  grand  total  of  ^61,735.62  constitutes  a 
part  of  the  Industrial  capital  stock,  and  to  my 
belief  cannot  be  destroyed  other  than  by  an  act 
of  Legislation,  due  to  the  fact  that  the  State 
Legislature  set  up  the  amount  of  capital  stock 
for  the  Industries. " 


In  the  Session  Acts  of  1903,  page  25,  we  find  the 
Legislature  created  a Revolving  Fund,  which  fund  was  to  be 
used  for  the  purpose  of  purchasing  raw  material  and  carrying 
on  the  business  of  manufacturing,  handling  and  marketing 
binder  twine.  Section  5 of  said  Act  reads: 
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"There  Is  hereby  appropriated  out  of 
any  funds  In  the  state  treasury  not 
otherwise  appropriated  the  sum  of  one 
hundred  and  twenty-five  thousand  dollars 
(v125,000),  which  shall  be  known  as  the 
devolving  iund,'  which  fund,  or  so  much 
thereof  as  may  be  necessary,  shall  be 
used  only  for  the  purpose  of  purchasing 
raw  material  required  in  the  manufacture 
of  twine  and  for  the  purpose  of  carrying 
on  the  business  of  manufacturing,  handling 
and  marketing  the  said  twine  until  dis- 
posed of  according  to  the  provisions  of 
this  act;  and  the  money  in  said  devolving 
fund*  shall  be  paid  by  the  treasurer  of 
the  state  upon  warrants  issued  by  the 
auditor  of  the  state  upon  verified  vouchers 
of  the  said  warden." 

election  6 of  said  .act  reads; 

"nil  -oneys  derived  fro.i  the  sale  of 
twine  shall  be  collected  by  the  said 
warden  and  paid  into  the  treasury  of  the 
state  to  the  credit  of  the  'revolving 
Fund'  created  by  section  5 hereof;  and 
it  i 8 hereby  made  the  duty  of  the 
treasurer  of  the  state  to  carry  as  a 
separate  account  upon  the  books  of  his 
office  the  said  'Revolving  Fund,'  which 
fund  shall  not  be  used,  in  whole  or  in 
part,  for  any  purpose  or  purposes  other 
than  those  named  in  section  5 hereof." 


For  a time  this  was  the  only  prison  industry  operated 
by  the  State,  but  in  the  1917  Session  Acts  we  find  provision 
made  by  the  Legislature  for  additional  prison  industries  and 
for  the  continuance  and  maintenance  of  the  foregoing  Revolving 
Fund. 


The  Legislature  has  at  divers  times  made  appropria- 
tions out  of  the  general  revenue  for  the  prison  industries, 
chargeable  to  the  Revolving  iund,  and  this  fund  has  been  set  up 
by  the  Prison  Board  as  their  capital  structure. 
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The  prison  industries  have  apparently  been  managed 
and  operated  successfully  for  during  the  past  years  no  moneys 
have  been  appropriated  out  of  the  general  revenue  fund  by 
the  State  for  the  operation  of  the  prison  industries.  Thus 
in  such  legislative  sessions  as  1931,  1933  and  1935  it  has 
only  been  necessary  to  reappropriate  funds  out  of  the 
revolving  Fund  when  same  had  been  collected  and  deposited  to 
the  credit  of  said  devolving  iund. 

In  the  1935  Session  Acts,  page  73,  we  find  the 
following  reference  to  funds  for  the  prison  industries: 

"For  the  klSSOUHI  PnNITHNTTAEY,  charge- 
able to  the  i-ISSOUtvI  PEUIT&HTIAHY  REVOLVING 
Fund.  — For  the  purchase  of  raw  materials, 
machinery  or  other  equipment,  or  in  the 
erection  of  buildings  or  in  making  other 
improvements  in  plants  in  connection  with 
the  industries  carried  on  or  to  be  carried 
on  in  said  penitentiary  or  on  the  farms 
or  land  under  the  supervision  of  the 
State  Prison  Board,  and  in  the  manufactur- 
ing,  handling  and  marketing  of  articles 
so  produced,  until  disposed  of  In  accord- 
ance with  the  provisions  of  Article  5, 

Chapter  44,  of  the  revised  Statutes  of 
Missouri.  1929,  the  sum  of  Light  million 
Hollars  ( *8,000 ,000.00)  or  so  much  thereof 
as  may  be  necessary  during  the  period 
beginning  January  first,  1935,  and  ending 
on  the  thirty-first  day  of  Becember  1936; 
when  the  same  shall  have  been  collected 
and  deposited  to  the  credit  of  such  said 
revolving  fund." 

By  virtue  of  the  above  provision  the  Prison  Board  may 
spend  up  to  *8,000,000.00,  which  funds  are  to  be  derived  from 
the  sale  of  manufactured  articles.  The  same,  however,  can  be 
spent  only  when  it  has  been  collected  and  deposited  by  the 
Board  from  the  sale  of  manufactured  articles. 

The  prison  industries  are  thus  operated  at  a profit 
on  funds  appropriated  to  them  by  previous  Legislatures  out  of 
the  general  revenue  of  the  State. 
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The  folloY/ing  statutes  set  out  the  scheme  of  opera- 
tion of  our  present  prison  industries: 

Section  8340,  K.  S.  ^o.  1929,  provides  that  the  orison 
Board  xuay  establish  prison  Industries,  in  part,  be  follows: 

"Said  board  shall,  as  soon  as  practicable, 
proceed  to  purchase,  lease  or  otherwise 
provide  suitable  plants,  :aachinery  and 
equipment,  and  to  purchase  material, 
for  the  employment  of  all  able-bodied 
persons  in  the  Missouri  state  penitentiary, 

* * * for  such  industries  as  in  the  opinion 
of  the  board  will  best  occupy  such  persons, 
with  the  view  of  manufacturing,  so  far 
. as  may  be  practicable,  such  articles 
agreed  upon  by  said  board  • • Said 
board  may  purchase  or  lease  upon  reason- 
able terms  such  luachlnery  as  may  be 
necessary  for  the  manufacture  and  produc- 
tion of  any  other  articles  or  products 
at  a profit  to  the  state,  including 
shoes,  clothing,  floor  mats,  mops,  rugs, 
carpets  and  other  articles  of  furniture, 
such  as  beds  and  bedding  of  all  kinds; 
also  desks,  chairs,  tables,  farm  imple- 
ments, fertilizer,  brick  or  any  other 
articles  agreed  upon  by  the  board. " 

Section  8400,  R.  S.  Mo.  1929,  provides  that  the  Board 
shall  keep  books  and  show,  among  other  things,  the  profits 
or  losses  of  each  branch  of  manufacturers: 

"The  board  shall  attend  to  the  financial 
concerns  of  the  penitentiary  and  shall 
pay  into  the  state  treasury  all  moneys 
received  by  them  on  account  of  the  in- 
stitution, and  shall  keep  in  suitable 
books  regular  and  complete  accounts 
of  all*moneys  received,  and  from  what 
source,  and  shall  have  vouchers  for  all 
money  disbursed.  The  books  shall  exhibit 
the  profits  or  losses  of  each  branch  of 
rnanuf act urers . " 

Section  8452,  R.  S.  *~o.  1929,  provides  that  the  Board 
shall  make  such  rules  and  regulations  as  it  deemB  best  for 
the  operation  of  the  factories: 


Hon.  Stephen  B.  Hunter 


-6- 


June  3f  1937 


"Said  board  shall  purchase  such  raw 
material  as  may  be  required  for 
manufacture  of  any  article  In  any 
Industry  now  or  hereafter  carried  on 
by  said  board  in  the  penitentiary,  on 
any  lands  of  the  state  or  elsewhere, 
and  shall  employ  such  outside  help  as 
ruay  be  necessary,  and  shall  be  in  charge 
of  all  articles  manufactured  by  the 
state,  and  shall  act  as  distributing 
agent  for  the  manufacturing  enterprises 
carried  on  in  the  institution,  with 
authority  to  appoint  agents  or  salesmen. 
It  shall  have  charge-  of  the  factories 
and  make  such  rules  and  regulations  in 
the  operation  of  the  same  as  it  deems 
best.  The  superintendent  of  industries, 
subject  to  the  rules  and  regulations 
of  the  board,  shall  be  the  executive 
officer  of  the  board,  in  charge  of  all 
industries  now  or  hereefter  creeted  or 
operated  by  the  board,  • • 


Section  8453 , R.  S.  *o.  1929,  provides  for  a Revolving 
Fund  for  the  purchase  of  raw  aterials,  machinery  or  other 
equipment,  in  part,  as  follows: 


"The  account  or  fund  heretofore 
provided  for  by  law,  and  known  as  the 
'revolving  fund,'  shall  oontinue  to  be 
maintained  and  known  as  the  'revolving 
fund,*  which  fund,  or  so  much  thereof 
as  may  be  necessary,  shall  be  used 
only  for  the  purpose  of  purchasing 
raw  material,  machinery  or  other  equip- 
ment or  in  the  erection  of  buildings 
or  making  other  improvements  in  plants 
in  connection  with  the  industries 
carried  on  or  to  be  carried  on  in  said 
penitentiary  or  on  the  farm  or  lands 
mentioned  in  section  8339  hereof  or 
elsewhere;  and  in  the  manufacturing, 
handling  and  marketing  of  artiole  so 
produced,  until  disposed  of,  according 
to  the  provisions  of  this  article;  and 
the  money  in  said  'revolving  fund'  shall 
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be  paid  by  the  treasurer  of  the  state 
upon  warrants  Issued  by  the  auditor  of 
the  state  upon  verified  vouchers  of 
said  board." 


Section  8454,  H.  8.  L.o.  1929,  provides  how  the  moneys 
derived  from  sales  of  articles  manufactured  in  the  industries 
may  be  disbursed; 


"^11  moneys  derived  from  the  sales 
or  any  articles  manufactured  in  any 
of  said  industries  in  this  article 
referred  to,  shall  be  collected  by 
said  board  and  paid  into  the  treasury 
of  the  state  to  the  credit  of  the  follow- 
ing funds:  Said  board  shall  ascertain 
and  determine  on  the  first  of  each 
month  from  the  books,  records  and  accounts 
kept  showing  the  business  operations 
of  the  penitentiary,  the  amount  of 
money  received  each  month  due  to  the 
purchase  of  raw  material  for  use  and 
manufacture,  and  said  sum  when  so  deter- 
mined shall  be  deposited  in  the  revolving 
fund  and  said  boerd  shall  further 
determine  whet  part  of  said  receipts  are 
due  to  labor  and  other  profits  in  the 
operation  of  said  penitentiary,  and  said 
amount  shall  be  deposited  in  the  ’earning 
fund;*  and  it  is  hereby  made  the  duty  of 
the  treasurer  of  the  state  to  carry  on 
the  books  of  his  office  as  separate 
accounts  the  said  ’revolving  fund*  and 
said  ’earning  fund.*  Said  ’revolving 
fund*  shall  not  be  used  in  whole  or  in 
part  for  any  purpose  or  purposes  other 
than  those  named  in  sections  8451,  8452, 
and  8453.  The  money  deposited  in  the 
’earning  fund*  shall  be  used  by  the  prison 
board  for  the  use  of,  support  and  maintenance 
of  said  prison,  anu  such  expenses  as  come 
under  section  6406,  and  the  treasurer 
shall  pay  same  upon  the  warrant  of  the 
state  auditor  which  shall  be  drawn  on  the 
requisition  of  the  board.1* 
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The  Prison  Board,  as  pointed  out  in  the  above  statutes, 
is  charged  v/ith  the  duty  of  establishing  prison  industries, 
with  the  view  of  keeping  all  able-bodied  inmates  employed  in 
the  penitentiary,  end  is  further  eherged  with  the  duty  of 
keeping  books  showing  the  profits  or  losses  of  each  branch  of 
manufacturers . 

bunds  for  the  operation  o*  such  prison  industries  are 
obtained  from  a Revolving  xund  set  up  by  the  Legislature,  to 
which  fund  the  latter  has  from  time  to  time  appropriated 
moneys  out  of  the  general  revenue,  although  not  v/ithin  recent 
years  because  of  the  profitable  operation  of  the  prison 
industries.  Further,  Section  8454,  supra,  provides  that  each 
month  that  portion  of  the  receipts  derived  from  the  sale  of 
the  manufactured  article  which  represents  raw  material  is 
paid  back  into  the  revolving  xund,  while  that  portion  of  the 
article  which  represents  labor  and  other  profits  is  deposited 
in  the  Laming  x und. 

The  argument  is  advanced  that  the  Revolving  Fund  was 
set  up  by  the  Legislature,  and  that  it  is  the  responsibility 
of  the  Board  to  keep  it  intact,  and  further  that  if  the  build- 
ings housing  the  prison  industries  which  were  built  out  of 
funds  taken  from  the  Revolving  iund  are  destroyed  by  the  State 
Building  Commission,  the  revolving  Fund  can  no  longer  be  said 
to  be  intact,  as  contemplated  by  the  Legislature,  even  though 
additional  buildings  will  be  erected  by  the  Commission  of  even 
greater  value  than  those  destroyed. 

The  Revolving  lund  can  not  and  was  not  intended  to 
remain  intact  in  a strict  senue  of  the  word,  as  witness  the 
language  of  Section  8454,  supra,  which  provides  thet  only 
that  portion  of  the  receipts  derived  from  the  sale  of  the 
manufactured  article  which  represents  x*aw  material  is  paid 
back  into  the  Revolving  Fund.  Not  a v'ord  is  said  as  to  the 
latter  fund  receiving  any  profits.  That  portion  of  the  article 
goes  into  the  Earning  Fund.  The  Prison  Board,  we  understand, 
is  only  permitting  surplus  profits  to  go  into  the  Earning  Fund; 
otherwise  it  is  evident  that  unless  the  legislature  made  regular 
appropriations  for  the  prison  industries  the  Revolving  Fund 
would  eventually  be  spent  and  the  Board  be  without  funds  to 
operate. 


Article  IV,  Section  44d,  of  the  Missouri  Constitution 
necessarily  authorizes  the  wrecking,  in  whole  or  in  part,  of 
such  penal  buildings  as  have  outworn  their  purpose,  and  the 
erection  of  new  ones  if  necessary,  thus: 
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"Those  institutions  of  the  Stete 
of  Missouri  to  which  any  of  the 
proceeds  of  the  sple  of  said  bonds 
may  be  devoted  are  those  eleemosynary 
and  penal  institutions  whose  buildings 
are  in  need  of  repair  or  remodeling 
or  in  need  of  being  rebuilt  or  in 
need  of  additions  or  additional 
buildings. " 


On  the  basis  of  the  foregoing  constitutional  provision, 
the  Legislature  created  a State  Building  LoiimJ.6sion 

" * * * for  the  purpose  of  repair- 
ing, remodeling  or  rebuilding,  or  re- 
pairing, remodeling  and  rebuilding 
all  or  any  of  the  eleemosynary  or 
penal  institutions  of  this  Stete,  for 
building  additions  thereto  and  addi- 
tional builaings  wherever  necessary, 

* * (Laws  of  Missouri,  1933-1934, 

j-xtra  Session,  pp.  107-114.) 


The  buildings  housing  the  prison  industries  are  as 
much  state  buildings  as  any  other  building  on  the  premises 
of  the  penitentiary,  end  the  only  essential  difference  is 
in  the  use  the  Legislature  intended  them  to  be  put  to. 


We  are  therefore  of  the  opinion  that  the  Prison 
Board  is  charged  only  with  spending  the  money  appropriated 
for  the  use  of  the  prison  industries  in  the  manner  specified, 
and  to  operate  these  industries  in  as  profitable  a manner 
as  possible,  and  further  th’ t the  destruction  of  certain 
buildings  housing  prison  industries  so  that  new  ones  may  be 
erected  will  not  in  any  manner  violate  any  statute  relating 
to  the  operation  of  prison  industries  or  to  the  expenditure 
of  funds  authorized  for  such  purposes. 


He  are  further  of  the  opinion  that  the  procedure 
to  be  followed  by  the  irrison  Board  is  merely  a matter  of 
bookkeeping  and  that  the  amount  occasioned  by  the  wrecking 
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of  the  buildings  may  be  written  off  as  e lose,  and  further 
that  upon  the  erection  of  the  new  buildings  same  may  be 
treated  as  an  addition  to  the  Revolving  Fund  or  so  designated 
capital  structure  of  the  prison  industries. 


Respectfully  submitted, 


assistant  attorney  General. 


(Acting)  Attorney  general. 


M,v:HH 


SALES  TAX: 

TAXATION: 

COLLEGES  AND  EXEMPTIONS: 


Educational  institutions,  princi- 
pally supported  by  religious  or- 
ganizations, or  by  gifts  or  char- 
ities, are  exempt  from  provisions 
of  the  21  Sales  Tax  Act  of  1937. 


August  6,  1937 


Mr.  J.  F.  Hughes,  Treasurer 
Rockhurst  College 
Rockhurst  Road  and  Troost  Avenue 
Kansas  City,  Missouri 

Dear  Sir: 

This  office  is  in  receipt  of  your  letter  of  July  29,  1937, 
requesting  an  opinion  as  to  whether  or  not  Rockhurst  College  is 
within  the  exempted  class  of  taxpayers,  as  set  out  in  Section  46 
of  the  21  Sales  Tax  Act,  which  letter  is  as  follows: 

"Will  you  please  advise  us  whether  or  not 
Rockhurst  College  is  exempt  from  the  Mis- 
souri State  Sales  Tax. 

"We  note  that  section  #46  provides  exemption 
for  all  sales  made  by  or  to  religious,  char- 
itable, eleemosynary  institutions,  etc.,  as 
well  as  institutions  operated  by  religious 
organizations  in  the  conduct  of  the  regular 
religious,  charitable,  eleemosynary,  penal 
or  educational  functions  and  activities. 

"Rockhurst  College  is  incorporated  as  an  el- 
eemosynary institution  in  the  State  of  Mis- 
souri, is  conducted  by  the  Jesuit  Order  of 
Priests  of  the  Catholic  Church  and  is  engaged 
exclusively  in  religious  and  educational  func- 
tions and  activities. 

"Your  interpretation  and  definite  authoriza- 
tion of  exemption  for  Rockhurst  College,  if 
we  are  so  exempt,  will  be  greatly  appreciated." 

If  that  institution  is  exempt  from  the  provisions  of  this  Act, 
it  is  by  virtue  of  the  provisions  of  the  Act  as  set  out  in  Section 
46,  which  are  as  follows: 
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"In  addition  to  the  exemption  under  Section 
3 of  this  Act  there  shall  also  be  exempted 
from  the  provisions  of  this  Act  all  sales 
made  by  or  to  religious,  charitable,  elee- 
mosynary institutions,  penal  institutions 
and  industries  operated  by  the  Department 
of  Penal  Institutions  or  educational  insti- 
tutions supported  by  public  funds  or  by  re- 
ligious organizations,  in  the  conduct  of  the 
regular  religious,  charitable,  eleemosynary, 
penal  or  educational  functions  and  activities, 
and  all  sales  made  by  or  to  a State  Relief 
Agency  in  the  exercise  of  relief  functions 
and  activities." 


If  Rockhurst  College  is  within  the  class  exempted  in  the 
above  sections,  it  will  have  to  fall  within  one  or  more  of  the 
following  classifications  of  said  section,  to-wit,  a charitable 
institution,  eleemosynary  institution,  or  educational  institution 
supported  by  religious  organization. 

In  order  to  determine  this  question,  it  has  been  necessary 
for  an  examination  of  the  Certificate  and  Articles  of  Incorpora- 
tion of  Rockhurst  College  to  be  made,  and  upon  such  examination 
we  find: 


"The  object  and  purpose  of  said  corporation 
shall  be  for  the  encouragement  of  education, 
science  and  literature,  and  the  educating 
and  training  of  youth,  in  all  kinds  of  know- 
ledge, and  it  shall  have  power  to  take  and 
hold  all  kinds  of  property,  real,  personal 
and  mixed,  which  it  may  acquire,  purchase, 
demise,  by  donation  or  otherwise,  necessary 
to  accomplish  the  purpose  of  this  corporation, 
and  may  dispose  of  and  convey  same  at  plea- 
sure; and  shall  have  power  to  confer  such  aca- 
demic, collegiate  and  University  decrees  and 
honors  as  are  usually  conferred  by  colleges 
and  universities  of  the  United  States." 

(Certificate  and  Articles  of  Incorporation 
of  Rockhurst  College  on  file  in  Secretary  of 
State's  Office,  Corporation  Department) 

From  a study  of  the  aforesaid  Articles  of  Incorporation,  we 
find  that  Rockhurst  College  does  not  limit  its  student  body  to  any 
particular  class,  and  it  is  organized  for  the  benefit  of  youth, 
generally,  and  it  may  be  classed  as  "public"  to  that  extent. 
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Assuming  that  this  college  is  an  endowed  institution,  and 
receives  gifts  from  individuals,  and  particularly  religious  or- 
ganizations, which  gifts  are  termed  as  "public  charities,"  the 
institution  to  which  they  go  may  be  termed  as  a "public  charity" 
in  the  eyes  of  the  Tax  Law. 

It  is  generally  known  that  college  institutions  exist  pri- 
marily upon  gifts  and  the  earnings  from  their  endowment  fund 
(which  endowment  fund  may  be  termed  a "public  charity  fund"). 

A college  or  university  may  be  a public  charity  although 
maintained  in  part  by  tuition  fees  paid  by  students.  (11  C.J. 
page  975,  Sec.  I.) 

"An  incorporated  college,  whose  charter  pro- 
vides that  persons  of  every  religious  denom- 
inations shall  be  eligible  as  trustees,  that 
no  person  shall  be  refused  admission  into  its 
faculty  or  classes,  or  denied  participation  in 
any  of  its  privileges  or  advantages  on  account 
of  religious  belief,  and  that  it  shall  be  sub- 
ject to  visitation  by  the  state,  is  a public 
institution  in  a broader  sense  of  the  word. 

Such  an  institution,  if  founded,  endowed  and 
substantially  maintained  by  charity,  is  purely 
a public  charity  and  as  such  within  the  pro- 
tection of  the  Act  of  1874,  granting  exemption 
from  taxation,  notwithstanding  that  a small 
portion  of  its  annual  expense  may  be  paid  by 
fees  received  from  its  students."  (Northampton 
Co.  v.  Lafayette  College,  128  Pa.  132) 

By  the  foregoing  reasoning,  it  appears  that  Rockhurst  College, 
or  any  other  educational  institution  which  receives  a substantial 
portion  of  its  income  from  gifts  and  endowment  fund,  would  be  with- 
in that  class  of  institutions  exempted  from  the  provision  of  the 
2%  Sales  Tax  Act  in  Section  46  thereof,  and  classed  as  charitable, 
eleemosynary  and/or  educational  institutions  supported  by  religious 
organizations . 


CONCLUSION 

This  office  is,  therefore,  of  the  opinion  that  Rockhurst  Col- 
lege falls  within  the  classification  of  an  eleemosynary,  educational 
institution  supported  by  public  charities  and/or  supported  by  a re- 
ligious organization,  and  is  within  the  class  of  charitable  eleemos- 
ynary and/or  educational  institutions  supported  by  religious  organ- 
izations that  are  exempted  from  the  provisions  of  the  Sales  Tax  Act 
by  Section  46  thereof,  and  that  in  the  conduct  of  the  regular  reli- 
gious, charitable  or  educational  functions  and  activities  of  said 
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college,  all  sales,  as  defined  in  said  Act,  made  by  or  to  said  col- 
lege for  the  aforesaid  purposes,  are  exempted  from  the  sales  tax. 

Respectfully  submitted, 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 

(Acting)  Attorney  General 


-4- 


COUNTY  COURTS  (1)/  When  erroneous  disht  ement  of  funds  from 

road  bonds  made  by  the  township  board  may  be 
ratified  and  confirmed  by  the  county  court. 

(2)  Proceeds  of  road  bond  issue  may  be  legally 
expended  for  purchase  of  suitable  equipment,. 


) 

August  24,  1937. 


Mr.  Glen  W,  Huddleston, 
Prosecuting  Attorney, 
Carrollton,  Missouri* 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  inquiry 
which  is  as  follows: 

"Several  of  the  townships  in  Carroll 
County  are  contemplating  issuing  road 
improvement  bonds  and  two  of  them  have 
already  sold  bonds  under  the  terms  and 
provisions  of  Sections  7960-7963, 

Kevised  Statutes  of  Missouri,  1929,  and 
I would  appreciate  the  opinion  of  your 
department  in  regard  to  the  proper  manner 
of  expending  the  funds  obtained  by  virtue 
of  said  bond  issue. 

"Under  the  provisions  of  Section  7963  it 
appears  that  the  funds  arising  from,  the 
sale  of  said  bonds  issued  pursuant  to  the 
sections  above  mentioned  are  to  be  paid 
over  to  the  treasurer  of  the  township  and 
by  him  expended  upon  the  order  of  the 
County  Court  of  Carroll  County,  Missouri, 

In  one  of  the  townships  which  have  already 
sold  their  bonds  no  point  has  been  made  in 
regard  to  this  matter  and  the  township 
board  are  taking  steps  to  expend  the  funds 
so  obtained  from  their  bond  issue  in  the 
same  manner  in  which  other  township  funds 
are  expended,  that  is,  by  order  of  the 
township  board  and  without  the  County  Court 
asserting  any  Jurisdiction  over  said  funds. 
The  attorney  for  another  township  which 
has  Just  sold  their  bonds  maintains  that 
all  the  funds  so  derived  should  only  be  die- 
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bursed  by  the  township  treasurer  upon 
the  order  of  the  County  Court  and  that 
there  Is  serious  doubt  as  to  the  town- 
ship treasurer  having  any  right  to  pay 
warrants  drawn  upon  said  funds  by  order 
of  the  township  board  alone  as  is  usually 
done  in  most  cases  under  the  provisions 
of  Section  12291,  Hevised  Statutes  of  Missouri, 
1929,  said  statute  last  referred  to  being  the 
general  statute  dealing  with  the  expenditure 
of  township  funds*  In  this  regard  I wish  to 
call  your  attention  to  the  case  of  State 
ex  rel.  Wammack  and  vVelborn  vs.  Affolder, 

E57  S.W.  495,  which  holds  that  the  township 
treasurer  shall  pay  out  said  funds  on  the 
order  of  the  County  Court,  but  does  not 
necessarily  say  that  said  manner  is  the 
only  way  in  which  said  funds  may  be  expended 
although  it  does  appear  that  such  might  be 
inferred. 

"The  County  Court  does  not  desire  to  control 
said  funds  for  the  various  townships  unless 
it  is  necessary  that  they  do  so,  because  even 
if  they  did  so  they  would  probably  desire 
that  the  bills  presented  to  the  court  for 
allowance  and  order  of  expenditure,  if  such 
procedure  be  necessary,  were  subject  to  the 
approval  and  sanction  of  the  township  board 
or  officials  who  would  more  naturally  be 
more  closely  in  connection  with  said  work 
and  expenditures  than  the  county  court  might 
be,  but  X feel  that  the  township  treasurer 
should  be  fully  protected  in  the  matter. 

"If  it  is  your  opinion  that  said  funds  can 
only  be  expended  upon  the  order  of  the 
County  Court  alone  but  some  of  said  funds 
have  already  been  disbursed  upon  the  order 
of  the  township  board  alone,  said  expenditures 
having  been  made  in  good  faith  and  otherwise 
proper,  would  the  error  in  making  said  prior 
expenditures  by  the  board  be  cured  at  this 
time  by  the  County  Court  ratifying  and  con- 
firming the  same  and  assuming  future  control 
of  said  funds  by  proper  order? 
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"In  anticipation  of  selling  their  bonds 
and  with  the  view  of  avoiding  the  payment 
of  interest  on  their  bonds  until  necessary, 
one  of  the  township  boards  have  already 
expending  considerable  funds  from  their 
general  revenue  on  their  proposed  gravel 
road  projects  with  the  intention  of  reim- 
bursing their  general  revenue  as  soon  as 
said  bond  issue  wae  sold}  this  having  been 
done  in  perfectly  good  faith  and  naturally 
with  some  saving  to  the  taxpayers  in 
interest  at  the  present  time.  Can  it  now  be 
ordered  that  general  revenue  be  reimbursed 
to  the  extent  of  the  funds  spent  on  the 
particular  projects  to  be  graveled  or  im- 
proved with  the  funds  arising  from  the  bond 
issue,  in  order  that  other  roads  not 
covered  by  said  projects  need  not  be  neg- 
lected and  the  general  work  of  the  township 
not  neglected  for  the  balance  of  this  year? 
It  might  be  added  in  this  regards  that  the 
ballots  used  In  voting  or  the  petition  for 
said  bond  election  did  not  call  for  any 
particular  roads,  but  merely  for  improving, 
grading  and  otherwise  improving  the  roads 
in  the  township,  including  bridges  and 
culverts,  but  when  said  proposition  was 
submitted  to  the  voters  it  was  generally 
understood  that  the  funds  obtained  would  be 
used  on  certain  proposed  roads  in  said  town- 
ship* 

majority  of  the  townships  anticipate  the 
use  of  a part  of  the  funds  obtained  in 
purchasing  suitable  equipment  for  carrying 
out  this  work,  which  of  course  may  also  be 
used  later  in  other  parts  of  the  township, 

I presume  that  this  type  of  expenditure  is 
proper.** 

I, 


Ton  state  that  several  of  the  townships  in  your  county 
are  contemplating  issuing  road  improvement  bonds  and  that  tw© 
of  them  have  already  sold  bonds  under  the  terms  and  provisions 
of  Sections  7960—7963 , B.  S.  Mo,  1929, 
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Section  7960,  E*  S,  Mo.  1929,  provides  when  county 
courts  may  issue  road  bonds  on  behalf  of  townships  in  their 
respective  counties,  in  part,  as  follows: 

* * * * county  courts  of  the  several 
counties,  on  behalf  of  any  township  in 
their  respective  counties,  are  hereby 
authorised  to  issue  road  bonds  to  an 
amount,  including  existing  indebtedness, 
not  exceeding  five  per  centum  of  the 
assessed  valuation  of  such  * * * town- 
ship, * * * to  be  ascertained  by  the 
assessment  next  before  the  lest 
assessment  for  state  and  county  pur- 
poses. Such  bonds  shall  be  issued  in 
denominations  of  one  hundred  dollars 
or  some  multiple  thereof,  to  bear 
Interest  at  not  exceeding  six  per  centum 
per  annum,  payable  semi-annually,  and  to 
become  due  and  payable  at  such  times  as 
the  * * * county  courts  shall  determine 
by  order  of  record,  not  exceeding  twenty 
(20)  years  from  date  of  issue, * 

Section  7961,  R.  3*  Mo,  1929,  makes  it  the  duty  of 
the  county  court  to  order  an  election  in  the  township  upon  the 
question  of  issuing  road  bonds  upon  the  filing  with  the  clerk 
of  the  court  of  a petition  asking  for  such  bonds: 

n*  * * whenever  twenty  legal  voters  of 
any  township  shall  file  with  the  clerk 
of  the  county  court  wherein  the  township 
is  located  a petition  in  writing  asking 
that  bonds  for  road  purposes  be  issued 
for  and  on  behalf  of  such  township,  it 
shall  be  the  duty  of  the  court  to  order 
an  election  to  be  held  in  such  township 
upon  the  question  of  Issuing  bonds*  The 
notice  of  election,  in  either  case,  shall 
state  the  amount  of  bonds  to  be  issued 
and  the  polling  place  or  places  at  which  the 
election  is  to  be  held,  and  shall  be  pub- 
lished once  each  week  for  three  consecutive 
weeks  in  some  newspaper  published  in  the 
county  wherein  is  located  the township  * * *; 
the  f ipst  publication  to  be  at  least  twenty- 
one  days  prior  to  the  date  of  the  election. 


Mr*  Glen  ¥*  Huddleston  -5-. 


August  24,  193f. 


computed  as  Is  provided  in  section  655 , 

E*  S.  1929,  * * *.  The  county  court,  on 
behalf  of  the  township,  * * * shall 
appoint  the  judges  and  clerks  of  election, 
and  the  returns  of  the  election  shall  he 
filed  with  the  clerk  of  the  county  court 

* * *,  and  be  canvassed  by  the  county  court 

* * * and  the  result  ascertained  by,  and 
entered  upon  the  records  of,  such  court 

* * *:  Provided,  that  so  person  shall  be 
permitted  to  vote  at  such  election  who 
would  not  be  qualified  to  vote  at  a general 
election  were  a general  election  held  on 
that  day.  If  it  shall  appear  that  two- 
thirds  of  the  voters  voting  at  such  election 
on  said  question  shall  have  voted  in  favor 
of  the  Issuance  of  said  bonds,  * * * the 
county  court  * * * shall  order  and  direct 
the  execution  of  the  bonds  for  and  on  be- 
half of  such  * * * township,  and  shall 
provide  for -the  levy  and  collection  of  a 
direct  annual  tax  upon  all  the  taxable  property 
in  said  * * * township  sufficient  to  provide 
for  the  payment  of  the  principal  and  interest 
of  the  bonds  so  authorized  as  they  respectively 
become  due*  * * * At  the  time  the  county 
court  is  required  to  determine  and  levy  the 
rate  of  taxation  for  state,  county,  school 

and  other  taxes,  to  determine,  order  and 
levy  such  a rate  of  taxation  upon  the  tax- 
able property  in  any  township  in  such  county 
as  may  have  outstanding  bonds  issued  under 
this  section  as  will  be  sufficient  to  pay 
interest  and  principal  falling  due  during 
the  next  succeeding  year.  It  shall  be  the 
duty  of  the  clerk  of  the  court  to  extend  upon 
the  tax  books  of  the  county  such  rate  of  taxa- 
tion upon  and  against  all  of  the  taxable  property 
in  such  township,  and  when  so  extended  the  same 
shall  be  collected  by  the  collector  of  the 
revenue  at  the  time,  in  the  manner,  and  by 
the  means  that  state,  county,  school  and  other 
taxes  are  collected.  All  of  the  laws,  rights 
and  remedies  of  the  state  of  Missouri  for  the 
collection  of  state,  county,  school  and  other 
taxes,  shall  be  applicable  to  the  collection  of 
taxes  herein  authorized  to  be  collected.** 
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Section  7902,  H,  S,  mo.  1929,  provides  the  form  of 
the  ballot  to  be  used  at  the  election  held  upon  the  question 
of  Issuing  township  road  bonds* 

Section  7965,  A.  S.  mo.  1929,  provides  when  and  how 
the  bonds  are  to  be  sold,  in  part,  as  follows: 

* * * * the  county  court  on  behalf  of 
the  townships,  shall  sell  said  bonds  to 
the  best  advantage  and  the  proceeds 
shall  be  paid  over  to  the  treasurer  of 
the  * * * township  * * * and  be  by  him 
disbursed,  on  the  order  of  the  * * * 
county  court,  in  payment  of  the  cost 
of  holding  said  election  and  in  paying 
the  cost  of  constructing  or  improving 
roads  in  such  districts  or  townships, 
including  bridges  end  culverts.1* 

The  above  section  is  clear  and  unambiguous,  providing 
that  when  the  county  court  has  sold  the  bonds,  the  proceeds 
are  to  be  turned  over  to  the  township  treasurer,  and  to  be 
disbursed  by  him  on  the  order  of  the  county  court. 

Tou  point  out  that  one  of  the  township  boards  is  talcing 
steps  to  expend  the  funds  obtained  from  its  bond  issue  in  the 
manner  in  which  township  funds  are  expended,  viz.,  by  order  of 
the  township  board  and  without  the  county  court  asserting  any 
Jurisdiction  over  the  funds. 

Such  procedure  would  clearly  be  unauthorized  and  contrary 
to  Section  796$,  supra,  as  witness  the  following  language  of  the 
court  in  the  case  of  State  ex  rel,  v.  Affolder,  257  S,  W.  {Mo.  A.) 
49$,  1.  c.  494: 

"Doe#  section  13204,  A.  S.  1919, 
prohibit  defendant  from  paying  the 
warrant?  This  section  reads: 

"♦The  township  trustee  and  ex  officio 
treasurer  shall  not  pay  out  any  moneys 
belonging  to  the  township  for  any  pur- 
pose whatever,  except  upon  the  order  of 
the  township  board,  * * * and  attested 
by  the  township  clerk. * 
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’’This  section  was  enacted  in  1879 
(Laws  1879 t p.  225} , when  the  Township 
Organization  Act  was  passed,  and  has 
come  down  without  substantial  change. 

Section  10750,  R.  S.  1919-  was  passed 
in  1917  (Laws  1917,  p.  473),  and 
provides  among  other  things  as  stated, 
supra,  that  the  proceeds  of  the  bonds 
shall  be  paid  over  to  the  township 
treasurer  and  by  him  disbursed  on  the 
order  of  the  county  court,  etc.  In 
State  ex  inf.  Major  v.  Amick,  247  Mo. 
loc.  cit.  292,  152  S.  W.  loe.  clt.  597, 
the  court  said: 

"'Where  there  are  two  acts  and  the 
provisions  of  one  apply  specially  to 
a particular  subject,  which  clearly  in- 
eludes  the  matter  in  question,  and  the 
other  general  in  its  terms,  and  such 
that  if  standing  alone  it  would  include 
the  same  matter,  and  thus  conflict  with 
each  other,  then  the  former  act  must  he 
taken  as  constituting  an  exception  to 
the  latter  or  general  act.* 

"This  rule  of  construction  has  been 

invoked  many  times,  and  is  applicable 

here.  Sinoe  section  10750  is  a much 

later  statute  than  is  section  13204, 

and  since  section  10750  applies  to  a 

particular  subject,  and  since  section 

13204  is  general  in  its  application,  we 

hold  that  section  10750,  on  the  point  in 

question,  should  be  construed  as  an 

exception  to  the  general  and  prior  section 

13204." 

* 

The  question  now  arises  whether  the  funds  which  were 
diebursed  erroneously  by  the  township  board,  but  in  good  faith, 
can  now  be  cured  by  the  county  court  ratifying  and  confirming 
such  expenditures,  and  assuming  future  control  of  the  funds. 

15  C.  ?. , Section  117,  page  465,  with  reference  to 
ratification  by  a county  of  expenditures  it  had  the  authority 
to  make,  states  that: 
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w * * * if  the  county  board,  has 
authority  to  order  expenditures  or 
the  performance  of  services  on  behalf 
of  the  county,  it  may  cure  inf orrnali ties 
or  irregularities  in  the  procedure  for 
ordering  the  making  of  such  expendi- 
tures or  the  performance  of  such  ser- 
vices, by  a subsequent  ratification 
of  the  acts  done  in  pursuance  of  the 
order  and  in  recognition  of  its  lia- 
bility therefor.  On  the  other  hand, 
a ratification  will  not  be  inferred 
from  mere  passive  acquiescence,  and 
the  board  has  no  power  to  ratify  what 
it  could  not  have  authorized  in  the 
first  instance.” 

From  the  foregoing,  we  are  of  the  opinion  that  when 
the  county  court  has  sold  the  road  bonds  the  proceeds  are  to 
be  turned  over  to  the  township  treasurer,  and  to  be  disbursed 
by  him  on  the  order  of  the  county  court. 

We  are  further  of  the  opinion  that  the  county  court, 
having  authority  to  order  such  expenditure  of  funds,  may  by 
order  made  of  record  ratify  end  confirm  the  disbursement  of 
funds  erroneously  made  by  the  township  board,  and  assume  future 
control  of  the  funds. 


II. 


In  anticipation  of  the  bonds  being  sold,  and  with  the 
view  of  avoiding  payment  of  interest  on  the  bonds  until  neces- 
sary, you  state  that  the  township  boards  have  in  good  faith 
already  expended  considerable  funds  from  their  general  revenue 
for  road  Improvements  which  were  contemplated  under  the  bond 
issue.  The  question  then  is  asked  whether,  under  such  cir- 
cumstances, the  funds  thus  expended  can  be  reimbursed  by  the 
county  court  to  the  township. 

Under  Section  7983,  supra,  the  county  court  is  given 
the  express  power  to  order  the  township  treasurer  to  disburse 
the  proceeds  from  the  sale  of  the  road  bonds  for  the  purpose 
of  paying  "the  cost  of  constructing  or  improving  roads  in 
such  * * * township*,”  but  clearly  if  the  bonds  had  not  been 
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sold,  the  county  court  could  not  order  an  expenditure  of  the 
funds,  there  feeing  none  as  yet  in  existence  to  fee  ordered  dis- 
bursed. 

The  county  court  having  no  original  authority  to  order 
the  incurring  of  expenditures  for  road  purposes  until  the  bonds 
were  sold  and  the  proceeds  paid  over  to  the  treasurer  of  the 
township,  we  are  of  the  opinion  that  the  county  court  may  not 
subsequently  upon  the  sale  of  the  bonds  ratify  and  confirm  the 
acts  of  the  township  board  and  reimburse  them  for  expenditures 
on  the  roads. 


III. 


Your  third  question  is  whether  funds  obtained  from  the 
bond  issue  may  be  used  in  purchasing  suitable  equipment  for 
road  improvements* 

Section  7946,  K.  S.  Mo*  1929,  specifically  gives  the 
county  court  authority  to  make  such  an  expenditure,  in  part, 
as  follows i 


'’Whenever  any  public  money,  whether 
arising  from  taxation  or  from  bonds 
heretofore  or  hereafter  issued,  is 
to  be  expended  in  the  construction, 
reconstruction  or  other  improvement 
of  any  road,  or  bridge  or  culvert, 
the  county  court,  township  board  or 
road  district  commissioners,  as  the 
case  may  be,  shall  have  full  power 
and  authority  to  const rust,  recon- 
struct or  otherwise  improve  any  road, 
and  to  construct  any  bridge  or 
culvert  in  such  county  or  other 
political  subdivision  of  the  state, 
and  to  that  end  may  contract  for 
such  work,  or  may  purchase  machinery, 
employ  operators  and  purchase  needed 
materials  and  employ  necessary  help 
and  do  such  work  by  day  labor.” 
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I*rom  the  foregoing,  we  are  of  the  opinion  that  a 
portion  of  the  proceeds  of  the  bond  issue  may  he  legally 
expended  by  the  county  court  for  the  purchase  of  suitable 
equipment  to  be  used  in  carrying  out  the  purposes  of  the 
road  bond  issue. 


Eespectfully  submitted. 


MAX  .'gUaSiiii'Utohh'i , 

Assistant  Attorney  General. 


APPROVED; 


7.  5V'ia£L&, 

(Acting)  Attorney  General. 
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EURDOM  AND  PAROLE:  Present  board  may  investigate  and  make  re- 
commendations on  each  application  for  clemency, 
now  pending  before  them,  irrespective  of  release 
date,  if  done  before  new  act  is  effective. 
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0 


Honorable  Stephen  B.  Hunter 
Department  of  Penal  Institutions 
Jefferson  City,  Missouri 


Dear  Sir: 


This  department  is  in  reoeipt  of  your  letter  of 
August  24,  1937,  in  which  you  request  an  opinion  as  follows: 


"I  have  before  me  a number  of  •Commu- 
tation Paroles’,  which  have  been  rec- 
ommended by  Ur.  Sanders,  the  harden, 
and  approved  by  the  three  Board  members. 

After  recommendation  by  the  Warden,  and 
approval  by  the  three  Board  members,  a 
form  communication  was  addressed  to  the 
Governor,  in  which  was  set  forth  the 
facts  in  each  particular  case  giving 
the  date  of  release  of  a oonviot  under 
the  seven-twelfths  merit  system.  In 
this  particular  case,  the  date  of  re- 
lease is  on  September  7.  On  September  6, 
a new  Parole  Board  should  be  organized, 
and  the  present  Parole  Board  oeases  to 
function. 

When  the  above-nentioned  papers  were 
presented  to  me,  I questioned  the  advis- 
ability of  my  signing  them  as  a commiss- 
ioner of  the  Department  of  Penal  Insti- 
tutions, and  whether  I should  sign  such 
papers  as  show  the  date  of  release  after 
September  8.  There  are  thirteen  of  these 
• Commutation  Paroles*  which  show  the  re- 
lease date  on  the  7th,  8th  and  9th  of 
September. 
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Please  advise  me,  at  your  earliest  con- 
venience, If  It  is  proper  for  one  of 
the  present  Commissioners  of  the  Depart- 
ment of  Penal  Institutions  to  sign  this 
communication  addressed  to  the  Governor. " 


The  power  and  authority  to  grant  pardons  is  lodged 
exclusively  in  the  Governor  of  the  State  of  Missouri,  after 
a person  has  been  delivered  to  the  Warden  of  the  penitentiary, 
by  Article  5,  Seotion  8 of  the  Constitution  of  Missouri, 
which  is  in  part,  as  follows: 


"The  Governor  shall  have  power  to 
grant  reprieves,  commutations  and 
pardons,  after  conviction,  for  all 
offenses,  exoept  treason  and  oases 
of  impeachment,  upon  such  conditions 
and  with  such  restrictions  and- limi- 
tations as  he  may  think  proper,  sub- 
ject to  such  regulations  as  may  be 
provided  by  law  relative  to  the 
manner  of  applying  for  pardons." 


Section  3798,  R.  S.  Missouri,  1929,  is  as  follows: 


"In  all  cases  in  which  the  governor 
is  authorized  by  the  constitution  to 
grant  pardons,  he  may  grant  the  same, 
with  such  conditions  and  under  such 
restrictions  as  he  may  think  proper." 


In  State  v.  Asher,  246  S.W.  911,  the  Supreme  Court 
of  Missouri  had  before  it,  for  determination,  the  question 
of  what  powers  were  included  in  the  power  of  pardon,  given 
to  the  Governor  by  Artiole  V,  Seotion  8 of  Missouri  Consti- 
tution and  Seotion  4144,  R.  S.  Missouri,  1919,  now  Seotion 
3798,  R.  S.  Missouri,  1929.  The  oourt  said  at  l.o.  913: 


"It  must  follow  from  the  foregoing  that 
a parole  is  a conditional  pardon,  and 
that  a ’parole*  given  by  the  Governor 
is  but  an  exeroise  of  the  power  vested 
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in  him  by  the  constitution  and  statute 
with  respect  to  the  issuance  of  con- 
ditional pardons.” 


Section  8515,  R.  S.  Missouri,  1929,  is  as  follows: 


"The  state  prison  board  shall  investi- 
gate fully  the  merits  of  all  appli- 
cations for  executive  clemency  properly 
coming  before  the  governor,  and  all 
applications  for  such  clemency  shall 
be  heard  and  investigated  without  un- 
necessary delay.  In  each  and  every 
case  said  board  shall,  f of  the  infor- 
mation of  the  governor,  make  a written 
report  of  its  finding  of  the  facts  in 
such  case,  together  with  their  recommen- 
dation thereon.” 


From  the  foregoing,  it  is  clear  that  the  Board  of 
Pardons  and  Paroles  has  only  the  duty  to  investigate  and  make 
recommendations  to  the  Governor  on  each  application  that  is 
made  for  clemency.  The  power  of  granting  the  parole  is 
vested  solely  in  the  chief  executive  of  the  state.  The  Board 
of  Pardons  and  Paroles  acts  in  only  an  advisory  capacity, 
their  recommendations  are  binding  upon  no  one  and  may  be  com- 
pletely disregarded  by  the  Governor  if  he  should  so  choose  to 
do. 


The  legislature  - in  Laws  of  1937,  page  400,  made  a 
revision  of  Chapter  44,  Artiole  VIII,  Revised  Statutes  1929, 
and  by  said  revision  removed  the  duty  of  investigating  and 
making  recommendations  on  application  for  olemency,  from  the 
State  Prison  Board,  who  constitute  the  present  Board  of  Par- 
dons and  Paroles  and  placed  these  duties  in  the  newly  created 
Board  of  Probation  and  Paroles.  This  act,  however,  does  not 
become  effective  until  September  6,  1937. 

The  new  act  not  being  effective  until  September  6, 
1937,  the  present  Board  of  Pardons  and  Paroles  continues 
to  have  the  duties  and  authority  that  is  now  vested  in 
them  until  that  date,  and  must  continue  to  perform  these 
duties. 
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' It  will  be  noticed  that  in  Section  8515,  R.  S.  Miss- 
ouri, 1929,  the  legislature  provided  that  the  board  should 
act  upon  each  application  for  clemency  "without  unnecessary 
delay" . 


It  is,  therefore,  the  opinion  of  this  department 
that  the  present  Board  of  Pardons  and  Paroles  should  con- 
tinue to  investigate  and  make  recommendations  to  the  Governor 
upon  any  application  for  clemency  now  pending  before  said 
board,  so  that  each  applicant  for  clemency^  irrespective 
of  his  release  date  under  the  merit  system,  may  have  a hear- 
ing upon  his  application  without  unnecessary  delay,  provided 
said  investigation  and  the  written  report  and  recommendation 
is  made  and  reported  to  the  Governor  before  the  date  the 
new  enactment,  above  mentioned,  becomes  effective. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 

APPROVED: 


rxwni 

(Acting)  Attorney  General 
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SCHOOL:  Eligibility  of  applicants  - Missouri  School  for 

the  Deaf. 


September  2,  1937* 


Honorable  Truman  L.  In;le 
ouperintendent 

Missouri  school  for  the  Deaf 
rulton,  Missouri 


FILED 

4 ‘j 


J^ear  dir: 


This  will  acknowledge  receipt  of  your  request 
for  an  official  opinion,  which  reads  as  follows: 

"The  writer  of  the  enclosed  letter 
has  given  me  considerable  concern  in 
regard  to  the  eligibility  of  his  son 
as  a pupil  here  in  the  jaisaouri 
ochool  for  the  j^eaf. 

"The  parents  have  actually  been  out 
of  the  state  for  more  than  a year. 

The  father  claims  residence  in 
iui3souri  because  of  having;  register- 
ed in  dt.  Louis.  My  understanding 
is  that  he  must  not  only  be  regis- 
tered but  must  have  voted  and  lived 
in  tho  state,  to  be  classed  as  a 
legal  citizen  of  the  state  of  Missouri. 

"I  have  just  received  this  letter,  and 
had  previous  to  its  arrival  planned 
not  to  allow  this  boy  to  return.  He 
was  in  school  last  year  with  us, 

"uiay  I ask  that  you  give  mo  an  opinion 
as  to  whether  or  not  I should  readmit 
the  boy  this  year  under  the  present 
circumstances." 
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In  addition  to  the  above  Information  you  advised 
the  writer  over  the  telephone  today  that  the  parents  of  tills 
student  were  residents  of  this  State,  having  lived  in 
ot.  Louis,  klssouri,  and  have  been  out  of  the  State  for 
about  one  and  one-half  yearsj  also,  that  the  father  register- 
ed in  St.  souls,  Missouri,  last  year,  with  full  expectations 
of  returning  to  St.  Loui3  to  live.  This  is  further  confirmed 
by  the  attached  3e  tter  of  the  father,  stating  that  he  expects 
to  sell  out  and  return  to  St.  ^>ouis  by  the  6th  of  September, 
ano  purchase  a hotel  in  St.  souls,  Missouri. 

Section  9696,  K.  S.  ko.  1929,  reads  in  part: 

"All  blind  and  deaf  persons  under 
twenty-one  (21 ) years  of  age,  of 
suitable  mental  and  physical  capacity, 
who  are  residents  of  this  state,  shall 
be  entitled  to  admission  to  the  school 
for  the  blind  and  the  school  for  the 
deaf,  respectively.  * # 

The  above  provision  requires  tho  applicant  for  ad- 
mittance to  the  School  for  the  Deaf  to  be  a resident  of  this 
estate,  amongst  other  prerequisites  for  admittance  to  said 
school. 

-action  9696,  supra,  further  provides: 

"All  admissions  and  discharges,  and 
the  length  of  the  period  of  instruc- 
tion of  each  pupil,  shall  be  determined 
by  the  board  of  managers. " 

In  defining  "residence"  the  determlnln  factor  is 
tlie  Intention  of  the  party  and  the  facts  connected  with  such 
party  in  the  establishment  of  a residence. 

In  Trigg  v.  Trigg,  226  mo.  npp.  284,  1.  c.  296,  the 
court  said: 


"Kesidence  Involves  a question  of  fact 
controlled  mainly  by  intention." 

In  discussing  the  word  "residence"  In  the  case  of 
In  re  Ozias'  Estate,  29  W.  (2d)  240,  1.  c.  243,  the  court 
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had  the  following  to  say: 

"The  ruling  herein  depends  upon  the 
proper  construction  of  the  ward 
domicile.  Our  supreme  Court  held  in 
He  Estate  of  Lankford,  272  Mo,  1, 

197  £.  W,  147,  that  residence  is 
largely  a matter  of  intention,  to  be 
deduced  from  the  acts  of  a person, 

"Residence  and  domicile  are  used  inter- 
changeably, and  in  so  far  as  they  apply 
to  the  situation  here  presented  are 
synonymous, 

"’uomicil,  That  place  where  a man  has 
his  true,  fixed  and  permanent  home  and 
principal  establishment,  and  to  vhich 
whenever  he  is  absent  he  has  the  intention 
of  returning, 1 

"bouv.  Law  Diet.,  Vol,  1,  page  916. 

Proof  of  domicile,  or  legal  residence, 
does  not  depend  upon  any  particular  fact, 
but  upon  whether  all  the  facts  and  cir- 
cumstances taken  together  tend  to 
establish  the  fact,  engaging  in  busi- 
ness and  voting  at  a particular  p]a  ce  are 
evidence  of  domicii  there,  though  not  con- 
clusive. Hayes  v.  Hayes,  74  111,  312} 
Inhabitants  of  iiust  Livermore  v.  Inhabi- 
tants of  Farmington,  74  he.  154.  To  consti- 
tute a change  of  domicile  three  things 
are  essential:  (1)  Residence  In  another 
place;  (2)  an  intention  to  abandon  the  old 
domicile,  and  (3)  an  intention  of  acquiring 
a new  one.  Berry  v.  Wilcox,  44  Neb,  82, 

62  N.  W,  249,  48  Am.  St.  Rep.  706.  It  has 
been  held  a wife* a removal  into  another 
state  for  the  benefit  of  her  husband's 
health  and  a residence  there  for  twelve 
years  will  not  change  the  original  domi- 
cile. In  re  Reed's  Will,  48  Or.  500,  87  R, 
763;  Lnsor  v,  Graff,  43  Md,  291. 
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"-i  person  can  have  but  one  domicile, 
which,  vhen  once  established,  continues 
until  he  renounces  it  and  takes  up 
another  in  its  stead.  It  Is  not  lost 
by  tenporary  absence.  The  question  Is 
one  of  fact  itolch  is  often  difficult  to 
determine." 

In  view  of  the  foregoing  authorities  and  the  fact 
this  applicant  was  a student  in  your  school  last  year  and 
the  parents  of  said  student  lived  in  the  City  of  St.  houis, 
Missouri,  until  a year  and  a half  ago,  also  that  the  father 
registered  in  ->t.  houis,  *hesouri,  last  year  and  fur ther 
states  that  he  now  expects  to  return  to  St.  ^ouis  to  estab- 
lish himself  In  business,  indicates  that  it  was  never  his 
intention  to  discontinue  his  residence  In  this  otate. 

Therefore,  It  Is  the  opinion  of  this  Department 
that  if  said  applicant  qualifies  in  all  other  respects  he 
may  also  qualify  under  Section  9G96,  supra,  as  a resident  of 
the  -tate  of  Missouri. 


Yours  very  truly. 


AUdKih  R.  HA  liETT,  Jr., 
assistant  Attorney-General 


AivKOVitf): 


TTXmiH 


(acting)  Attorney -General 


ARH:  U 


INSANE  FERSONS:  It  is  necessary  to  the  validity  of  the 

court  order  committing  an  insane  person 
to  an  asylum  that  said  order  show  notice 
and  that  the  same  recite  the  alleged 
insane  person  appeared  in  person  or  by 
attorney . 

January  2o,  1937 


honorable  i»  . &d  Jameson 
Chairman,  hoard  of  Managers 
State  . .leemosynary  Institutions 
Jefferson  City, Missouri 


Dear  Sir: 


You  recently  submitted  to  this  Department  the 
form  of  the  order  of  a county  court  committing  Indigent 
patients  to  state  hospitals  for  the  insane.  There  is 
also  inclosed  letters  from  Honorable  J.  R.  oaker,  Judge 
oerryman  Henwood  and  Honorable  James  W.  x-avis.  This 
Department  concurs  in  the  views  as  expressed  In  the 
Individual  letters.  The  question  of  notice  to  an  Insane 
person  was  discussed  on  December  12,  1936,  In  an  opinion 
to  Honorable  0.  Logan  Marr,  Prosecuting  Attorney,  Morgan 
County,  Versailles , Missouri}  we  are  Inclosing  a copy  of 
the  same.  V/e  believe  that  the  conclusion  reached  with 
reference  to  notice  co-incides  with  that  of  -Jr.  t^dcer 
ana  others. 

As  stated  above,  in  our  opinion,  the  Inclosed 
form  meets  the  requirements  of  the  statute.  However, 
we  make  the  following  suggestions:  On  page  2 of  the 
form  under  the  certification  of  the  county  clerk,  we 
think  instead  of  using  the  phrase  "by  our  county  court,” 
it  would  be  better  form  to  use  ”by  the  county  court  of 

County , Missouri ; " the  second  main  Daragraph 

of  the  form  contains  the  express ion, "and  that  said  al- 
leged Insane  person  Is  represented  In  this  court  at 
this  time  by  a regular  practicing  attorney  of  the  State 
of  Missouri;”  ordinarily,  in  a civil  action  it  Is  not 
necessary  or  essential  to  the  validity  of  the  judgment 
of  a court  that  a person  be  represented  by  an  attorney 
or  that  he  need  to  appear  at  the  hoaring,  the  essential 
feature  being  the  service  of  the  notice  or  sunrons, 

As  stated  In  12  Corpus  Juris,  1211,  seotion  987, 

"Vihere  given  notice  and  an 
opportunity  for  a hearing 
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have  be^n  lven,  the  presence 
of  the  alleged  insane  person 
at  the  hearing  is  not  essential 
to  due  process.” 


e think  it  unnocessary  to  due  process  of  law 
for  the  defendant  to  appear  in  person  or  by  attorney- 
providing  he  receives  proper  notice  or  summons,  but 
in  the  event  that  the  alleged  insane  person  does  appear 
by  attorney  or  in  person  the  order  should  contain  this 
allegation,  l’he  facts  in  the  individual  cases  would 
govern  the  contents  of  the  order  with  reference  to  the 
presence  of  the  alleged  insane  person  or  his  attorney. 


Respectfully  submitted. 


OLLIV  ,R  a . HOLE* 

Assistant  Attorney  General 


APPROVED j 


T,  ..  1’AYLCri 

(Acting)  Attorney  General 


0 ;ii:LC 


Inclosure 


FEES:  The  Sheriff  or  Constable,  serying  warrant  of 
commitment  is  entitled  to  the ’§1.00  fee  for 
committing  a prisoner  to  jail. 


February  11,  1957. 


Mr.  0*  B.  Jenning 
Circuit  Clerk 
Howell  County 
West  Plains,  Missouri 

Eear  Sir* 


We  are  in  receipt  of  your  request  for  an  opinion 
dated  January  26,  1937,  which  reads  aa  follows: 

"In  regard  to  the  fees  of  a Sheriff 
and  Constable  for  committing  a pris- 
oner to  Jail* 

"We  have  the  following  Case: 

"The  Constable  arrested  a man  for  a 
misdemeanor  and  he  fails  to  make 
bond,  a commitment  is  Issued  and  he 
is  taken  to  the  Jailer  (which  Is  the 
Sheriff  of  our  county)*  Both  parties 
claim  that  they  are  each  allowed  $1*00 
for  committing  this  man  to  Jail* 

"A  few  days  later  this  man  is  tried 
in  Justice  Court  and  is  sentenced 
to  Jail*  A commitment  is  again 
issued  and  the  Constable  again  de- 
livers the  prisoner  to  the  Jailer^ 
who  again  places  the  prisoner  in 
Jail  and  each  claim  $1*00  for  this 
commitment.  Making  a total  of  ^4.00 
on  this  one  prisoner  In  the  same 
dase* 

"How  many  commitments  are  allowed  in 
one  case,  and  who  is  allowed  the 
fees  for  the  commitmentT" 


The  Legislature  has  orovided  for  a warrant  of  com- 
mitment to  issue  after  arrest  and  continuance,  and  before 
trial  on  all  misdemeanors,  under  the  provisions  of  Sec- 
tion 3426,  R.  S.  Mo.  1929,  which  roads  as  follows: 


Hr.  0 
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. b. 


"If  the  defendant  shall  fall  or 
refuse  to  enter  into  recognizance, 
the  Justice  shall  commit  him  to  the 
common  Jail  of  the  county,  or  to 
the  calaboose  or  other  prison  of 
the  city  where  the  trial  Is  pending, 
there  to  remain  until  the  day  fixed 
for  the  trial  of  the  charge  alleged 
against  him." 

The  Legislature  has  orovlded  generally  when  the 
warrant  of  commitment  is  to  Issue,  and  Its  form,  under 
Section  3443,  H.  S.  Mo.  1P29,  which  reads  as  follows: 

"When  Judgment  of  imprisonment  shall 
be  given  against  a defendant,  or  he 
shall  be  committed  for  nonpayment 
of  any  fine  or  costs,  the  warrant  of 
commitment  may  be  as  follows: 


"The  state  of  Missouri  to  the 
sheriff  (or  any  constable)  of 
county,  greeting: 
Whereas, " "upon  a trial  had  by 

a Jury  on  the  day  of 

19  upon  an  ln- 

f ormat  ion  filed  before  0.  K* 


Justice  of  the  peace  of  

county,  by  E.  F.,  charging 
A.  B.  with  an  assault  and  bat- 
tery (here  state  the  offense), 
the  defendant  A.  b.  was  by  the 
Jury  found  guilty,  and  his  pun- 
ishment assessed  at  a fine  of 

dollars  and_ 

days*  imprisonment  in  the  county 
Jail,  and  It  was  thereupon  ad- 
judged by  the  Justice  that  the 
state  of  Missouri  should  recover 
of  and  from  the  said  A.  B.  the 

said  sum  of  dollars, 

the  amount  of  the  fine  assessed 
against  him,  together  with  the 
costs,  taxed  at  dollars, 

and  that  he  be  imprisoned  in  the 
county  Jail  of  said  county  for 
days  and  until  said 
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said  fine  and  costs  were  paid, 
and  the  said  A*  £•  having  failed 
to  pay  said  fine  and  costs, 
you  are  hereby  commanded  that  you 
take  the  body  of  the  said  A*  B*, 
and  him  forthwith  commit  to  the 


custody  of  the  Jailer  of  the 
county  of  , who  Is  here- 

by required  the  body  of  the  said 
A*  B*  to  receive  and  Imprison  In 
the  county  Jail  of  said  county 

for  the  space  of  days, 

and  until  said  fine  nnd  costs  be 
paid,  or  he  be  otherwise  discharged 
by  due  course  of  law*  Given  under 

my  hand,  this  day  of 

. 19  


Under  Section  8527  K.  S.  Mo*,  1929,  the  sheriff 
must  receive  prisoners  committed  to  $ail,  and  under 
Section  3716,  K*  S*  Mo*  1929,  the  sheriff  is  to  receive 
a certified  copy  of  any  Judgment  and  sentence  of  prisoners 
committed  to  Jail,  which  is  his  authority  to  execute 
sentence* 

The  fee  oayable  to  an  officer  for  serving  a warrant 
of  commitment  in  a criminal  cause  is  $1*00,  as  per  the 
provisions  of  section  11791,  B*  S*  Mo*  1929* 

In  the  case  of  Thomas  v*  County,  61,  Mo*  547,  1*  c* 
548,  the  Supreme  Court  saldt 

"The  words  'committing  any  person 
to  Jail, * relate  to  the  execution 
by  the  sheriff  of  an  order  or  war- 
rant of  commitment  made  or  Issued 
by  some  officer  exercising  Judicial 
f unct Ions • " 

Section  732,  H*  S*  Mo*  1929,  provides  the  method 
of  serving  commitments  and  reads  as  follows* 

"Every  officer  to  whom  any  writ 
shall  be  delivered  to  be  executed 
shall  make  return  thereof  in  writ- 
ing of  the  time,  place  and  manner 
of  service  of  such  writ,  and  shall 
sign  his  name  to  such  return*" 
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CONCLUSION* 

From  Sect Iona  5426  and  3443,  supra,  we  see  that 
the  warrant  of  commitment  for  a person  charged  or  con- 
victed of  a misdemeanor  Is  a criminal  Drocess  which  is 
directed  to  either  a sheriff  or  a constable*  V,:e  see 
that  two  warrants  of  commitment  may  be  allowed  In  any 
one  case,  the  first  one  to  issue  and  be  served  on  arrest 
after  continuance,  and  the  second  to  issue  and  be  served 
after  t rial  and  conviction# 

The  service  of  a warrant  of  commitment  In  a criminal 
cause  is  by  the  same  method  as  service  of  any  criminal 
process,  and  the  officer  serving  and  returning  same  must 
sign  his  name  to  the  writ.  Bee  Section  732,  supra# 

This  department  Is  of  the  opinion  that  the  officer 
who  receives  the  warrant  of  consul trnent  from  the  Justice 
of  the  Peace  and  delivers  the  prisoner  to  the  Jail  Is 
entitled  to  make  the  return  on  the  warrant  of  commitment 
and  receive  the  fcl#00  fee  provided  by  the  Legislature 
"for  committing  any  person  to  Jail."  The  Justice  of  the 
Peace  in  allowing  the  fee  bill  should  know  whether  the 
constable  or  sheriff  performed  the  official  service  of 
executing  the  warrant*  Both  officers  could  not  be  en- 
titled to  this  fee  for  serving  a warrant  of  commitment# 


He spect fully  submitted 


WM*  OrtR  SAWYLRS 

Assistant  Attorney  General# 


APPROVED: 


J.  1-A YTtiK 

(Acting)  Attorney  General# 


WOStH 


2L33M0SYNARY  BOARD:  Person  committed  to  Insane  institu- 
tions by  the  Judge  of  the  Circuit 
Court  under  Section  8657 ,R.S.  1929, 
relating  to  Insanity  as  a defense 
under  a criminal  charge,  may  be  dis- 
charged by  the  Superintendent  of 
the  Hospital  in  the  manner  as  pro- 
vlded  in  Section  8629,  R.S.  1929 . 


March  51,  If  57 


Honorable  . . id  Jameson 
President  Board  of  Managers 
^tate  eleemosynary  Institutions 
Jefferson  City ,Mis3o-.rl 


Lear  Sir: 


This  Department  is  in  receipt  of  your  letter  of 
ii't-rch  26,  herein  you  make  the  following  inquiry: 

"Please  note  the  enclosed  file 
re  case  of  Robert  P.  Doneghy, 
who  was  committed  to  State  Hospi- 
tal No.  2,  St.Josech,  on  November 
18 , 1936 , by  order  of  the  Adair 
Co  nty  Court,  at  the  regular 
November  term  thereof. 

"The  attached  is  a full  statement 
of  the  case  as  it  came  to  me  from 
fr.  Orr  ;.!ullin  , Superintendent  of 
said  Hospital.  ill  you  kindly 
advise  at  your  early  convenience, 
and  officially,  whether  or  not 
there  are  any  steps  State  Hospital 
No.  2 can  take  looking  to  secur- 
ing a court  order  that  said  patient 
may  be  legally  released  from  this 
Institution,  or  if  such  order  is 
not  necessary,  will  you  advise  what 
can  be  don3  to  properly  handle  the 
matter,  us  it  i3  very  clear  that 
said  Mr.  Doneghy  is  not  now  Ins  ne. 

"Thanking  you  for  such  early  atten- 
tion and  official  opinion  in  this 
case,  *ith  return  of  these  enclosures, 

I am. " 
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The  attached  correspondence  contains  additional 
facts  with  reference  to  your  question. 

e have  considered  the  copy  of  the  Order  of  the 
Circuit  Court  with  reference  to  Robert  P.  Doneghy.  It 
will  ar-rear  that  Doneghy  was  acquitted  in  the  Circuit 
Court  of  Adair  County  of  the  charge  of  murder,  on  the 
grounds  that  he  was  Insane  at  the  time  of  the  commission 
of  the  crime. 

Thera  are  special  statutes  relating  to  tils 
form  of  defense.  In  this  connection  you  are  respectfully 
referred  to  Section  3660,  Revised  Statutes  Missouri  1129, 
which  is  as  follows : 

".hen  a person  tried  upon  indict- 
ment for  any  crime  or  misdemeanor 
shall  be  acquitted  on  the  sole 
ground  that  he  was  insane  at  the 
time  of  the  oc  r-r  ission  of  the 
offense  charged,  the  fact  shall 
be  found  by  the  Jury  in  their 
verdict,  and  by  their  verdict 
the  jury  shall  further  find 
whether  such  person  has  or  has 
not  entirely  and  permanently 
recovered  from  such  Insanity; 
and  In  case  the  jury  shall  find 
in  their  verdict  that  such  per- 
son has  so  recovered  from  such 
insanity,  he  shall  be  discharged 
from  custody;  but  In  case  the 
Jury  shall  find  such  person  has 
not  entirely  and  permanently  re- 
covered from  such  Insanity,  the 
prisoner  shall  be  dealt  with  as 
orovided  in  the  two  preceding 
sections . " 


e assume  that  the  jury  found  that  the  defendant 
was  not  guilty  by  reason  of  being  insane  at  the  time  of 
the  commission  o'"  the  offense  charged,  and  that  Doneghy 
had  not  entirely  and  permanently  recovered  from  such  in- 
sanity. The  two  preceding  sections  referred  to  in  Sec- 
tion 3660,  namely;  3656  and  3659, throw  no  special  light 
on  the  question  as  they  refer  to  defendant's  becoming 
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Insane  after  the  commission  of  the  crime.  The  court 
evidently  followed  the  procedure,  after  the  verdict  of 
the  Jury,  as  contained  in  Sections  8656  and  8657.  Sec- 
tion 8655  is  identical  with  Section  3660  except  as  to 
the  following  words: 

"the  rriaoner  shall  be  dealt 
with  as  provided  in  the  two 
following  sections." 


Section  8656  is  as  follows: 

"If  the  prisoner  is  not  a poor 
person,  and  the  court  is  satis- 
fied, from  the  nature  of  the 
offense  or  otherwise,  that  it 
would  be  unsafe  to  permit  the 
rriaoner  to  go  at  large,  an 
order  shall  be  entered  of  record 
that  he  be  sent  to  a state  hospi- 
tal, designating  it,  and  further 
requiring  the  sheriff  or  other 
minister! j1  officer  of  the 
court,  with  such  assistance  as 
may  be  specified  in  the  order, 
to  convey  such  prisoner  to  the 
hospital,  after  first  ascertain- 
ing from  the  superintendent 
that  such  prisoner  will  be 
received  into  the  hospit  il, 
and  until  the  receipt  of  such 
information,  to  keep  such 
prisoner  in  the  county  Jail, 
poorhouse  or  other  safe  custody; 
and  further,  that  the  cost  which 
may  accrue  in  carrying  into 
effect  this  order,  and  all  ex- 
penses for  th8  support  and 
maintenance  of  such  person  whilst 
in  the  care  and  custody  of  the 
officer  and  at  the  hospital , shall 
be' paid  out  of  the  proceeds  of 
the  estate  of  such  person.  and 
the  court  shall  have  power,  at 
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each  succeeding  term,  to  tax  up, 
so  long  as  It  may  be  necessary, 
such  cost  and  expenses  as  may 
have  accrued  since  the  preceding 
term, and  cause  the  same  to  be 
levied  and  collected  by  execu- 
tion; and  the  officer  collecting 
the  same  3hall  pay  to  the  treasur- 
er of  the  hospital,  and  to  such 
other  persons  as  may  be  entitled 
thereto, their  respective  amounts 
due.  The  clerk  of  the  court  shall 
furnish  a copy  of  the  order  of 
the  court, under  his  official  seal, 
to  be  lodged  with  the  superintendent , 
uron  the  admission  of  the  prisoner 
into  the  hospitil,  and  Issue  a war- 
rant upon  said  order  to  the  officer 
named  in  3nid  order  a3  ne;r  as  may 
be  of  the  form  specified  in  section 
P64S." 


Section  8557  Is  as  follows: 

"If  the  prisoner  be  a poor  parson, 
the  court  shall  m ke  an  order  re- 
manding him  to  the  custody  of  the 
sheriff  or  other  officer  of  court, 
requiring  him  to  hold  the  prisoner 
in  safe  custody,  at  the  expense  of 
the  proper  county,  until  the  county 
court  shall  cause  him  to  be  removed 
to  it  state  hospital,  as  in  the  cases 
of  insane  poor  persons:  Provided, 
no  examination  into  the  insanity  of 
the  prisoner  shall  take  place  be- 
fore the  county  court,  as  provided 
In  sections  8645,  8644,  8646  and 
8647 ; but  the  qounty  court  and 
clerk  thereof  shall  proceed,  and 
the  prisoner  be  dealt  with  in  like 
manner  as  other  insane  poor  persons 
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are  required  to  be,  after  examina- 
tion had  oy  the  county  court.  It 
shall  be  the  duty  of  the  clerk  of 
the  court  try inf  the  prisoner  to 
make  out  a copy,  under  his  official 
seal,  of  the  judgment  of  ac4juittal 
of  the  prisoner,  and  the  order  re- 
quired by  the  first  part  of  this 
section,  to  be  delivered  to  the 
officer  having  custody  of  the 
prisoner  for  his  aut  ority  for 
such  custody.” 


The  circxiit  court  order  recites 

"That  said  Robert  F • i)oneghy 
has  not  estate  s fficient  to 
s pport  him  In  State  Hospital 
No.  2 and  that  he  Is  row  a 
resident  of  the  County  of  Adair 
and  Stat-i  of  Missouri." 


Therefore,  the  order  was  made  in  compliance  with  Section 
8657,  quoted  supra. 

^earing  the  above  sections  in  mind,  the  question 
resolves  itself  into  the  following: 

"The  Circuit  Court  having  issued 
Its  order  in  compliince  with  Sec- 
tion 8657  and  Doneghy  being  placed 
in  State  Hospital  No.  2,  in  com- 
pliance with  said  order, and  he  now 
being  restored  to  reason  or  no 
longer  insane.  In  the  Judgment  and 
opinion  of  the  authorities  in 
charge  of  the  Hospital,  what  is  the 
procedure  necessary  for  his  re- 
lease?" 


The  oounty  :f  Adair  is  li&ole  for  his  maintenance 
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the  same  as  any  other  person  without  an  estate,  or  the 
Indigent  insane.  This  question  is  discussed,  as  to  the 
effect  of  the  oorurt's  order  under  Section  8657,  in  the 
case  of  State  ex  rel.  Ycrnell  v.  The  Colo  County  Circuit 
Court  80  Mo.  1.  c.  83,  as  follows: 

“The  fsct  that  McGirk,  then  a 
citizen  of  Colo  county,  was  placed 
in  the  lunatic  asylum  in  July, 1880, 
as  a pay  patient,  is  not  contro- 
vertible,and  in  no  way  dependent 
on  the  question  whether  his  sanity 
at  the  inquest  of  lunacy  was  tried 
by  six  or  twelve  Jurors.  while  such 
a question  might  affect  the  regularity 
of  the  action  of  the  probate  court 
in  arpointing  a guardian,  it  cannot 
affect  the  fact  that  he  was  confined 
in  the  asylum  a*  a pay  patient, nor 
the  fact  that  he  was  subsequently, 
by  the  order  of  the  county  court, 
made  a county  patient.  'Ye  will, 
therefore,  in  the  disposition  of 
the  case,  consider  the  order  as 
being  sufficiently  efficacious  to 
make  said  McGirk  a county  patient 
of  Cole  County  from  the  time  it 
was  made. 

“The  question  which  this  record 
presents  is:  Vas  it,  under  the 
facts  above  stated,  the  duty  of 
the  county  court  of  Cole  county 
to  make  an  order  for  the  removal 
of  said  McGirk  to  the  lunatic 
asylum  at  i**ulton,  as  in  case  of 
insane  poor  persons?  This  ques- 
tion, we  think,  is  answer  3d  in 
the  affirmative  by  sections  4153, 

4143  and  4145,  Revised  Statutes. 

It  is  provided  In  section  4153  that 
'every  patient  in  the  asylum  shall 
be  deemed  to  be  the  county  patient 
of  the  county  first  sending  him, 
till  one  year  after  his  regular 
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discharge  from  the  asylum ' .Section 
4143  rovldes  'that  when  a person 
tried  upon  Indictment  Tor  any  crime 
or  misdemeanor  shall  be  acquitted 
on  the  sole  ground  that  he  was  in- 
sane, the  fact  shall  be  found  by 
the  jury  in  their  verdict,  and  the 
prisoner  shall  be  dealt  with  as 
provided  In  the  following  sections.' 
One  of  these  sections,  4145,  pro- 
vides ' that  If  the  prisoner  be  a 
poor  person,  the  court  shall  make 
an  order  remanding  him  to  the  custody 
of  the  sheriff,  or  ether  officer  of 
court,  requiring  him  to  hold  the 
prisoner  in  safe  custody  at  the  ex- 
pense of  the  proper  county,  until 
the  county  court  shall  cause  him  to 
be  removed  to  the  asylum,  ’3  in  the 
case  of  insane  poor  ^arsons. ' 

" e think  it  apparent  from  the  above 
statutory  provisions  and  the  general 
law  regulating  as  lums , (2  R.S.,  p. 
618,)  that  it  was  the  intention  of 
the  legislature  to  cast  the  ourdon 
of  supporting  the  insane  roor  upon 
each  county  where  such  insane  noor 
have  acouired  a residence  or  settle- 
ment, and  that  where  an  insane  poor 
person  is  sent  from  a county  and  is 
discharged  from  the  asylum,  e shall 
be  de  mod  to  be  the  county  patient 
o°  such  county  for  the  period  of 
twelve  months  after  such  discharge, 
the  language  of  the  statute  being 
that  every  patient  in  the  asylum 
shall  be  deemed  to  be  the  county 
patient  of  the  county  first  sending 
him  till  one  year  after  his  regular 
discharge." 


e are  of  the  opinion  that  Section  8657  is  a 
special  statute  relating  to  a person  who  has  been  tried 
on  a criminal  charge  and  acquitted  solely  on  the  ground 
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that  be  was  Insane  at  the  time  of  the  commission  of  the 
crime,  and  the  trial  of  the  person  before  a Jury  elimi- 
nates the  necessity  of  a hearing  before  the  county  court 
as  essential  to  the  committing  of  a person  to  an  insane 
asylum,  as  contained  in  Sections  8643,  8644,  8645,  8646 
and  8647.  After  the  Institution  has  received  the  person 
committed  by  the  county  court,  then,  in  our  opinion, the 
circuit  court  loses  jurisdiction  over  the  person.  The 
Judge  of  the  Circuit  Court  does  not  make  the  order  to 
the  county  court  committing  such  person  to  the  state 
insane  asylum  as  a matter  of  punishment;  it  is  not  a 
committment  for  any  definite  time  or  period  as  in  the 
case  of  a defendant  sentenced  to  juil  or  to  the  peni- 
tentiary. 


Section  8629,  Revised  Statutes  Missouri  1929, 
contains  the  power  of  the  Superintendent  to  parole  or 
release  a patient,  and  is  as  follows: 

"Persons  afflicted  with  any  form  of 
insanity  shall  be  admitted  into  the 
hospital  for  the  care  and  treatment 
of  the  insane,  and  any  patient  may 
be  discharged  by  the  superintendent 
whenever,  in  his  opinion,  the  reason 
of  such  person  is  fully  restored: 
Provided,  that  nothing  herein  shall 
be  so  construed  to  prevent  any  super- 
intendent from  paroling  any  patient 
whenever  he  deems  it  best  for  such 
person  confined  in  the  hcspital;and 
provided  further,  that  county  courts 
are  hereby  prohibited  from  removing 
from  the  hospital  any  indigent  in- 
sane persons,  except  as  herein  pro- 
vided." 


Commenting  on  the  effect  of  Section  8626, the 
power  and  authority  of  the  Superintendent  to  release 
patients,  the  Supreme  Court  of  Missouri,  in  the  case 
of  Ex  parte  Higgins  v.  Hoctor,  332  Mo.  1.  c.  1039, 
states : 
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"Bowever,  such  an  order  for  tem- 
porary restraint,  as  made  by  the 
probate  court  here,  Is  not  bind- 
ing uron  the  sTiperintendent  of  a 
ftate  Hosnital  to  keep  the  nerson 
confined  until  an  order  is  made  in 
that  court  for  release.  It  is  in 
no  sense  like  a commitment  in  a 
criminal  case  for  a definite  term 
in  Jail  or  in  the  penitentiary. 

The  person  may  lawfully  be  either 
discharged  er  paroled  and  set  at 
liberty  by  the  superintendent  of 
} is  own  motion  at  any  time.  (Sec., 
8629,  R.  3 . 1929.)  /e  hospital 
Is  a State  institution.  (Jhap.46, 
irts.l  . nd  ; . . .1929.)  The 
superintendent  is  one  skilled  In 
the  treatmsnt  of  mental  diseases. 
(Sec.  857 1 , .3.  1989.)  He  is 

better  qualified  to  determine  a 
erson's  mental  condition  and  the 
necessity  for  his  confinement 
than  the  probate  judge.  He  is  a 
public  officer  and  improper  action 
on  his  cart  will  not  be  presumed. 

If  the  person  confined  desires 
counsel  or  to  attend  the  hearing 
of  which  he  has  notice,  he  has  that 
constitutional  right  and  it  would 
be  the  duty  of  the  superintendent 
to  allow  it,  oven  with  the  pre- 
caution of  an  attendant  if  he 
thought  that  necessary.” 


vONoLrSION 


The  only  condition  contained  in  the  copy  of  the 
order  committing  Doneghy  to  State  Hospital  No.  2 was: 

"To  be  confined  until  he  has 
been  restored  to  reason." 
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There  is  no  statutory  authority  or  procedure 
for  the  circuit  court  to  determine  whether  or  not  he  has 
been  restored  to  reason*  In  fact, we  do  not  think  that 
the  same  is  necessary  or  essential  because,  as  stated 
above,  the  court  has  lost  Jurisdiction  of  the  person; 
it  no  longer  devolves  upon  the  court  to  determine  whether 
he  has  been  restored  to  reason  or  not;  the  statute  has 
placed  this  burden  upon  the  authorities  in  charge  of  the 
hospital.  The  county  court,  which  has  the  authority 
to  commit  poor  persons  to  state  hospitals,  has  no  power 
to  determine  whether  a person  has  been  restored  to 
reason  or  not.  by  the  same  logic  the  circuit  court 
would  have  no  greater  power.  If  a person  is  committed 
by  the  Judge  of  the  Probate  Court  when  such  person  has 
an  estate  and  it  is  necessary  to  appoint  a guardian  to 
take  charge  of  such  person,  then  such  person  could 
exercise  his  rights  under  sections  493  and  494  of  the 
Revised  Statutes  of  Missouri  1929,  but,  in  the  instant 
case,  Doneghy  is  committed  as  a poor  person  and  the 
procedure  as  contained  in  such  statutes  does  not  apply. 

*e  are,  therefore,  of  the  opinion  that  under 
the  authority  as  contained  in  Section  8629,  quoted  supra, 
Doneghy  may  be  discharged  by  the  Superintendent  whenever, 
in  his  opinion,  his  reason  is  fully  restored,  or  may 
parole  him  under  the  conditions  as  contained  in  said 
section. 


Respectfully  submitted. 


OLLIVER  Vu  NOLEN 

Assistant  Attorney  General 


A PROVED: 


J.  d.  TAYLOR 

(Acting)  Attorney  General 


Oi.h  :LC 


ROADS  AND  BRIDGES: 


Commissioners  of  Special  Road  Districts 
can  not  act  as  road  overseers  or  em- 
ploy themselves  and  receive  compensa- 
tion for  the  same  in  the  Special  Road 
District. 


May  3,  1937 


Filed:  #45 


Mr.  C.  E.  Jeffries 
Clerk  of  the  County  Court 
Newton  County 
Neosho,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  letter  of 
April  21,  1937*  wherein  you  make  the  following  inquiry: 

"A  road  question  has  arisen 
in  a Special  Road  District 
in  this  County  on  which  we 
would  like  very  much  to  have 
your  opinion. 

"Is  it  legal  for  any  one  who 
has  been  appointed  road  com- 
missioner to  receive  a salary 
as  a maintenance  operator?" 

On  June  18,  1935 » this  Department  rendered  an 
opinion  to  Honorable  G.  Logan  Marr,  Prosecuting  Attorney 
of  Morgan  County,  in  which  this  question  is  discussed 
and  a conclusion  reached  to  the  effect  that  it  is  il- 
legal for  road  commissioners  to  receive  a salary  for 
labor  in  the  district,  or,  as  stated  in  your  letter,  as 
maintenance  operators. 

Since  the  rendition  of  the  inclosed  opinion  we 
have  concluded  that  commissioners  employing  themselves 
is  illegal  for  the  further  reason  that  it  violates  or 
is  contrary  to  public  policy.  All  of  the  authorities 
to  this  effect  are  discussed  in  State  ex  rel.  v. 

Bowman,  184  Mo.  App.  1.  c.  559: 
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"We  are  not  without  abundant 
authority  for  this  ruling. 

The  case  of  Meglemery  v.  Weis- 
singer,  (Ky.)  131  S.W.  40, 

31  L.R.  A.  (N.S.)  575,  is  a 
leading  case  on  this  subject. 
The  editorial  note  to  that  case 
says:  'The  adjudged  cases  upon 
the  validity  of  appointment  to 
office  made  from  the  membership 
of  the  appointing  body  hold 
uniformly  that  such  appoint- 
ments are  illegal  and  to  be 
generally  discountenanced.  'In 
that  case  it  was  held  that 
the  fiscal  court  of  a county, 
empowered  to  appoint  a bridge 
commissioner,  a salaried 
officer,  could  not  appoint 
one  of  their  own  number.  No 
specific  statute  or  consti- 
tutional provision  is  cited 
as  prohibiting  such  action  . 

The  court  held  the  appoint- 
ment void  as  against  public 
policy,  and  said:  'Nor  does 
the  fact  that  his  term  ex- 
pired within  a few  days  after 
his  appointment,  or  the  fact 
that  his  duties  would  be 
prescribed  and  his  compensa- 
tion allowed  by  a body  of 
which  he  was  not  a member, 
or  the  fact  that  he  was  not 
present  with  the  court  when 
his  appointment  was  made, 
have  the  effect  of  changing 
this  salutary  rule.  The  fact 
that  the  power  to  fix  and 
regulate  the  duties  and 
compensation  of  the  appointee 
is  lodged  in  the  body  of  which 
he  is  a member  is  one,  but 
not  the  only,  reason  why  it 
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is  against  public  policy  to  per- 
mit such  a body  charged  with 
the  performance  of  public  duties 
to  appoint  one  of  its  members 
to  an  office  or  place  of  trust 
and  responsibility.  It  is  of  the 
highest  importance  that  munici- 
pal and  other  bodies  of  public 
servants  should  be  free  from 
every  kind  of  personal  influence 
in  making  appointments  that 
carry  with  them  services  to 
which  the  public  are  entitled 
and  compensation  that  the  pub- 
lic must  pay.  And  this  freedom 
cannot  in  its  full  and  fair 
sense  be  secured  when  the  ap- 
pointee is  a member  of  the  body 
and  has  the  close  opportunity 
his  association  and  relations 
afford  to  place  the  other  mem- 
bers under  obligations  that 
they  may  feel  obliged  to  repay. ' 
Other  cases  to  the  same  effect 
will  be  found,  giving  the  same 
and  other  reasons  for  so  holding. 
(Smith  v.  City  of  Albany,  6l 
N.  Y.  444;  Gaw  et  al.  v.  Ashley 
et  al.,  (Mass.)  80  N.E.  790; 

The  People  v.  Thomas,  33  Barbour's 
Repts.  287;  Ohio  ex  rel.  v.  Taylor, 
12  Ohio  St.  130 ; Kinyon  v. 

Duchene,  21  Mich.  497.)-" 


Therefore,  in  addition  to  the  reasons  assigned 
in  the  opinion  to  Mr.  Marr,  we  are  of  the  opinion  that 
Road  Commissioners  employing  themselves  constitutes  a 
direct  violation  of  the  public  policy  of  the  State,  and, 
accordingly,  so  hold. 


Respectfully  submitted. 


APPROVED: 


OLLIVER  W.  NOLEN 
Assistant  Attorney  General 


JV  E.  TTTyLOR 

(Acting)  Attorney  General 


COUNTY  BUDGET  ACT :Sec . 2 ,page  341, Laws  of  Mo.  1933, not  applicac_.c 
to  St. Louis  County.  County  Budget  Act  takes  precedence  over 
all  statutes  when  there  is  a conflict.  County  Court  has  power 
to  transfer  within  the  same  fund  any  unencumbered  appropria- 
tion balance.  Second  paragraph  of  Section  14  Is  unconstitu- 
tional . 


May  14,  1&37 


Honorable  Owen  G.  Jackson 
Chairman 

Board  of  Election  Commissioners 
St.  Louis  County 
Clayton,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  recent 
letter  relative  to  the  payment  of  certain  obligations 
incurred  by  the  Board  of  Election  Commissioners  in 
carrying  out  its  duties.  Your  letter  outlining  the 
history  of  the  facts  surrounding  the  questions  which 
you  propound  at  the  close  of  your  letter,  is  as 
follows:  ' 


"As  you  know,  the  Board  of  Elec- 
tion Commis s loners  is  operating 
under  the  provisions  of  Senate 
Bill  Numoer  22  passed  in  1955. 

(Laws  1935  p.  229). 

"On  April  25th,  1935,  your  Office 
gave  an  opinion  addressed  to 
Honorable  C.  Arthur  Anderson, 
Prosecuting-Attornoy  of  Saint 
Louis  County,  and  reference  is 
made  to  that  opinion  for  con- 
sideration in  connection  with 
this  letter. 

"On  January  3rd,  1956,  the  Presiding 
Judge  of  the  comity  court,  as  Budget 
Officer  under  the  provisions  of  the 
County  Budget  Law  (Laws  1933,  p. 

340)  after  public  hearings,  prepared 
his  annual  budget,  and  in  that 
oudget  an  appropriation  was  allowed 
to  the  Board  of  Election  Commissioners 
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in  the  sum  of  5150,000  for  the 
year  1936, i.  e.,  an  appropriation 
was  made  of  that  sum  out  of 
estimated  revenue,  a large  part 
of  which  was  not  collected  and 
a large  part  of  which  was  used 
to  pay  unpaid  legal  obligations 
of  a prior  year  out  of  the 
revenues  of  the  budget  year. 

In  accordance  with  the  provi- 
sions of  Section  14  of  the  County 
budget  Law,  making;  such  obliga- 
tions a first  charge  in  the 
budget  against  the  revenues  of 
the  budget  year. 

"During  the  year  1936,  the  cost 
of  elections,  including  the  cost 
of  installing  the  permanent 
registration  set-up,  incurred 
by  the  Board  of  Election  Commis- 
sioners was  a total  sum  of 
£132,896.30.  Of  this  sum  war- 
rants were  issued  and  paid  by 
the  County  Treasurer  in  the 
sum  of  38,170.54,  leaving  a 
balance  of  unpaid  claims  in 
the  sum  of  584,825.76. 

"On  October  14th,  1936,  before 
all  of  the  above  expenses  had  been 
incurred,  the  county  court  entered 
an  order  as  follows: 

" 'In  the  matter  of  General  ) 
Revenue  Fund  Yvarrants.  ) 

At  the  request  of  E.  0.  Harper,  Ac- 
counting Officer,  it  is  ordered  by 
the  court  that  the  Clerk  of  the 
Circuit  Court,  and  the  election 
Commissioners  respectively,  be 
and  they  are  hereby  directed  to 
issue  no  further  warrants  drawn 
on  the  General  Revenue  fund  for 
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protest  by  the  County  Treasurer, 
as  warrants  have  already  been 
iasued  up  to  the  amount  of  th© 
Anticipated  Revenue  of  said  fund. 

(signed)  THOMAS  H.  THATCHER, 

Presiding  Judge . * 

"At  the  time  of  the  receipt  of  this 
order  the  Election  Commissioners  had 
issued  warrants  as  aforesaid  in  the 
sum  of  £38,170.54,  and  therefore  had 
the  sum  of  $111,829.46  remaining  of 
the  sum  allocated  by  appropriation  to 
it  in  the  budget,  but  which  w as  not 
on  hand  by  reason  of  the  fact  that 
all  of  the  revenue  as  estimated  was 
not  collected,  and  for  the  further 
reason  that  unpaid  legal  obliga- 
tions of  a prior  year  were  paid  out 
of  the  revenues  of  the  budget  year 
in  accordance  with  Section  14  of 
the  County  Budget  Law,  which  made 
such  obligations  a first  charge  on 
the  revenues  of  the  budget  year. 

"The  opinion  given  by  your  office  on 
April  25th,  1C35,  indicated  that  it 
is  the  duty  of  the  Election  Commis- 
sioners to  issue  warrants  for  proper 
accounts . " 


¥<e  shall  undertake  to  answer  your  questions  in 
numerical  order. 


I 

"Firsts  Is  the  classification 
of  expenditures  and  priority  of 
payment  under  Section  2 of  the 
County  Budget  Law  applicable  to 
Saint  Louis  County  and  to  the 
Board  of  Election  Commissioners?" 
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The  County  Budget  Act,  Laws  of  Missouri  1933, 
page  340  et  seq.,  contains  two  methods  for  counties , each 
based  on  a population  basis,  for  preparing  the  budget. 

Section  1,  page  340,  contains  the  following 
sentence  s 


"All  counties  now  or  hereafter 
having  a population  of  50,000 
inhabitants  or  less,  according 
to  the  last  federal  decennial 
census,  shall  oe  governed  by 
Sections  1 to  8,  inclusive,  of 
this  act." 

Section  9 contains  the  following  sentence: 

"The  budget  officer  shall  receive 
no  extra  compensation  for  his 
duties  under  this  Act,  and  Sections 
9 to  20, inclusive, of  this  Act  shall 
apply  to  such  counties." 


Knowing  the  poplulation  of  St.  Louis  County  to 
be  more  than  50,000  inhabitants,  and, by  virtue  of  the 
above  two  quoted  provisions,  we  are  of  the  opinion  that 
the  provisions  of  Section  2,  page  341,  are  in  no  way 
applicable  to  counties  of  the  population  of  St.  Louis 
County. 


"Second:  Does  the  order  of  the 
County  Court  under  date  of  October 
14th,  as  aforesaid,  prevail  over 
the  statutory  obligation  of  the 
Election  Commissioners  with  respect 
to  the  issuance  of  warrants  for 
proper  accounts  when  warrants  have 
already  been  issued  up  to  the  amount 
of  the  anticipated  revenue?  " 
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The  purpose  of  the  County  Budget  Act  was  to  pro- 
mote efficiency  and  economy  in  county  government.  The 
term  'budget'  itself  is  to  be  used  in  its  ordinary  sense. 

It  was  evidently  the  intention  of  the  Legislature  to  en- 
able the  various  county  cotirts  to  have  a complete  financial 
picture  of  the  counties'  financial  condition  before  them 
at  all  times.  The  Budget  Act  did  not  repeal  and  over-turn 
the  former  financial  structure  of  counties,  but  by  Section 
22,  page  351,  Laws  of  Missouri  1S33,  the  same  being  as 
follows : 


"All  laws  or  parts  of  laws  and 
expressly  sections  9874,  9S85 
and  9986  in  so  far  as  they  con- 
flict are  hereby  repealed, H 


the  Budget  Act  will  take  precedence  over  all  statutes  when 
the  same  are  in  conflict;  the  county  court,  evidently 
desiring  to  prevent  warrants  being  issued  In  excess  of  the 
anticipated  revenue,  entered  the  above  order  signed  by 
Judge  Thatcher,  warrants  issued  in  excess  of  anticipated 
revenue  have  been  ruled  on  several  occasions  by  our  Supreme 
Court  to  be  invalid.  Your  particular  attention  is  directed 
to  the  decision  in  the  case  of  State  ex  rel.  v.  Wabash 
Railway,  169  Mo.  1.  c.  574,  wherein  various  prior  deci- 
sions are  reviewed: 


"The  leading  case  in  thi3  State  upon 
the  power  of  a county  court  under  the 
present  Constitution  to  contract  a 
debt  for  any  purpose  in  excess  of  its 
revenue  for  the  current  year,  is  Book 
v.  Bari,  87  Mo.  246,  in  which  It  was 
said:  'The  evident  purpose  of  the 
framers  of  the  Constitution  and  of  the 
people  who  adopted  it,  was  to  a ooli3h. 

In  the  administration  of  county  and 
municipal  government,  the  credit  system 
and  establish  the  cash  system  by  limit- 
ing. the  amount  of  tax  which  might  be 
Imposed  by  a county  for  county  purposes, 
and  limiting  the  expenditures  in  any 
given  year  to  the  amount  of  revenue 
which  such  tax  would  bring  Into  the 
treasury  for  that  year.  Section  12, 
supra,  is  clear  and  explicit  on  hhis 
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point.  Under  this  section  the  county 
court  might  anticipate  the  revenue 
collected,  and  to  be  collected,  for 
any  given  year,  and  contract  debts 
for  ordinary  current  expenses, which 
would  be  binding  on  the  county  to  the 
extent  of  the  revenue  provided  for 
that  year,  but  not  in  excess  of  it. 

"That  case  was  subsequently  followed 
in  State  ex  rel.  v.  Payne,  151  Mo. 

663,  and  in  Railroad  v.  Thorn ton, 152 
Mo . 57 0 . 

"In  Prince  v.  Quincy,  128  111.  443, 
it  was  said  that  the  inhibition  con- 
tained in  the  Constitution  of  Illinois 
'was  intended  to  embrace  Indebtedness 
of  every  description,  nature,  and  kind, 
and  in  every  sense  of  the  term, what- 
ever the  character  or  form  by  which 
it  was  evidenced,  when  made  or  issued 
after  the  limit  should  be  reached. 

This  leaves  no  possible  ground  for 
the  supposed  distinction  between  an 
indebtedness  for  current  expenses  and 
other  accounts,  or  between  one  pay- 
able out  of  a specific  fund  and  one 
chargeable  agaihst  the  city  genez’ally. 1 

"In  Buchanan  v.  Litchfield,  102  U.  S. 

278,  the  Supreme  Court  of  the  United 
States,  said:  'The  first  and  most  im- 
portant of  the  certified  questions 
involves  the  construction  of  the  twelfth 
section  of  the  ninth  article  of  the 
Constitution  of  Illinois.  The  words 
employed  are  too  explicit  to  leave  any 
doubt  as  to  the  object  of  the  constitu- 
tional restriction  upon  municipal 
indebtedness;  the  purpose  of  its 
framers,  beyond  all  question, w as  to 
withhold  from  the  legislative  depart- 
ment the  power  to  confer  upon  municipal 
corporations  authority  to  incur  indebted- 
ness In  excess  of  a prescribed  amount. 
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The  authority,  therefore,  conferred 
by  the  act  of  ^pril  15,  1873,  to 
incur  Indebtedness  in  the  construc- 
tion and  maintenance  of  a system  of 
waterworks,  could  have  been  lawfully 
exercised  by  a city,  incorporated 
town  or  village,  only  when  its 
liabilities,  increased  by  any  pro- 
posed new  indebtedness,  would  be 
within  the  constitutional  limit. 

No  legislation  could  confer  upon 
a municipal  corporation  authority 
to  contract  indebtedness  which 
the  Constitution  expressly  declared 
it  should  not  be  allowed  to  incur,’  " 


\.hon  warrants  are  valid  and  issued  within  the 
anticipated  revenue  the  method  of  paying  the  same  is  very 
succinctly  stated  in  the  case  of  State  ex  rel,  v,  Johnson, 
162  l£o.  621 1 

"A  county  warrant  valid  when  Issued 
is  not  rendered  invalid  because  the 
revenue  provided  to  pay  it  is  not 
collected  during  the  year  in  which 
it  was  issued,  or  is  misappropriated 
oy  the  officers  of  the  county  for 
whose  act  the  holder  of  the  warrant 
is  not  responsible.  On  the  contrary, 
the  surplus  county  revenue  remaining 
after  the  payment  of  all  current  ex- 
penses of  every  kind  for  the  year 
for  which  such  revenue  was  levied  and 
collected,  may  be  used  in  the  payment 
of  outstanding  valid  unpaid  county 
warrants  for  previous  years," 


Therefore,  we  are  of  the  opinion  that  the  county 
court’s  order  of  October  14,1936,  was  s valid  and  proper 
order.  The  fact  that  the  statutes  confer  certain  obliga- 
tions on  the  election  commissioners  creates  conflict 
with  the  Budget  Act  would  not  alter  the  situation.  As 
stated  in  Section  22,  quoted  supra,  the  Budget  Act  re- 
peals or  takes  precedence  over  all  statutes  when  there 
is  a conflict. 
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III 


”Can  the  county  court,  after  making 
an  appropriation  and  allocation  by 
virtue  of  its  announced  budget, 
thereafter  lawfully  decrease  the  amount 
of  warrants  which  may  be  drawn  on  the 
appropriation,  either  because  of  in- 
sufficient revenue  or  for  the  purpose 
of  re-allocating  the  funds  allowed  by 
appropriation  to  the  Election  Commis- 
sioners to  other  accounts.?  " 


Bearing  in  mind  our  answer  to  your  second  question 
we  would  naturally  conclude  that  the  county  court  could 
lawfully  decrease  the  amount  of  warrants  which  may  be  drawn 
on  the  appropriation  because  of  insufficient  revenue. 

V<e  conclude  that  this  is  true  if  the  insufficient  revenue 
referred  to  means  the  decreasing  of  the  number  of  warrants 
due  to  the  fact  that  warrants  have  already  been  issued  to 
the  amount  of  the  anticipated  revenue.  But  if  the  revenue 
is  simply  insufficient  and  yet  warrants  have  not  been 
issued  in  excess  of  the  anticipated  revenue  we  think  the 
warrants  are  valid  and  could  be  paid  in  the  manner  as  set 
forth  in  the  Johnson  decision,  quoted  supra.  As  to  that 
portion  of  question  III  relating  to  the  ’re-allocating 
the  funds  allowed  by  appropriation  to  the  Election  Com- 
missioners to  other  accounts'  we  think  the  same  is  deter- 
mined by  Section  16,  page  349,  said  section  being  as  follows: 

”The  county  court  shall  have  power 
to  authorize  the  transfer  within 
the  3ame  fund  of  any  unencumbered 
appropriation  balance  or  any  por- 
tion thereof  from  one  spending 
agency  under  its  jurisdiction  to 
another;  provided  that  such  action 
shall  be  taken  only  on  the  recommenda- 
tion of  the  budget  officer  and  only 
during  the  last  two  months  of  the 
fiscal  year,  except  that  transfers  from 
the  emergency  fund  may  be  made  at  any 
time  in  the  manner  hereinbefore  pro- 
vided.” 


Honorable  Owen  G.  Jackson 


9 


May  14,  1937 


Analyzing  the  section,  the  county  court  has  the 
power  to  transfer  within  the  same  fund  any  unencumbered 
appropriation  balance.  There  is  no  provision  in  the  Budget 
Act  permitting  the  county  court  to  change  or  alter  the 
budget  after  it  has  been  finally  accepted  and  filed. 

Section  14  empowers  the  county  court  to  revise,  alter,  de- 
crease or  increase  the  items,  eliminate  or  add  new  items, 
but  such  changes  must  be  made  before  the  time  for  filing 
the  budget.  Therefore,  if  the  appropriation  is  encumbered, 
that  is,  the  funds  are  allocated  for  a definite  purpose, 
and  the  purpose  for  which  said  funds  were  allocated  has 
not  been  consummated  or  expired  the  county  court  would 
have  no  authority  to  take  away  or  transfer  the  funds  from 
one  spending  agency  to  another.  In  addition,  the  proviso 
in  said  Section  16  further  restricts  an  unencumbered 
appropriation  to  the  recommendation  of  the  budget  officer 
and  only  during  the  last  two  months  of  the  year.  Of  course, 
transfer  of  the  emergency  fund,  as  provided  in  the  next  to 
last  paragraph  of  Section  11,  may  be  done  by  the  county 
court  under  the  conditions  as  therein  imposed. 


IV 


"If  this  latter  question  be  answered 
in  the  affirmative  may  such  realloca- 
tion or  reappropriation  be  made  so  as 
to  prejudice  the  rights  of  persons 
whose  contracts  had  been  let,  performed, 
and  payment  due  before  the  reallocation?" 


Having  answered  your  question  xll  in  the  negative, 
it  will  be  needless  to  give  consideration  to  question  IV. 


V and  VI 


"Can  the  Board  of  Election  Commis- 
sioners lawfully  Issue  warrants 
against  revenues  of  1937  to  pay 
claims  Incurred  for  the  holding 
of  elections  in  1936,  if  there  are 
already  warrants  issued  and  out- 
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standing  over  and  above  the  amount 
actually  collected  of  the  anticipated 
revenue  for  1956? 


nL>oes  that  part  of  Section  14  of  the 
County  Judget  Law,  providing  that 
unpaid  legal  obligations  of  a prior 
year  shall  be  a first  charge  against 
the  revenues  of  the  budget  year, 
directly  conflict  with  the  provisions 
of  Section  12,  Article  10  of  the 
..issourJ  Constitution  providing  that 
•Ho  county  * * * shall  be  allowed  to 
become  indebted  in  any  manner  or  for 
any  purpose  to  an  amount  exceeding 
in  any  year,  the  Income  and  revenue 
provided  for  such  year,  without  the 
consent  of  two-thirds  of  the  voters 
* * » when  in  the  case  of  Saint 
Louis  County  the  payment  of  such  legal 
obligations  of  a prior  year  under 
Section  14  will  take  so  much  of  the 
anticipated  revenue  of  the  budget  year 
as  to  make  the  payment  of  estimated 
expenditures  of  the  budget  year  im- 
possible because  of  the  fact  that 
such  expenditures  will  then  exceed 
the  estimated  revenue  for  the  budget 
year?  " . 


Creations  V and  VI  are  closely  related* 

The  second  paragraph  of  Section  14,  page  549,  is 
as  follows s 


"Any  cash  surplus  at  the  fcnd  of 
aiy  fiscal  year  shall  be  carried 
forward  and  merged  with  the  revenues 
of  the  succeeding  year.  Payment  of 
any  legal  unpaid  obligations  of  any 
prior  year,  however,  shall  be  a first 
charge  in  the  budget  against  the 
revenues  of  the  budget  years  provided 


Honorable  Owen  G.  Jackson 


11- 


May  14,  1937 


that  any  deficit  existing  at  the 
end  of  the  year  preceding  that  in 
whioh  this  act  takes  effect  may 
be  paid  over  a term  of  years,  or 
in  such  other  manner  as  the  county 
court  may  determine." 


Your  questions  thrust  upon  this  department  the 
duty  to  declare  the  above  portion  of  the  section  to  be 
constitutional  or  unconstitutional.  It  has  always  been 
the  policy  of  this  department  to  accept  the  laws  as 
passed  by  our  Legislature  and  assume  the  constitutionality 
of  the  same,  believing  that  so  serious  and  grave  a duty 
can  only  be  determined  by  the  Supreme  Court.  However,  the 
constitutionality  of  the  above  paragraph  has  been  assailed 
several  times.  We  shall  undertake  to  give  you  our  con- 
clusions regarding  the  constitutionality  thereof.  Evidaitly, 
the  section  undertakes  to  mortgage  the  future  for  the  past; 
to  do  that  which  the  framers  of  the  Constitv* ' on  evidently 
had  in  mind  to  avoid.  In  substance,  it  places  a lien  on 
the  ensuing  year's  revenue  for  the  past  fiscal  year's  in- 
debtedness. It  was  the  Intention  of  the  framers  of  the 
Constitution,  and  we  refer  to  Section  12  of  Article  X,  to 
compel  each  county  to  conduct  its  affairs  on  a cash 
basis,  that  is,  not  to  spend  more  in  a current  year  than 
the  amount  of  its  receipts  can  reasonably  be  anticipated. 

If  a county  is  permitted  to  charge  the  revenue  of  future 
years  for  past  indebtedness  it  is  not  a far-fetched  con- 
clusion that  in  a given  number  of  years  St.  Louis  County 
would  be  using  a] 1 of  its  current  revenue  for  past  indebted- 
ness. 


We  think  the  decision  as  rendered  by  the  court  in 
Trask  v.  Livingston  County,  210  Mo.  582,  1.  c.  592,  enunciates 
the  principles  of  law  which  are  applicable  to  the  paragraph 
referred  to  in  Section  14  and  determines  its  constitutionality 
or  unconstitutionality: 

"The  constitutional  provision  found 
in  section  12  of  article  10  of  that 
instrument  has  often  been  construed 
by  this  court.  In  Book  v.  -arl,  87 
Mo.  1.  c.  252,  it  was  well  said:  'The 
evident  purpose  of  the  framers  of  the 
Constitution  and  the  people  who  adopt- 
ed it  was  to  abolish,  in  the  adminlstsa- 
tlon  of  county  and  municipal  government. 
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the  credit  system  and  establish  the 
cash  system  by  limiting  the  amount 
of  tax  which  mi(Jit  be  imposed  by  a 
county  for  county  purposes,  and 
limiting  the  expenditures  in  any 
given  year  to  the  amount  of  revenue 
which  such  tax  would  bring  into  the 
treasury  for  that  year.  Section  12, 
supra.  Is  clear  and  explicit  on  this 
point.  Under  this  section  the  county 
court  might  anticipate  the  revenue 
collected,  and  to  be  collected,  tor 
any  /riven  year,  and  contract  debts 
Tor  ordinary  current  expenses,  which 
would  be  binding  on  the  county  to  the 
extent  of  the  revenue  provided  for 
that  year,  but  not  in  excess  of  it.*  " 


And  further,  at  1.  c.  594 i 

"In  Mountain  Grove  3ank  v.  Douglas 
County,  146  Mo.  42, it  was  expressly 
held  that  the  mere  issuance  of  the 
warrants  did  not  create  an  indebted- 
ness. Hence,  the  indebtedness  for 
these  bridges  was  created,  if  at  all, 
by  a compliance  with  the  law  governing 
the  letting,  and  contracting  for  bridges 
already  noted.  ¥»hen  the  county  be- 
came indebted  on  these  bridge  contracts 
must  be  determined  by  the  'income  and 
revenue  provided  for  such  year,'  which 
under  the  Constitution  must  be  looked  to 
for  the  payment  of  such  indebtedness 
and  it  was  the  ' income  and  revenue  pro- 
vided' for  the  year  1889,  which  the 
county  court  was  authorized  to  appropri- 
ate for  that  purpose,  and  not  the  revenue 
for  the  year  1890,  which  at  the  date  of 
the  contract  for  the  building  of  said 
bridges  had  never  been  assessed,  levied 
or  collected.  The  language  of  the 
Constitution  is,  'No  county  ...  shall 
be  allowed  to  become  indebted  in  any 
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manner  or  for  any  purpose  to  an  amount 
exceeding  in  any  year  the  Income  and 
revenue  provided  for  such  year.’  It 
has  been  uniformly  construed  that  this 
provision  of  the  Constitution  permits 
the  anticipation  of  the  current  revenues 
to  the  extent  of  the  year’s  income  in 
which  the  debt  is  contracted  or  created 
and  prohibits  the  anticipation  of  the 
revenues  of  any  future  year.  Any  other 
construction  would  render  section  1£  of 
article  10  nugatory,  for  if  the  county 
court  of  Livingston  county  in  September, 

1889,  could  anticipate  the  revenue  of 

1890,  it  could  also  anticipate  the 
revenues  of  1891  and  1892,  and  would 
have  the  power  of  the  county  with  refer- 
ence to  indebtedness  what  it  was  before 
the  Constitution  of  1875  was  adopted. 

In  Gray’s  Limitation  of  Taxing  Power 
and  Public  Indebtedness,  section  2162, 
the  author  expresses  the  view  that 'the 
time  when  the  debt  actually  comes  into 
existence  as  a binding  obligation  on 
the  municipality,  is  the  time  as  to 
which  all  calculations  as  to  its 
validity  should  be  made.'  ” 


And  further,  at  1.  c.  596: 

"It  has  been  very  recently  considered, 
in  its  application  to  the  subject  in 
hand,  by  the  Court  In  Sane,  and  the 
conclusion  was  announced  that  such  an 
obligation  to  pay  an  agreed  sum,  year 
by  year,  for  the  furnishing  of  certain 
necessary  supplies  during  a term  of 
twenty  years,  was  not  an  immediate 
indebtedness  for  the  entire  amount 
that  might  ultimately  become  due  by 
Installments  during  that  term.'  (Caleno 
v.  Neosho,  127  Mo.  627.)  It  will,  we 
think,  be  seen  upon  close  examination 
of  Saleno  v.  Neosho  and  the  Lamar  cases 
that  the  great  question  was  whether 
there  was  an  aggregate  indebtedness 
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created  In  the  beginning  which  would 
exceed  the  debt -making  power  of  the 
corporation  or  whether  the  indebted- 
ness should  be  treated  only  as  an 
obligation  which  would  arise  from  year 
to  year  as  the  water  contracted  for  was 
furnished,  and  in  order  to  ascertain 
whether  the  municipal  corporation  was 
transgressing  the  constitutional  limit 
regard  was  had  only  to  the  amount  which 
might  fall  due  within  a certain  year 
and  if  the  revenue  for  that  year  was 
sufficient  over  and  above  the  payment 
of  other  expenses,  then  there  was  no 
debt  incurred  within  the  constitu- 
tional prohibition.  In  other  words  it 
was  practically  decided  that  although 
the  contract  was  for  twenty  years  it 
was  considered  by  the  court  from  the 
debt-creating  point  of  view  as  if  it 
had  oeen  twenty  separate  contracts, 
one  covering  each  year.  And  the 
authorities  all  agree  that  if  the 
amount  to  be  paid  in  any  year  under 
such  a contract  exceeds  the  income 
and  revenues  for  such  year  against 
which  it  is  a charge,  it  would  be 
invalid,  at  least  to  the  extent  of 
such  excess.  There  are  many  considera- 
tions which  in  our  opinion  sustain  the 
decisions  in  those  cases,  but  they 
afford  no  authority  for  holding  that 
the  county  court  in  this  State  under 
the  Bridge  Act  can  contract  for  a 
supply  of  bridges  covering  a period 
of  years,  one  bridge  to  be  built  each 
designated  year  and  to  be  paid  for  out 
of  the  revenue  for  the  year  in  which  it 
shall  be  built.  All  the  provisions  of 
the  Bridge  Act  are  inconsistent  with 
any  such  power  in  the  county  court." 


And  further,  at  1.  c.  599: 

"But  confining  ourselves  to  the  facts 
in  evidence  and  the  statute  governing 
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the  building  of  bridges,  as  already 
said  the  statute  required  the  oounty 
court  to  make  an  appropriation  before 
the  Road  and  Bridge  Commissioner  let 
the  contract.  The  record  shows  that 
the  county  court  on  the  5th  day  of 
September,  1889,  made  an  appropria- 
tion to  pay  for  the  building  of  the 
bridges.  How,  out  of  what  revenue  was 
it  authorised  to  make  this  appropria- 
tion, that  of  ie89  or  that  of  1890? 

V«e  think  the  Constitution  answers 
this  questions  they  could  only  make 
it  out  of  the  revenue  of  1889,  and 
in  this  particular  case  this  conclusion 
is  reinforced  by  the  fact  that  the 
bridges  contracted  for  were  to  be 
completed  in  the  year  1889,  and  as 
the  obligation  was  incurred  in  1889 
and  the  bridges  were  to  be  built  in 
that  year  and  the  appropriation  was 
made  in  that  year,  we  think  there 
can  be  no  escape  from  the  conclusion 
that  the  indebtedness  thereby  created 
was  a charge  against  the  revenues 
provided  for  the  year  1889,  and  not 
the  revenues  of  1890.  Clearly  the 
county  court  was  not  authorized  to 
appropriate  revenues  which  were  to  be 
derived  from  t axat ion  in  the  year  1890, 
when  such  taxes  had  never  been  assessed, 
levied  or  collected.  While  the  county 
court  may  in  any  one  year  draw  war- 
rants, after  the  revenue  has  been  pro- 
vided and  the  taxes  levied  within  the 
scope  of  the  3e  vy  and  income  for  such 
year,  it  is  too  plain  for  argument 
that  the  constitution  forbids  the 
anticipation  of  the  revenues  of  any 
subsequent  years;  if  not,  all  that 
has  been  said  in  regard  to  the  force 
and  effect  of  section  12  of  article 
10  of  the  Constitution  to  the  effect 
that  its  purpose  was  to  put  counties 
upon  a cash  system  instead  of  the  old 
credit  plan,  has  been  in  vain." 


The  above  quoted  decision  is  further  quoted  from 
approvingly  in  the  cases  of  Hawking  v.  Cox,  334  ido.  1.  c 
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648,  ana  Sager  v.  City  of  Stanberry,  336  Mo.  2 13. 

tte  are  therefore  of  the  opinion  that  that  portion 
of  Section  14  which  attempts  to  make  the  legal  unpaid 
obligations  of  a prior  year  a first  charge  in  the  budget 
against  the  revenues  of  the  budget  year, is  violative  of 
Section  12  of  Article  X of  the  Constitution  of  Missouri. 
Another  argument  which  fortifies  this  conclusion  is  that 
of  decisions  oy  our  Supreme  Court,  and  especially  State 
ex  rel.  v.  Johnson,  162  Mo.  621,  to  the  effect  that  when 
legal  unpaid  obligations  which  have  been  incurred  in  any 
year  within  the  anticipated  revenue  of  the  county  remain 
unpaid  such  legal  unpaid  obligations  can  only  be  paid  out 
of  the  surplus  remaining  in  any  year  in  the  future,  or  by 
delinquent  taxes  which  are  paid  into  the  treasury  for  the 
year  in  which  said  unpaid  obligations  were  incurred. 


VII 


"Is  there  a direct  conflict  between 
the  provisions  of  Section  12139  Re- 
vised Statutes  of  Missouri,  1929, 
and  Section  14  of  the  County  Budget 
Law,  when  the  payment  of  unpaid 
legal  obligations  for  prior  year 
will  prevent  the  payment  of  ’services 
that  are  usual,  and  for  all  expenses 
necessary  to  maintain  the  county 
organization  for  any  year'  as  pro- 
vided by  Section  12139  Revised 
Statutes  of  Missouri,  1929?" 


This  question  relates  closely  to  your  (Questions  V 
and  VI,  and, having  come  to  the  conclusion  that  a portion 
of  Section  14  of  the  County  Budget  Act  is  unconstitutional, 
it  would  naturally  follow  that  the  provisions  of  Section 
12139,  as  follows: 

"He  shall  procure  and  keep  a 
well-bound  book,  in  which  he 
ahall  make  an  entry  of  all  war- 
rants presented  to  him,  for  pay- 
ment, which  shall  have  been 
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legally  drawn  for  money  by  the  county 
court  of  the  county  of  which  he  is 
the  treasurer  stating  correctly  the 
date,  amount,  number,  in  whose  favor 
drawn,  by  whom  presented,  and  the  date 
the  same  was  presented;  and  all  war* 
rants  so  presented  shall  be  paid 
out  of  the  funds  mentioned  in  such 
warrants,  and  in  the  order  in  which 
they  shall  oe  presented  for  payment* 
Provided,  however,  that  no  warrant 
issued  on  account  of  any  debt  in- 
curred by  any  county  other  than  those 
issued  on  account  of  the  ordinary  and 
usual  expenses  of  the  county,  shall 
be  paid  until  all  warrants  issued 
for  money  due  from  the  county  on 
account  of  services  that  are  usual, 
and  for  all  expenses  necessary  to 
maintain  the  county  organisation 
for  any  one  year,  shall  have  been 
fully  paid  and  liquidated,” 


would  remain  potent  and  in  full  force  and  effect. 

But  conceding  there  is  a conflict  between  the  pro- 
visions of  Section  12159  and  Section  14,  and  conceding 
that  the  paragraph  referred  to  in  Section  14  is  constitu- 
tional, we  think  the  Budget  Act  would  take  precedence 
over  Section  12139  for  the  reason  that, as  mentioned  supra. 
Section  22  repeals  all  inconsistent  statutes  and  all 
conflicting  statutes  in  so  far  as  the  same  are  inconsistent 
or  in  conflict  with  the  County  Budget  Act. 


Respectfully  submitted. 


OLLIVER  V.  NOLEN 
Assistant  Attorney  General 

APPROVED* 


t,  r.  tate&r 

(Acting)  Attorney  General 
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DEPOSITORIES:  ) Depositories  must  be  selected  in  the  statutory 

ELEEMOSYNARY  BOARD:  ) manner,  notwithstanding  no  interest  payable 

after  August  23,  1937,  under  Federal  law  and 
regulations# 


June  10,  1937# 


(I 


honorable  k.  ^d,  Jameson 
President  noard  of  ‘“anagers 
-tote  iileexnosynury  institutions 
Jefferson  City,  Missouri 


Dear  ^-r . Jameson: 


ihis  is  to  acknowledge  your  Je  tter  of  June  4, 

1937,  relative  to  •,  he  selection  of  depositories  for  the 
funds  of  the  eleemosynary  Board.  Your  letter  is  as  follows: 

"I  think  you  will  find  under  the  Mis- 
souri lav/  the  eleemosynary  ooard  is 
required  to  advertise  every  two  years 
for  the  aq/osit  of  our  funds  in  the 
banks  in  the  towns  in  which  the  insti- 
tutions are  located# 

!'I  am  also  advised  that  the  1936 
• .federal  ranking  Daw  prohibits  the  banks 
from  paying  any  interest  on  daily  bal- 
ances# 

”1  had  sent  out  notices  yesterday  to  be 
published  for  the  deposit  of  these  funds, 
but  I have  recalled  notice  today  until 
I can  get  an  opinion  from  your  office 
in  regard  to  sane,  it  does  not  seem 
wise  to  me  far  the  stare  to  pay  out  .,75.00 
or  vlOO.OO  to  advertise  for  the  oeposi- 
tory  for  these  funds  when  the  banks  are 
prohibited,  by  the  f eder  .1  law,  from 
paying  out  any  interest. 

M ill  you  kindly  furnish  me  with  an 
opinion  as  to  what  1 should  do  under 
these  circumstances. n 


Hon.  W.  hd.  Jameson 


2- 


une  10,  1937. 


Under  the  provisions  of  oection  8076,  R.  6.  i«o. 
1929,  It  is  the  duty  of  all  boards  of  managers  * * * who 
have  the  management  of  any  state  institutions,  having  the 
custody  of  any  funds,  on  or  before  the  first  i.onday  of  July 
of  each  odd-numbered  year  to  receive  sealed  proposals  from 
banking  corporations,  associations,  trust  companies  or 
individual  bankers  in  any  city,  town  or  county  in  which  any 
sucn  institutions  may  be  located  which  nay  desire  to  be 
selected  as  depositories  of  the  moneys  and  funds  of  such 
institution,  and  it  is  further  provided  that  "notice  that 
such  bids  will  be  received  shall  be  published  by  the  secre- 
tary of  the  board  at  least  twent.  days  before  the  meeting  at 
which  such  depository  is  to  be  selected  in  some  newspaper 
published  in  said  city,  town  or  county  at  least  once  in  each 
week. " 


ihe  succeeding  sections,  namely,  8677,  8678,  8679, 

8680  and  8681  provide  the  method  and  manner  of  the  selection 
of  such  depositories,  the  rate  of  interest,  the  bond  to  be 
filed  with  tiie  secretary  of  the  board  by  the  depository, 
and  all  of  tbe  machinery  necessary  in  the  selection  of  said 
depositoxy  is  set  out  in  the  above  sections,  ihese  sections 
of  the  statute  are  in  force  and  effect  and  they  stand  neces- 
sarily as  the  law  at  the  present  time,  and  it  is  our  opinion 
that  you  are  without  authority  to  proceed  in  any  other  manner 
than  as  provided  by  these  sections  of  the  statute. 

It  is  true  that  after  august  23,  1937,  all  member 
bank 3 of  the  Federal  Reserve  system  will  be  prohibited  from 
paying  interest  upon  deposits  of  mo^y,  public  or  private, 
payable  on  demand;  and  also,  tinder  regulations  of  the  Federal 
deposit  insurance  Corporation,  Insured  banks  or  trust  companies 
will  then  be  prohibited  from  paying  interest  on  such  fu-.ds. 
oo,  there  is  nothing  at  this  time  to  prevent  such  banks  from 
paying  Interest  until  said  date. 

ihe  59th  General  Assembly  v/hich  adjourned  June  8, 

1937,  by  ~>enate  nlll  «o.  97,  ich  bus  been  approved  by  the 
Governor,  auded  a now  section  to  article  2,  chapter  34,  relat- 
ing to  banks,  numbered  5388a,  ana  by  senate  uill  ao.  123  added 
a new  section  to  Article  3,  chapter  34,  R.  o.  *~o.  1929,  relating 
to  txust  compunii>3,  to  be  known  as  Section  5459a,  forbidding 
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a^l  state  banks  and  trust  companies  payiry  Interest  upon 
deposltis  of  moneys,  public  or  private,  payable  on  demand, 
at  a rate  In  excess  of  the  then  current  rate  of  Interest 
authorized  by  the  laws  of  the  United  dtates  of  ;unorica  or 
by  regulations  Issued  under  authority  of  such  laws,  to  be 
paid  on  such  deposits  by  member  banks  of  the  federal  Reserve 
system  or  by  banks  whose  deposits  are  Insured  by  the  Federal 
j-eposit  insurance  Corporation# 

±hose  new  statutes  will  preclude  the  payment  of 
Interest  by  all  banks  and  trust  companies  on  public  funds, 
payable  on  cemand,  so  long  as  the  member  banks  of  the  Federal 
he serve  system  are  prohibited  by  federal  law  from  paying 
interest,  and  banks  and  trust  companies,  whose  deposits  are 
insured  by  the  Federal  Deposit  Insurance  Company,  are  pro- 
hibited from  paying  interest  by  regulations  under  authority 
of  the  Federal  lav;, 

uenate  hill  uo,  124,  providing  for  the  manner  of 
securing  deposits  of  t.e  various  state  and  political  sub- 
divisions ana  boards  and  Institutions  having  control  of 
public  funds,  has  lmterially  changed  the  law  relative  to  the 
securing  of  public  funds  by  pledging  certain  designated 
securities,  but  this  law,  as  well  as  senate  hill 3 "os,  97 
and  98,  doe 3 not  become  effective  until  ninety  days  after 
the  adjournment  of  the  Legislature,  namely,  oeptember  6th, 
1937. 


It  is,  therefore,  our  opinion  that  in  the  selection 
of  the  depositories  for  tne  public  funds  under  the  juris- 
diction of  your  board,  that  you  should  proceed  in  the  statu- 
tory manner  and  we  are  unable  to  advise  you  not  to  proceed 
in  the  manner  as  provided  by  the  statutes  in  the  selection 
of  said  depositories. 


Very  truly  yours. 


oJVhLL  K.  HLT/ITT 
assistant  -/it!  orney-deneral 

At  1 KDV  lDx 


J.  L.  TaYLOR 

(acting)  Attorney -oenral 


OPT;  . pfj 


I 


GOVERNOR  i 

BILL  : The  Governor  must  return  Bill'  ^resented  to 

him  where  Legislature  finally  adjourns  within  t en 
days  after  such  presentation. 


b' 


Jin*  11,  1937 


Honorable  J.  D.  James 
Secretary  to  Governor 
Lloyd  C.  Stark 
Jefferson  City, Missouri 


Dear  Mr.  James: 


Your  oral  request  for  an  opinion,  as  we  under- 
stand it,  is  as  follows: 

"Is  it  necessary  that  the  Governor 
return  bills  presented  to  him  by 
the  General  Assembly  within  ten  (10) 
days,  where  the  General  Assembly 
finally  adjourns  before  the  expira- 
tion of  said  ten  (10)  days." 


Section  12  of  Article  V of  the  Constitution 
of  Missouri  is  decisive  of  this  question,  and  reads  as 
follows : 


"The  Governor  shall  consider 
all  bills  and  joint  resolutions, 
which,  having  oeen  passed  by 
both  houses  of  the  General 
Assembly,  shall  be  presented 
to  him,  he  shall,  within  ten 
days  after  the  same  shall 
have  been  presented  to  him, 
return  to  the  house  in  which 
they  respectively  originated, 
all  such  bills  and  joint  resolu- 
tions, with  his  approval  indorsed 
thereon,  or  accompanied  by  his 
objections:  Provided,  That  if 
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the  General  Assembly  shall  finally 
adjourn  within  ten  days  after  such 
presentation,  the  Governor  may, 
within  thirty  days  thereafter,  return 
such  oills  and  resolutions  to  the 
office  of  the  Secretary  of  State, 
with  his  approval  or  reasons  for 
disapproval." 


It  is  a fundamental  principle  of  constitutional 
construction,  so  well  known  as  to  require  no  citation  of 
authority,  that  where  a constitutional  provision  is  plain 
and  unambiguous  there  is  no  room  for  construction. 

The  above  section  clearly  provides  that  if 
the  General  Assembly  finally  adjourns  within  ten  days 
after  a bill  has  been  presented  to  the  Governor  that  the 
Governor  may,  within  thirty  days  thereafter,  return  auch 
bill  to  the  office  of  the  Secretary  of  State  with  his 
approval  or  reasons  for  disapproval. 

It  is,  therefore,  the  opinion  of  this  Department 
that  where  the  General  Assembly  finally  adjourns  within 
ten  days  after  a bill  or  bills  have  been  presented  to  the 
Governor,  that  the  Governor  has  thirty  days  after  final 
adjournment  to  return  said  bill  or  bills  to  the  office  of 
Secretary  of  State  with  his  approval  or  reasons  for  dis- 
approval • 


Respectfully  yours. 


J jiT  s LC 


J.  S,  TAYLOR 

(Acting)  Attorney  General 


PURCHASING  AGENT:  STATE: 


May  acquire  land  in  the  name  of  State 
of  Missouri  to  the  use  and  benefit  of 
the  Board  of  Managers  of  the  Elee- 
mosynary Institutions, 


August  23,  1937. 


\ 


Hon.  .*,  *d  Jaueson,  President, 
Board  of  managers , 

State  eleemosynary  Institutions, 
Jefferson  City,  Missouri. 


F ! i.  E_D 


Bear  -ir.  Jameson: 


We  wish  to  acknowledge  your  request  for  an  opinion 
wherein  you  state  as  follows: 

"State  Hospital  #2,  St.  Joseph,  owns 
150  acres  of  land.  There  is  a tract  of 
ten  acres  thnt  would  just  square  up  our 
property  there  and  is  so  situated  that 
it  would  be  a great  advantage  to  the 
hospital  to  own  it. 

"Section  2 of  the  Purchasing  Agent  Act, 

Laws  of  1933,  page  411,  it  seejua  would 
provide  for  the  purchase  of  land  by  the 
Purchasing  Agent.  Por  a lonto  time 
previous  Boards  nave  tried  to  buy  this 
land,  and  heretofore  it  has  been  priced 
at  *10  ,00 v . 

"I  have  had  the  Purchasing  Agent  look 
into  this  land  and  if  he  has  authority 
to  buy  it  we  would  like  to  *~ake  an  offer 
of  not  less  than  ^4000.00  or  more  than 
v 5000.00  for  it,  which  would  be  a great 
bargain  to  the  Institution. 

"rfill  you,  therefore,  furnish  me  with 
your  opinion  as  to  the  authority  of  the 
Purchasing  Agent  to  buy  this  land." 


Hon.  't.  sd  Juiiiee on 
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Section  2 of  the  Purchasing  Agent  Act,  Laws  of 
Mssouri,  1933,  page  411,  provides  as  follows: 

"The  Purchasing  Agent  shall  nurchase 
all  supplies  except  printing,  binding 
and  paper,  as  provided  for  in  Chap. 

115,  A.  S.  1929,  for  all  departments 
of  the  State,  except  as  in  this  Act 
otherwise  provided.  He  shall  negotiate 
all  leases  and  purchase  all  lands, 
except  for  such  departments  as  derive 
their  power  to  acquire  lands  from  the 
Constitution  of  the  state." 

Section  8574,  n.  S.  i^o.  1929,  provides  in  part  as 

follows: 

"The  board  of  managers  of  the  elee- 
mosynary institutions  shall  have  the 
care  and  control  of  the  property,  real 
and  personal,  owned  by  the  state  and  used 
in  connection  with  the  several  institu- 
tions, and  the  title  to  all  real  estate 
or  personal  property  now  owned  by  said 
eleemosynary  institutions  or  by  the 
state  for  their  use  or  that  may  hereafter 
be  purchased  by,  or  donated  to  such  in- 
stitution, shall  be  vested  in  the  board  of 
managers  for  the  use  and  benefit  of  said 
institution. " 

We  find  no  provision  in  the  Constitution  of  the  State 
of  ..issouri  authorizing  the  Board  of  i.anagers  of  the  State 
Eleemosynary  Institutions  to  acquire  land.  This  power  has  by 
statute  been  delegated  to  the  State  Purchasing  Agent. 

We  are  therefore  of  the  opinion  that  if  there  are  funds 
available  for  the  purchase  of  the  land  hereinabove  described, 
the  State  Purchasing  Agent  may  acquire  same  in  the  name  of  the 
State  of  Missouri  to  the  use  and  benefit  of  the  Board  of  managers 
of  State  nospital  No.  2. 

hespecti ally  submitted, 


iuU  »<aBSMu^AN  , 

aPPhO VAh:  assistant  Attorney  General. 


J.  h.  l^fLQK, 

(Acting)  Attorney  General. 


la.CHH 


EASEMENTS: 


Board  of  Managers  of  Eleemosynary  Institute  ''ns  cannot  ^ 
convey  an  easement  without  an  act  of  the  General 
Assembly  authorizing  same* 


August  31,  1937. 


Hon.  ii.  Ed  Jameson,  President, 
Board  of  Managers, 

State  Eleemosynary  Institutions, 
Jefferson  City,  i-dssouri . 


wear  mr.  Jameson: 


><e  wish  to  acknowledge  your  letter  of  august  18th, 
together  with  enclosure,  wherein  you  state  as  follows: 

"I  enclose  you  herewith  letter  from 
k.  L.  Austin,  Industrial  Agent  for 
the  Erisco  Lines,  having  to  do  with 
their  side  track  to  the  State 
Sanatorium  at  kt.  Vernon,  in  Lawrence 
County.  This  side  track  is  maintained 
for  the  exclusive  use  and  purposes  of 
that  institution. 

"It  seems  that  they  are  asking  an  ease- 
ment before  agreeing  to  continuing  to 
keep  it  in  good  repair.  We  get  all  our 
coal  for  that  Institution  over  this 
track. 

"I  presume  this  is  purely  a technical 
matter  about  which  there  will  never  be 
any  objection  and  If  you  can  cite  me  as 
to  how  to  proceed  in  the  matter  I will 
greatly  appreciate  it." 

Your  enclosure  reads  as  follows: 

"Your  people  at  mt.  Vernon  have  been 
negotiating  with  us  in  regard  to  our 
taking  over  the  cost  of  maintaining  the 
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industry's  tracx  serving  the  sani- 
tarium at  that  point.  Our  x..anag ement 
is  agreeable  to  assuming  this  expense 
but  to  avoid  confliot  with  the  rules 
of  the  Interstate  Commerce  Commission 
we  should  acquire  title  to  right  of  way 
on  which  the  track  lays,  also  ownership 
of  the  material  in  the  track. 

"The  object  of  this  letter  is  to  inquire 
whether  or  not  you  can  arrange  to  convey 
to  us  by  easement  or  some  other  document 
the  ownership  of  this  track. 

"iVill  be  pleased  to  hear  from  you  at 
your  convenience." 


Section  8574,  it.  S.  ~o.  1929,  provides  as  follows: 

"The  board  of  managers  of  the  elee- 
mosynary institutions  shall  have  the 
care  and  control  of  the  property,  real 
and  personal,  owned  by  the  state  and  used 
in  connection  with  the  several  institutions, 
and  the  title  to  all  reel  estate  or  per- 
sonal property  now  owned  by  said  elee- 
mosynary institutions  or  by  the  state 
for  their  use  or  that  may  hereafter  be 
purchased  by,  or  donated  to  such  institu- 
tion, shall  be  vested  in  the  board  of 
managers  for  the  use  and  benefit  of  said 
institution;  or  in  the  event  of  a gift 
or  donation  to  the  use  and  benefit  to 
either  of  said  institutions  as  may  be 
designated  by  the  donor.  The  boa id  of 
managers  of  said  Institutions  shall  not 
sell  or  In  any  -anner  dispose"  of  any  real 
estate  belonging  to  either  of  said  in- 
stitutions without  au  ac i of  the  general 
assembly  authorizing  such  sale  or  disposal 
of  such  real  estate." 
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In  the  case  of  muhlman  ▼.  atewart , 28 2 mo.  106, 

221  8.  *•  31,  1.  c.  33,  the  court  In  holding  that  an  easement 
was  an  Interest  in  land,  said: 

"An  easement,  being  an  interest  in 
land,  can  be  created  only  by  grant 

+ * ♦ «9 


In  the  case  of  Jackson  v.  Parker,  9 Cowen  (N.  Y. ) 73, 

1.  c.  81,  the  court  in  holding  that  real  estate  was  an  interest 
in  land,  said: 

"The  term  estate  is  very  comprehensive, 
and  signifies  the  quantity  of  interest 
which  a person  has,  from  absolute 
ownership  down  to  naked  possession. 

It  is  the  possession  of  lands  which 
renders  them  valuable,  and  the  quantity 
of  interest  is  determined  by  the  duration 
and  extent  of  ttie  right  of  possession. 
neal  estate,  therefore,  includes  every 
possible  interest  in  lunds,  except,  a 
mere  chattel  interest." 

In  the  case  of  Hoyt  v.  Hart,  87  Pac.  (Calif.)  569, 

1.  c.  572,  the  court  in  holding  that  an  easement  was  real 
estate,  said: 

"An  easement  is  real  estate;  and  its 
possession  or  title  is  involved  in 
an  action  seeking  damages  for  past 
trespasses  upon  such  basement,  where 
the  defendant  puts  in  issue  the  existence 
of  the  easement." 

tie  direct  your  attention  to  the  Laws  of  iJ.ssouri, 

Kxtra  Session,  1933-1934,  page  151,  where  the  Hoard  of  i-anagers 
of  the  kleemosynary  Institutions  of  the  otate  of  Missouri  was 
authorized  to  convey  an  easement  to  the  City  of  Pulton  for 

sewer  purposes: 

"The  Board  of  managers  of  the  Slee- 
mosynary  Institutions  of  the  State  of 
Missouri  1 8 hereby  authorized  to  con- 
vey to  the  City  of  Fulton  an  easement 
for  sev/er  purposes,  for  the  establish- 
ment and  construction  of  a sewage  disposal 
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plant  and  the  necessary  connection 
or  connections  therewith,  to  be  owned 
by  said  City,  on  and  over  land  of 
the  State,  title  to  which  hae  been 
vested  by  section  8574,  revised 
Statutes  of  Missouri  for  1^29,  in  said 
Board  of  .-ana&ers  of  the  eleemosynary 
Institutions  for  the  use  and  benefit 
of  State  Hospital  No.  1.  * • 


Jfrou  the  foregoing,  we  are  of  the  opinion  that  an 
easement  is  real  eetate  within  the  meaning  of  Section  8574, 

R.  s.  *..o.  1929,  supra,  and  therefore  that  the  Board  of  managers 
of  the  State  of  Missouri  may  not  convey  an  easement  without  an 
act  of  the  General  -ssembly. 


Respectfully  submitted, 


LAX  .vASSKR^AH , 

Aesistant  Attorney  General. 


APPROVED: 


J • iii  • T.  A iiOi\  | 

(.acting)  Attorney  General. 


:H  it 


INSA.NL  PERSONS:  Procedure  and  action  under  Sections  8644  to 

8648,  Laws  of  Mo,  1937,  p,  510,  are  to  be 
strictly  construed. 

Procedure  outlined. 


October  13,  1937, 


Honorable  VI , u,d.  Jameson 
^resident  board  of  onagers 
otate  eleemosynary  Institutions 
Jefferson  City,  Missouri 


i>ear  ..r . Jameson: 


This  department  acknowledges  receipt  of  your 
letter  enclosing  a memorandum  concernin  the  interpretation 
of  the  Laws  of  Missouri,  1937,  page  509  to  612,  Inclusive, 
same  relating  to  proceedings  for  admission  of  county  patients 
to  State  Hospitals.  You  desire  our  instructions  or 
criticisms  of  the  same, 

.-efore  reviewing  the  sections  as  you  have  them 
numbered,  we  must  consid  r in  the  first  instance  the  decision 
in  sx  Parte  *iCJ->aughlin,  105  h.  W.  (2d)  1020,  'Phis  decision 
construed  sections  8643,  8644,  8645,  8646  and  8648  of  article 
2,  Chapter  46,  R,  6,  Lo.  1929,  which  the  Legislature  repealed 
~nu  reenacted  in  1937.  The  decision  is  important,  however, 
for  the  reason  that  it  offers  two  principles  of  law  governing 
these  statutes.  First,  page  1022: 

"There  is  another  reason  for  holding 
the  judgment  void.  The  proceeding 
against  petitioner  was  in  vltum  and  if 
the  statutes  regulating  the  proceeding 
were  not  followed  strictly,  the  judgment 
is  void,  Ruckert  v,  *.oore,  317  i-o,  228," 


and  se  cond , 


"The  county  court  is  a court  of  limited 
jurisdiction,  and  jurisdiction  to  render 
the  judgment  here  involved  'must  affirma- 
tively appear  on  the  face  of  the  proceed- 
ings,' Lodaridge  v.  Patterson,  222  iio, 
146." 
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We,  therefore,  c .include  that  the  new  statutes  are  mandatory 
in  their  terms  and  must  be  followed  strictly,  otherwise  the 
judgment  must  be  void. 

We  think  that  the  memorandum  sets  out  the  correct 
procedure  and  i3  in  substance  correct.  However,  we  offer  the 
following  sugf e s ti ons : 


FIRST:  Under  Section  8643,  supra,  the  memorandum  states 

that  it  should  follow  the  form  of  affidavit  substantially. 

We  suggest  that  it  be  follower  verbatim  ot  literatim  et 
punctuatim,  as  the  section  sets  forth  the  form  of  the  affidavit 
and  there  Is  no  reason  why  the  same  should  not  be  followed 
literally. 


FIFTH:  We  suggest  that  the  following  be  added  to  this 
instruction: 

The  county  clerk  shall  issue  subpoenaes  for 
the  pE  r 3 ons  named  in  the  affidavit  a 3 
witnesses  and  to  such  other  persons  as  he 
may  think  proper  or  persons  who  may  be 
competent  to  testify  as  to  the  sanity  of 
the  accused  person,  and  subpoenaes  should 
be  Issued  in  behalf  of  the  alleged  insane 
person  at  his  request  or  at  the  request  of 
his  attorney. 


SIXTH:  The  memorandum  contains  the  statement  that  " The 

hearing  must  be  before  the  court  without  a Jury."  hile  it 
Is  true  that  the  hearing  must  be  before  the  court,  the  question 
of  whether  or  not  a jury  Is  to  be  used  is  entirely  within  the 
discretion  of  the  court.  If  the  alleged  Insane  person  demands 
a hearing  before  a lury,  the  same  should  be  granted.  If.  a 


ohVaJilTH : The  memorandum  should  set  forth  all  of  the 

elements  of  the  court  order,  which  are: 
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(a)  .Chat  a citizen  (naming  him)  residing  with- 
in the  same  county  as  the  allegea  insane  person  has  filed 
with  the  clerk  of  the  county  court  a verified  statement 
in  writing  as  the  fora  of  affidavit  sets  forth  in  Section 
8643,  Laws  of  uiissouri,  1937,  p.  510# 

(b)  That  the  clerk  has  caused  the  alleged  in- 
sane person  to  be  served  with  written  notice  of  the  proceed- 
ings, and  that  the  notice  stated  the  nature  of  the  proceed- 
ing, time  and  place  when  the  proceedings  will  be  hearu  by 
the  court,  and  that  the  alleged  insane  person  is  entitled  to 
be  present  and  to  be  assisted  by  counsel, 

(c)  That  the  notice  be  served  on  the  alleged 
insane  person  a reasonable  time  before  the  date  set  for 
such  hearing# 

(d)  That  if  the  affidavit  contains  the  allega- 
tion that  the  alleged  insane  person  is  so  deranged  as  to 
endanger  himself  or  others  or  would  be  dangerous  to  the 
safety  of  the  community,  or  the  alleged  insane  person  be 

at  large,  that  the  clerk  would  forthwith  transmit  the  affi- 
davit and  complaint  filed  to  one  of  the  judges  of  the  county 
court  (naming  him);  that  the  judge  of  the  county  court  issue 
a warrant  authorizing  the  sheriff  to  apprehend  the  alleged 
insane  person  and  confine  him  or  her  until  the  de term: nation 
of  the  mental  condition  of  the  alleged  insane  person# 

(e)  That  the  clerk  issued  subpoenaes  for  the 
persons  named  as  witnesses  in  the  affidavit  and  for  other 
witnesses  including  witnesses  for  the  alleged  insane  person# 

(f)  That  after  service  with  notice  on  the  alleged 
insane  person  had  been  made  known  to  the  county  clerk  by 

the  return  of  the  sheriff,  the  clerk  forthwith  convened  the 
county  court  for  the  purpose  of  passing  upon  the  sanity  or 
insanity  of  the  alleged  insane  person# 

(g)  That  on  the  day  of  the  trial  or  hearing  the 
cause  proceeded  to  trial  before  the  court  with  or  without 
a jury  • 
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(h)  That  the  alleged  Insane  person  appeared 
by  attorney  or  any  attorney  wa3  appointed  to  represent 
him. 


(I)  That  the  court  caused  the  witnesses  to  be 
examined  and  the  trial  or  hearing  was  had. 

(J)  The  verdict  of  the  j ury  or  the  decision  of 

the  court. 

(k)  That  the  alleged  insane  person  is  a fit 
subject  to  be  sent  to  the  htate  hospital  (mention  the  name 
of  the  Hospital)  to  undergo  treatment  therein. 

(l)  lhat  the  medical  witness  or  witnesses  forth- 
with make  out  such  a detailed  history  of  the  case  as  is 
required  by  Section  8640,  H.  S.  wo.  1929. 

(m)  That  the  cost  of  the  examination  is  to  be 
paid  out  of  the  treasury  of  the  county. 

(n)  That  the  clerk  of  the  county  court  forth- 
with forward  a certified  copy  of  the  order  of  the  court  to 
the  superintendent  of  the  particular  hospital. 

(o)  That  the  clerk  make  a request  for  the  admis- 
sion of  the  person  found  to  be  insane  to  the  hospital 
(naming  the  hospital),  and  that  such  request  accompany  the 
order  of  the  court. 


ELhViiilTH:  ">Ve  suggest  that  the  county  clerk  issue  a 

warrant  in  accordance  with  Section  8649,  R.  6.  ho.  1929, 
to  the  sheriff  of  his  county  or  any  other  suitable  person. 

under  Section  8650,  K.  3.  ho.  1929,  the  relatives  of 
the  insane  person  have  the  right  if  they  choose  to  convey 
the  person  to  the  hospital.  In  such  event,  the  warrant  shall 
be  directed  to  the  relative. 
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If  the  above  suggestions,  alterations  and  changes 
are  included  in  the  memorandum,  we  are  of  the  opinion  that 
the  instructions  contained  therein  are  a proper  and  correct 
interpretation  of  the  new  and  old  sections  of  the  statutes 
relating  to  the  admission  of  county  patients  in  the  State 
Hospitals  of  Missouri* 


Respectfully  submitted. 


OLLIV^R  Vf.  UoLBf 

Assistant  attorney- General 


A*HKOVi.I : 


(acting) 


j*  o*  Taylor 

Attorney -General 


ELEEMOSY  ARY  INSTITUTIONS  ) Transfer  of  funds  at  end  of  biennium  in 
FUNDS  ) accordance  with  the  Laws  of  Missouri  1933 

Section  1,  page  415. 


December  1,  1937 


Hon.  W.  Ed.  Jameson 
President,  Board  ox  Managers 
tato  leemosynary  Institutions 
Jefferson  City,  Mis  uri 


.-I* 


FILED 


Dear  T'r.  Jameson: 

We  wish  to  acknowledge  your  request  for  an  opinion  wherein 
you  state  as  follows: 

"It  has  recently  come  to  my  attention  that 
your  department  has  made  a ruling  that 
affects  our  institutions  to  the  extent  that 
your  department  has  ruled  money  on  hand 
January  first  should  be  turned  back  to  the 
general  fund.  Apparently  jour  department  did 
not  take  Into  consideration  the  source  of 
these  moneys  or  did  not  take  into  consideration 
the  fact  that  the  money  was  placed  in  our  iiands 
for  a specific  purpose. 

May  I call  your  attention  to  a case  that  was 
decided  by  the  Supreme  Court. 

'In  the  case  of  State  ex  rel.  vs.  Regents,  305 
Mo.  57  the  Supreme  Court  clearly  points  out 
that  money  of  this  kind  is  not  public  funds 
within  the  contemplation  of  the  constitutional 
requirements,  such  require  ents  Article  10, 

Section  15.  Wor  is  it  money  such  as  would 
revert  to  the  general  revenue  fund  at  the  end 
of  the  biennium.  This  money  was  paid  under  the 
provisions  of  "ection  8629,  8668  and  86o9,  R.S. 

Mo*  1929,  to  a specific  institution  for  a 
specific  purpose,  either  by  counties  or  indi- 
viduals for  private  patients.  For  the  State  of 
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Mlssouri  to  divert  it  to  another  purpose 
would  not  only  violate  the  constitution  of 
the  State  of  Mis  ouri  but  the  constitution  of 
the  TJ  ited  States.  It  would  be  confiscation, 
without  due  process  of  law,  of  money  and 
would  be  not  only  illegal  but  unconscionable. " 

In  an  opinion  rendered  b^  this  Department  to  the  State 
Treasurer  under  date  of  November  17,  1937.  we  held  that  the  biennium 
of  1935,  1936  iiaving  ended,  and  assuming  all  warrants  on  same  had 
been  discharged,  the  unexpended  balance  remaining  in  the  following 
funds  ah  uld  be  transferred  and  placed  to  the  credit  of  the  ordinary 
revenue  fund  of  the  State  by  the  State  Treasurer: 

State  Hospital  No.  1 

State  Hospital  No.  2 

State  Hospital  Ho.  3 

State  Hospital  No.  4 

Missouri  o^ate  School 

Missouri  State  Sanatorium. 

Section  8666  R.  S.  Mo.  1929,  establishes  and  creates  the 
aoove  funds  and  provides  in  part  that: 

"V/he never  any  moneys  are  paid  into  the  state 
treasury  under  the  provisions  of  this  article, 
they  shall  be  receipted  for  by  the  state 
treasurer  and  placed  to  the  credit  of  the  fund 
to  which  they  respectively  belong,  so  that 
money  derived  from  each  institution  may  be 
placed  to  tire  credit  of  the  fund  herein  pro- 
vided for  that  institution. " 
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You  cite  us  to  the  case  of  State  ex  rel.  vs.  Regents,  305 
Mo.  57,  264  S.  W.  698,  and  ask  that  we  reconsider  our  ruling. 

The  "Regents”  case,  supra,  was  an  original  proceeding  by 
mandamus  brought  by  the  State  Treasurer  to  co.  ;pel  the  Board  of 
Regents  of  the  N.E.  Missouri  State  Teachers  College  to  pay  certain 
moneys  Into  the  State  Treasury.  The  board  had  insured  Its  property 
against  loss  and  damage  by  fire,  making  itself  benef iciary,  and 
paying  the  premiums  out  of  unappropriated  money  in  Its  iianda  derived 
from  students'  fees. 

Tiie  State  Treasurer  relied  cniefly  upon  the  following 
constitutional  provisions: 

Section  43,  Article  IV  of  the  Missouri  Constitution  provides 
in  part  that: 

"All  revenue  collected  and  moneys  received 
by  the  State  from  any  source  whatsoever 
shall  go  into  the  treasury,  and  the  General 
Assembly  shall  hr.ve  no  power  to  divert  the 
same,  or  to  permit  money  to  be  drawn  from 
the  treasury , except  in  pursuance  of  regular 
appropriations  made  by  law." 

Section  15,  Article  X of  the  Missouri  Constitution  provides 
in  part  that: 

"All  moneys  now,  or  at  any  time  hereafter. 

In  the  State  treasury,  belonging  to  the  State, 
shall,  immediately  on  receipt  thereof,  be 
deposited  by  the  Treasurer  to  tlie  credit  of 
the  State  for  the  benefit  of  the  funds  to 
which  they  respectively  belong,#  # ■». " 

And  upon  the  following  statutory  provisions  which  are 
applicable  to  the  case  at  bar: 

Section  8666  R.  S.  Missouri  1929  supra. 

Section  8667  R.  S.  Missouri  1929,  which  provides  how  the 
funds  are  to  be  appropriated: 
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"Any  moneys  In  the  state  treasury  to  the 
credit  of  any  of  t le  funds  In  this  article 
created,  paid  therein  under  the  provisions 
of  this  article,  or  so  much  thereof  as  may 
be  necessary,  shall  be  appropriated  by  the 
general  assembly  for  the  support  or  Improve- 
ment of  the  institution  to  which  the  fund 
belongs. " 

The  Court  in  the  "Regents"  case  in  commenting  on  Section 
43,  Article  IV  of  the  Missouri  Constitution,  supra  (1.  c.  64)  states 
that: 

• "This  provision,  it  will  be  seen  from  its 

terms,  which  are  wisely  chosen  as  a limitation 
upon  power,  is  restricted  to  'revenue  collected 
and  money  received  by  the  State  from  any  source 
whatsoever. ' By  revenue,  whether  its  meaning 
be  measured  by  the  general  or  the  legal  lexi- 
cographer, is  meant  the  current  income  of  the 
State  from  whatsoever  source  derived  which  is 
subject  to  appro  .riation  for  public  uses.  This 
current  income  may  be  derived  from  various 
sources  as  our  numerous  statutes  pttest,  but 
no  matter  from  what  source  derived,  if  required 
to  be  paid  into  the  Treasury,  it  becomes  revenue 
or  state  money;  its  clas.- iflcatlon  as  such  being 
dependent  upon  specific  legislative  enactment  or, 
as  aptly  put  b;,  the  respondent,  state  money  • 
means  money  the  state,  in  its  sovereign  capacity, 
is  authorized  to  receive — the  eource  of  its 
authority  being  the  Legislature. " ( ItaTlcs  Ours) 

The  Court  points  out  that  during  more  than  fifty  .years  of 
the  College's  operation  no  General  Assembly  ;iad  sought  to  either 
regulate  the  collection  or  disposition  of  student's  fees,  and  that 
such  funds  had  been  retained  and  expended  by  the  college.  The 
Court  in  its  opinion  states  (1.  c.  67)  that: 
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"In  the  foregoing  discussion  of  the  con- 
stitutional provision  Invoked  by  relator, 
we  have  stated  generally  that  no  statute 
required  the  payment  into  the  State  Treasury 
of  the  money  here  in  controversy;  and,  that 
a statutory  enactment  was  a prerequisite  to 
such  payment  and'  its  receipt  and  denoslT  'Ey 
The  ^Treasurer'  To  ehTlfcTe"  it,  under  the 
o on sTitution.  To  be  classified  as  state  money." 

(Italics  Ours). 

It  must  be  borne  in  mind  that  in  the  above  case  "no  statute 
required  the  payment  into  the  State  Treasury  of  the  money",  and  that 
such  was  necessary  "to  entitle  it  under  the  Constitution  to  be 
classified  as  state  money." 

Section  8608  R.  S.  Mo.  1929  sets  up  a revolving  fund  and 
provides  that  when  It  exceeds  a certain  sum  it  is  to  be  paid  into 
the  State  Treasury  as  follows* 

"Upon  a request  from  the  board,  the  state 
auditor  is  hereby  authorized  and  directed  to 
draw  a warrant  payable  to  the  steward  of  each 
of  the  Institutions  herein  named,  in  an  amount 
to  be  specified  by  the  board,  not  to  exceed, 
however,  the  sum  of  five  thousand  dollars,  and 
the  sum  so  specified  shall  be  placed  in  the 
hands  of  the  steward  as  a revolving  fund  to  be 
used  in  the  payment  of  the  Incidental  expenses 
of  the  Institution  for  which  he  has  been 
appointed;  and  all  moneys  arising  from  the 
sale  of  live  stock,  produce,  or  other  commo- 
dities produced  by  such  institution  shall  be 
paid  into  said  revolving  fund,  and  whenever  the 
amount  thereof  exceeds  tiie  sum  of  five  thousand 
dollars,  then  such  surplus  shall  be  £>ald  into 
the  state  treasury  to  the  credit  of  the  fund 
for  the  support  of  eleemosynary  Institutions. 

The  steward  shall  keep  a true  and  accurate 
account  of  all  moneys  received  and  of  all 
moneys  paid  out  of  said  fund  and  shall  take 
and  preserve  vouchers  for  all  expenditures 
therefrom.  Whenever  said  fund  Shall  fall 
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below  the  amount  necessary  to  have  on  hand 
for  the  payment  of  Incidental  expenses,  and 
within  the  limits  of  the  maximum  herein 
prescribed,  the  state  auditor  sliall,  upon 
request  of  the  board,  make  additional 
allowances  to  said  fund  by  drawing  his  warrant 
upon  the  state  treasurer  for  the  amount 
necessary  to  replenish  said  fund.” 

Section  8609  R.  S.  Missouri  1929,  specifically  provides  that 
moneys  received  by  any  institution  for  support  of  patients,  regard- 
less of  the  source,  be  paid  into  the  ^tate  treasury  as  follows* 

"All  moneys  received  by  any  institution  for 
the  support  of  patients  therein,  from  what- 
ever source  received,  shall  be  paid  into  the 
state  treasury,  and  shall  be  placed  to  the 
credit  of  the  fund  for  the  support  of  the 
eleemosynary  institutions." 

Section  8668  R.  S.  Missouri  1929,  provides  for  certain 
moneys  to  be  paid  into  the  treas  iry  of  the  respective  institutions: 

■Hereafter,  whenever,  under  any  law  of  this 
state,  or  any  rule  or  regulation  made  under 
the  authority  of  any  law  of  this  state,  any 
county,  municipality,  guardian,  trustee  or 
person  is  required  to  pay  any  sum  or  sums  of 
money  for  the  support  of  any  person  confined 
in  any  penal  institution,  or  in  any  state 
hospital,  reform,  industrial  or  other  elee- 
mosynary institution  belonging  to  this  state, 
or  established  or  maintained  by  this  state, 
or  is  required  to  pay  any  3um  for  the  main- 
tenance use  or  benefit  of  any  such  institution, 
the  same  shall  be  paid,  as  may  be  now  or 
hereafter  provided  b.,  law.  Into  the  treasury 
of  the  Institution  entitled  thereto." 
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But  Section  8669  R.  S.  Missouri  1929,  provides  that  the 
above  moneys  must  be  transmitted  by  the  treasurers  of  the  institu- 
tions to  the  State  treasury  as  follows* 

"whenever  any  sum  or  sums  of  money  shall  be 
paid  into  the  treasury  of  any  such  institu- 
tion under  the  provisions  of  the  preceding 
section,  or  any  law  of  this  state,  and  all 
moneys  which  may  be  received  into  the  treasury, 
or  by  any  officer  or  officers  of  any  such 
institution,  derived  from  the  employment  of 
the  inmates  thereof,  or  from  the  use  or  dis- 
position of  any  property  belonging  to  such 
institution,  and  all  moneys  coming  Into  the 
treasury,  or  into  the  hands  of  any  officer 
or  officers  of  any  such  institution  from  any 
other  source  whatever  for  the  support  or 
improvement  of  such  institution,  shall  be 
forthwith  entered  on  the  books  kept  by  the 
treasurer  or  other  financial  officer  of  such 
Institution,  so  as  to  snow  the  sourse  from 
whence  derived  and  from  whom  and  upon  what 
account  it  was  received,  and  the  same  shall 
then  be  forthwith  transmitted  by  such  treasurer 
or  other  financial  officer  to  the  state  treasury, 
and  the  state  treasurer  shall  give  his  receipt 
therefor. " 

It  is  at  once  a ^parent  that  the  instant  case  is  readily 
distinguishable  from  the  "Regents"  case  in  that  here  we  find  a 
specific  statute  that  the  moneys  received  be  transmitted  to  "the 
State  treasury  and  the  State  Treasurer  siiall  give  hie  receipt  therefor 

The  above  statutes  are  however  broadened  by  a subsequent 
statutory  enactment  by  the  Legislature,  found  in  the  Laws  of  Missouri 
1933,  Section  1,  page  415,  as  follows* 

"All  fees,  funds  and  moneys  from  whatsoever 
source  received  by  any  department,  board, 
bureau,  commission,  institution,  official  or 
agency  of  the  state  government  by  virtue  of 
any  law  or  rule  or  regulation  made  in  accordance 
with  any  law,  shall,  by  the  official  authorized 
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to  receive  same,  and  at  stated  Intervals, 
be  placed  in  the  state  treasury  to  the 
credit  of  the  particular  purpose  or  fund 
for  wnich  collected,  and  shall  be  subject  to 
appropr  iation  by  the  General  Assembly  for 
the  particular  purpose  or  fund  for  which 
collected  daring  the  biennium  in  which 
collected  and  appropriated.  The  unexpended 
balance  remaining  in  all  such  funds  except 
such  unexpended  balance  as  may  remain  in  any 
fund  authorized,  collected  and  expended  by 
virtue  of  the  provisions  of  the  Constitution 
of  tills  s *ate,  siiail  at  the  end  of  the 
biennium  and  after  all  warrants  on  same  liave 
been  discharged  and  the  appropriation  thereof 
has  lapsed,  be  transferred  and  placed  to  the 
credit  of  the  ordinary  revenue  fund  of  the 
state  by  the  state  treasurer.  Any  official 
or  other  pe.  son  who  shall  willfully  fall  to 
comply  with  any  of  the  provisions  of  this 
section,  and  any  person  who  shall  willfully 
violate  an>  provision  thereof,  shall  be  deemed 
guilty  of  a misdemeanor;  provided,  that  in  the 
case  of  state  educational  Institutions  there 
is  excepted  herefrom,  gifts  or  trust  funds 
from  whatever  source;  appropriations,  gifts 
or  grants  from  the  Federal  uovernment,  private 
organizations  and  individuals;  funds  for  or 
from  student  activities,  farm  or  housing 
activities,  and  other  funds  from  which  the  whole 
or  some  part  thereof  may  oe  liable  to  be  repaid 
to  the  person  contributing  the  same,  and 
hospital  foes;  all  of  which  excepted  funds 
shall  be  reported  in  detail  ouarterly  to  the 
Governor  and  biennially  to  the  General 
Assembly. " 

The  moneys,  fees  and  funds  received  by  the  ^oard  are  placed 
in  the  State  treasury  to  tlie  credit  of  the  particular  purpose  or 
fund  for  w;ilch  collected  and  are  subject  to  appropriation  by  the 
General  ssembly  for  tlxe  particular  purpose  or  fund  collected.  This 
is  In  accord  with  the  aoove  constitutional  p ovisions.*  The  Legislature 
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has  further  directed  that  the  unexpended  balance  at  the  end  of  the 
biennium  and  after  all  warrants  on  same  have  been  dl scourged  be 
transferred  and  placed  to  the  credit  of  the  ordinary  revenue  fund 
of  the  State  by  the  State  Treasurer. 

From  the  foregoing  we  are  of  the  opinion  that  the  funds 
of  the  State  hospitals,  Missouri  State  Srnatorlum  and  Missouri 
Training  School  (Marshall)  being  derived  from  sources  required 
by  the  statute  to  be  paid  into  the  state  treasury  are  state  moneys, 
and  subject  to  the  provisions  of  tiie  Laws  of  Missouri  1933,  Section 
1,  page  415  supra* 


Respectfully  submitted. 


MAX  WASHERMAN, 

Assistant  Attorney  General 


APPROVED: 


j:  vv  tayot 

(Acting)  Attorney  General 


MW:  TW 


SCHOOLS:  May  not  enact  rules  compelling  the  attenrance 

of”  students  at  religious  exercises. 


rch  1G,  1957 


Mr,  u;  ere  L,  Johnson 
Professor  of  nglish 
ehool  of  7 ines  and  ^tallurgy 
tolls.  Mis  ourl 

ear  Ir  s 

This  eoortment  Is  In  receipt  of  your  request  for 
an  opinion  under  date  of  March  15th,  wherein  you  at*  te 
ns  follows: 


" he  faculty  of  the  : c.hool  of  Vines 
on  March  second  enacted  the  following 
regulation: 


Insofar  as  the  Baccalaureate 
exercises  of  Commencement  \ eok 
are  by  custom  : Irmly  ostaM  shed 
os  a art  o the  Con  snowmen t 
ex  rcises,  and  the  candidates 
for  a degree  ore  now  by  acuity 
r Is  requ  rod  to  be  resent  «t 
the  omnencement  exercises,  un- 
less es  ©dally  excused  by  due 
authority.  It  Is  '"•dered  that  all 
candidates  for  e rees  be  Inform- 
ed by  letter.  In  ample  time  e- 
fore  onnencenent,  that  their 
presence  will  be  required  ot  the 
Bsccalnureate  exercises  ns  well 
ns  at  Commencement  ro  er. 


; ome  of  the  members  of  he  faculty 
doubt  the  extent  to  wdeh  this  regula- 
tion ern  be  enforced,  l,e.,  to  what 
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extent  the  faculty  can  require  attendance 
on  a sermon,  wh'ch  la  a religious  exer- 
cise. 1 e do  not  doubt  the  extent  to 
which  we  cen  excu  e Attendance,  especially 
U' on  conscientious  gro^mds.  Requiring, 
however,  may  he  a different  matter. 

I sm  writing  to  you  because  the  chool 
of  Mines  bus  no  regularly  -aid  et  or- 
ney,  on-. also  t ecouse  the  question  may 
sve  come  up  In  high  schools  or  else- 
w ere  end  'he  answer  Is  easily  arcer- 
ta  nnble  by  your  eoartment. 

I shall  vhr<nk  you  both  ''rofess lonrlly 
an  c ' ersonrlly  or  whatever  attention 
you  eon  , lve  this  'natter." 


rtlcle  II,  of  ection  6,  of  the  Mis  our 1 Constitu- 
tion provides  that  no  verson  shall  be  comoellod  to  attend 
any  place  or  system  of  worship,  thus: 


"That  no  rerson  can  be  comoelle:  to 
erect,  support  or  attend  ary  place  or 
system  of  worship,  or  to  maintain 
or  support  any  priest,  minister, 
.preacher  or  tosoher  of  any  sect, 
church,  creed  or  den  mine t Ion  of 
religion;  but  If  any  erson  shrill 
voluntarily  ranks  a contract  for  any 
such  objlect,  he  shall  bo  held  to  the 
•erformance  of  the  same." 


"tide  *1,  of  Section  7,  of  the  Missouri  Const Itition 
provides  that  no  money  shell  ever  be  token  from  the  public 
treasury  In  old  of  any  denomination: 


"'That  no  raon-  y shall  ever  be  taken 
from  t.he  •'ubllc  treasury,  ire  tly 
or  Indl-cctly,  *n  aid  of  any  church. 
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sect  or  :enominatio-  of  religion, 
or  In  aid  of  any  - lest,  preacher, 
minister  or  teacher  thereo  , os 
such;  and  that  no  preference  shall 
be  given  to  nor  any  discrimination 
mn  e opoinst  rr.y  church,  sect  or 
cr<  ed  of  religion,  or  any  orm  of 
reli  ious  a 1th  or  worship. " 


In  the  ease  of  Knowlton  vs.  ?aumhover,  166  ft.  • 
(Iowa)  202  l.e.  212,  the  oo  rt  in  holding  that  ou  11c 
schools  could  have  noth'rg  to  do  uith  rrli  ion  in  a ny 
resnect  whatever  snidi 


" he  school  is  n secular  end  ivll 
institution  in  tf:  ich  all  have  on 
eeual  interest,  and  none  may  law- 
fully make  use  of  it  ns  an  Instru- 
ment, or  take  advantage  of  its 
adminlstre tion,  as  an  opportunity 
for  the  rroraotlon  of  his  peculiar 
religious  views. 

* s the  state  can  have  nothing 
to  o with  reli  icn  except  to 
protect  every  one  in  the  enjoy- 
ment of  his  own,  so  the  common 
schools  cr.n  have  nothing  to  o 
with  roll;  ion  In  any  mpect  what- 
ever. liey  are  os  completely  secu- 
lar os  any  of  the  other  institutions 
of  'he  state.  In  which  all  the  people 
rllke  have  ecrual  rights  and  orivl- 
es. 1 Orton,  J.,  In  State  v.  _;onrd, 
s^oro . " 


e t'ke  not*-  of  your  statonient  to  the  ef  ect  t.h  * the 
baccalaureate  exercises  cons 'at  of  " a sermon,  id:  * ch  is  a 
r'li  ious  exercise'’  '■nd  nnemuch  os  the  chool  of  Mines 
ond  etollurgy  Is  o public  school,  support  d by  pu  lie  unda, 
we  are  of  the  op  ini  n that  to  compel  the  attendance  of  stu- 
dents pt  such  exercises  by  any  rule,  r ^ulaticn  or  o the  wise 
would  be  contrary  to  ect Ions  6 rnd  7,  of  /rtlcle  II  of  the 


Mr 


tj  ene  L,  Jrhnson 


March  16,  1037 


**iaronrl  o stltrution,  supra, 


espectfully  submltte;  , 


vro.  or:-  r.  wr  ns 


P F OV  : 

t: — 

(Act'ng)  ttO'Tnfy  General 


or : r?T 


COTTNTY  TREASUBER# 


County  Court  may  pay  for  sureuy  Dond  if  - reasurer 
elects  to  &;ive  same  and  Court  consents  thereto. 
BONDS;  Treasurer  must  give  separate  bonds  l'or  school  mens; s 

and  county  funds  in  statutory  amounts. 


► 
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Honorable  Alvin  H.  Juer^ensmeyer 
Prosecuting  Attorney 
'.arren  County 
arrenton,  Missouri 


Dear  Sirs 

Tills  is  to  acknowledge  y 'ur  letter  of  September 
29,  1937,  in  which  you  request  the  opinion  of  this  Depart- 
ment on  the  Questions  therein.  Your  letter  is  as  follows: 

"Under  the  1937  law  is  the  County 
Court  re.uired  to  pay  the  premium  on 
the  bond  for  t;  e County  Treasurer? 

.That  would  be  considered  a just  reason 
for  the  Court  refusing  to  pay  the 
premium  on  the  bond, 

Missouri  law  requires  that  the  Treasurer 
shall  give  a bond  for  twice  the  amount 
of  the  school  funds  on  hand,  and  the 
amount  set  for  the  County  ireasuror  uond 
is  not  less  than  ^20,000.  For  illustration, 
the  County  has  v 40, 000  in  its  school  fund 
and  i 50,000  in  the  county  fund.  Would  it 
■je  neccss  ry  for  the  Treasurer  to  give 
an  ^80,000  school  bond  and  a $50,000 
county  bond  or  could  the  Treasurer  give  a 
$30,000  school  bond  and  $30,000  county 
treasurer  bond,  the  two  bonds  totalling 
$60,000  and  being  in  excess  of  the  amount 
of  either  the  school  fund  or  the  comity 
fund?" 
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I. 

In  uhe  first  paragraph  of  your  letter  you  desire  to  know 
whether  or  not,  in  our  opinion,  the  county  court  is  required 
to  pay  the  premium  on  the  bond  for  the  county  treasurer. 

You,  no  doubt,  refer  to  the  bond  of  the  county  treasurer 
for  the  treasurers  recently  appointed  by  the  Governor  in  counties 
under  40,000  inhabitants  and  not  under  township  organization, 
and  in  counties  having  a population  of  75,000  inhabitants  and 
not  more  than  90,000  inhabitants,  under  the  provisions  of  the 
statutes  enacted  by  the  59th  General  Assembly,  and  found  at  pages 
424  et  seq..  Laws  of  Missouri,  1937.  At  the  same  session  of 
the  General  Assembly,  House  Bill  125,  found  at  page  190,  Laws 
of  Missouri,  1937,  was  enacted,  which  provides  in  part  as 
follows  s 


"Whenever  any  officer  of  this  state-**-* 
or  any  officer  of  any  county  of  this 
state* -*shall  be  required  by  law  of 
this  state***-* to  enter  into  any  official 
bond,  or  o ther  bond,  he  may  elect,  with 
the  consent  and  approval  of  tne  governing 
body  'of  sue  . state,  department,'  ooard^ 
bureau,  commission,  official,  county,  *** 
or  other  political  subdivision,  to  enter 
into  a surety  bond,  or  bonds,  with  a 
surety  company  or  surety  companies, 
authorized  to  do  business  in  the  State 
of  Missouri  and  the  cost  of  every  such 
surety  bond  shall  be  paid  by  the  public 
body  protected  thereby. " 

" All  laws  in  conflict  with  the  provisions 
of  tills  act  are  hereby  repealed.  Insofar 
as  such  lawB  are  in  conflict  with  the 
provisions  of  this  act." 

Vie  think  that  under  the  provisions  of  the  above  statute 
that  if  a county  treasurer  or  other  officer  mentioned  in  this 
statute  elects  to  enter  into  a surety  bond  or  bonds  as  permitted 
under  the  provisions  of  this  section  and  same  is  with  the  consent 
and  approval  of  the  governing  body,  which  in  this  case  would  be 


t 
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the  county  court,  then  in  that  event  the  county  court  would 
be  required  to  pay  the  premium  on  such  surety  bond.  In  other 
words,  if  the  officer  elects  to  give  a surety  bond  he  must 
have  the  consent  of  the  governing  body  to  give  such  bond,  then 
it  is  Incumbent  on  the  governing  bod*  to  pay  the  premium  on 
same.  Conversely,  If  the  governing  body  does  not  consent  to 
the  o- fleer  giving  a surety  bond  it  Is  not  required  to  pay  the 
premium. 


We  are  not  unmindful  of  the  provisions  of  Section  12133 
R.S.  Missouri  1937,  page  426,  but  it  is  our  opinion  that  the 
County  Court  may  waive  the  provisions  of  this  section  requiring 
a personal  bond>and  permit  the  officer  to  give  a surety  bond. 

II. 

With  reference  to  the  question  asked  in  the  third  pa  agraph 
of  your  letter,  as  to  the  amount  of  bond  to  be  given  by  the 
county  treasurer  to  safeguard  and  protect  the  county  funds  and 
the  school  funds  In  his  hands,  we  refer  to  the  applicable 
sections  of  t e statutes. 

Under  the  provisions  of  Section  12133,  Laws  of  Missouri, 
1937,  page  426,  which  Is  a reenactment  of  a section  of  the 
same  number.  Laws  of  Missouri,  1929,  it  provides  that  the  county 
treasurer  shall  within  ten  days  after  his  election  or  appoint- 
ment enter  into  a bond  with  the  county  in  a sum  not  less  than 
fr20.00Q.QQ  Lo  be  f lxed  by  the  county  court,  and  with  such  sureties, 
resident  "lanUowners  of  Tne  county,  as  shall  be  approved  by  such 
court,  conditioned  for  the  faithful  performance  of  the  duties 
of  hi3  office. 

Section  12134  provides  th< t the  county  court,  at  any  semi- 
annual settlement  with  such  treasurer,  or  at  any  other  time,  may, 
if  his  bond  be  deemed  insufficient,  order  him  to  0Ive  u new  bond 
or  additional  security. 

Bj  the  provisions  of  Section  9266  R.  S.  Mo.  1929 , the 
county  treasurer  in  each  county  shall  be  the  custodian  of  all 
moneys  for  school  purposes  belonging  to  the  different  districts, 
except  in  counties  having  a township  organization,  and  said 
section  requires,  "he  shall  give  a separate  bond,  with  sufficient 
security,  double  the  amount  of  school  moneys  that  shall  come  into 
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his  hands,  payable  to  the  State  of  Missouri,  to  be  approved  by 
the  county  court,  conditioned  for  the  faithful  disbursement, 
according  to  law,  of  all  such  moneys  as  shall  from  time  to 
time  come  into  his  hands;*  * 

It  will  be  noted  that  it  is  necessary  for  the  county 
treasurer  to  .;ive  a separate  bond  as  custodian  for  the  school 
moneys  in  double  the  probable  aa  junt  of  school  moneys  that  shall 
come  into  his  hands.  The  county  court  in  fixing  the  amount  of 
bond  required  to  be  given  by  the  county  treasurer  rrajist  follow 
the  provisions  of  these  two  sections  of  the  statute!  In  the 
first  instance  to  secure  the  count j funds  a bond  of  not  less 
than  i.20,000.00;  and  to  secure  the  school  funds,  a bond  in  not 
less  than  double  the  probable  amount  of  school  monoys  coming 
into  his  hands*  The  county  court  is  not  permitted  to  follow 
the  plan  sug0ested  In  your  letter  and  permit  the  treasurer  to 
give  a bond  to  secure  the  school  funds  for  less  than  the  amount 
required  under  the  statutes  and  attempt  to  meet  the  statutory 
requirements  by  increasing  the  bond  to  secure  the  county  funds* 
In  other  words,  the  county  court  is  not  permitted  to  lump  the 
two  required  bonds  together  and  average  same  up* 

We  think  we  have  answered  the  questions  asked  in 
your  letter# 


Respectfully  submitted. 


COVELL  R.  HEWITT, 

Assistant  Attorney  general 

APPROVED: 


JT  ■.■."TOTJK 

(Acting)  Attorney  General 
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INSANE:  prosecuting  attorneys  of  the  county  containing 

a population  of  less  thanone  hundred  thousand 
cannot  be  appointed  by  the  county  court  to 
represent  insane  persons  in  an  insanity  hearing. 


« December  28,  19277 

A 
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Mr.  Alvin  H.  Juergei-smeyer, 
Prosecuting  Attorney, 
Warren  County, 

Warrenton,  Mo. 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  request- 
ing an  of  icial  opinion  under  date  of  December  22,  1957,  which 
reads  as  follows: 

"At  the  last  session  of  the  Legislature 
a law  was  passed  requiring  that  the  County 
Court,  on  insane  hearings,  a point  an 
attorney  to  represent  the  insane  person  \ 
at  the  hearing  - provided  they  do  not  have 
an  attorney. 

Can  the  County  Court  appoint  the  prosecuting 
attorney  to  represent  the  presumed  insane 
person  at  the  hearing,  and  if  so,  would  the 
prosecuting  attorney  be  entitled  to  add it  on- 
al  pay?" 


Section  11364  R.S.  Mo.  1929  provides  as  follows: 

"The  county  courts  of  all  counties  in  this 
state  containing  one  hundred  thousand 
inhabitants  or  more,  according  to  the  last 
decennial  census  of  the  United  States,  and 
of  all  such  counties  as  may  hereafter  con- 
tain one  hundred  thousand  Inhabitants  or 
more,  may,  in  their  discretion,  a point 
and  commission  as  other  officers  are 
commissioned  by  tho  county  court  a county 
counselor,  who  shall  be  a person  learned 
In  the  law,  at  least  twenty-five  years  of 
age,  and  who  shall  hold  his  office  for 
two  years,  and  until  his  succe  sor  is 
appointed,  commissioned  and  qualified: 
Provided,  that  in  all  counties  containing 


Mr.  A.  H.  Juergensraeyer 


-2-  December  28,  1937 


leas  than  one  hundred  thousand  Inhabitants 
the  office  of  oounty  counselor  la  hereby 
abolisbe  d. " 

According  to  the  last  census,  which  was  1930,  Warren 
County  only  had  a population  of  eighty  thousand  eighty  two 
and  according  to  Section  11364,  as  set  out  above,  could  not 
have  a county  counselor. 

Section  11318  R.S.  K0.  1929,  in  reference  to  the  duties 
of  a prosecuting  attorney,  provides  as  follows : 

"He  'shall  prosecute  or  defend,  as  the  case 
may  require,  all  civil  suits  In  which  the 
county  is  interested,  represent  generally 
the  county  in  all  matters  of  law,  investigate 
all  claims  against  the  county,  draw  all 
contracts  relating  to  the  business  of  the 
county,  and  shall  give  his  opinion,  without 
fee,  in  matters  of  law  in  which  the  county 
is  interested,  and  in  writing  when  demanded, 
to  the  county  court,  or  any  judge  thereof, 
except  in  counties  in  which  there  may  be  a 
county  counselor.  He  shall  also  attend  and 
prosecute,  on  behalf  of  the  state,  all  cases 
before  justices  of  the  peace,  when  the  state 
is  made  a party  thereto:  . " 

Under  Section  8646  of  the  1937  Session  Laws  of  Missouri, 
page  511,  this  section  provides: 

"At  the  time  appointed,  unless  the  investiga- 
tion shall  be  adjourned  over  to  some  other  time, 
the  court  shall  cause  the  witnesses  in  attend- 
ance to  be  examined  before  themselves,  or  a 
jury,  if  one  be  ordered  for  the  purpose,  duly 
chosen  and  impaneled,  according  to  the  practice 
of  the  court.  At  least  one  of  the  witnesses 
examined  snail  be  a reputable  physician.  If 
no  licensed  attorney  appears  for  the  alleged 
insane  person  at  such  hearing,  the  co  rt  shall 
appoint  an  attorney  to  repr  sent  such  person 
in  such  proceeding  and  shall  allow  a reasonable 
attorney  fee  for  the  services  rendered,  same  to 
be  taxed  as  costs  in  such  proceeding." 

According  to  Section  8646,  if  the  county  court  should 
appoint  the  prosecuting  attorney  to  d efend  the  insane  person, 
the  prosecuting  attorney  would  be  representing  conflicting 
interest.  Under  Section  11318  R.S.  Mo.  1929,  the  prosecuting 
attorney  must  represent  the  county  court  in  all  of  its  pro- 
ceedings and  could  not  at  the  same  time  represent  an  insane 
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person  which  is  a natter  brou  ht  by  the  county  co  rt 
against  the  Insane  person. 

According  to  Rule  35  of  the  Supreme  Court,  Sub-Division 
2,  as  set  out  in  paragraph  6,  and  which  is  related  in  Volume 
339  Missouri,  the  Si  preme  Court  states* 

"Adverse  Influences  and  Conflicting 
Interests. — It  la  the  duty  of  a lawyer 
at  the  time  of  retainer  to  disclose  to 
the  client  all  the  circumstnaces  of  his 
relations  to  the  parties,  and  any  interest 
In  or  oonnect  on  v/Ith  the  controversy, 
which  might  influence  the  client  in  t he 
selection  of  counsel. 

It  is  unprofessional  to  represent  conflict- 
ing interests,  e.  cept  by  express  consent  of 
all  concerned  given  after  a full  disclosure 
of  the  facts.  Within  the  meaning  of  this 
canon,  a lawyer  represents  conflicting  • 

interests  when,  in  behalf  of  one  client 
It  is  his  duty  to  contend  for  that  which 
duty  to  another  client  requires  him  to 
oppose. 

The  obligation  to  represent  the  client  with 
undivided  fidelity  and  not  to  divulge  his 
secrets  or  confidences  forbids  also  the 
subsequent  acce  tance  of  retainers  or  employ- 
ment from  others  in  matters  adversely  affect- 
ing any  Interests  of  the  client  with  respect 
to  which  confidence  has  been  reported." 

This  rule  was  also  conf  'rmed  in  the  cose  of  In  re*  Conrad, 

106  S.W.  (2d)  1. 

In  State  v.  Holtkamp,  51  S.W.  (2d)  13,  paragraph  17, 
the  court  held  as  follovs: 

** Whether  one  side 
or  the  other  is  right  Is  unimportant  in  this 
case,  both  sides  seek  to  iia  e 'Thomas son 
adjudged  Insane  and  each  seeks  to  prevent 
control  of  Thomasson  by  the  others.  No 
attorney  for  either  side  of  that  controver- 
sy could  rightly  represent  him.  Much  less 
can  such  an  attorney  waive  any  of  Thomasson* s 
constitutional  or  statutory  rights.  Wurdeman 
appeared  far  Ella  F.  Bolles,  informant,  against 
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Thomasson  In  the  first  proceeding  in 
St.  Louis  County,  and  by  that  act 
alone  is  disqualified  to  appear  for  him, 
or  waive  any  of  his  rights  in  another 
like  proceeding  in  the  same  court." 

In  the  above  case  several  of  the  relatives  of  the 
insane  person  had  filed  different  proceedings  in  different 
probate  court b asking  that  the  party  be  decl;  red  insane. 

One  of  the  attorneys  in  a form  r proceeding  represented 
one  of  the  relatives  'n  the  insanity  hearing  and  later 
attempted  to  represent  the  insane  person  in  another  proceed- 
ing. The  court  in  passing  upon  the  case,  refused  to  allow 
the  attorney  to  even  change  from  one  interest  to  the  other 
Interest  and  stated  that  the  attorney  could  not  represent 
conflicting  Interest  even  after  he  had  left  the  employe  of 
the  other  party  to  the  law  suit.  Tills  holding  vas  also  held 
In  State  v.  Mueller,  51  S.W.  (2d)  8;  330  Mo.  641. 


CON CLl SION 

In  conclusion  it  is  the  opinion  of  this  office  that 
the  county  court  cannot  appoint  the  prosecuting  attorney 
of  a county  containing  a population  of  lessthan  one  hundred 
thousand,  to  represent  the  Insane  person  a t a hearing  call- 
ed before  the  county  court  of  such  a county. 


Respectfully  submitted. 


W.  J.  BLKKE, 

Assistant  Attorney  General 


APPROVED: 


J.fc.  TaYLo11. 

(Acting)  Attorney  General 
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DRAINAGE  DISTRICT:  County  and  township  ex-officio  collectors1 

compensation  for  collecting  current  and 
delinquent  taxes 


August  23,  1937 


Honorable  George  B.  Kautz 
Prosecuting  Attorney 
Harrison  County 
Bethany,  Missouri 


Dear  Sir: 


•This  department  is  in  receipt  of  your  letter 
of  August  18,  1937,  in  whioh  you  request  an  opinion  as 
follows: 

"(1)  Is  the  county  treasurer  and 
ex-officio  collector  merely  an' 
agent  of  the  drainage  district. 

Chapter  64  being  a complete  code 
of  laws  within  itself,  and  entitled 
only  to  the  two  per  oent  as  provided 
for  in  the  above  statutes,  or  Is  he 
entitled  to  an  additional  commission 
us  treasurer  and  ex-offioio  collector 
to  be  collected  from  the  tax-payer? 

(2)  Does  the  secretary  and  ex-officio 
treasurer  of  the  drainage  distriot 
have  any  authority  to  accept  the  pay- 
ment of  delinquent  drainage  taxes  when 
the  *baok  drainage  tax  book'  has  been 
certified  and  delivered  to  the  county 
treasurer  and  ex-offioio  oolleotor  for 
collection  of  delinquent  drainage  taxes?” 

You  further  state  that: 

”It  has  been  the  practice  of  former 
treasurers  and  ex-officio  collectors 
to  retain  two  per  oent  of  the  delin- 
quent drainage  taxes  collected,  and 
also  to  collect  an  additional  two 
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per  cent  from  the  taxpayer  as  In 
the  case  of  the  collection  of 
delinquent  state  and  county  taxes. " 


Section  10763,  R.S.  Missouri,  1929,  relating 
to  drainage  taxes,  is  in  part,  as  follows: 


"The  said  collector  shall  retain 
for  his  services  one  per  centum 
of  the  amount  he  oolleots  on  ourrent 
taxes  and  two  per  oentum  of  the 
amount  he  oolleots  on  delinquent 
taxes." 


Section  10860,  R.  S.  Missouri,  1929,  is  as 

follows; 

"The  county  and  township  collectors 
for  collecting  ourrent  taxes  for 
drainage  and  levee  districts  shall 
receive  one  per  cent  of  all  suoh 
taxes  collected,  and  for  the  collect- 
ion of  delinquent  taxes  for  suoh, 
they  shall  receive  two  per  cent  of 
all  sums  collected." 


These  two  sections,  and  other  related  sections 
fix  the  amount  of  compensation  to  which  the  collector  is  en- 
titled and  it  will  be  noticed  that  it  is  provided  that  he 
"shall  retain  for  his  services"  the  amount  so  provided. 

0 

In  Little  River  Drainage  District  v.  Lassater, 
29  S.W.  (2d)  Missouri  716,  719,  the  court  said: 

"It  would  seem  that,  in  collecting 
taxes  for  drainage  districts,  even 
though  suoh  drainage  district  might 
include  the  entire  territory  of  the 
county,  county  collectors  would  be 
performing  no  duties  or  functions 
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of  their  offices  as  county  collectors. 
In  performing  these  duties,  they  are 
agents  and  officers  of  and  perform 
them  for  such  districts." 


At  l.o.  718  of  the  Lassater  case,  supra,  it  is  said  by  the 
court  that: 

"It  is  our  conclusion  that  Sections 
4398,  4426  and  4575  (now  10763,  10796 
and  10800)  can  be  read  together  and 
completely  harmonized,  and  that  the 
proper  construction  of  the  three  sec- 
tions, when  so  read  together,  is  that 
township  oolleotors  are  entitled  to 
the  same  compensation  for  collecting 
drainage  district  taxes  as  county 
collectors,  and  that  county  collectors 
ordinarily  are  entitled  to  retain  only 
one  per  cent  for  collecting  current 
drainage  distriot  taxes,  but  that 
county  courts  may  increase  such  compen- 
sation to  an  amount  net  exceeding  an 
additional  one  per  cent  of  the  taxes 
collected,  where  such  collectors  incur 
excessive  additional  expenses  in  collect- 
ing such  taxes ." 


Seotion  4575,  R.  S.  Missouri  1919,  was  repealed  in  Laws  1927, 
page  180,  and  a new  seotion  was  enacted  which  abolished,  by 
excluding, that  part  of  Section  4575  (now  10880)  giving  county 
courts  authority  to  grant  the  collector  one  per  cent  additional 
compensation  for  collecting  the  current  drainage  taxes. 

You  state  in  your  letter  that  Harrison  County 
has  adopted  township  organization  and,  of  course,  under  town- 
ship organization  tne  county  collector  would  oolleot  no 
current  drainage  tax,  because  it  would  be  collected  by  the 
township  collector.  The  rule  as  laid  down  in  the  Lassater 
Case,  supra,  and  the  provisions  of  Seotion  10763  and  10880 
apply  to  township  oolleotors  as  to  their  compensation. 

Seotion  10925,  R.  S.  Missouri,  1929,  is  another 
seotion  whioh  sets  out  the  compensation  the  collector  is  en- 
titled to  for  collecting  drainage  tax  and  does  so  in  the  same 
manner  and  in  the  same  amounts  as  Sections  10763  and  10880, 

R.  S.  Missouri,  1929. 
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In  St.  Francis  Levee  District  v.  Dorroh,  289  S.W.  925, 
933,  it  is  said  that: 

"In  view  of  the  language  of  Sec- 
tion 4619  (now  10925)  that  the 
collector  shall  retain  for  his 
services  ’two  per  centum  of  the 
amount  he  collects  on  delinquent 
taxes*  taken  in  connection  with 
the  language  of  other  sections 
of  the  statute  above  quoted,  it 
was  the  intention  and  purpose  of 
the  legislature  that  the  levee 
district,  rather  than  the  land 
owner  and  taxpayer,  shall  compen- 
sate the  collector  for  his  ser- 
vices in  collecting  the  tax  and 
penalties  thereon.  The  Judgment 
is  therefore  erroneous  In  taxing 
the  defendant  (taxpayer)  with 
the  collector’s  commission." 

It  is  therefore  clear  that  the  township  collector  is 
entitled  to  only  one  per  centum  of  the  current  taxes  collected 
this  to  be  paid  by  the  drainage  district  and  not  by  the  tax- 
payer, and  that  the  collector’s  commission  is  not  to  be  in- 
cluded in  the  amount  collected  from  the  taxpayer.  It  is 
equally  clear  that  on  delinquent  taxes  which  are  collected  by 
the  county  collector,  the  same  rules  that  are  applicable  to 
the  collection  of  current  drainage  tax  apply. 

The  praotioe  of  former  collectors  in  Harrison  County 
is  clearly  wrong  because  under  those  methods  the  collector 
would  be  receiving  four  per  cent  for  the  collection  of  the 
delinquent  drainage  taxes  while  he  is  only  entitled  to  a 

two  per  cent  under  the  statute. 

0 0 0 

Section  10796,  R.  S.  Missouri,  1929,  is  in  part  as 

follows: 

"In  counties  when  the  provision  of  Chap. 

86,  R.  8.  Missouri,  1929,  (township 
organization)  are  or  may  hereafter  be 
In  force,  the  secretary  of  the  board 
of  supervisors  shall  extend  all  drain- 
age taxes  * * * on  separate  tax  books 
for  the  respective  townships  in  which 
suoh  lands  are  situate,  and  such  tax 
books  shall  be  certified  to  the  township 
oolleot- 
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ors  of  such  township  at  the  same 
time  and  In  the  same  manner  as 
provided  for  county  collectors. 

Such  taxes  shall  be  collected  by 
suoh  township  collectors  at  the 
sane  time  and  in  the  same  manner 
as  state  and  oounty  taxes  are 
collected,  *****  The  delin- 
quent drainage  tax  shall  be  certi- 
fied by  the  secretary  of  the  board 
of  supervisors  to  the  county  treas- 
urer as  ex-offioio  collector  of 
delinquent  taxes,  who  shall  collect 
suoh  delinquent  drainage  tax  at  the 
3ane  time  and  in  the  same  manner  as 
herein  provided  for  the  collection 
of  the  delinquent  drainage  tux  in 
counties  not  under  the  provisions 
of  Chapter  86,  R.  3.  1929  (township 
organization) . 


It  will  be  noted  that  in  this  section  no  provision  is  made 
whereby  the  secretary  of  the  board  of  supervisors  may  collect 
any  of  the  taxes  mentioned.  He  performs  his  duties  when  he 
certifies  the  our rent  and  delinquent  taxes  to  the  township 
collector  and  county  collector  for  them  to  oolleot.  However, 
in  Section  10797,  R.  S.  Missouri  1929,  it  is  provided  that 
the  taxpayer  has  the  privilege  of  paying  the  tax  assessment 
to  the  treasurer  of  the  board  of  supervisors  at  any  time  on- 
or  before  a date  fixed  by  the  board.  This  section,  however, 
does  not  contemplate  the  current  or  delinquent  taxes  paid 
Aach  year,  but  contemplates  the  whole  benefit  assessed  to  a 
particular  tract  of  land  and  provides  that  this  may  be  paid 
in  a lump  sum  instead  of  yearly  in  the  installments,  which 
constitute  the  current  tax,  plus  interest  levied  each  year. 

Therefore,  it  is  the  opinion  of  this  depart- 
ment tl- at  the  township  collector  is  entitled  to  receive,  as 
compensation,  one  per  cent  of  the  current  drainage  tax  collect- 
ed by  him,  this  amount  to  be  paid  by  the  drainage  district, 
and  neither  charged  as  part  of  the  tax  nor  oolleoted  from 
the  taxpayer. 


That  the  county  treasurer  as  ex-offioio 
collector  is  entitled  to  receive,  as  compensation,  two  per 
cent  of  the  delinquent  drainage  taxes  oolleoted  by  him,  thia 
amount  to  be  paid  by  the  drainage  district,  and  neither 
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charged  as  part  of  the  delinquent  tax  nor  collected  from  the 
taxpayer . 


That  neither  the  treasurer  or  secretary  of 
the  board  of  supervisors  of  the  drainage  district  has  any 
right  or  authority  to  accept  payment  of  current  or  delinquent 
drainage  taxes,  this  being  no  part  of  the  duties  imposed  on 
them  by  statute,  it  being  wholly  the  duty  of  the  township  or 
county  collector. 


Respectfully  submitted. 


APPROVED: 


imuts  rv 

Assistant 


7t. 

Attorney  General 


77T7~mm 

(Acting)  Attorney  General 
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ROADS  ARD  BRIDGES: 


Special  Road  Districts  organized  under 
Article  9,  Chapter  42,  R.  S.  Missouri  1929, 
may  purchase  right-of-way  and  convey  same 
to  state  for  highway  pur-poses. 


September  8,  1937 


Hon.  0.  A.  Kamp 
Prosecuting  Attorney 
Montgomery  County 
Montgomery  City,  Missouri 


Dear  Sir: 


• This' department  is  in  receipt  of  your  letter 
of  August  16,  1937,  in  which  you  request  an  opinion,  as 
follows: 

"The  Road  Commissioners  of  Mineola  Spe- 
cial Road  District,  Montgomery  County, 

Missouri,  organized  under  Article  9 
R.  S.  1929,  would  like  to  know  whether 
or  not  they  have  legal  authority  to 
use  the  funds  of  the  district  to  pay  for 
road  right-of-way  to  be  conveyed  to  the 
State  for  State  Highway. 

I refer  you  to  Section  8047,  R.  S.  1929, 
and  Section  8131,  R.  S.  1929,  and  would 
like  to  have  your  opinion  as  to  whether 
they  have  a legal  right  to  use  the  dis- 
trict funds  for  purchasing  right-of-way." 

Section  8047  of  Chapter  42,  Article  9,  R.  S; 
1929,  under  which  this  special  road  district  is  organized, 
is  as  follows: 


"The  fund  received  from  the  poll  and 
road  tax  of  said  district  shall  con- 
stitute a general  district  road  fund,  and 
shall  be  disbursed  only  as  hereinbefore 
provided,  and  shall  be  used  only  for  work- 
ing, repairing  and  improving  the  public 
roads  of  3uch  district  as  herein  pro- 
vided, find  for  no  other  purpose;  and  no 
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part  thereof  shall  be  used  for  paying  • 
damages  and  costs  f or  cpening  new  roads, 
but  all  suoh  damages  and  costs  for  open- 
ing nev/  roads  paid  by  the  county  shall  • 
be  paid  out  of  the  other  county  revenue, 
except  as  this  article  may  otherwise 
provide.” 


• It  is  no  where  provided  in  Article  9,  Chapter 

42,  R.  3.  1929,  that  speoial  road  districts  in  count  ie^^under 
township  organization,  may  use  their  funds  to  purchase  right- 
of-way  to  be  conveyed  to  the  state  for  state  highway  purposes, 
but,  to  the  contrary,  it  soems  that  Section  8047,  above  quoted, 
specifically  prohibits  this  being  done. 

Section  8131  of  Chapter  42,  Ar tide  12,  R.  S. 
1929,  relating  to  the  State  Highway  Department  and  System 
is,  in  part,  as  follows: 

HAny  civil  subdivision  as  defined  in 
this  article  shall  have  the  power,  right 
and  authority,  through  its  proper  officers, 
to  contribute  out  of  funds  available  for 
road  purposes  all  or  a part  of  the  funds 
necessary  for  the  purchase  of  right-of-way 
for  state  highways,  and  convey  suoh  rights- 
of-way,  or  any  other  land,  to  the  state 
of  Missouri  to  be  placed  under  the  super- 
vision, management  and  oontrol  of  the 
state  highway  commission  for  the  construct- 
ion and  maintenance  thereupon  of  state  high- 
ways and  bridges.” 


Section  8132,  R.  S.  1929,  is  as  follows: 


"Whenever  in  the  preceding  section  the 
words  "civil  subdivision"  are  used,  they 
shall  be  deemed  and  taken  to  mean  a county, 
township,  road  district  or  other  political 
subdivision  of  the  state  or  quasi  publio 
corporation  having  legal  jurisdiction  of 
the  construction  and  maintenance  of  publio 
roads. " 
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We  do  not  think  it  can  be  questioned,  that  by 
this  definition  of  "civil  subdivision"  a special  road  district 
organized  under  Article  9 of  Chapter  42,  R.  3.  1929,  is  in- 
cluded within  the  provisions  of  Section  8131,  supra. 

The  question  for  determination,  with  the  fore- 
going in  view,  appears  to  be  whether  the  provisions  of  Sec- 
tion 8131,  R.  S.  1929,  repeal  or  amend,  by  implication,  the 
provisions  of  Section  8047,  R.  S.  1929.  This  is  to  be  de- 
termined largely  from  what  the  intention  of  the  legislature 
was  when  it  enacted  Section  8131,  R.  S.  1929. 

It  may  be  contended  in  this  respect  that  suoh 
an  amendment  by  implication  is  void  by  reason  of  the  provisions 
of  Section  34,  Article  4 of  the  Constitution  of  Missouri,  con- 
cerning how  an  act  may  be  amended,  but  in  Schott  v.  Continental 
Auto  Insurance  Underwriters,  31  S.  W.  (2d)  l.c.  11,  it  is  said 
by  the  court  that: 


"As  to  this  It  is  sufficient  to  say  that 
the  constitutional  provision  mentioned 
has  no  application  to  repeals  or  amend- 
ments by  implication." 


Further  in  the  Schott  case,  supra,  at  l.c.  11,  it  is  said: 


"It  is  * * * true  that  the  presumption 
against  implied  repeals  has  peculiar  and 
special  force  when  the  conflicting  pro- 
visions which  are  thought  to  work  a re- 
peal are  contained  in  a local  or  special 
act  and  a later  general  act.  The  presump- 
tion is  that  the  special  is  intended  to 
remain  in  force  as  an  exception  to  the 
general  act.  * * * But  there  Is  no  rule 
which  prohibits  the  repeal  of  a special 
act  by  a general  one,  the  question  being 
one  of  intention." 


To  determine  the  intention  of  the  legislature 
it  is  said  in  Holder  v.  Sims  Hotel  Co.,  92  3. V.  (2d)  l.c. 
622,  that: 


"Since  the  title  to  an  act  Is  essentially 
a part  of  the  act  and  is  itself  a legis- 
lative expression  of  the  general  scope 
of  the  bill.  It  may  be  looked  to  as  an 
aid  in  arriving  at  the  intent  of  the  Legis- 
lature." 
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We' shall  refer  to  the  title  of  the  act  that' is 
now  Seotion  8131,  R.  S.  1929,  which  is  found  in  Laws  19E9, 
p.  226,  and  is  as  follows: 


"An  act  authorizing  civil  subdivisions 
to  contribute  all  or  part  of  funds  for 
the  pur chase  of  rights-of-way  for  state 
highways  out  of  road  funds  and  convey 
land  to  state  for  construction  and  main- 
tenance thereon  of  state  highways  and 
bridges:  * * * defining  civil  subdivisions," 


The  title  of  the  act  when  considered  with  the 
act  itself,  expresses  a plain  Intention  that  this  aot  was 
Intended  to  include  all  "civil  subdivisions"  as  defined 
by  Section  8132  R.  S.  1929,  and  which,  we  think,  includes 
special  road  districts  organized  under  the  provisions  of 
Article  9 of  Chapter  42,  R.  S.  1929,  which  are  those  spe- 
cial road  districts  in  counties 'under^ownship  organization. 

Seotlon  8047,  R.  S.  1929,  is  a special  enact- 
ment concerning' those  road  districts  organized  under  Artiole 
9 of  Chapter  42,  R.  S.  1929,  and  Seotion  8131,  R.  S.  1929, 
is  a statute  of  a general  nature,  intended  to  cover  all 
"civil  subdivisions"  and  was  enacted  in  Laws  of  1929,  p.  226, 
and  subsequent  to  the  enactment  of  Section  8047,  R.  S.  1929. 

4 

In  O’Malloy,  Superintendent  of  Insurance 
Department  v.  Prudential  Casualty  & Surety  Co.,  80  S.  W. 

(2d)  896,  897,  it  is  said: 


"A  general  statute  will  not  be  held  to 
repeal  a former  statute  special  in  its 
nature  unless  the  Intent  to  repeal  is 
manifest,  or  the  two  acts  are  so  patently 
inconsistent  that  they  cannot  stand  to- 
gether." 


This  rule  has  been  followed  in  a long  line  of  Missouri  oases. 

In  the  instant  matter,  before  us  for  determin- 
ation, we  think  it  is  clear,  from  the  reading  of  Sections 
8131  and  8132,  R.  S.  1929,  and  the  title  thereof,  supra. 
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that  the  intention  of  the  legislature  was  that  all  "civil 
subdivisions"  as  defined,  should  have  the  authority  granted 
then  in  this  section  and  that  the  intention  of  the  legis- 
lature in  said  section  was  to  repeal  Section  8047,  R.  S; 

1929,  in  so  far  as  it  prohibited  special  road  districts, 
organized  under  Article  9,  Chapter  42,  R.  3.  1929,  from 
contributing  all  or  a part  of  the  fund3  necessary  for  the 
purchase  of  rights-of-way  to  be  oonveyed  to  the  state.  It 
cannot  be  claimed  that  these  two  enactments  are  not  patently 
inconsistent  and  being  so,  they  oannot  stand  together,  but 
the  latter  act  in  view  of  the  legislative  intent  must  pre- 
vail. 

It  is,  therefore,  the  opinion  of  this  depart- 
ment that  special  road  districts  organized  under  the  pro- 
visions of  Article  9,  Chapter  42,  R.  3.  1929,  these  being 
road  districts  in  counties  which  have^dopted  township 
organization,  may  contribute,  out  of  funds  available  for 
road  purposes,  all  or  a part  of  the  funds  necessary  for  the 
purchse  of  rights-of-way  for  state  highways,  and  convey  such 
rights-of-way  to  the  State  of  Missouri  to  be  placed  under  the 
control  of  the  State  Highway  Commission. 


Respectfully  submitted, 


AUBREY  R.  HAMMETT,  Jr. 
Assistant  Attorney  General 

APPROVED: 


mn~ TTfioB 

(Acting)  Attorney  General 
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County  may  establish  or  widen  public  roads  In  excess 
of  thirty  feet. 


September  10j  1937 


Mr.  0.  A.  Kamp 
Prosecuting  Attorney 
Montgomery  County 
Montgomery  City,  Missouri 


Dear  Mr.  Kamp: 

This  acknowledges  your  request  for  an  opinion  under  date 
of  September  8,  1937,  wherein  you  state  as  follows: 

"A  question  has  arisen  on  which  the  High- 
way Engineer  of  this  county  would  like  to 
have  your  opinion,  regarding  the  establish- 
ment of  a county  road.  He  has  been  advised 
that  a County  Court  cannot  condemn  right- 
of-way  for  a county  road  In  excess  of  30 
feet  In  width. 

I refer  you  to  sections  7825  and  7840, 

Article  1,  R.  3.  1929,  and  would  like  to 
have  your  opinion  on  the  following  question. 

Can  the  County  Court  condemn  private  property 
for  the  establishment  of  a county  road  In 
excess  of  thirty  (30)  feet  in  width?  Also 
would  theCourt  have  the  authority  to  condemn 
property  for  the  purpose  of  widening  a 30  foot 
county  road  that  has  been  heretofore  established?" 

Section  7825  R.  S.  Missouri  1929,  provides  as  follows: 

"All  public  roads  In  this  state  which  here- 
after may  be  established  shall  not  be  less 
than  thirty  feet  in  width." 
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The  Court  In  the  case  of  Watson  vs.  City  of  Salem,  164  Pao 
567,  568,  84  Ore.  666,  defined  the  words  "not  less  than"  thus: 

"The  words  'not  less  than*,  like  the  lan- 
guage "at  least",  signify  "In  the  smallest 
or  lowest  degree;  at  the  lowest  estimate1 
* # *« . 

In  the  case  of  Uiller  vs.  Rodd,  131  Atl.  482,  483,  285  Pac 
16,  the  Court  gives  this  definition: 

"The  words  'not  less  than*  mean  'at  least'. 

Com.  vs.  Brown,  210  Pa.  29,  34,  59  Atl. 

479." 

Under  the  above  section  all  public  roads  in  tills  state 
hereafter  established  must  be  &t  least  thirty  feet. 

Section  7840  R.  S.  Missouri  1929,  gives  the  County  Court 
authority  to  condemn  private  property  for  the  establlsment  of 
public  roads  as  follows: 

"The  right  of  eminent  domain  Is  vested  In 
the  several  counties  of  the  state  to  condemn 
private  property  for  public  road  purpose. 

Including  any  land,  earth,  stone,  timber, 
rock  quarries  or  gravel  pits  necessary  In 
establishing,  building,  grading,  repairing 
or  draining  said  roads,  or  In  building  any 
bridges,  abutments  or  fills  thereon.  If  the 
county  court  be  of  the  opinion  that  a public 
necessity  exists  for  the  establishment  of  a 
public  road,  or  for  the  taking  of  any  land  or 
property  for  the  purposes  herein  mentioned.  It 
shall  by  an  order  of  record  so  declare,  and 
shall  direct  the  county  highway  engineer  within 
fifteen  days  thereafter  to  survey,  mark  out 
and  describe  said  road,  or  the  land  or  material 
to  be  taken,  or  both,  and  to  prepare  a map  there- 
of, showing  the  location,  courses  and  distances, 
and  the  lands  across  or  upon  which  said  pro- 
posed public  road  will  run,  or  the  area,  dimensions, 
description  and  location  of  any  other  property 
to  be  taken  for  the  purposes  herein,  or  both, 
and  said  highway  engineer  shall  file  said  map  and 
a report  of  his  proceedings  in  the  premises  In 
the  office  of  the  county  clerk.  Thereupon  the 
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county  court  shall  cause  to  be  published 
In  some  newspaper  of  general  circulation  In 
the  county,  once  each  week  for  three  conse- 
cutive weeks,  a notice  giving  the  width,  be- 
ginning, termination,  courses  and  distances 
and  sections  and  subdivisions  of  the  land  over 
which  the  proposed  road  Is  to  be  established, 
or  the  location,  area,  dimensions  and  descript- 
ions of  any  other  land  or  property  to  be  taken, 
or  both,  and  that  said  land  or  property  Is  sought 
to  be  taken  for  public  use  for  road  or  bridge 
purposes.  If  within  twenty  days  after  the  last 
day  of  said  publication  no  claim  for  damages  for 
the  taking  of  any  of  such  land  or  property  be 
filed  In  the  county  clerk' s office  by  the  owner 
of  said  property,  or  by  the  guardians  or  curators 
of  Insane  persons  or  minors  owning  said  property, 
then  the  claim  of  any  such  owner  shall  be  forever 
barred,  and  the  county  shall  be  authorised  to 
enter  upon  and  appropriate  said  lands  or  other 
property;  and  the  court  shall  make  an  order 
accordingly.  If  any  claim  for  damages  be  filed, 
the  same  shall  be  heard  on  the  first  day  of  any 
regular  or  adjourned  term  of  the  county  court 
after  the  expiration  of  the  twenty  days  last 
aforesaid.  If  the  county  court  and  the  land  or 
property  owner  be  unable  to  agree  on  the  amount 
of  the  damages,  the  oounty  court  shall  make  an 
order  reciting  such  fact,  and  cause  a copy  of 
same  to  be  delivered  to  the  Judge  of  the  circuit 
court  of  that  county,  and  a transcript  of  the 
record  and  the  original  files  In  said  cause  shall 
be  transmitted  by  the  county  olerk  to  the  ciroult 
clerk  of  the  oounty.  Upon  reoelpt  of  the  copy 
of  the  order  of  the  county  court  last  aforesaid 
by  the  circuit  Judge,  the  circuit  oourt,  or  the 
Judge  thereof  In  vacation  shall  make  an  order 
setting  the  cause  for  hearing  within  fifteen  days, 
and  if  the  order  fixing  the  date  of  said  hearing 
be  made  by  the  Judge  In  vacation.  It  shall  forthwith 
be  filed  In  the  office  of  the  circuit  olerk.  The 
court  or  Judge  in  vacation,  shall  oause  to  be 
empaneled  a Jury  of  six  freeholders  not  Interested 
In  the  matter  or  of  kin  to  any  member  of  the  oounty 
court,  or  to  any  landowner  In  Interest.  Said  Jury 
shall  view  the  land,  or  other  property,  proposed 
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to  be  taken,  and  shall  hear  the  evidence  and 
determine  the  question  of  damages  under  the 
direction  of  the  court  or  Judge.  Five  of 
said  Jury  concurring  may  return  a verdict, 
and  in  case  of  a disagreement  another  Jury 
may  be  empaneled.  The  public  necessity  for 
taking  said  property  shall  In  nowise  be  In- 
quired into  by  the  circuit  court,  and  the  Judg- 
ment of  the  circuit  court,  or  Judge  thereof 
In  vaoation.  In  said  cause  shall  not  be 
reviewed  on  appeal  or  by  writ  of  error. " 

From  the  foregoing  we  are  of  the  opinion  that  the  County 
Court  can  condemn  private  property  for  the  establishment  of  a 
private  road  In  excess  of  thirty  feet  In  width. 

Section  7841  R.  S.  Missouri  1929,  defines  the  word 
"established"  as  used  In  the  article  as  follows: 

"The  words  ’established'  and  'establishing,' 
as  used  in  this  article  in  relation  to  public 
roads,  shall  be  held  to  embrace  the  locating, 
relocating,  changing  or  widening  of  roads, 
and  the  word  'road*  shall  Include  bridges  and 
culverts. " 

From  the  foregoing  we  are  of  the  opinion  that  the  County 
Court  Is  authorised  to  condemn  property  for  the  purpose  of  widening 
a thirty  foot  county  road  heretofore  established. 


Respectfully  submitted. 


APPROVED:  MAX  WASHERMAN, 

Assistant  Attorney  General 


J.  e".  taylSr 

(Acting)  Attorney  General 
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CIRCUIT  CLERK r Entitled  to  a fee  of  75^  for  writ  direct- 
ed to  sheriff  for  summoning  petit  jury 
for  regular  term  of  circuit  court 
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November  9,  1957 


Mr.  Roy  L.  Kay 
Prosecuting  Attorney 
Moniteau  County 
California,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  letter 
of  November  3,  in  which  you  request  the  opinion  of  this 
department.  The  question,  from  your  letter  is  as  stated: 

whether  or  not  the  circuit  clerk  Is  entitled  to  charge 
for  issuing  twenty-four  certified  copies  of  jurors  drawn 
for  each  regular  term  of  the  circuit  court  the  sum  of 
14.40,  such  certified  copies  being  delivered  to  the 
sheriff  for  service  on  the  jurors  of  the  regular  panel. 

By  a supplementary  letter, w e understand  that 
the  clerk  is  of  the  opinion  that  he  i3  entitled  to  ten 
cents  for  each  summons  and  fifty  cents  for  certificate 
to  copy  of  same. 

Upon  examination  of  the  fee  section  for  circuit 
clerks  and  of  courts  of  common  pleas,  we  find  under  Sec- 
tion 11785,  Revised  Statutes  1929,  the  following: 

"For  a venire  to  summon  a special 
Jury,  when  actually  ordered  and 
issued  .......  .75". 

And,  also,  under  Section  11787,  Revised  Statutes 

1929  ; 


"The  clerks  of  the  several  courts 
of  tils  state  possessing  criminal 
jurisdiction  shall  be  entitled  to 
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Mr.  Hoy  L.  Kay 


the  following  fees  for  their  services 
in  criminal  proceedings,  and  no  fee  in 
such  proceedings  shall  be  allowed  by 
virtue  of  any  other  provision  in  this 
chapter  contained:  (italics  ours) 

"For  a venire  to  summon  a grand  or 

traverse  jury  when  one  shall  have 

been  actually  ordered  and  issued.  . $0.75.” 


Under  Article  V,  Chapter  48,  Revised  Statutes 
1829,  relating  to  the  manner  of  the  selection  of  grand 
and  petit  Jurors,  we  find  Section  8758,  which  provides 
as  follows: 


"The  names  of  the  persons  30  drawn 
shall  be  recorded  by  the  county 
clerk  in  the  records  of  the  county 
court,  and  he  shall  as  soon  there- 
after as  practicable  deliver  to  the 
clerk  of  the  court  for  which  such 
Jury  is  drawn  a certificate  there- 
of, who  shall  record  the  same  in  a 
book  to  be  provided  for  that  purpose. 

And  the  clerk  of  the  court  for  which 
the  Jury  is  drawn  shall  immediately 
thereafter  issue  a summons  to  the 
sheriff  of  the  county,  directing  him 
to  summon  the  persons  thus  drawn  as 
petit  jurors  to  appear  on  such  day 
of  the  term  of  such  court  as  shall 
be  named  in  such  summons  by  the  clerk 
of  said  court  to  serve  as  petit  jurors; 
and  it  shall  be  the  duty  of  the  sheriff 
to  make  service  of  such  process  at  least 
ten  days  before  the  first  day  of  the 
term  of  court  for  which  such  persons 
are  drawn,  which  summons  shall  be 
served  by  reading  the  same  to  the  per- 
son so  summoned  or  by  leaving  a copy 
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of  the  summons  at  his  usual  place 
of  abode  with  some  member  of  the 
family  over  fifteen  years  of  age, 
except  In  such  cases  as  may  be 
hereafter  provided." 


It  will  oe  noted  from  this  section  that  after 
the  jurors  have  been  drawn  In  the  manner  provided  by 
statute  and  the  list  certified  to  by  the  clerk  of  the 
county  court,  it  is  delivered  to  the  clerk  of  the  court 
for  which  such  Jury  is  drawn  and  he  shall  immediately 
thereafter  issue  a summons  fco  the  sheriff  of  the  county, 
directing  him  to  summon  the  persons  thus  drawn  as  petit 
Jurors,  etc.  The  summons  Is  directed  by  the  clerk  to 
the  sheriff  to  summon  the  jurors  named  in  such  writ, 
and  It  is  not  the  duty  of  the  clerk  of  the  court  to 
direct  a summons  to  each  juror  as  one  would  infer  from 
the  supplementary  letter  from  the  circuit  clerk  of 
Moniteau  County.  In  common  practice  the  name  of  the 
writ  for  summoning  a Jury  is  commonly  called  a venire 
facia 3,  which  is  a judicial  writ  directed  to  the  sheriff 
of  the  county  in  which  a cause  is  to  be  tried,  command- 
ing him  that  he  'cause  to  come'  before  the  court  on  a 
certain  day  therein  mentioned,  the  good  and  lawful  men 
of  the  county  qualified  accordin,  to  law  to  serve  as 
Jurors,  slack's  Law  Dictionary  (2nd  Ld.)  page  1199. 

In  Section  11787,  supra,  the  term  'traverse  jury' 
is  used.  A traverse  Jury  Is  a petit  Jury  or  a Jury  im- 
paneled to  try  an  action  or  prosecution  as  distinguished 
from  a grand  jury. 


CONCLUSION 


It  is,  therefore,  our  opinion,  under  the  Sections 
of  the  statute  mentioned  above,  that  the  circuit  clerk 
is  not  entitled  to  the  ^14.40  for  issuing  twenty-four 
certified  copies  of  jurors  drawn,  that  is,  sixty  cents 
for  each  Juror  as  suggested  in  your  letter  of  request. 


Mr.  Roy  L.  Kay 


-4 


November  9,  1937 


However , It  is  our  opinion  that  the  clerk  is  entitled 
to  the  sum  of  seventy-five  cents  for  issuing  the  writ 
directed  to  the  sheriff  to  summon  the  jury. 


Very  truly  yours. 


COVjSLL  R.  HEWITT 

Assistant  Attorney  General 


APPROVED: 


J.  i.  TAYLOR 

(Acting)  Attorney  General 
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amendment  no. 


4 FISH  AND  GhME: 


The  Legislature  may  pass  such 
laws  as  it  may  deem  proper  in^ 
aid  of  but  not  inconsistent  with 
the  provisions  of  Amendment  -vo.  4. 


January  21,  1937 


Honorable  Liland  D.  . elley, 
ember  House  of  Representatives 
Jefferson  City,  Missouri 


Dear  ~>ir : 


This  department  acknowledges  receipt  of  your  letter 
of  January  20  in  connection  with  Constitutional  .miendment 
Ho.  4,  relative  to  the  creation  of  Conservation  Commission. 
Your  letter  contains  many  Important  suggestidns  that  you 
have  in  mind  relative  to  the  ’ild  Life  Conservation,  however, 
your  specific  question  is  as  follows: 

"imy  I have  an  opinion  as  to  whether 
or  not  we  may  be  pe  mitted  to  enuct 
enabling  Legislation  In  connection 
with  the  Ild  Life  Conservation 
Program.  The  following  letter  contains 
a few  point 3 which  1 should  like  to 
incorporate  in  such  legislation. " 

Constitutional  amendment  iio.  4 contains  the  plan  in 
detail  of  the  control,  management,  restoration,  conservation 
and  regulation  of  the  fish  and  game  of  the  otate  of  ..issouri. 
The  last  paragraph  of  the  amendment  Is  as  follows: 

"The  General  assembly  may  enact  any 
laws  in  aid  of  but  not  inconsistent 
with  the  -revisions  of  this  amend- 
ment and  all  existing  lavs  incon- 
sistent herewith  shall  no  longer 
remain  in  force  or  effect.  This 
amendment  shall  be  self  enforcing 
and  shall  go  into  effect  July  1, 

1937.” 

Therefore,  It  would  aopear  by  the  amendment  itself 
that  the  amendment  Is  self  enforcing,  but  the  General  assembly 
can  enact  any  law  or  sections  lr»  aid  of  the  same  which  the 
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legislature  deems  desire ble.  In  the  decision  of  Trenayne 
vs.  the  City  of  Jt.  Louis  6 o.  (2)  935.  The  Court  said: 

"oelf  executing  constitutional  pro- 
visions may  be  supplemented  by 
statutes  and  city  charters." 

The  provision  of  the  amendment  itself  could  be  carried 
out  and  would  be  effective  on  July  1,  1937,  even  if  the  legis- 
lature refused  or  desired  to  pas3  no  laws  in  aid  of  the  amend- 
ment, as  "as  3iid  in  the  case  of  keOrew  vs.  kissouri  lacific 
Hallway  Company  230  ...o,  496. 

"V^here  a Jtate  Constitution  establishes 
a rule  creating  a new  right  so  that 
had  the  right,  as  created  by  the  Con- 
stitution, existed  at  common  law,  it 
could  h;  ve  been  enforced  by  some  com- 
mon-law action,  the  Constitutional 
.rovision  is  33lf-enforcing  to  the 
extent  of  authorizing  its  enforcement 
by  an  appropriate  action  at  low,  and 
It  is  Immaterial  tiat  the  . egialeture 
might  be.  able  to  supply  other  and  bet- 
ter methods  for  protecting  or  enforc- 
ing such  right;  or  even  that  the  leg- 
islature should  be  directed  by  the 
Constitution  Itself  tc  pass  suitable 
laws  for  enforcing  the  rule  established 
by  It." 

The  amendment  is  self  enforcing  because  it  provides 
for  the  same;  otherwise,  it  would  not  have  been,  as  was  said 
in  the  case  of  Ivie  vs.  Bailey  53.  (£d)  50. 

"The  Constitution  itself  is  not  self 
enforcing  unless  provision  be  made 
for  that  purpose." 

.i-s  stated  above,  amendment  No.  4 declares  itself  to 
be  self  enforcing.  ;he  effect  of  tne  legislature  failing  to 
pass  laws  In  connection  there? ith  is  discusses  in  the  case  of 
ot.  oseph  vs.  - attern  62  ko . 444. 

"Const.  1875  art.  10,  sec.  11,  limit- 
ing taxation  for  school  purposes  to 
a specified  rate,  but  providing  thut 
in  certain  district  the  Legislature 
may  provide  for  an  increase  to  a stated 
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limit  by  vote  of  thepeople,  was 
self-executing  as  respects  the 
firstmentioned  limitation,  and  •as 
not  dependent  on  the  ect  of  the 
Legislature  in  providing  for  such 
increase,  and  therefore  3uch  con- 
stitutional provision  repealed  all 
pre-existing  laws  in  respect  to  the 
rate  of  taxation  for  school  purposes." 


CCl.CHiSl-  it 


e are  of  the  opinion  that  the  Legislature  may  pass 
such  laws  as  it  may  deem  proper  in  aid  of  but  not  inconsistent 
with  the  provisions  of  amendment  no.  4. 


Respectfully  submitted, 


ULLIVER  nT.  NOLEN, 

Assistant  attorney  General 


a.  „ ftv.  VLL : 


J.  E . TAYLOR 

(Acting)  attorney  enoral 
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BURIAL  ASSOCIATIONS:  Legislature  may  enact  law  prohibiting 

payment  of  death  benefits  3n  anything 
other  than  cash  under  police  power* 


March  9,  1937* 


Honorable  Ldgar  J*  heating 
Member  M ssouri  House  of  Representatives 
Jackson  County,  Sixth  District 
Jefferson  City,  Missouri 


Dear  Mr.  heating: 


This  is  to  acknowledge  your  letter  dated  March  4, 
1937,  as  follows: 

"1  have  introduced  House  Bill  271,  a 
copy  of  which  is  attached  hereto  and 
a question  of  constitutionality  has 
arisen.  It  is  claimed  that  the  bill 
is  unconstitutional  as  depriving 
persons  of  the  right  to  contract  for 
burial  supplies  and  reference  is 
made  to  the  decision  in  182  Atlantic 
Reporter  808* 

"1  would  like  to  have  an  opinion  on 
the  constitutionality  before  Tuesday 
night  of  next  week  as  the  matter 
comes  up  before  the  committee  then 
for  a hearing* 

"I  would  also  like  to  have  some  repre- 
sentative from  the  Attorney-General 1 s 
office  present  at  the  committee  hear- 
ing to  relate  to  the  committee  the 
facts  concerning  the  recent  burial 
Association  investigation*  I will 
appreciate  it  if  you  will  get  this 
data  as  soon  as  possible. " 

House  bill  No.  271  relates  to  burial  Associations  and 
repeals  Sections  5014  and  5017,  h.  S.  Mo.  1929,  and  enacts  in 
lieu  thereof  two  new  sections.  The  proposed  new  section,  5014, 
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is  practically  the  same  as  Section  5014  found  in  the  1929 
laws.  The  only  change  between  the  proposed  new  statute  and 
the  statute  now  in  the  1929  revision  being  that  the  following 
words  are  deleted  from  the  new  statute,  namely: 

"Such  association  when  formed  shall  be 
exempt  from  the  provisions  of  the 
general  Insurance  laws  of  this  state, 
to-wit:  Chapter  37,  R.  S.  1929:" 

Section  6017,  found  in  nouse  Bill  Ho,  271,  is  the  same  as 
Section  5ul7,  R.  S.  ii o . 1929,  with  the  exception  that  the 
following  words  are  found  in  the  1929  statute,  namely: 

"not  contracted  to  be  paid  in  a speci- 
fied manner," 


and 


"except  by  contract  in  writing  signed  by 
the  member  in  person," 

Thus,  the  purpose  of  House  Bill  Ho,  271  is  to  delete  from 
Sections  5014  and  6017  certain  words  now  found  in  the  1929 
statutes. 


You  request  our  opinion  on  the  constitutionality  of 
house  Bill  ho.  271  as  to  whether  such  would  deprive  a person 
of  the  right  "to  contract  for  burial  supplies." 

As  heretofore  pointed  out,  present  Section  5017,  R.  S. 
w.o.  1929,  provides  that  the  association  shall  pay  benefits  in 
currency  of  the  United  States,  but  makes  the  exception  that  a 
member  may  contract  with  the  association  to  be  paid  in  a 
specified  manner,  tiaich  would  be  authority  for  the  association 
to  pay  in  the  manner  specified  by  the  member.  House  Bill  271 
is  now  taking  away  from  the  association  that  right,  so  that 
if  iiouse  Bil*  271  is  enacted,  then  the  association  cannot  pay 
benefits  other  than  as  provided  by  House  Bill  271, 

as  we  read  House  Bill  Ho.  271,  there  is  nothing 
found  therein  that  relates  or  interferes  with  the  right  of 
contract.  Burial  Associations  are  creatures  of  statute  and 
the  Begislature  permits  such  to  be  formed.  The  legislature 
could  forbid  burial  associations  altogether.  The  Begislature 
has  provided  that  burial  associations  may  do  business  if  and 
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when  certain  provisions  of  the  statute  are  complied  with. 

The  legislature  has  also  defined  burial  associations'  powers, 
rights  and  duties.  Thus,  if  the  legislature  now  provides 
that  the  association  can  pay  benefits  only  in  a particular 
manner,  tcrwit  ; in  currency  of  the  United  States,  such  a 
provision  would  not  impair  the  right  of  contract.  The  limi- 
tation placed  upon  a burial  association  as  to  the  payment 
of  benefits  is  a matter  properly  for  the  Legislature  to 
determine,  because  such  is  an  exercise  of  the  police  power 
of  the  state. 

fchlle  Article  11,  Section  15,  of  the  Constitution 
of  Missouri,  provides: 

"That  no  ex  post  facto  law,  nor  law 
impairing  the  obligation  of  contracts, 
or  retrospective  in  its  operation,  or 
making  any  Irrevocable  grant  of  special 
privileges  or  immunities,  can  be  passed 
by  the  General  Assembly." 

yet,  said  provision  does  not  render  a law  unconstitutional  if 
passed  by  virtue  of  the  police  power  of  the  state.  The  liberty 
of  contract  is  subject  to  regulation  within  the  police  power. 
ro> ell  v.  Union  Tacific  Kailway  Co.,  164  S.  W.  628,  25b  Mo. 

420.  And  the  right  to  contract  is  subject  to  reasonable 
limitations  as  the  public  interest  and  safety  may  demand. 

State  v.  Cantwell,  179  Mo.  245.  Statutes  passed  by  the  Legis- 
lature, fixing  the  rate  of  interest  and  declaring  a higher 
rate  usurious,  have  been  held  constitutional.  Krelbohm  v. 

Yancey,  154  Mo.  67,  83.  Acts  of  the  ^legislature  giving  a 
lien  to  attorneys  have  been  held  constitutional  and  such  are 
not  objectional  as  destroying  a person's  right  to  contract. 
O'Connor  v.  St.  Louis  Transit  Co.,  198  Mo.  622.  Statutes 
enacted  by  the  Legislature  declaring  suicide  provisions  in  a 
life  insurance  policy  to  be  no  defense  in  a suit,  were  held 
constitutional  and  such  did  not  abridge  the  freedom  of  con- 
tract because  the  state  could  prescribe  terms  on  which  corpora- 
tions may  be  organised  and  empowered  to  do  business  and  also 
impose  upon  them  the  methoos  of  doing  business  and  the  conditions 
upon  which  such  may  do  business.  Andrus  v.  business  Men's 
Accident  Association  of  America,  223  3.  W.  70,  283  Mo.  442.  V.e 
believe  that  this  case  la  analogous  to  the  question  presented 
by  your  inquiry  and  is  decisive  of  the  constitutionality  of 
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House  Bill  No.  271,  when  It  Is  borne  in  mind  that  House  Bill 
No.  271  relates  to  chartered  corporations  doing  a burial 
association  business  and  that  the  Legislature  under  its  police 
power  can  regulate  such  associations  and  impose  conditions 
and  limitations  upon  their  methods  of  doing  business, 

in  ^ndrus  v.  Business  Men*s  Accident  association  of 
America,  supra,  the  question  presented  was  whether  the 
"suicide  section,"  found  in  Section  6945,  R.  S.  1909,  was 
constitutional.  The  court  at  page  72  said: 

"Appellant  a: tacks  the  constitution- 
ality of  section  6945,  R,  S.  1909, 
which  declares  suicide  shall  not  be 
a defense  in  suits  upon  policies  of 
life  insurance,  and  asks  this 
court  to  examine  that  statute 
and  the  reasons  advanced  for  its 
alleged  conflict  with  certain  pro- 
visions of  the  Constitution  of  the 
state  of  Missouri,  as  mentioned  in 
the  answer.  The  argument  is  that 
it  is  unconstitutional,  because  it 
abridges  the  right  of  contract;  the 
constitutional  guaranty  of  the  right 
to  liberty  includes  the  right  to  make 
such  contracts  as  the  individual  sees 
fit.  If  the  argument  of  appellant  was 
sound  as  applied  to  individuals,  it 
would  not  necesssrj ly  apply  to  corpora- 
tions , which  are  creatures  of  the 
statute.  This  court  has  said  in  the 
case  of  Julian  v.  Aansas  City  Ltar, 

209  Mo,  loc.  cit.  66,  107  6.  Y».  499: 

"'The  -Legislature,  in  dealing  with  arti- 
ficial creatures  of  the  law,  may,  in 
certain  particulars,  make  them  a class 
to  themselves,  and  impose  conditions 
upon  them  not  imposed  on  individuals,* 

"and  further  (209  a*o.  on  page  67,  107 
S.  499): 

"*The  state.  In  issuing  the  charter,  may 
impose  its  own  terms,  and,  when  accepted, 
the  corporation  is  bound  by  the  terms,* 


hon.  Edgar  j.  Keating 


-5 


mar.  9,  1937 


"The  state,  in  prescribing  terms  and 
conditions  upon  which  a corporation 
may  be  organised  and  may  be  empowered 
to  transact  business,  merely  exercises 
the  ordinary  power  vested  in  the  sovereign 
state.  It  could  forbid  accident  insur- 
ance companies  from  doing  business  In 
Missouri  altogether,  which  it  would  be 
powerless  to  do  in  regard  to  natural 
persons.  xt  can  limit  the  activities  of 
a corporation,  and  prescribe  the  manner 
and  conditions  under  which  it  may 
transact  business^  in  a way  that  could 
not  be  applied  to  individuals.  'This  has 
been  determined  so  often  that  argument 
in  support  of  the  distinction  between 
artificial  and  natural  persons  is  un- 
necessary. ft.  W.  Lite  Ins.  Co.  v.  Riggs, 

203  U.  S.  243,  loc.  cit.  354,  27  Sup.  Ct. 

126,  51  L.  Ld.  168,  7 Ann.  Cas.  1104; 

Applegate  v.  Travelers’  Ins.  Co.,  153 
»o.  App,  loc.  cit.  82,  83,  132  S.  W.  2; 
houston  v.  Tulitzer  fub.  Co.,  249  ^o. 
loc.  cit.  338,  155  3,  W.  1068. 

"appellant  argues  at  length  that  the 
statute,  by  declaring  suicide  to  be  no 
defense  to  an  action  on  an  Insurance 
policy,  places  a premium  on  suicide 
and  is  inimical  to  public  welfare  and 
to  public  morals.  In  that  argument 
the  appellant  merely  attacks  the  pro- 
priety and  the  policy  of  the  statute,  a 
consideration  which  does  not  concern 
this  court.  It  Is  within  the  discre- 
tion of  tne  Legislature  to  determine 
the  propriety  of  an  enactment  ana  decide 
whether  it  may  have  a beneficial  effect 
upon  the  subject  to  which  It  applies,  and 
that  determination  it  not  to  be  question- 
ed by  this  court  in  determining  the 
validity  of  the  statute. " 

lour  letter  ref  rs  to  a decision  of  the  court  found 
in  182  A tl . hep.  808.  The  name  of  said  case  Is  Trata  Under- 
taking Company  v.  State  Board  of  Embalming  and  Llrecting,  and 
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is  a decision  of  the  Supreme  Court  of  Rhode  Island.  Vie 
have  reao  said  case  and  are  of  the  opinion  that  it  is  not 
in  point  or  analogous  to  the  question  under  consideration. 

The  decision  in  that  case  was  based  upon  a statute  giving  the 
State  board  of  idnbalming  the  right  to  revoke  an  undertaker’s 
license  if  such  undertaker  participated  in  benefits  derived 
from  the  activities  of  burial  associations.  The  Legislature 
enacted  a law  which  gave  the  ^habalming  hoard  of  the  State  of 
Rhode  Island  the  right  to  revoke  the  license  of  any  licensed 
undertaker  who  participated  in  any  scheme  or  plan  wherein  a 
burial  association  did  not  give  freedom  of  choice  as  to  the 
"type  or  style  of  funeral  or  the  type  or  style  or  price  of 
equipment  used  in  connection  with  the  funeral  or  the  freedom 
of  choice  as  to  what  funeral  director  shall  be  employed," 

The  court  merely  held  that  the  above  provision  was  not 
grounds  for  revocation  of  license  because  an  undertaker  could 
contract  with  any  person  he  wished*  The  Rhode  Island  Legis- 
lature did  not  make  it  unlawful  for  the  undertaker  to  con- 
tract with  Individuals  as  to  the  type  and  style  of  funeral, 
but  only  provided  that  if  the  undertaker  participated  in  the 
plan  or  scheme  that  such  participation  was  grounds  for  the  revo- 
cation of  his  license* 

house  dill  271  simply  regulates  the  burial  associations 
and  if  a burial  association  dot s not  desire  to  be  regulated  it 
does  not  have  to  be  a burial  association*  And  if  a person 
knows  that  the  burial  association  cannot  pay  benefits  other 
than  in  currency  of  the  United  States,  then  the  person  does 
not  have  to  be  a member  of  the  burial  association.  Thus,  the 
regulating  of  burial  associations  is  an  exercise  of  the  police 
power  of  the  state,  and  the  provision  that  benefits  must  be 
paid  in  currency  of  the  United  States  would  be  a valid  exer- 
cise of  the  police  power,  and  therefore  constitutional* 

^Trom  the  above  it  is  our  opinion  that  house  Bill  271 
does  not  deprive  persons  of  the  right  to  contract  and  is  con- 
stitutional, We  express  no  opinion  as  to  whether  contracts 
entered  into  with  burial  associations  for  the  paying  of  bene- 
fits in  a manner  specified  other  than  in  currency  of  the  United 
States  and  entered  into  prior  to  the  enactment  of  house  bill 
ho.  271,  would  be  impaired  or  done  away  with.  We  are  writing 
this  opinion, as  to  the  validity  of  House  Bill  flo.  271,  by 
assuming  that  such  is  now  a larw. 

Yours  very  truly, 

ATLROVLD:  James  L*  Horndostel 

Assistant  Attorney-General 

J • 
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CHATTEL  MORTGAGES, 
RECORDER  OF  DEEDS* 


Mr.  J.  H.  Kennedy 
Circuit  Clerk 
Grundy  County 
~rentor,  Missouri 


Instruments  affecting  title  to  real  estate 
Rnd  personal  property  need  not  be  filed  In 

a separate  book  for  the  filing  of  chattel 
mortgages  where  such  Instruments  have  been 
duly  recorded  In  a book  as  conveyances  of  land^ 

but  should  index  In  a book  used  for  Indexing  and 
filing  all  chattel  mortgages,  upon  request  of  mort- 
Apr!  13,  1937  gagee  or  grantee. 


a 


i e r Mr.  Kennedy: 

This  will  ack  owle.ge  receipt  of  your  recuest  "or 
an  o Inlon,  wr:  ch  roads  as  follows: 


"On  Jrnuary  25  th,  1S37,  we  re  cel-  ed 
from  the  Mlssorl  Public  Service 
Corporation  for  recordation  one 
In  entrure  and  ne  Supplemental  In- 
denture in  the  na  ure  of  a deed  of 
trust  to  secure  to  Continental  Illi- 
nois National  Bank  and  * ust  Company 
of  Chicago,  or  the  issuance  of  bonds. 

This  Indenture  includes  both  real 
estate  and  personal  property  belong- 
ing to  said  Missouri  Public  'ervlce 
Corporation,  rnd  was  recorded  in  the 
Miscellaneous  Deed  of  Trust  Record 
and  such  notations  made  on  the  inden- 
ture. 


We  have  been  asked  by  the  At  to  *neys 
for  issourl  Public  Service  Corporation 
that  this  indenture  also  be  '’ndexed 
In  the  Chattel  Jiortgare  Register. 

e would  1 ke  to  have  you r opinion 
as  to  whether  this  Indenture  should 
be  recorded  and  'ndexed  in  both  Mis- 
'’elleaneous  Deed  Record  and  the  Chattel 
Mortgage  i.ecord." 
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Pp  ended  to  your  request  for  an  or  nion  Is  the  original 
letter  from  the  law  of  icra  of  hapman  r d Cutler,  ”eq?eet- 
Ing  the  r cores t ion  oi  ce  tain  Indentures. 

At  the  outset  of  this  opinion,  we  may  well  observe  that 
the  recording  or  filing  of  written  Instruments,  as  required 
by  law,  have  ‘or  their  object  the  Imparting  of  notice. 

There  are  a few  exceptions,  but  none  that  need  be  consider- 
ed :n  this  opinion,  t s relates  to  the  duty  imposed  upon 
the  Recorded  of  feeds  in  recording  conveyances  of  personal 
property,  your  attention  Is  directed  to  Section  11545,  R*  S. 
Mo.  1929 , which  reads  as  follows: 


*' Instalments  _n  writing,  convc;  ng 
chattels  O’  personal  property  done, 
wMch  y any  law  of  this  state  are 
raepuired  to  be  recorded  or  admitted 
of  record  in  any  recorder's  office 
in  thds  ntrte,  shall  be  recorded  in 
a series  of  volumes  se  arete  t rom 
those  used  for  record  In  conveyances 
of  reel  estate. * 


In  the  case  of  Faxon  vs.  d/re,  37  Mo.  pp.  295,  l.c. 
307,  the  court  in  considering  a lease  that  was  recorded  in 
the  records  ef  acting  real  astste  and  not  in  the  record  or 
chattel  mortgages  - nd  *lso  construing  whet  is  now  lection 
11545,  supra,  said: 


"The  agreed  statfment  of  facts  shews 
that  tbu  lee  so  was  recorded  in  the 
records  effecting  real  estate  and 
not  in  the  record  for  chattel  mort- 
gages. The  question,  therefore,  i3, 
w’  ere  the  seme  Instrument  effects  both 
reel  and  ? arsenal  property,  will  a 
recording  In  the  records  for  real  es- 
tate be  r.  sufficient  recording  of  :he 
Instrument  ss  r.  chattel  mortgage.  In 
our  o in ion.  It  will.  It  was  so  held 
in  m o in ion  by  Judge  bomb aver  in 
Jennings  v.  Sparkman,  S3  Mo.  /pp.  663. 


Mr*  H.  Kennedy 


Ap”ll  13,  1937 


•5* 


See,  also,  /nthony  v.  Butter,  13 
Peters  423.  The  statute  Itself, 
while  p~ovi:lng  or  separate  regis- 
tration, does  not  ap  ly  to  cases 
w ere  the  instrument  conveys  both 
k in  s of  property.  s*  state 

(r  action  9064,  R.  i.  1899)  only 
directs  se-arnte  rec  rding  in  a 
chattel  record  where  the  instrument 
conveys  ’personal  oroperty  pjone. 


In  the  case  of  Jnnnlnj  s vs.  Mparkman,  39  Mo.  App.  663, 
l.c.  669,  he  cort  in  construing  section  11645,  supra, 
s*  id: 


e concede  the  oslti  n,  contend- 
r<5  Tor,  that  Ins  "u^ntfl,  in  order 
to  impart  constructive  notice,  must 
not  only  be  recorded  In  the  proper 
county,  but  rIso  'n  the  uroner  book, 
but  w®  find  nothing  In  the  statutes, 
reading  ‘ben  together,  or  even  seriatim, 
which  leads  to  the  conclusion  ha  , 
wVere  the  same  Instrument  affects  real 
estate  end  conveys  personal  property, 
the  law  necessitates  in  nil  crsoa  a 
double  record.  "he  word  ^ne1  in  the 
section  last  euoted,  can  certanly  not 
be  rejected  as  surplusage."  / 

In  the  cose  of  >mcr son-Brant Ingham  Implement  T. 
Rogers,  et  al,  216  v.  • 994,  l.c.  996,  he  court  ad  befor 
It  for  c ns  ©ration  he  validity  of  a conveyance  hat  had 
been  Improperly  recorded  by  the  Recorder  of  Heeds.  The 
court  in  faring  upon  Ohet  are  now  ect I ns  Z097,  3040, 
11545,  supra,  R.  . Mo.  1929,  salds 


"Applying  this  rule  to  “he  cr.se  In 
bond,  it  would  appear  that  the  failure 
to  make  a proper  Index  of  this  chattel 
mortgage  did  not  affect  !ts  valid  ty. 
»or  o we  think  that  imparting  notice 
In  the  case  of  a real  estate  mortgage 
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or  the  valid  ty  of  a chattel  mort- 
gage la  dependent,  not  only  on  Us 
be  ng  filed  nnd  recorded,  but  record- 
ed In  the  proper  book.  That  Is  a 
colleterrl  matter,  ar-osed  by  another 
and  subsequent  section  of  the  statute 
than  the  one  eelarlng  that  unrecord- 
ed c ^ttel  mortgerea  are  void  ns  to 
t lrd  pertiea.  Tie  statute  (section 
2861)  eclarlng  when  chattel  mortgoces 
i ■ 11  not  he  valid  d#Ol~r  r that  effect 
•unless  the  mortgage  or  deed  of  trust 
be  sc^nowl'-  ged  or  proved  and  record- 
ed in  the  county  in  which  the  mortgagor 
or  grantor  r»s'  ?,  In  sv.ch  manner  ns 
8 of  V a y lew  i " fi c t— 

<*d  to  be  acknowledged  or  proved  nnd  re- 
corded# ’ Th's  section,  like  the  corres- 
-onclng  one  relative  to  rocl  estate 
(section  2 10)  If  ovnc  under  the  sub- 
ject of  • conveyances, • while  the  section 
reer'lrlng  chettel  mert/agoa  to  be  re- 
eorred  n seperrte  books  from  real  estrte 
conveyances  (section  10383),  like  that 
requiring  a proper  index  (stetien  103C4), 
Is  found  under  the  su  Ject  of  • ecorcer 
of  :«eds'  anc  rescrlb'ng  his  -uties. 
Tiese  are  duties  imposed  on  the  recorder , 
for  he  violation  of  which  he  s res- 
ponsible j but  hey  co  not  go  to  :he 
vfilidlty  of  the  conveyance.” 


irom  the  abo  e conaide  stlms,  you  will  note  that  os 
effects  the  vail  Ity  of  a written  Inatr'waent,  It  is  not 
neceamry  that  mortgages  of  orsonnlty,  whirh  are  included 
In  b corvey once  affect 'ng  real  estate,  need  be  filed  and 
recorded  by  the  ^co^d er  In  a volume  separate  from  tb.oes 
aed  or  be  r cordation  ~r  filing  of  realty  alone. 

Your  urtb  r attention  is  directed  to  action  11543, 
R#  • Mo#  1929,  >hich  rf»ada  in  "art  as  ollows : 


"It  a hr  11  be  the  duty  cf  recorders  to 
record:  J rst,  nil  deeds,  mortgages, 
conveyances,  ceoda  of  trust,  :onda. 


Mr.  J.  H*v  Kennedy  -5-  April  13,  1937 


covenants,  defeasances,  or  other  in- 
struments of  writing,  of  or  concern- 
ing any  lanes  an  enraents,  or  oocs 
and  chattels,  wh'ch  shall  be  oroved 
or  acknowledged  according  to  law,  and 
authorized  to  be  recorded  in  ^heir 
offices?  * ->  " 


e observe  from  the  reading  of  the  above  sections 
of  the  statute  that,  when  the  Recorder  has  recorded  an 
instrument  which  affects  both  realty  and  personalty,  the 
intendments  of  the  above  section  of  the  statutes  ha-e 
been  subserved. 

Your  attention  is  further  directe  to  Art.  Ill,  R.  S. 
Mo.  1929,  rela  ing  to  chattel  mortgages,  rarticularly  ec. 
3^99,  ns  n mended , Laws  of  i!o.  1935,  page  208,  which  reads 
in  ’'art  as  follows  t 


"ouch  recorder  shall  enter  in  a hook, 
to  be  ro”ided  by  him  for  such  purpose, 
the  names  of  oil  the  parties  to  such 
instrument,  arranging  the  nnmes  of  such 
rvrtga  ors  or  grentors  alphabetically, 
sr.  ah?.  11  note  thereon  the  time  of  filing 
such  instrument  or  copy,  for  which  said 
recorder  shell  receive  a fee  of  twenty 
cents.  Sold  f - e shall  also  include 
m d cover  all  costs  for  dischr.  -ging 
said  mortge  o or  deed  of  trust  accord- 
ing to  the  methods  hereinafter  provided. 


The  above  part  of  the  statute  contemplates  the  furnish- 
ing of  a book  by  the  recorder  for  the  purpose  of  indexing 
all  mortgages  or  deeds  of  trust  concern  ng  personal' y.  f ince 
the  statute  contemplates  indexing  and  discharging  of  deeds 
of  trust  concern  ng  personalty,  we  see  no  objection  on  he 
part  of  the  recorder  in  indexing  an  indenture  covering  realty 
which  also  includes  a mortgage  of  personalty  in  the  book  used 
by  the  recorder  for  the  purpose  of  indexing  and  discharging 
of  mortgages  or  deeds  of  trust  concerning  personalty. 


April  13,  1937 
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CONCLUSION 


In  view  of  the  above,  it  is  the  op’nion  of  this  depart- 
ment tha'  the  recorder  of  - sods  is  not  required  to  index  and  record 
an  indenture  affecting  both  realty  and  pe  sonalty  in  a book 
usel  for  he  Indexing  and  recording  of  chapel  mortgages,  since 
the  Indenture  has  been  duly  recorded  in  the  book  used  for  re- 
cording of  conveyances  of  land,  Hcwever,  we  see  no  harm  in 
indexing  an  indenture  affect  ng  both  realty  and  ~ersonalty 
In  the  book  used  for  the  indexing  of  chattel  mortgages  when 
such  a request  has  been  made  by  the  mortgagee  or  grantee  nnd 
fee  paid  herefor. 


ftesoectfully  submitted. 


RUSSELL  . 

Assistant  ttorney  General 


IFPE 


j : 


1.  • . ' 

(Act'ng)  / t*  rney  General 


u-  rchpNTS:  Persona  nreoaring  and  serving  meals  in  a 

dining  room  in  connection  with  a hotel  are 
not  merchants • 


’ 


January  8,  1937 


.Mr.  rch  Ping 
County  ssessor 
oplrr  luff,  is sour i 


1 


err  Mr.  ;-lng: 

h s will  acknowledge  receipt  of  y ur  request  for 
•n  O’-nicn,  wh'.ch  reads  rs  follows: 


"I  would  like  an  opinion  on 
this  question:  o\J.d  a person  who 

n ’O  'Bred  nnn  sole  mf  ala  in  a dining 
room  in  connection  with  a hotel, 
but  sold  no  other  commodities  than 
cooked  food,  i.  e.,  no  candy,  cig- 
arettes, or  um,  be  classed  as  a 
merchant,  r n be  entitles  to  nay  a 
erchants'  tax?" 


ection  10075,  ...  • o.,  1929,  ©fines  who  is  de- 

lnred  to  be  a "merchant".  This  section  reads  in  art 
as  follows: 


" very  person,  corpora t ion  or  co- 
onrtnership  of  rersons,  who  shall 
deal  in  the  selling  of  ■ oods,  wares 
and  merchandise,  « * * Is  declared 
to  be  a mere  .ant." 


he  conclusion  reached  in  this  on inion  la  dependent 
upon  the  word  "mere  ant"  as  used  in  the  above  section  of 
the  statute*  In  the  case  of  tnte  vs.  h’ttoker,  35  o., 

the  c urt  in  construing  the  above  statute,  page  459,  said: 


>2  t'r.  rrh  King 


Jr.n.  8,  1937 


”■  e can  not  o beyond  the  statute 
to  Ind  nny  other  definition  of  a 

merchant* " 


lthough  the  court  has  an  Id  In  the  above  case  that 
it  • n not  go  beyond  the  statute  to  find  any  other  defi- 
nition of  the  i?ord  ’’mere  ant",  we  attempt  to  pursue  the 
word  urther  to  determine  whether  or  not  it  s sufficiently 
generic  to  in  luce  in  its  meaning  the  person  that  sold 
and  pwepared  meals  In  s dining  room  in  connection  with  a 
hotel*  In  the  case  of  Kansas  C ty  vs*  Lorber,  64  -o* 
pp.  1*  c*  608,  the  court  discussing  the  word  ’’mere  ant” 
defines  it  as  follows: 


"The  term  ’merchant*  has  been  defined 
to  h«  strl  tly  a buyer,  but  by  extension, 
one  who  buys  to  sell,  or  buys  anc  sells) 
one  who  deals  in  the  pur chase  of  roods; 
a d nler  in  merchandise;  a trader, 

; inney’s  Law  Olct.  St  Glos*  459*  One 
who  buys  to  sell  again  me  who  does  both, 
not  occasionally,  but  habitually,  ns  a 
business;  one  who  buys  * nd  sells  an 
article*  'nderson’s  Law.  lict*  671.  One 
who  Is  engaged  in  the  business  of  buying 
camnerciol  commodities  and  selling  them 
again  for  the  s ke  of  profit*" 

/gain,  at  page  609,  the  court  fufcher  said: 


" Ihe  word  merchant,  * * * * we  think 
comprehends  the  various  kinds  of  mer- 
chants. If  one  Is  a d aler  in  nny 
article  or  commodity,  that  is  to  say, 
is  engaged  In  buying  and  selling  the 
same,  for  profit,  he  Is  a merchant. " 


In  the  case  of  *he  City  of  Osark  vs*  Hanmond,  49  S.  W# 
(2nd)  1*  c.  131,  the  court  defined  the  word  "merchant"  as 
follows : 


"A  merchant  is  one  who  is  engaged  in 
the  purchase  and  arle  of  goods;  a 
t -aff icker;  a trader." 


#3  Mr.  rch 


JHn.  9,  1937 


King 


_n  the  case  of  in  ?e  j h Yow,  59  federal  Reporter,  1.  c. 
562,  he  court  d before  It  for  consideration  es  to  whether  a 
Cta  nese  person  engaged  In  that  business  *ea  privileged  to  enter 
the  Vnlt&d  t totes  ns  n merchant.  In  defining  t e term  "res- 
taurant keener”  the  co-  rt  Sftldr 

"A  restaurant  keener  Is  a caterer,  who  keens 
n l-  ce  for  serving  meals,  an  provides,  pre- 
pares, on  cooks  row  material*  to  suit  the 
tastes  of  his  atrons.  A person  In  that  busi- 
ness Is  not  o merchant,  * * *" • 

It  Is  to  be  noticed  from  the  above  caeea  that  the  word 
"merchant"  in  Its  common  acce  tatlon  comrr  ehenda  anyone  who 
buys,  sells  or  derls  In  comnollties  with  b view  of  earning 
a pro  It.  Ap  lying  this  definition  to  one  who  oreparcs  end 
serves  moela  In  a dining  room  in  connection  with  a hotel, 
can  t be  said  that  the  term  "merchant",  os  used  In  the 
statute,  was  intended  to  Include  one  who  cur sued  that  colling? 
We  think  not.  ven  though  the  restaurateur  neces  or  lly  buys 
various  commodities  such  as  goods,  wares  and  merchandise,  oil 
of  which  oes  into  the  preparation  of  a meal.  It  does  not 
follow  that  such  is  hla  occupation  so  as  to  make  him  subject 
to  the  provisions  of  Section  10075. 

It  is  also  to  be  note-  that  the  statute  uses  the  words 
"to  erl  in  the  selling  of  goods,  wares  and  merchandise".  This 
con tempi*  es  bartering  and  trafficking  such  as  is  not  true  In 
the  reparation  an  sale  of  meals. 


CON CL  UIuW 


It  is  the  opinion  of  this  deo*  rtment  that  cerson  preparing 
and  selling  meals  In  s dln'ng  room  In  connection  ith  a hotel 
Is  ~ot  a raorcfcr.nt. 


es  ectfully  submitted. 


RU  1..X  . r.  TONE 

Assistant  ttorney  General 


A P PH  -Dr 


'J.  . -lor 

( ct'ng.)  tiorney  General 
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SCHOOLS;  A new  building  may  be  erected  on  present  site  and  not 
violate  Sec.  9330,  R.  S.  1929.  Words  "addition"  and 
"supplemental1*  defined;  notice  to  voters  should  be  full 
enough  to  apprise  them  of  the  exact  purpose  for  which  the 
building  is  being  erected. 


February  11,  1937. 


Honorable  Lloyd  W.  King 
State  Superintendent 
Department  of  Public  Schools 
Jefferson  City,  Missouri 

Dear  Mr.  King: 

This  is  to  acknowledge  your  letter  dated  February 
10,  1937.  Your  letter  is  quite  lengthly  but  as  it  contains  a 
complete  explanation  of  the  questions  with  citations  of 
authorities,  we  copy  it,  as  follows: 

"This  Department  has  received  a request 
for  an  interpretation  of  Section  9330, 

R.  S.,  1929,  as  it  applies  to  the 
erection  of  a new  elementary  school 
building  in  addition  to,  and  on  the 
site  of  the  present  elementary  school 
building.  The  facts  as  reported  to 
this  office  are  as  follows: 

"The  Board  of  Education  of  the  School 
District  of  Washington,  Franklin  County, 

Missouri,  finds  it  necessary  to  erect 
and  furnish  a new  elementary  school 
building  containing  an  auditorium,  library, 
classrooms,  etc.  The  Board  of  Education 
desires  to  locate  the  proposed  new  build- 
ing on  the  site  of  the  old  primary  (or 
elementary)  school  building  in  said  district 
and  borrow  money  and  issue  bonds  for  the 
payment  thereof,  under  the  provisions 
of  Section  9198#  Revised  Statutes  of 
Missouri,  1929. 

"The  School  District  of  Washington  is 
a city  district  duly  organized  and  exist- 
ing under  Article  4,  Chapter  57,  Revised 
Statutes  of  Missouri,  1929,  relating  to 
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city,  town  and  consolidated  schools, 
on  the  site  of  the  present  elementary 
school  in  said  district  is  located  a 
school  building  which  is  now,  and  was 
for  a long  time  heretofore,  used  a3  an 
elementary  grade  school.  For  the  past 
several  years,  the  first  seven  elementary 
school  grades  have  been  housed  in  this 
building.  This  building  is  somewhat 
congested  and  lacks  the  facilities  of 
an  auditorium,  study  hall,  library,  and 
sufficient  classrooms  for  efficient 
instruction. 

"It  is  the  purpose  of  the  board  to  con- 
struct, in  addition  to  the  present  build- 
ing, a new  building  about  sixty  feet 
from  the  old  building  to  take  care  of  the 
fift£,  sixth,  and  seventh  grades  while 
permitting  the  first  four  grades  to 
remain  in  the  old  building.  Both  divi- 
sions of  the  elementary  school  would 
then  use  the  auditorium  in  the  new  build- 
ing. The  proposed  new  building  will  not 
be  directly  connected  with  the  old  build- 
ing except  by  a concrete  walk.  Members 
of  the  board  believe  it  would  be  better 
to  build  a new  building  to  which  new 
additions  could  later  be  made  than  it 
would  be  to  construct  a building  con- 
tiguous with  an  old  building  erected  in 
1871,  to  which  one  addition  has  already 
been  made. 

"The  district  is  not  divided  into  primary 
or  ward  schools,  and,  in  the  opinion  of 
the  board,  the  necessities  of  the  district 
do  not  demand  3uch  division  at  this  time. 

"References: 

"1.  Section  9198,  Revised  Statutes  of 
Missouri,  1929*  - the  board  of 
directors  has  power,  when  authorized 
by  a two-thirds  vote,  to  borrow  money 
and  issue  bonds  for  the  payment  of 
schoolhouse  sites,  school  buildings, 
furnishing  buildings,  and  building 
additions  to  old  buildings. 
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"2.  Section  9330,  Revised  Statutes  of 
Missouri, 1929*  provides  for  the 
establishment  of  an  adequate  number 
of  primary  or  ward  schools. 

"3.  In  the  case  of  Martin  v.  Bennett, 

139  A.  237,  122  S.W.  729,  the  court 
ruled  as  follows: 

•The  statute  should  receive  a 
reasonable  construction.  Such 
a construction,  I think,  would 
authorize  school  boards  of  dis- 
tricts organized  under  Article 
2,  Chapter  154,  Revised  Statutes, 

1899,  to  build  additions  to  a 
primary  school  building  when  the 
necessities  of  the  district  do 
not  demand  a division  of  the  dis- 
trict into  a primary  or  ward 
school,  but  prohibits  the  erection 
of  more  than  one  primary  school 
building  on  one  school  site . ' 

"Questions: 

"1.  Under  the  facts  and  circumstances 

stated  herein,  and  the  law  providing 
for  the  erection  of  new  buildings. 

Section  9198,  R.  S.,  1929,  would  the 
construction  of  a new  elementary 
school  building,  on  the  same  site  and 
non-contlguous  to  the  old  building 
but  as  an  addition  to  and  supplementing 
the  present  building,  conflict  with  the 
law  governing  the  establishment  of  pri- 
mary or  ward  schools,  as  provided  in  Sec- 
tion 9330,  R.  S.,  1929? 

"2.  Does  the  construction  of  an  addition 
to  a school  building  require  that  the 
new  building  be  contiguous  to  the  old 
building?  Or  could  the  new  building 
be  erected  several  feet  away  from  the 
old  building  and  be  considered  as  an 
addition  to  the  present  building 
facilities? 
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"3.  Would  the  following  proposition  to  be 
submitted  at  a special  election  meet 
the  legal  requirements  for  authorizing 
the  board  to  erect  a new  elementary 
building  in  addition  to,  but  non- 
contiguous to,  the  old  building? 

' ( 1 ) To  authorize  the  Board  of 
Education  of  the  School  District 
of  Washington,  Franklin  County, 
Missouri,  to  incur  an  indebtedness 
of  said  District  in  the  amount  of 
Thirty -six  Thousand  Dollars  ($36,000. 
00)  for  the  purpose  of  erecting  and 
furnishing  a school  building  on  the 
site  of  the  present  primary  school 
in  said  District  and  to  evidence 
such  indebtedness  by  the  issuance 
of  Bonds  of  said  District  in  said 
amount  for  said  purpose . • 

Or,  should  this  proposition  contain 
a qualifying  statement  following  the 
word  "building"  to  indlaate  that  the 
construction  would  be  in  addition  to, 
and  supplementing  the  present  building? 

"I  shall  appreciate  yovr*  advice  and  opinion. 
Since  the  board  plans  to  call  a special 
election  early  in  March,  an  immediate 
opinion  is  needed." 


I. 

Section  9198>  R.  S.  Mo.,  1929#  referred  to  in  your 
letter,  gives  the  school  boards  power  to  erect  school  houses. 
Said  section,  in  part,  reads: 

"For  the  purpose  of  * * * erecting  school 
houses  * * * ana  furnishing  the  same,  and 
building  additions  to  or  repairing  old 
buildings,  the  Voar3~~ o7~ directors  shall 
be  authorized  to  * * * issue  bonds  for 
the  payment  thereof,  in  the  manner  herein 
provided . 
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When  bonds  are  voted  under  this  section 
for  the  erection  of  one  or  more  school 
houses,  to  be  erected  on  the  same  or 
different  sites  in  common  school  districts, 
said  bonds  shall  not  be  negotiated  by 
said  board  until  said  bond3  have  been 
deposited  with  the  county  or  township 
in  which  said  district  shall  be  situated, 

«****'" 

It  is  thus  seen  that  bonds  may  be  voted  in  order  to 
erect  school  houses  and  additions  thereto. 

Section  9330*  R.  S.  Mo.  1929#  and  referred  to  in 
your  letter,  in  our  opinion  does  not  apply  to  the  situation 
under  consideration  for  the  reason  that  3aid  section  provides 
in  part  as  follows: 

"When  the  demands  of  the  district  require 
more  than  one  public*  school  building  there- 
in,the  board  shall,  as  soon  as  sufficient 
Tunds  have  been  provided  therefor,  establish 
an  adequate  number  of  primary  or  ward  schools, 
corresponding  in  grade  to  those  of  other 
public  school  districts,  and  for  thi3 
purpose  the  board  shall  divide  the  school 
district  into  school  wards  and  fix  the 
boundaries  thereof,  * * *" 

Section  9330  merely  means  that  when  a district  is  overcrowded 
with  pupils,  that  for  the  purpose  of  making  the  school  buildings 
more  accessible  to  the  pupils,  that  then  the  board  of  directors 
is  to  divide  the  district  into  v/ards. 

The  facts  presented  in  your  letter  indicate  that 
there  is  no  demand  for  more  than  one  school  building  but  only 
for  an  enlargement  of  the  present  school  building.  As  stated 
in  your  letter,  the  present  building  is  congested  and  "lacks 
the  facilities  of  an  auditorium,  study  hall,  library,  and 
sufficient  class  rooms  for  efficient  Instruction"  and  that 
the  building  will  "take  care  of  the  fifth,  sixth  and  seventh 
grades  while  permitting  the  first  four  grades  to  remain  in 
the  old  building."  You  further  state  that  the  new  building 
will  be  an  addition  to  and  supplement  the  old  building.  The 
new  addition  will  be  about  sixty  feet  from  the  old  building. 
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The  serious  question  Involved  Is  as  to  what  Is  meant  by  an 
addition  to,  or  supplementing  the  present  building. 

Words  and  Phrases,  2d  Series,  Vol.  1,  page  105, 
says  the  following  as  to  the  word  " additional" : 

"'Additional'  means  'added;  supple- 
mental; coming  by  way  of  addition. ' 

Collier  v.  Smaltz,  128  N.  W.  396, 

399,  1^9  Iowa,  230,  Ann.  Cas.  1912C 
1007." 

The  Kansas  City  Court  of  Appeals  in  Tate  v.  Insurance 
Co.,  133  Mo.  App.  584,  had  the  following  to  say  as  to  whether 
a detached  building  was  an  addition  to  a main  building  (p.  588) 

"Was  the  detached  building,  although 
used  as  a part  of  the  main  dwelling, 
an  addition  within  the  description  of 
the  policy?  The  question  is  answered 
in  the  affirmative  by  numerous  decisions 
of  which  the  following  are  a parts  * *" 

In  Manufacturing  Company  v.  Insurance  Company,  167 
Mo.  App.  566,  the  Kansas  City  Court  of  Appeals  in  its  opinion 
detailed  the  facts  as  follows  (p.  569) : 

"The  factory  consisted  of  the  main  build- 
ing and  three  other  structures.  One  35 
by  60  feet,  was  known  as  the  lumber  shed, 
paint  shop  and  storage  room,  which  was 
13  feet  distant  from  the  main  building. 

Another,  12  by  14  feet,  was  a coal  house, 
and  some  castings  were  kept  there;  and 
it  was  fifteen  feet  from  the  main  build- 
ing. The  third  was  a store  and  work  house 
and  was  about  28  feet  from  the  main 
building.  The  last  mentioned  was  an  old 
house  and  had  once  been  a residence.  All 
were  parts  of  an  entire  plant." 

The  court  held,  (P.  572): 

"It  is  not  to  be  denied  that  an  addition 
to  a building  may  commonly  mean  something 
attached  thereto,  but  no  one  should  say 
that  wuch  word  necessarily  means  that. 
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It  often  Is  plainly  seen  to  have  a broader 
meaning.  A clearly  appearing  intention 
will  give  It  a broader  meaning.  Circum- 
stances and  conditions,  as,  for  instance, 
such  as  showft  in  this  case,  will  influence 
the  interpretation,  so  we  repeat  that  the 
expression:  'One-story  frame  building,  and 
its  additions  adjoining  and  communicating, ' 
does  not  always  mean  structures  physically 
attached  to,  or  otherwise  connected  with 


the  building  By  machinery,  or  specific" 
pa  s sways . That1 
of  law  ” 


cannot  be  said  as  a matter 


Words  and  Phrases,  2nd  Series,  Vol.  4.  page  797 , has 
the  following  to  say  as  to  the  word  " supplement" : 


"The  term  'supplement'  signifies  something 
additional,  something  added  to  supply  what 
is  wanting.  It  is  that  which  supplies  a 
deficiency,  adds  to  or  completes,  or  extends, 
that  which  is  already  in  existence,  with- 
out changing  or  modifying  the  original.  * * 
McCleary  v.  Babcock,  82  N.  E.  453,  455,  169 
Ind.  228." 


II. 


We  answer  your  questions  in  the  order  presented. 


Question  1. 


It  is  our  opinion  that  under  the  facts  and  circumstances 
enumerated  in  your  letter  that  the  erection  of  a new  building 
on  the  same  site  and  not  contiguous  "to  the  old  building  but  as 
an  addition  to  and  supplementing  the  present  building"  would  not 
conflict  with  Section  9330,  R.  S.  Mo.  1929. 

We  answer  your  first  question  in  the  negative. 


Question  2. 


We  answer  your  second  question  as  to  "Does  the  con- 
struction of  an  addition  to  a school  building  require  that  the 
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new  building  be  contiguous  to  the  old  building?"  in  the 
negative . 


In  our  opinion  the  new  building  could  be  erected 
several  feet  away  from  the  old  building  and  yet  be  considered 
as  an  addition  to  the  present  building. 


Question  3* 


In  our  opinion  the  notice  for  election  should  be 
more  complete  in  order  to  fully  apprise  the  voters  of  what  the 
board  intends  to  do.  In  other  words,  the  proposition  should 
contain  the  qualified  statement  found  in  your  letter  that  the 
word  "building"  should  "indicate  that  the  construction  would  be 
in  addition  to,  and  supplementing  the  present  building"  and 
that  it  would  be  erected  on  the  present  site. 


Trusting  the  above  answers  your  questions  and  if 
you  desire  further  clarity,  kindly  so  apprise  us. 

Yours  very  truly. 


James  L.  HomBostel 
Assistant  Attorney-General 


APPROVED: 


TTOOT 

(Acting)  Attorney -General 


PROPOSED  SALES  TAX  ACTs  Senate  Amendment  No  7 to  Senate 

Committee  Substitute  for  House 
Committee  Substitute  for  House  Bill 
No .7 , prohibits  cities  from  passing 
a sales  tax  act;  does  not  prevent 
cities  from  passing  other  forms  of 
excise  tax  now  in  force  or  here- 
after enacted. 


May  24,  1937 


t 


Honoraole  Michael  Kinney 
Missouri  Senate 
Jefferson  City,  Missouri 


Dear  Senator  Kinney* 


Y«e  acknowledge  receipt  of  your  communication 
of  May  18  wherein  you  request  an  opinion  regarding 
the  Sales  Tax  Bill  now  under  consideration  by  the 
Senate.  Your  letter  is  as  follows* 

"The  Senate  placed  an  amendment 
on  the  Sales  Tax  Bill  prohibit- 
ing cities  or  municipalities 
from  aiding  or  passing  ordinances 
to  collect  city  sales  taxes.  Will 
you  kindly  give  me  your  opinion 
as  to  whether  this  will  Interfere, 
as  for  instance,  ad  valorem  tax, 
now  collected  by  cities." 


We  assume  that  you  refer  to  Senate  Amendment  No. 
7 being  an  amendment  to  Senate  Committee  Substitute  for 
House  Committee  Substitute  for  House  Bill  No.  6,  and 
designating  the  amendment  as  a new  section,  and  to  be 
known  as  Section  44-a,  as  follows* 

"No  city,  town  or  village , whether 
organized  by  general  law  or  by 
special  charter,  shall,  either 
directly  or  indirectly,  levy,  im- 
pose or  colDe  ct  any  tax  upon  the 
sale  of  or  charge  for  any  tangible 
personal  property  taxed  by  the 
state  under  the  provisions  of  this 
act,  or,  upon  the  sale  of  or  charge 
for  any  service  or  other  thing  taxed 
by  the  state  under  the  provisions  of 
this  act." 


Honorable  Michael  Kinney 


-2- 


Kay  24,  1937 


The  purport  of  the  amendment  is  to  prohibit 
all  cities  In  the  State  of  Missouri  from  passing,  by 
ordinance,  what  may  be  termed  a "city  sales  tax  act." 
All  classes  of  cities  receive  their  powers  of  taxa- 
tion from  the  Legislature,  the  Legislature  being  em- 
powered to  grant  cities  the  power  of  taxation  by  the 
Constitution  of  Missouri  and  especially  Sections  1 
and  10  of  Article  X.  Section  1 being  as  follows! 

"The  taxing  power  may  be  exercised 
by  the  General  Assembly  for  state 
purposes,  and  by  counties  and  other 
municipal  corporations,  under 
authority  ^ranted  to  them  by  the 
General  Assembly,  for  county  and 
other  corporate  purposes." 


Section  10  is  as  follows! 

"The  General  Assembly  shall  not  im- 
pose taxes  upon  counties,  cities, 
towns  or  other  municipal  corporations 
or  upon  the  inhabitants  or  property 
thereof,  for  county,  city,  town  or 
other  municipal  purposes,  but  may, 
by  general  laws,  vest  in  the  cor- 
porate authorities  thereof  the 
power  to  assess  and  collect  taxes 
for  such  purposes." 


In  accordance  with  the  above  provisions  the 
General  Assembly  has  from  time  to  time  delegated  to 
cities  of  all  classes  the  power  to  enact  certain  forms 
of  taxation  including  merchants'  licenses,  occupation 
taxes  and  ad  valorem  taxes.  The  power  of  cities  to 
levy  taxes  of  every  nature  oust  be  granted  by  the 
Legislature,  and, if  the  authority  can  only  be  granted 
by  the  Legislature,  then  by  the  same  logic  the  General 
Assembly  can  deny  cities  of  any  class  or  classes  from 
enacting  certain  forms  of  taxation.  In  the  Instant  case 
the  Legislature  is  attempting  to  prevent  cities  from 
enacting  a sales  tax,  which  we  are  of  the  opinion  is 
within  the  scope  of  authority  of  the  General  Assembly. 
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City  of  Los  Angeles  v.  Riley,  5S  Pac.  (2d)  137. 

Coming  closer  to  your  question  to  the  effect 
does  the  proposed  amendment  No.  7,  quoted  supra,  con- 
flict or  prevent  cities  from  exacting  other  forms  of 
taxation  which  are  now  in  existence,  it  will  be  neces- 
sary to  analyze  and  define  and  differentiate  briefly 
the  various  forms  of  taxation  which  now  exist  in 
municipalities,  as  well  as  the  present  contemplated 
sales  tax  act.  Broadly  speaking,  there  are  two  forms 
of  taxation;  property  taxes,  being  the  original  and 
most  common  form  wherein  the  tax  at  a certain  rate 
is  exacted  on  assessment  of  an  individual's  property. 
Missouri  Portland  Cement  Co.  v.  Smith,  90  S.  W.  (2d) 

1.  c.  407;  Viquesney  v.  Kansas  City,  305  Mo.  488. 

The  Constitution  of  Missouri  refers  chiefly  to 
what  we  commonly  refer  to  as  "property  taxation."  The 
other  broad  form  of  taxation  is  known  as  excise  taxa- 
tion. No  reference  to  excise  taxes  is  contained  in  our 
Constitution.  It  has  been  ruled  by  the  Supreme  Court 
in  many  instances  that  an  excise  tax  does  not  violate 
our  Constitution  because  the  sections  referring  to 
taxation  in  the  Constitution  referred  to  property  taxa- 
tion. The  Sales  Tax  Act  of  1935,  Laws  of  Missouri  1935, 
page  411  et  seq.,  has  been  denominated  by  the  Supreme 
Court  in  the  decision  of  State  ex  rel.  Missouri  Portland 
Cement  Company  v.  Forrest  Smith,  90  S.  W.  (2d)  405, as 
an  excise  tax.  The  decision  in  the  Smith  case  defines 
an  "excise  tax"  as  follows: 

"If  a tax  is  imposed  directly  by 
the  Legislature  without  assess- 
ment, and  its  sum  is  measured  by 
the  amount  of  business  done  or 
the  extent  to  which  the  conferred 
privileges  have  been  enjoyed  or 
exercised  by  the  taxpayer  irrespective 
of  the  nature  or  value  of  the  tax- 
payer's assets,  it  is  regarded  as  an 
excise . " 


By  the  above  definitions  clearly  the  proposed 
amendment  would  not  in  anywise  prevent,  interfere  or 
conflict  with  cities  levying  property  taxes.  There  are 


Honorable  Michael  Kinney 


-4- 


May  24,  1937 


various  forms  of  excise  taxes,  and  the  proposed  sales 
tax  act  being  Identical  In  Its  form  of  exacting  the  tax 
as  the  Act  of  1935,  said  act  being  declared  In  the  Smith 
decision  as  an  excise  tax,  likewise,  the  contemplated 
act  is  an  excise  tax.  Therefore,  your  question  finally 
resolves  Itself  into:  Does  the  denial  of  cities  the 
right  to  enact  a sales  tax  act  (an  excise  tax)  Interfere 
or  conflict  with  other  forma  of  excise  taxation.  Many 
cities  have  ordinances  valid  under  statutes  passed  by 
the  General  Assembly  under  which  occupations  and 
merchants  are  licensed. 

In  the  case  of  Ex  parte  Andrews,  334  ho.  254, 
the  court  makes  the  statement  that  the  term 

" ’license  tax’  may  Include 
occupation  tax  and  is  used 
indiscriminately  to  designate 
Impositions  exacted  for  exercise 
of  privileges  of  all  kinds." 


A license  tax  is  primarily  Intended  to  regulate 
particular  business  and  not  to  raise  revenue,  while  an 
occupation  tax  Is  primarily  to  raise  revenue. 

In  the  recent  case,  which  will  be  hereinafter 
referred  to  again,  of  Kroger  Grocery  and  Baking  Company, 
et  al.  v.  City  of  St.  Louis  (unreported),  it  was  held 
that  a license  or  occupation  tax  may  be  placed  on  chain 
stores  based  on  the  amount  of  sales  or  business  done 
by  said  chain  stores. 

Section  7584,  Revised  Statutes  Missouri  1929, 
referring  to  cities  having  a population  of  more  than 
500,000  inhabitants,  construes  "license"  and  "license 
tax"  to  include  licenses  for  all  purposes  authorized 
or  required  by  law  or  ordinance  and  also  the  tax  on 
tole0raph  and  telephone  poles,  the  dog  tax,  the  merchants' 
ad  valorem  tax,  the  vehicle  license  tax  and  the  special 
tax  on  foreign  insurance  companies. 

Section  10077,  Revised  Statutes  Missouri  1929, 
refers  to  the  taxation  of  merchants,  or,  as  you  have 
mentioned  in  your  letter  as  an  example,  ad  valorem  tax. 

The  section,  in  substance,  is  as  follows: 
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"Merchants  shall  pay  an  ad  valorem 
tax  equal  to  that  which  is  levied 
upon  real  estate,  on  the  highest 
amount  of  all  goods,  wares  and 
merchandise  which  they  may  have  in 
their  possession  or  under  their 
control,  whether  owned  by  them 
or  consigned  to  them  for  sale, 
at  any  time  between  the  first 
Monday  in  March  and  the  first 
Monday  in  June  in  each  year." 


Constrxiing  the  above  statute  the  Kansas  City  Court 
of  Appeals,  in  the  case  of  Monett  v.  Hall,  128  Mo.  App. 

91,  decided  that  the  State  may  collect  an  ad  valorem  tax 
on  property  used  in  a calling  and  at  the  same  time  im- 
pose a tax  on  the  pursuit  as  a condition  to  carry  it  on 
and  the  power  may  be  delegated  to  a municipal  corpora- 
tion, and  to  the  effect  that  the  tax  is  a personal  prop- 
erty tax  and  not  on  the  occupation. 

The  very  recent  case  of  Kroger  Grocery  and 
Baking  Company,  et  al.  v.  city  of  St.  Louis  (unreported 
by  our  Supreme  Court),  analyzes  the  power  of  cities  of 
over  300,000  population,  under  Section  7596,  Revised 
Statutes  Missouri  1929,  with  reference  to  exacting  license 
taxes  under  said  section,  and, included  in  the  decision, 
are  examples  of  various  ordinances  in  force  by  cities 
and  the  constitutionality  thereof,  all  of  which  we  deem 
to  be  of  a different  nature  than  the  contemplated  sales 
tax  act.  V«e  have  attempted  to  define  the  different  forms 
of  excise  taxes  and  at  the  same  time  bearing  in  mind 
that  the  contemplated  sales  tax  act  is  also  a form  of 
excise  tax  but  that  it  differs  in  form,  manner  and 
effect  from  the  other  excise  taxes. 

The  decision  in  State  ex  rel.  Missouri  Portland 
Cement  Company  v.  Smith,  contains  the  general  rule  that 
the  substance  of  a taxing  act  rather  than  the  name  given 
to  the  tax  determines  its  type  or  kind. 

By  Section  5 of  the  proposed  act  the  tax  "is 
upon  the  sale,  service  or  transaction  and  shall  be 
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collected  by  the  person  making  the  sale  or  rendering  the 
service  at  the  time  of  making  or  rendering  such  service, 
sale  or  transaction.  The  other  forms  of  excise  taxa- 
tion herein  mentioned  in  nowise  exacts  a tax  on  the  sale 
of  a commodity  or  service. 

The  nearest  approach  or  conflict  of  any  form 
of  excise  tax  which  the  amendment  referred  to  in  your 
letter  is  that  of  the  license  or  occupation  tax  which 
has  been  enacted  by  many  cities.  fthile  sounding  some- 
what similar  to  the  contemplated  Sales  Tax  Act,  yet, 
there  is  a vast  difference  in  the  mechanics  of  the 
exaction  of  the  tax.  The  Sales  Tax  Act  places  the 
payment  of  the  tax  on  the  purchaser  or  consumer;  each 
individual  sale  is  subject  to  the  tax;  the  merchant 
is  liable  to  the  administrative  officer  for  the  col- 
lection and  remittance  of  the  tax  to  the  State  of  Mis- 
souri; the  license  or  occupation  tax  is  not  based  on 
each  individual  sale,  but  the  amount  of  business  done 
by  the  merchant  may  be  used  as  a measuring  stick  to 
determine  the  amount  of  tax  he  should  pay  as  a license 
or  occupation  tax  for  the  privilege  of  doing  business; 
it  is  not  exacted  directly  from  the  public  and  the 
merchant,  in  the  case  of  a sales  tax  act,  is  not  grant- 
ed the  privilege  of  conducting  a business  as  in  a 
license  or  occupation  tax,  but  performs  services  for 
the  State  in  the  collection  of  the  tax.  V.iseman  v. 
Phillips,  84  S.  ft.  (2d)  91. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  Department 
that  Section  44-a  of  the  proposed  sales  tax  act  only 
prohibits  cities,  towns  and  villages  from  levying  and 
collecting  taxes  upon  the  sale  of  or  charge  for  any 
tangible  personal  property  or  upon  the  sale  of  or  charge 
for  any  services  or  other  thing  taxed  by  the  State  under 
the  provisions  of  the  Sales  Tax  Act,  and  does  not 
prohibit  cities,  towns  or  villages  from  levying  or  col- 
lecting a license  or  occupation  tax  and  fixing  the 
amount  of  said  tax  on  the  amount  or  volume  of  business 
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done,  nor  fnom  levying  and  collecting  any  other  excise 
tax,  and  neither  do^s  said  section  prohibit  cities 
from  levying  or  colle  cting  an  ad  valorem  tax. 

I 


Respectfully  submitted, 

OLLIVSR  W.  NOLEN 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 

(Acting)  Attorney  General 
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SCHGOI£:  Change  of  boundary  lines  of  school  districts 

gives  to  the  new  school  district  all  school 
property  located  therein. 


June  14,  1937. 


Honorable  Lloyd  King 
otate  superintendent  of 
schools 

Jefferson  City,  1 issouri 


.ueur  l!r.  King: 


Tills  is  to  acknowledge  your  letter  dated 
February  3,  1937,  as  follows:  (Illustration  omitted) 

"Inquiry  has  come  to  this  Depart- 
ment concerning  the  ownership  of 
an  atheltic  field,  when,  by  the 
changing  of  school  district 
boundary  lines,  the  athletic  field 
becomes  located  in  more  than  one 
school  district.  Illustration: 

"rs.  few  years  ago,  the  Clayton 
school  officials  purchased,  a twenty  - 
four  (24)  acre  athletic  field,  v/hich, 
at  that  time,  was  located  in  the 
Clayton  school  district  just  outside 
of  the  city  limits.  It  was  not  a part 
of  any  Incorporated  city  or  town, 
shortly  after  the  pur chase  of  this 
tract  by  the  Clayton  school  Board,  the 
oity  of  University  City  extended  its 
southern  boundary  so  as  to  include  the 
strip  marked  ”2°  in  the  sketch,  which 
automatically  extended  the  school  dis- 
trict boundary  line.  Then  the  city  of 
Clayton  extended  its  boundary  so  as  to 
include  the  strip  marked  "1"  in  the 
sketch . 
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"Recently,  the  area  marked  "3"  in  the 
sketch  has  become  Included  in  the 
corporate  village  of  VIoKnight.  Poll6w- 
ing  the  incorporation  of  the  village  of 
1 cKnight,  the  school  district  of  Ladue 
was  organized  which  included  the  t'cKnight 
village  • 

"Vould  the  changing  of  school  uistriot 
boundary  lines  which  has  pl&oed  the  major 
portion  of  the  athletic  field  in  two  other 
school  districts  affect  the  Clayton  School 
District’s  title  of  ownership  of  this 
traot? 

"Mould  the  athletio  field  still  belong  to 
the  Clayton  school  District  even  though 
the  boundary  of  two  other  sohool  districts 
cuts  across  this  tract? 

"Or,  would  the  sohool  districts  of 
University  City  and  Ladue  have  the  right 
of  ownership  of  the  parts  of  this  athletio 
field  located  in  the  respective  districts 
by  virtue  of  the  fact  school  distriot 
boundary  lines  were  ohanged? 

"I  shall  be  glad  to  here  an  opinion  at  your 
earliest  convenience." 

Y,e  believe  that  the  recent  case  of  Lohool  Distriot 
of  Oakland  vs.  School  District  of  Joplin,  102  3.  V*  (2d) 
909,  decided  larch  11,  1937,  by  Division  No.  2 of  the 
Supreme  Court  of  Missouri  answers  your  question. 

The  question  submitted  in  said  case  was  as  stated 
by  the  Court: 

"Does  real  property  pur chased  from 
public  funds  held  by  and  conveyed 
by  general  warranty  deed  to  tovm 
school  district  of  less  than  nine 
square  miles  in  area,  vested  in  city 
school  distriot  on  extension  of  its 
boundaries  so  as  to  embrace  territory 
within  which  such  realty  v«ls  situated?" 


/ 
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The  Court  in  a very  exhaustive  opinion  reviewed 
many  decisions  of  the  Court  on  the  question,  and  con- 
cluded that  the  title  to  school  property  vesta  in  the 
district  in  which  the  property  is  located.  he  quote: 
(page  915) 


"Thut  this  is  the  foundation  of 
the  ruling  in  the  Uinona  Case  is 
evidenced  by  the  statement  (40 
i:lnn.  13,  loo.  cit.  20,  21,  41 
N.  W.  539,  542,  3 L.  R.  A.  46, 

12  ^ja.  &t.  Rep.  687):  * * * * 

Upon  reason  and  principle  we 
cannot  see  why  any  distinction 
should  be  made  as  to  property,  which 
on  ohunge  of  boundaries  falls  with- 
in the  limits  of  another  municipal- 
ity, or  why  the  title  should  not, 
like  that  of  all  other  property,  re- 
main unnffeoted  by  the  change. * 

Therein  lies  the  distinction-  the 
distinction  between  a private  and  a 
governmental  interest.  In  Missouri 
the  property  of  school  districts  ac- 
quired from  public  funds  is  the 
property  of  the  state'  not  the  private 
property  of  the  sohool  district  in 
which  it  may  be  located,  and  the 
school ' district "Is  a statutory  trustee 
for  the  discharge  of  a governmental 
function  entrusted  to  the  state  by  our 
Cons tl tut ion. * 

The  above  case  was  an  action  to  "quiet  and  determine 
title  and  for  ejectments,  damages,  and  monthly  rents  and 
profits."  It  was  between  the  school  District  of  Oakland 
and  the  school  District  of  Joplin.  The  school  District  of 
Joplin  in  extending  its  boundaries  took  in  part  of  the 
property  belonging  to  the  school  Distriot  of  Oakland.  Upon 
trial  before  the  Circuit  Court  the  Johool  District  of 
Oakland  prevailed,  and  the  Court  vested  title  to  said 
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property  (sought  to  be  included  in  the  Joplin  Sohool 
District  by  virtue  of  the  extension  of  city  boundaries) 
in  the  school  district  of  Oakland,  and  also  awarded 
damages.  The  School  District  of  Joplin  appealed,  and 
the  supreme  Court  reversed  the  Circuit  Court.  The 
Court  concluded  its  opinion  as  follows:  (page  915) 

"But,  we  have  ruled  the  property  in- 
volved is  public  property  of  the  state , 
not  the  property  of  plaintiff  or  defendant. 

The  General  Assembly,  as  v/ithin  its  power, 
has  undertaken  to  provide  protection  for 
the  sohool  districts  in  plaintiff* s situa- 
tion. Under  the  provisions  of  seotion  9344, 

H.  S.  Lo . 1929  (lo.  St.  *.nn.,  section  9344, 
p.  7181),  plaintiff,  its  territory  not  em- 
bracing 9 square  miles  as  we  read  the  record, 
may  beoome,  if  it  so  desires,  a part  of  de- 
fendant school  district.  In  suoh  event,  it 
appears  that  plaintiff’s  obligations  would 
become  defendant’s  obligations.  Hughes  v. 

Sohool  District,  72  Mo.  643,  644  (1);  Thompson 
v.  Abbott,  61  Mo.  176,  177.  '..'e  need  not 

pursue  the  issue  further. 

"The  judgment  is  Reversed." 

From  the  above  and  foregoing  it  is  our  opinion  that 
the  school  Districts  of  University  City  and  Ladue  have  the 
right  of  oontrol  and  possession  of  the  parts  of  the  athletic 
field  located  in  their  respective  districts  by  virtue  of  the 
fact  the  school  district  boundary  lines  were  changed.  Title 
to  sohool  property  vests  in  the  State  and  sohool  districts 
are  statutory  trustees  of  same. 

Your 8 very  truly, 


James  L.  HornBostel 

APPROVED:  Assistant  Attorney  General 


J.  TaYLOK 

(•noting)  Attorney  General. 
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AUBREY  R.  HAMMETT,  Jr. 
Assistant  Attorney-General 


J.  E.  TAYLOR 
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STATE  BOARD  OF  HEALTH:  No  school  of  Cosmetology,  Hair- 
dressing or  Manicuring  may  be 
operat  ed  in  this  State  without 
obtaining  a certificate  of  regis- 
tration. 


September  24,  1037. 


Mies  Nellie  L.  Klllion 
Director,  Division  of 
Cosmetology  and  Hairdressing 
Jefferson  City,  Misscuri 

Dear  Miss  Klllion: 

This  will  acknowledge  receipt  of  your 
an  opinion  reading  as  follows: 


request  for 


"Is  it  permissible  to  operate  a 
branch  school,  located  in  the  same 
city  and  at  least  fifteen  miles  from 
the  main  school,  as  this  school  owner 
terms  the  school  she  has  registered 
with  the  State  of  Missouri. 


Your  attention  is  directed  to  Section  9089  R.  S. 
Mo.  1929,  relating  to  the  requirement  of  a certificate 
of  registration  b ef ore  one  may  conduct  a hairdressing 
or  cosmetologist  school.  It  provides  in  part  as  fol- 
lows: 


"It  shall  be  unlawful  for  any  person 
In  this  state  to  conduct  a hair- 

dressing or  cosmetologist's  or  mani- 
curist's establishment  or  school, 
tinless  such  person  shall  have  first 
obtained  a certificate  of  registra- 
tion as  provided  by  this  article. M 

Section  9092  R.  S.  Mo.  1929,  relating  to  the  certi- 
fication of  registration  provides  In  part  as  follows: 

"It  shall  be  competent  for  any  per- 
son, firm  or  corporation  to  apply 
to  the  state  board  of  health  for  a 
certificate  of  registration  of  a 
school  for  any  one  or  more  of  the 
classified  occupations  within  this 
article  upon  the  payment  of  a reason- 
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able  annual  registration  fee  as 
determined  annually  by  the  said 
board  but  in  no  case  to  exceed  the 
suzn  of  one  hundred  dollars**  * * *•" 

A further  and  careful  reading  of  all  of  Article 
V,  Chapter  62  of  R*  S.  Mo*  1929,  in  which  the  sections 
of  the  statutes  above  cited  are  included,  does  not  dis- 
close wherein  it  is  permissible  for  any  person,  firm 
or  corporation  to  operate  a branch  school  or  what  may 
be  termed  a "chain  system"  of  Beauty  Schools,  without 
obtaining  a certificate  of  registration  for  each  school* 

You  will  have  noted  from  the  above  cited  sections 
of  the  statutes  that  the  word  "school"  is  used  in  its 
singular  sense,  but  may  be  extended  or  enlarged  when 
applied  to  persons  or  things.  This  is  fundamental  in 
the  construction  of  statutes*  As  tersely  said  in  the 
case  of  larrett  v.  Wiltse,  161  S.  W.  694,  697: 

"*  * * *in  construing  public  statutes, 
the  rule  is  to  include  the  plural  in 
singular  number*  ****." 

But  from  this  does  it  follow  that  these  schools  could 
be  operated  on  one  certificate  of  registration,  when 
so  doing  would  possible  defeat  the  object  and  purpose 
of  the  statutes^  ¥.e  think  not* 

When  we  consider  other  portions  of  Section  9098, 
supra,  relating  to  the  attaching  of  a regular  licensed 
physician  to  the  staff  of  a school,  this  conclusion  is 
inescapable,  in  view  of  the  fact  that  these  laws  are 
passed  in  view  of  general  health  and  welfare  of  the 
community*  To  permit  the  establishment  of  a branch 
school  without  a certificate  of  registration  would 
only  serve  to  defeat  this  necessary  requirement  imposed 
by  statute* 

It  is  also  provided  in  another  part  of  Section 
9092,  supra,  as  follows: 

"No  school  * * * * shall  operate  within 
this  state  xml ess  a proper  certificate 
of  registration  * * * * has  been  obtained*" 
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This  part  of  the  statute  is  plain,  mandatory  in 
its  terms,  free  from  any  ambiguity  and  needs  no  inter- 
pretation* State  ex  rel*  Jacobameyer  v.  Thatcher,  92 
S.  W.  (2d)  640* 


CUNC  .USION 


In  view  of  the  above  it  is  the  opinion  of  this  de- 
partment that  Article  V,  Chapter  52,  R.  S.  Mo.  1929, 
does  not  contemplate  the  operation  of  any  school  or 
schools  for  cosmetologists,  hairdressers  or  manicurists 
unless  the  person,  firm  or  corporation  operating  the 
same  shall  have  secured  a certificate  of  registration 
from  the  State  Board  of  Health  for  the  school  or  schools. 
Further,  that  no  branch  school  may  be  operated  without 
a certificate  of  registration  being  obtained  therefor. 


hespectfully  submitted 


RUSSELL  C.  ST-NE 

Assistant  Attorney  General. 


APPROVED* 


TTTTTICT 

(Acting)  Attorney  General. 
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FEfcSt  Probate  Court.  Fees  of  piobate 

judge  up  to  the 
filing  of  inventory. 


December  17 , 1037 


Mr.  Grover  R.  Kirchner, 
Judge  of  the  Probate  Court 
Clark  County, 

Kahoka,  Missouri. 

Dear  Sir: 


This  office  acknowledges  receipt  of  yours  of  December 
9 requesting  an  official  opinion  as  to  what  fees  probate 
judge  is  allowed  to  charge  in  cases  of  administration  prior 
to  the  filing  of  the  inventory  in  estates.  The  request 

is  as  follows: 


"Would  you  be  kind  enough  to  sand  me 
the  actual  costs  of  Administration 
without  Will  in  Piling  application 
Bond  Oath,  and  Letters  of  Administra- 
tion including  two  sureties  on  Bond  and 
the  cost  and  allowance  of  recording 
same  and  if  any  fees  are  allowed  for 
copies  of  same  and  what  the  Court  is 
allowed  for  attaching  Seal  to  Letters 
of  Administration  including  all  costs 
including  vacation  order  up  to  issuing 
Inventory.  Is  theiw  any  bl;  nks  issued 
that  conform  with  Statutes  of  1929  by 
any  printing  Co.  and  art  there  any 
additional  fees  allowed  by  Statutes 
besides  Section  11782  as  by  first 
paragraph." 

All  of  the  fees  which  the  probate  Jut  ges  are  permitted 
to  charge  in  the  administration  of  estates  are  set  out  in 
Section  11782  Revised  Statutes  of  Missouri  1929.  That  part 
of  said  section  whi  ci:  applies  to  fees  earned  by  the  probate 
Judge  prior  to  the  filing  of  the  Inventory  in  the  estate  are 
as  follows: 


"For  granting  letters  of  administra- 
tion or  testamentary,  recording 
the  same,  appointing  witnesses, 
administering  oaths,  and  every- 
thing relating  thereto Cl *00 


For  taking  and  filing  bond  of  executor. 
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administrator,  guardian 

or  curator,  and  recording 

such  bonds..... .75 

For  an  order  of  publication .40 

For  copy  of  every  such  order 35 

For  every  order  relating  to 
administrators,  executors 
or  guardians,  not  herein 
otherwise  provided  for 15 

For  copying  any  order,  or 
record  or  paper,  not 
herein  provided  for, 
for  every  hundred  words 
and  figures 10 

For  every  certificate  and 

seal 50 

For  Issuing  every  subpoena 25 

For  administering  every  oath....  .06 

For  commiss  on  to  take 

deposition 50 

For  an  execution  or  other 
writ  not  hereinbefore 
provided  for 1.00 

For  filing  every  paper  not 

herein  specified .05 

For  hearing  and  determining 
every  cause  submitted  to 
him  for  trial 50 

As  to  the  right  of  the  officer  to  charge  fee3  for  any 
service  for  which  a fee  is  not  provided  by  the  statute,  I find 
the  rule  stated  in  case  of  State  ex  rel  v.  Brown,  146  Mo. 

401,  406,  in  which  the  court  stated: 

”It  iw  well  settled  that  no  officer  ie  entitled 
to  fees  of  any  kind  unless  provided  for  by 
statutes  and  being  solely  of  statutory  rights 
statutes  allowing  the  same  must  be  strictly 
construed.” 
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Applying  this  rale, the  probate  judge  most  go  to  Section 
11782, Revised  statutes  of  Missouri , for  his  authority  to  charge 
for  any  service  he  perforins  in  connection  with  the  administrat- 
ion of  an  estate. 

As  stated  in  Kelley's  Probate  Guide, Fifth  Edition, Sec. 108: 

"The  provisions  of  this  statute  (3 ec  .11732 ,R.3  *llo . , 1929 ) 
are  very  indefinite  anfi  elastic  in  character." 

For  these  reasons  this  office  is  unable  to  render  an  official 
opinion  on  this  probate  fee  question  which  is  not  general  in  its 
nature, but  the  writer  will  attempt  to  render  an  opinion  which  will 
cover  the  questions  and  fees  which  generally  come  up  in  the  admin- 
istration of  an  estate  up  t o the  filing  of  the  inventory. 

The  first  step  in  the  administration  of  an  estate  is  the 
application  for  letters  of  administration  as  provided  by  the  pro- 
visions of  Section  8, R. 3 .Mo . ,1929. The  fees  which  are  chargeable 
in  connection  with  this  application  vary , depending  upon  the  cir- 
cumstances . I f there  should  be  a contest  as  to  who  shall  administer, 
or  if  those  who  are  entitled  to  administer, fail  to  make  application, 
then  the  Court  on  motion  of  any  person  interested , may  issue  citation 
to  any  such  person  to  appear  and  qualify  and  if  they  fail  to  do  so 
within  a specified  time, the  Court  or  clerk  in  vacation  may  grant 
letters  to  some  person  that  the  court  deems  most  suitable. 

For  all  papers  filed  in  connection  with  auch  hearings  the 
court  may  charge  a fee  of  five  cents  each; for  recording  such 
application, if  it  is  recorded  a charge  of  ten  cents  per  hundred 
word3  and  figures  may  be  charged; far  each  oath  administered  at 
such  hearing  the  court  may  charge  a fee  of  five  cents; for  attaching 
the  certificate  a -d  seal  of  the  probate  court  that  any  paper 
in  connection  with  the  application  has  been  recorded, a fee  of 
fifty  cents  is  allowed, and  for  every  order  the  court  may  make 
pertaining  to  the  application, a fee  of  fifteen  cents. 

The  Probate  Judge, by  said  section  11782, R. 3 .Mo.  ,1929,  is 

permitted  to  charge  a fee  of  one  dollar  far  granting  letters  of 
adminis tration  or  t estament a ry, recording  same, appointing  witness- 
es .administering  oaths, and  everything' relating  thereto. 

The  writer  notes  from  your  letter  that  you  ask  whether  or  not 
the  court  is  allowed  a fee  for  attaching  the  seal  to  letters  of 
administration.lt  is  the  opinion  of  this  department  that  by  the 
provisions  of  the  above  clause, the  legislature  intended  that  this 
fee  of  one  dollar  is  to  include  every  charge  the  probate  judge 
is  authorized  to  make  for  his  services  which  are  performed,  by 
virtue  of  Sections  1,  2,  and  3 of  the  Revised  Statutes  of  Missouri, 
1929,  which  pertain  to  the  granting  of  letters,  recording 
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sa:'.ef  appointing  witnesses,  administering  oaths  and  everything 
relating  thereto,  which  Includes  the  charge  the  court  makes  for 
attaching  the  seal  of  the  court  to  the  letters  of  administration. 

For  taking  and  signing  of  the  bond  of  the  administrator, 
and  recording  it,  the  fee  of  seventy-five  cents  is  allowed.  It 
is  the  opinion  of  this  department  that  this  fee  includes  any 
charge  made  for  administering  oaths,  for  any  examination  that 
may  bo,  made  in  connection  with  the  taking  and  approvin.  of  the 
bondj  including  the  certificate  and  seal  of  the  court  that  such 
bond  has  been  filed  and  recorded. 

If  the  probate  Judge  issues  a subpoena  for  witnesses  in 
any  hearing  pertaining  to  the  administration,  it  is  the  opinion 
of  this  department  that  he  is  entitled  to  charge  a fee  of  twenty- 
five  cents. 

For  certified  copies  of  the  letters  of  administration,  a 
charge  at  th  rate  of  ten  cents  per  hundred  words  and  figures  and 
fifty  cents  for  the  certificate  and  seal  may  be  made  b>  the  Court . 

Section  15,  Revised  Statutes  of  Missouri,  1929,  provides 
that  the  administrator,  after  his  appointment  and  qualifying, 
shall  make  affidavit  that  he  will  make  a perfect  inventory  of 
the  estate  end  fully  administer  the  same,  pay  the  debts  a - far 
as  the  assets  will  permit,  and  furnish  the  court  with  the  names 
and  addresses  of  the  wldov.  and  heirs  of  t he  deceased.  The  Court 
may  charge  a fee  of  fi  e cents  for  filing  thi  s affidavit  and 
for  administering  any  oath  in  connection  therewith  he  may  charge 
a fee  of  five  cents,  and  if  t e affidavit  is  recorded  he  may  charge 
the  fee  of  ten  cents  per  hundrd  words  and  figures  and  fifty  cents 
for  the  certificate  and  seal  of  the  recording  of  such  affidavit. 

Section  75,  R.  S.  Mo.  1929,  provides  that  after  letters 
of  administration  hrve  been  granted,  the  administrator  shall  sign 
and  swear  to  a notice  which  is  termed  *notice  of  letters',  and 
a copy  of  this  notice  of  letters  must  be  published. 

It  1 s the  opinion  of  this  department  for  the  services 
pr formed  in  connection  with  this  duty,  the  probate  Judge  is 
permitted  to  charge  as  follows: 


Order  of  publication 40^ 

Copy  of  such  order 35f^ 

Certificate  and  seal 

to  same 50^ 
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Administering  one  oath 05^ 

Section  61  Revised  Statutes  of  Missouri  1929  provides  that 
at  the  time  of  the  appointment  of  the  administrator  the  court 
shall  appoint  three  disinterested  witnesses  to  aid  the  administra- 
tor in  the  appraisal.  It  is  the  opin  on  of  this  department 
that  the  charge  for  th  s service  is  included  In  the  allowance 
of  one  dollar  for  granting  letters,  etc.  It  Is  also  the  opinion 
of  this  department  that  the  legislature  intended  that  the  vacation 
order  made  by  the  probate  clerk  in  granting  letters  of  administra- 
tion should  be  included  in  the  fee  of  one  dollar  for  granting 
letters,  etc. 

The  writer  would  suggest  that  you  write  to  some  record 
printing  company  to  ascertain  whether  the  blanks  you  inquire 
about  in  your  letter  are  printed. 


Respectfully  submitted 


TYRE  W.  BUHTOH 

Assistant  Attorney  General 


A. PROVED: 


J.h.'i'AYLoi 

(Ac ting) Attorney  General 
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HIGHWAYS: 


Salary  may  be  paid  from  bond  Issue,  absent  Provisions 

Zl l contrary,  but  township  board  cannot,  directly  or 
Indirectly!  employ  president  thereof  as  supervisor. 


x'rosecuting  attorney, 
Chariton  County, 
Keytesville,  Missouri . 


X 


Dear  Sir: 


We  have  received  the  following  inquiry  from  you, 

to-wit : 


"The  following  situation  has  arisen  in  this 
county,  which  you  know,  Is  under  township 
organization.  ^ certain  township  sponsored 
a 'TP  a road  project,  .at  the  same  time  they 
issued  road  bonds,  the  roceeda  of  which  were 
to  be  used  in  jart  for  paying  of  the  7Pa 
project  and  >art  for  their  share  of  a PW*. 
road  project.  In  connection  with  the  7?a 
road  project,  the  trustee  of  the  board  was 
hired  by  the  WpA  as  foreman  of  the  Job  and 
was  to  be  paid  a salary  by  them.  He,  in  turn 
retained  the  president  of  the  board  to  act 
es  the  township  supervisor  of  the  Job,  follow- 
ing the  direction  of  the  TBr*.  office,  with  the 
understanding  that  this  township  supervisor ’s 
salary  was  to  be  paid  from  the  township  funds, 
being  a part  of  the  costs  which  the  township, 
as  sponsor,  agreed  to  assume.  This  board 
president  In  that  capacity,  has  worked  for 
about  three  months,  it  being  understood  that 
he  was  to  rec  ;ive  a salary  of  v 50.00  per  month. 

"I  will  appreciate  an  opinion  from  you  as 
soon  as  ossible  regarding  the  legality  of 
paying  the  salary  of  this  township  supervisor 
as  outlined,  out  of  part  of  the  proceeds  of  the 
bond  issue.  The  only  section  which  I find 
directly  bearing  on  this  point,  is  Jectlon 
8154,  H.J.  ho.  1928,  which  does  not  seem  to 
me  to  be  directly  in  oint.  oince  this  work 
has  gone  on  for  this  length  of  time  and  the 
president  of  the  board  13  anxious  to  have 
it  settled,  I will  appreciate  an  opinion 
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from  you  as  soon  as  conveniently 
ossicle." 


replying  thereto,  will  say  that  in  an  o inion  rendered 
by  this  office  on  January  26,  1956  to  Honorable  G.  Logan  .lirr, 
Prosecuting  Attorney  of  i. organ  County,  we  stated  that  the  money 
owned  by  a special  eight-mile  road  district  as  the  result  of  a 
bond  issue  by  said  district  nay  be  legally  expended  by  the  district 
for  the  purchase  of  reed  building  machinery  to  be  used  in  such 
special  road  district.  ,J.so,  in  an  opinion  dated  august  6,  1956 
to  Honorable  Hex  H.  iioore,  Prosecuting  attorney  of  Grundy  County, 
this  department  held  that  if  the  township  has  money  on  hand  with 
which  to  carry  on  a WpA  project  of  the  township,  the  3ame  may  be 
lawfully  expended  in  cooperation  with  the  ’’/Fa  authorities  in 
improving  said  road3. 

The  payment  of  a reasonable  salary  out  of  the  township 
funds  for  officers  supervising  the  work  of  improvement  of  the  roads 
is  just  as  essential  in  order  that  the  completed  unit,  i.e.,  the 
greatest  amount  of  results  in  improvement  to  the  public  may  be 
obtained  as  is  the  purchase  of  proper  machinery,  each  being  an 
essential  to  securing  the  ultimate  objective,  which  is  a good  road 
built  v/ithout  squandering  the  money  in  abortive  efforts. 

absent  a limitation  by  the  provisions  of  the  bond  issue 
itself  by  which  the  township  raised  certain  funds,  the  township 
authorities  would  have  the  right  to  expend  the  money  on  hand  that 
ceme  to  them  as  the  roceed3  of  the  bond  issue  in  the  same  ray 
that  they  are  authorized  to  expend  the  ordinary  revenues  of  the 
township. 


Another  question  is  presented  by  your  inquiry  end  It 
refers  to  the  authority  to  employ  the  president  of  the  board  to 
act  as  the  township  supervisor,  and  to  receive  his  compensation 
from  the  township  funds,  otatlng  that  part  of  your  inquiry  In  a 
different  way,  we  interpret  the  inquiry  to  be  substantially  the 
following,  to-wit:  a given  township  issued  bonds  to  finance  road 
projects  - the  'JIa  employed  the  trustee  of  the  township  board  as 
foreman  and  paid  him  out  of  their  funds,  and  he  being  so  employed, 
employed  the  resident  of  the  township  board  to  act  as  township 
au  ervisor  and  the  latter  is  ">aid  a salary  out  of  township  funds, 
this  all  being  done  at  the  direction  of  the  WPa.  Is  such  employ- 
ment of  the  president  of  the  township  board  to  act  es  such  township 
su  ervisor,  authorized  by  law? 

The  member  of  the  township  board  employing  the  president 
of  the  township  board,  who  is  paid  out  of  township  funds,  can  be  but 
the  agent  or  mouthpiece  of  the  township  board  in  employing  some 
one  who  is  to  bo  paid  by  them,  as  appears  to  be  the  feet  here. 

One  cannot  accomplish  indirectly  that  which  he  is  not  permitted 
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to  directly  accomplish.  The  township  hoard  In  fact  is  doing  the 
employing.  They  must  necessarily  be  doing  the  employing  because 
they  are  paying  for  the  employment.  If  tht y were  not  paying  for 
the  employment,  then  they  would  be  muklng  a donation  of  the  public 
fund3  vfithout  consideration,  no  value  being  received  in  return 
therefor. 

It  appears  to  us  that  the  necessary  result  of  the  set-up 
as  you  mention  it,  is  that  the  township  board,  through  the  foreman, 
is  employing  the  president  of  the  township  board  to  perform  these 
services  as  supervisor  and  is  agreeing  to  pay  him  a salary  of  .50.00 
a month  therefor. 

In  an  opinion  of  this  office  dated  February  11,  1933  to 
the  Honorable  T.J.  Harper,  Prosecuting  attorney  of  Jtcne  County, 
with  reference  to  the  right  of  road  district  commissioners  to 
employ  themselves,  this  conclusion  was  reached: 

"i,.s  we  understand  your  inquiry:  - a hoard 
of  commissionera  of  a special  road  district 
was  appointed  under  the  provision  of  Section 
8026  R.J.  *AO.  1929,  who  under  the  provision 
of  oection  £031  R.J.  Ho.  1929,  were  to  serve 
without  pay,  except  for  their  actual  necessary 
expenses,  thoy,  or  either  of  them,  while 

holding  the  office  of  commissioner,  entitled 
to  work  upon  the  road  in  some  capacity  and 
draw  compensation  therefor  the  same  as  a rood 
overseer,  and  at  the  same  time  draw  the  expen- 
ses as  provided  for  the  board  of  commissioners, 
or  would  they  be  permitted  to  draw  the  road 
overseer's  salary  and  forego  the  expenses 
as  so  provided? 

'"The  adjudged  cases  upon  the  validity  of 
appointment  to  office,  made  from  the  membership 
of  the  appointing  beard,  hold  uniformly  that 
such  appointments  are  illegal,  as  against 
public  policy  and  for  that  reason  ere  generally 
discountenanced.  The  reason  for  declaring  such 
act  against  nubile  policy  is  obviously  from 
the  feet  that  the  power  to  fix  and  regulate 
the  duties  and  compensation  of  the  appointee, 
is  lodged  in  the  body  of  which  the  commissioner 
is  a member.  Unless  such  rule  was  promulgated 
and  enforced,  it  might  permit  the  eneral  public 
to  be  taken  advantage  of  by  the  board  or  com- 
mission created  as  their  agent  and  for  their 
protection.  It  Is  of  the  highest  importance 
that  munici ^el  and  other  bodies  of  public 
servants  should  be  free  from  every  kind  of 
personal  Influence. 

"for  the  reasons  as  hereinabove  stated,  it  is 
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the  opinion  of  this  department  that 
it  would  be  unlawful  as  against 
public  policy  for  the  member  of 
your  special  road  district  board  to 
be  employed  by  the  board,  or  engage 
themselves  as  an  em  loyee  and  draw 
compensation  for  working  upon  the 
highway  of  the  road  district  in  which 
he  is  serving  as  commissioner." 


In  the  cose  of  dtate  v.  Bowman,  184  wo.  app.  549,  the 
Court  had  before  It  the  question  of  whether  or  not  a member  of  the 
City  Council  of  Springfield,  Missouri , could  be  appointed  City 
Clerk.  The  Court  said: 

" * " * Other  reasons  might  be 
given,  but  it  is  sufficient  to  say,  and 
we  so  hold,  that  it  is  against  the 
policy  of  the  law  to  allow  a member 
of  the  appointing  body,  In  a case  like 
thl3,  where  the  appointive  office  Is 
a lucrative  one,  to  become  the  bene- 
ficiary of  the  appointment.  * * 

"?/e  are  not  without  abundant  authority 
for  this  ruling.  The  case  of  Ueglemery 
v.  ^eissinger,  (Ly.)  131  o.W.  40,  31 
L.d.-ti..  (N.B.)  575,  is  a leading  case 
on  this  subject.  The  editorial  note 
to  that  case  says:  * The  adjudged  cases 
upon  the  validity  of  appointment  to 
office  iada  from  the  membership  of  the 
appointing  body  hold  uniformly  that 
such  appointments  are  illegal  and  to 
be  generally  discountenanced.’  In  that 
case  it  was  held  that  the  fiscal  court 
of  a county,  empowered  to  appoint  a 
bridge  commissioner,  a salaried  officer, 
could  not  appoint  one  of  their  own 
number.  l«io  specific  statute  or  consti- 
tutional provision  is  cited  as  prohibiting 
such  action.  The  court  held  the  appoint- 
ment void  as  against  public  policy,  and 
said:  *hor  does  the  fact  that  his  term 

expired  within  a few  days  after  his 
appointment,  or  the  fact  that  his  duties 
would  be  prescribed  and  his  compensation 
allowed  by  a body  of  which  he  was  not 
8 member,  or  the  fact  that  he  was  not 
present  with  the  court  when  his  appoint- 
ment was  :!i«de,  have  the  effect  of  changing 
this  salutary  rule.  fhe  fact  that  the 
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the  power  to  fix  and  regulate  the 
duties  and  compensation  of  the 
appointee  is  lodged  in  the  body  of 
which  he  is  a member  is  one,  but  not 
the  only,  reason  why  it  is  against 
ublic  policy  to  permit  such  a body 
charged  with  the  performance  of  public 
duties  to  appoint  one  of  its  members 
to  an  office  or  place  of  trust  and 
responsibility.  It  is  of  the  highest 
importance  that  municipal  and  other 
bodies  of  public  servants  should  be 
free  from  every  kind  of  personal  in- 
fluence in  laaking  appointments  that 
carry  with  them  services  to  which  the 
public  are  entitled  und  compensation 
that  the  public  must  oey.  *.nd  this 
freedom  cannot  in  its  full  and  fair 
sense  be  secured  when  the  appointee 
is  a member  of  the  body  end  has  the 
close  opportunity  his  association  und 
relations  afford  to  the  place  the 
other  members  under  obligations  that 
they  may  feel  obliged  to  repay. * 

Other  cases  to  the  same  effect  will  be 
found,  giving  the  same  and  other  reesons 
for  so  holding.  (Jmith  v.  City  of 
Albany,  61  h.Y.  444;  Gew  et  al  v.  ..shley, 
et  al.,  (Mass)  80  li.ii.  790;  The  People 
v.  rhomas,  33  Barb our* 8 Hepts.  287; 

Ohio  ex  rel.  v.  Taylor,  12  Ohio  ot.  130; 
Kinyon  v.  Duchene,  21  ilich.  497.  ' *)" 


COhCLUJlOK 


It  is  our  opinion  that  the  proceeds  of  the  bond  issue 
Issued  for  the  purpose  of  raising  money  to  improve  the  roads  of 
the  township,  absent  some  limitation  or  restriction  In  the  Issuance 
of  the  bonds  themselves  land  no  such  restriction  or  limitation 
appears  here)  nay  be  expended  in  employing  a supervisor  or  overseer 
of  the  road  work  and  aying  him  a reasonable  salary  therefor. 

It  is  our  further  opinion  that  that  person  so  employed  as 
such  supervisor  by  the  township  board,  whether  st id  board  be  acting 
directly  or  indirectly,  whether  doing  the  employing  themselves  or 
authorizing  some  other  person  so  to  do,  regardless  of  whether  it  be 
a person  designated  by  the  T7P*.  or  by  another  authority  a3  such 
employing  agency,  3uch  person  receiving  his  compensation  from  the 
township  board  Is  employed  by  the  township  board,  and  the  president 
of  the  township  board  may  not  legally  be  employed  by  said  board 
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to  perform  road  services  for  the  township  hoard  and  receive 
compensation  therefor  from  said  hoard. 


Respectfully  submitted. 


drake  Batson, 

assistant  attorney  General. 


APPROVED : 


7.  V. ' TlYLbif; 

(Acting)  Attorney  General. 


DV/:aH 


COUNTY  TREASURER 


: In  counties  having  township  organiza 

tion  when  the  treasurer-elect  dies 
before  qualifying  for  the  office  in 
April  the  person  holding  the  office 
will  continue  to  hold  same  until  the 
next  general  election  for  electing 
a treasurer  in  said  counties. 


/ 

March  1,  1937 

0 


»ir.  Charles  ¥.  J-ai-.kln,  Jr. 
Prosecuting  Attorney 
Charlton  County 
Keytesville  ^Missouri 


Dear  Sir* 


This  Department  is  in  receipt  of  your  re- 
quest for  an  opinion  datod  February  25,  1937.  Your 

request  reads  as  follows* 


"The  following  situation 
has  arisen  in  this  county. 
Charlton  County  Is  under 
township  organisation  and 
the  office  of  treasurer 
and  collector  is  combined. 
Under  the  law,  the  term  of 
the  treasurer  ends  ordinarily 
April  1 of  this  year.-  The 
person  elected  to  that 
office  at  the  general  elec- 
tion last  November  had  died 
since  his  election  and  be- 
fore the  expiration  of  the 
term  of  the  present  treasurer. 
I will  appreciate  an  opinion 
from  you  as  to  whether  or 
not  the  present  treasurer 
holds  over  and  if  so,  how 
long, and  if  there  Is  a 
vacancy  on  april  1 because 
of  the  death  of  the  person 
elected,  and  how  the  vacancy 
is  to  be  filled." 
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In  1933  the  Legislature  repealed  Section 
12130,  Revised  Statutes  Missouri  1929,  and  re-enacted 
the  section  so  that  It  now  reads.  Laws  of  Missouri 
1933,  page  338, 


“On  the  Tuesday  after  the 
first  Monday  in  November, 

1936,  and  every  four  years 
thereafter , there  shall  be 
elected  by  the  qualified 
voters  In  all  counties  of 
this  state  now  or  hereafter 
having  a population  of  40,000  • 
or  more  inhabitants  accord- 
ing to  the  last  decennial 
United  States  census , and  in 
all  counties  of  less  than 
40,000  inhabitants  if  under 
township  organization,  a 
county  treasurer,  who  shall 
be  commissioned  by  the  County 
Court  of  his  County,  and  who 
shall  enter  upon  the  dis- 
charge of  the  duties  of  his 
office  on  the  first  day  of 
January  next  succeeding  his 
election,  and  shall  hold  his 
office  for  a term  of  four 
years,  and  until  his  successor 
is  elected  and  qualified,  unless 
sooner  removed  from  office; 
Provided,  that  in  counties 
having  adopted  6r  that  shall 
hereafter  adopt  township 
organization,  the  term  of  office 
of  said  treasurer  shall  be  ex- 
tended to  the  first  day  of 
April  next  after  the  election 
of  his  successor. - 


Charlton  County,  having  been  for  a number  of 
years  under  township  organization,  is  not  affected  by 
the  Act  of  1933  which  provided  for  the  abolishment  or 
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the  consolidation  or  county  treasurers  In  counties  of 
less  than  40,000  Inhabitants,  It  appears  from  the 
facts  as  contained  In  your  letter  vhat  at  the  last 
general  election  a pers m was  elected  to  the  office, 
but  as  the  statute  provides  that  the  Incumbent  shall 
hold  his  office  until  April  and  since  the  parson 
elected  has  died  we  assume  that  said  person  made  no 
effort  or  did  not  qualify  before  his  death. 

Section  5 of  Article  XIV  of  the  Constitution 
of  Missouri  relates  to  the  tenure  of  office  of  officers, 
and  is  as  follows: 

"In  the  absence  of  any  contrary 
provision,  all  officers  now  or 
hereafter  elected  or  appointed, 
subject  to  the  right  of  resigna- 
tion, shall  hold  office  during 
their  official  terms,  and  until 
their  successors  shall  be  duly 
elected  or  appointed  and 
qualified." 


dut  the  grave  question  is  whether  or  not  there 
is  a vacancy.  If  there  Is  a vacancy  the  same  could  be 
filled  by  the  Governor ,under  Section  10216.  If  no 
vacancy  exists  does  the  present  incumbent  hold  over.  If 
so,  how  long. 

Vacancies  usually  exist  and  occur  upon  the 
death,  resignation,  failure  to  qualify  or  from  an  ouster 
of  the  Incumbent.  The  statutes  relating  to  vacancies 
In  the  Individual  offices  usually  govern. 

In  the  Instant  case  we  are  unable  to  locate 
any  statute  which  Is  a guide  or  determines  a vacancy 
exlstB  in  the  office  of  treasurer  when  a successor , due 
to  death,  falls  to  qualify, or  the  procedure  to  be 
followed  In  the  event  such  a condition  creates  a 
vacancy. 

In  22  Ruling  Case  Law,  437,438,  the  word 
'vacancy'  Is  treated  as  follows: 


"The  word  'vacancy'  as  applied 
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to  a public  office  has  no 
technical  meaning.  Its 
ordinary  and  popular  mean- 
ing Is  that  the  office  Is 
unoccupied  and  without  an 
Incumbent  who  has  a lawful 
right  to  continue  therein 
until  the  happening  of  some 
future  event.  An  office  is 
not  vacant  so  long  as  It 
Is  supplied  In  the  Tanner 
provided  by  the  Constitution 
or  law  with  an  incumbent  who 
Is  legally  qualified  to 
exercise  the  powers  and  per- 
form the  duties  which  pertain 
to  it," 


It  Is  a well  recognized  principle  of  law  that 
the  law  abhors  vacancies.  The  various  political  sub- 
divisions of  the  state.  In  order  that  our  system  of  govern- 
ment may  function  to  the  best  Interests,  will  not  declare 
a vacancy  as  long  as  an  incumbent  Is  in  office.  The 
general  rule  with  reference  to  the  state  of  facts  which 
you  present  Is  stated  In  74  A.  L.  R.  486, as  follows! 

"In  a majority  of  Jurisdictions, 
the  rule  obtains  that  the  death 
or  disability  of  an  officer-elect 
before  qualifying  does  not  create 
a vacancy  In  the  office  which 
may  be  filled  by  the  appointing 
power,  since  he  never  occupied 
the  office,  and  that  under  the 
provision  that  an  Incumbent  shall 
hold  his  office  until  his  successor 
Is  elected  and  qualified  the  prior 
incumbent  Is  entitled  to  continue 
In  the  office  until  the  election 
and  qualification  of  his  successor." 


In  view  of  the  absence  of  any  statutory  or  con- 
stitutional provision  which  creates  any  vacancy  under 
the  conditions  mentioned  in  your  letter,  we  are  of  the 
opinion  that  under  the  decisions  herein  quoted  that  no 
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vacancy  now  exists,  assuming  that  the  present  Incumbent 
Is  remaining  In  office  and  discharging  his  official 
duties j that  by  virtue  of  the  Constitution  the  present 
Incumbent  will  remain  In  office  until  his  successor  Is 
elected  and  qualified. 

Under  the  facts  which  you  present  there  Is  no 
successor  elected  and  qualified  and  there  can  be  no 
successor  elected  and  qualified,  then  how  long  will 
the  present  treasurer  continue  to  hold  over? 

If  a vacancy  had  existed  by  reason  of  the  death 
of  the  treasurer-elect,  then  the  appointive  power, 
under  Section  10216,  Revised  Statutes  Missouri  1929, 
would  have  appointed  some  person  to  fill  the  vacancy. 
The  statute  provides  that  the  appointive  power  should 
appoint  a person  until  the  next  general  election  or 
until  his  successor  Is  elected  and  qualified.  The 
next  general  election  In  your  county  would  be  In  1938, 
but,  having  ruled  that  there  Is  no  vacancy  and  no 
statutory  procedure  to  care  for  a situation  such  as 
you  present. 

An  election  to  any  office  can  only  be  held 
when  provided  for  by  law.  As  was  said  In  the  case 
of  State  ex  rel.  McHenry  v.  Jenkins  43  Mo.  l.c.  265* 

"Or  If  not,  who  Is  the  present 
clerk?  By  the  terms  of  the  act 
creating  the  Kansas  City  Common 
Pleas,  as  well  as  by  the  consti- 
tutional provision,  the  clerk 
shall  hold  his  term  until  the 
election  and  qualification  of  his 
successor.  Thus  there  is  no  vacancy, 
and  Mr.  Vincent  holds  over. 

"In  relation  to  relator’s  second 
claim,  that  the  omlss  Ion  to  hold 
an  election  In  1866  can  be  supplied 
by  one  In  1868, we  can  only  say 
that  It  Is  a valid  one  If  the  law 
provides  for  any  such  eleotlon. 

But  he  has  failed  to  show  us  any 
such  provision,  and  it  would  be 
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difficult  to  give  legal  validity 
to  a volunteer  ©lection.  No 
©lection  can  b©  had  unless  provided 
for  by  law.  As  the  law  makes  no 
provision  for  th©  ©lection  of 
clerks  In  1868,  such  ©lection  Is 
wholly  void  and  of  no  effect.  This 
position  has  never  been  questioned. 

In  the  . tate  v.  Ko  bins  on,  1 Kansas, 
17,  a question  was  raised  as  to  the 
validity  of  an  eleotlon  for  governor, 
and  It  was  held  that  the  election 
under  consideration  was  not  pro- 
vided for  by  law,  that  the  person 
elected  could  not  take  the  chair, 
and  that  the  previous  governor 
should  hold  over  until  the  next 
general  election.  No  case  has  been 
known  where  a volunteer  election  has 
been  held  valid,  even  though  the 
term  of  the  incumbent  had  expired.” 


Also,  In  the  decision  of  State  ex  Inf.  v.  Dabbs 
182  Mo.  1.  c.  567: 

"The  act  of  March  25,1901  (Laws 

1901 , p. 120 ), providing  for  an 

additional  of  the  circuit 

coiirt  of  Jasper  county,  under 
which  defendant  was  appointed 
and  commissioned,  provides,  that 
'he  shall  continue  In  office 
until  the  first  Monday  of  January, 

1905,  and  until  his  successor  Is 
elected  and  qualified.*  uIs 
successor  was  elected  at  the 
general  eleotlon  held  In  November, 

1902,  but  died  before  qualifying 
and  It  r,us t follow  that  defendant 
Is  'entitled  to  hold  over  until 
the  next  regular  term  for  hold- 
ing an  election  for  that  office.'  " 
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The  Legislature  having  provided  for  the  elec- 
tion of  treasurer.  In  the  event  that  there  le  no  vacancy 
had  In  mind  uniformity  as  to  time.  As  was  said  in  the 
case  of  State  ex  inf.  v.  Smith  152  Mo,  1,  c.  521: 

"In  the  case  at  bar  Haughton 
was  appointed  under  section  7 
of  the  Act  of  1891 , to  fill  the 
unexpired  term  of  Sheehan,  which 
ended  at  the  regular  election 
in  1898,  and  until  his  successor 
was  duly  elected  and  qualified. 

The  attempted  election  of  his 
successor  in  1898  failed  by 
reason  of  a tie  vote.  No  successor 
was  then  elected  and  hence  none 
qualified.  Therefore  no  vacancy 
existed  or  occurred  In  the  office. 

^he  effect  was  the  same  as  If  no 
election  for  a successor  had  been 
held  In  1898.  There  being  no 
vacancy  there  was  no  power  in 
the  Judges  named  to  appoint  de- 
fendant to  the  office,  either  by 
virtue  of  the  Act  of  1891  or  of 
any  other  statute,  and  hence 
their  action  was  a nullity  and 
defendant  had  no  title  to  the 
office.  Inasmuch  as  the  Act  of 
1891  provided  that  there  should 
be  an  election  for  Justice  of 
the  psace,  In  St. Louis,  at  the 
regular  election  in  1894  'and 
every  four  years  thereafter,* 
and  Inasmuch  as  there  was  in 
legal  Intendment  no  election  held 
in  the  fourth  district  in  St, 

Louis  for  Justice  of  the  peace 
In  1898,  there  has  been  no 
successor  yet  elected  for  Haughton, 
and  as  the  purpose  of  the  law- 
makers Is  that  there  shall  be 
uniformity  In  the  time  of  electing 
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all  justices  of  the  peace, and 
as  there  is  no  special  statute 
covering  cases  like  this.  It 
follows  that  there  can  be  no 
legal  election  held  to  elect 
a successor  for  Haughton  until 
the  regular  election  In  the 
year  190?, and  that  he  has  a 
right  to  continue  to  hold  the 
office  of  justice  of  the  peace 
for  the  fourth  district.  In  the 
city  of  St. Louis,  until  a 
successor  is  elected  at  that 
time,  and  thereafter  duly 
qualifies,  by  virtue  of  his 
appointment  until  his  successor 
in  duly  elected  and  qualified. M 


fie  are,  therefore,  of  the  opinion  that  the  present 
Incumbent  will  continue  to  hold  the  office  of  treasurer 
until  the  next  regular  election  for  electing  a treasurer 
of  Chariton  Coun'-y,  which,  according  to  the  provisions 
of  Section  12150,  quoted  supra,  will  be  in  November  1940. 


Kespectfully  submitted. 


OLLIV.h  W.  NO  LEM 

Assistant  Attorney  General 


AP PROVED: 


J . . TAYLOR 

(Acting)  Attorney  General 
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CONSTABLES:  Fee  entitled  for  attending  elections. 


March  17,  1 .-37 


Kr.  Charles  • Lr.rakln,  Jr. 
irosccuting  ' t orney 
fbariton  Connty 
Keytesvlll  , ilssouri 

t-#rr  fr.  Lnmkln: 


Th^s  re  artment  s in  receipt  of  y ur  request  for 
on  o In  Ion,  nder  date  of  March  10,  1937,  wherein  you 
s to  te  e s foil  ows : 


na-it^u  oi-nty  is  under  township 
orcf nlsntion.  e©  ranch  ownahip 
1 r:  this  county  - ocrntly  V*".ld  two 
special  lecti  -no  for  the  u-pose 
of  voting  on  rood  bonds,  which  we  e 
d ly  c lied  oc-ording  to  low.  There 
ore  two  voting  recincts  in  this 
townrMp.  he  j epos  one  clerks 
of  the  election  Id  not  re quest 
the  presence  of  the  constable,  how- 
ever, he  anoen^ed  ot  one  o ecir.ct, 
w th  a deputy  ot  the  other  to  er- 
for>n  such  official  duties  ns  he 
might  he  called  upon  to  nerform. 
wJ  11  ap  rec  ote  an  opinion  frees  your 
office  ns  to  whether  his  constable 
ond  his  deputy  ore  entitled  to  any 
co  psnaotion,  an  if  30,  how  much." 


e ar  enclosing  an  opinion  rendered  by  this  depart- 
ment to  Mr.  Lewis  3*  uoff,  /rosoeuting  ttorney,  under  date 
of  August  £7,  1936,  wherein  the  fees  of  a constable  snd  his 
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deputiea  lor  attending  electi  ns  bpo  circus -ed. 

It  will  be  noted  that  set Ion  11777,  os  set  out 

on  pare  2 of  the  enclosed  opinion  provide*  that  before 
the  constable  is  ontitlod  to  his  fee  or  atter>:rg 
a’-y  election  In  hie  towns'  ip,  he  murt  be  required  to 
do  so  by  the  judge*  of  election, 

i'roir.  1 © fo  ego  In  , It  ’s  our  opinion  that,  the 
constn; 3e  i rot  entitled  to  ary  foe  or  nttonrlng 
nry  electi  n In  h s township  unless  he  be  required 
to  co  o by  the  judges  of  the  election# 

Under  the  rullnt.  o the  enclosed  opinion,  be 
df  m'-y  co  stable  wo  Id  not  be  entitled  to  a fee  for 
Ft  ten  irg  lections  In  either  event. 


e spec trull y suoaltted. 


. 

Assistant  Attorney  General 


AFPR.  V Dx 


yt." 

< Acting)  -•  t ornoy  General 
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rROSECUTING  ATTORNEYS  : Expenses  of  the  Prosecuting  Attorneys 
EXPENSES  SALES  TAX  : in  collection  of  sales  tax  not  payable 
COLLECTIONS  : out  of  State  funds. 


Mr.  Charles  E.  Lamkin,  Jr., 

Prosecuting  attorney, 

Chariton  County, 

Keytesville,  Mo. 

Dear  oir: 

This  office  acknowledges  yours  of  the  24th 
instant,  requesting  an  opinion  of  this  Department  as 
to  whether  or  not  Prosecuting  Attorneys  are  entitled  to 
any  expenses  incurred  by  them  in  the  performance  of 
the  duties  imposed  upon them  by  the  provisions  of  Sec- 
tion 40  of  the  oales  T&x  Act  of  Missouri  for  1937 
(1937  Missouri  Session  ^cts , page  552). 

By  Section  40  of  said  Act,  it  is  provided 

that: 

"upon  the  request  of  the  .attorney 
General,  it  is  the  duty  of  each  Pro- 
secuting -attorney  and  Circuit  attor- 
ney to  forthwith  institute  and  pro- 
secute suits  for  the  collection  of 
the  tax.” 

Section  41  of  said  ^.ct,  provides  that; 

"The  expenses  necessarily  incurred 
by  the  auditor  and  attorney  General, 
and  his  assistants  in  charge  of  liti- 
gation that  may  arise  hereunder, 
shall  be  paid  out  of  appropriations 
made  by  the  General  .assembly." 

Upon  the  e xamina ti on  of  appropriations  made 
by  the  59th  General  Assembly,  v?e  fail  to  find  that 
any  moneys  were  appropriated  for  the  payment  of  the 
expenses  of  Prosecuting  attorneys  in  performance  of 
duties  pertaining  to  sales  tax  collections. 

Upon  the  question  of  the  intention  of  the 
legislature  to  pay  this  expense  out  of  otute  funds, 
we  may  consider  remarks  of  Judge  Leedy  J.  in  the  case 
of  otate  v.  amith,  90  S.  U.  2nd  1.  c.  409: 
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"The  view  that  such  was  not  the 
intention  was  fortified  by  an  exa- 
mination of  the  Appropriation  Acts 
of  the  58th  General  ..ssenbly,  which 
show  that,  that  body  ra.de  no  appro- 
priation for  such  purpose." 

The  foregoing  statement  was  made  by  the  court 
in  considering  the  question  of  whether  or  not  the  Legis- 
lature intended  that  the  state  Highway  department  should 
pay  the  1%  sales  tax  upon  its  purchases. 

By  analogy  the  59th  General  assembly  having 
failed  to  make  an  appropriation  for  payment  of  the  ex- 
penses of  the  Prosecuting  attorneys  in  performing  the 
duties  imposed  upon  them  by  the  2ji  aales  Tax  .^ct,  it 
would  seem  that  the  Legislature  did  not  intend  to  pay 
such  expense  out  of  atate  funds  and  the  appropriations 
made  by  the  59th  General  assembly. 

The  duties  of  the  Prosecuting  Attorneys  with 
reference  to  matters  pertaining  to  the  otate  are  set  out 
in  section  11316  R.  3.  Mo.  1929,  which  section  is  as  fol- 
lows : 


"The  prosecuting  attorneys  shall  com- 
mence and  prosecute  all  civil  and  crimi- 
nal actions  in  their  respective  counties 
in  which  the  county  or  state  may  be  con- 
cerned, defend  all  suits  against  the 
state  or  county,  and  prosecute  forfeited 
recognizances  and  actions  for  the  re- 
covery of  debts,  fine  , penalties  and 
forfeitures  accruing  to  the  state  or 
county;  and  in  all  cases,  civil  and 
criminal,  in  which  changes  of  venue  may 
be  granted,  it  shall  be  his  duty  to  fol- 
low and  prosecute  or  defend,  as  the  case 
may  be,  all  said  causes,  for  which,  in 
audition  to  the  fees  now  allowed  by  law, 
he  shall  receive  his  actual  expenses. 

Alien  any  criminal  case  shall  be  taken 
to  the  courts  of  appeals  by  appeal  or  writ 
of  error,  it  shall  be  their  duty  to  re- 
present the  state  in  such  case  in  said 
courts , ana  cake  out  and  cause  to  be 
printed,  at  the  expense  of  the  county, 
and  in  cities  of  over  300,000  inhabitants , 
by  the  city,  all  necessary  abstracts  of 
record  and  briefs,  and  if  necessary  ap- 
pear in  said  court  in  person,  or  shall 
employ  some  attorney  at  their  own  expense 
to  represent  the  state  in  such  courts, 
and  for  their  services  shall  receive  such 
compensation  as  may  be  proper,  not  to  ex- 
ceed twenty-five  dollars  for  each  case. 
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and  necessary  traveling  expenses, 
to  be  audited  and  paid  as  other 
claims  are  audited  and  paid  by  the 
county  court  of  such  county,  and 
in  such  cities  by  the  proper  authori- 
ties of  the  city.” 

I 

From  the  foregoing  section,  it  seems  that 
the  duties  of  the  prose outing  a ttorney  in  uttenuing  to 
sales  tax  natters  in  his  county  are  imposed  on  him  the 
same  as  attending  to  any  other  matters  in  which  the 
btute  of  Missouri  is  a party. 

i 

although  the  Legislature  did  not  make  an  ap- 
propriation to  pay  for  these  expenses,  suoh  as  postage 
stationery,  etc.,  yet  it  has  been  the  rule  of  the 
courts  that  such  expenses  be  not  imposed  upon  the  of- 
ficials but  be  paid  by  the  county  (oee  opinion  of  this 
Department  dated  Lay  25,  1935  which  is  enclosed  with 
this  opinion). 

In  all  of  our  research  upon  this  subject,  we 
find  that  the  courts  follow  the  rule  that  official 
expenses  oennot  be  imposed  upon  an  official  without 
reimbursement,  even  though  the  statute  is  silent  on 
this  subject  (Dee  cases  cited  in  enclosed  opinion). 

*.s  the  County  Treasury  is  relieved  of  some 
of  its  burden  because  some  of  the  icoeipts  from  the 
sales  tax  go  back  to  the  county  by  way  of  taking  care 
of  relief  obligations  and  schools,  it  would  appear 
that  the  Legislature  intended  that  the  expenses  of  the 
Prosecuting  attorney  incidental  to  his  performance 
of  uuties  pertaining  to  the  sales  tax  should  be  paid 
out  of  the  County  Treasury  as  other  incidental  ex- 
penses of  sale  office  are  nov.  paid. 

CONCLUSION. 


It  is,  therefore,  the  opinion  of  this  separt 
ment  that  the  expense  of  the  Prosecuting  attorney  in 
performance  of  sales  tax  duties  for  the  state  are  not 
payable  out  of  the  i>tate  appropriations  of  the  59th 
General  /.asembly,  but  that  such  expenses  may  be  paid 
out  of  the  County  Revenue  Fund,  as  expenses  are  now 
paid  to  Prosecuting  attorneys  for  attending  to  ~tate 
and  County  natters . 


Respectfully  aubrdtted. 


TYRu  Yf.  BURTON. 

..assistant  attorney  General. 

APPROVED: 


TTir.TT W 
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hi r.  Hubert  &•  Lay- 
Prosecuting  Attorney 
Texas  County 
Houston,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  recent 
letter  requesting  an  opinion  relative  to  the  statutes 
pertaining  to  inspection  of  cattle  and  other  animals* 


I 


For  the  sake  of  convenience,  we  will  attempt 
to  answer  the  different  questions  presented  in  your 
letter  numerically. 


"In  a county  where  certain 
Townships  have  free  stock 
range  would  persons  shipping 
or  permanently  moving  cattle 
or  hogs  from  such  townships 
that  have  stock  law  be  re- 
quired to  have  such  stock 
inspected  by  the  Brand 
Inspector? 

"Would  this  Article  apply 
to  persons  moving  stock 
across  the  county  from 
some  other  point  when 
they  do  not  have  a certifi- 
cate showing  that  such 
stock  was  inspected  in  the 
county  from  which  they  were 
taken?  " 
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Article  II,  Chapter  88,  Revised  Statutes  of 
Missouri  1629, consists  of  Sections  12778  to  12782, 
inclusive, which  were  passed  by  the  Legislature  in  1921. 
V»e  are  unaole  to  find  any  decision  interpreting  the 
sections  by  any  of  our  courts,  hence  we  must  attempt 
to  glean  the  meaning  of  the  statute  by  its  own  terms. 

Section  12778  was  amended  by  the  Fifty-ninth 
General  Assembly  so  that  it  now  reads  as  follows i 
(Laws  of  Missouri  1937,  page  223) 

"All  persons,  firms  or  corpora- 
tions shipping,  driving  or 
permanently  moving  any  neat  or 
horned  cattle  or  hogs  from  any 
county  in  this  State  or  sub- 
divisions thereof,  having  free 
stock  range,  to  any  point  or 
destination  outside  the  con- 
fines of  such  county,  shall, 
before  removing  the  same,  have 
such  cattle  and/or  hogs,  duly 
inspected  by  an  authorised 
brand  inspector  whose  duty  it 
shall  be  to  Inspect  the  same 
and  make  a record  of  all  brands, 
marks,  labels  of  other  means 
of  identification  and  to  furnish 
a certificate  thereof  to  the 
effect  that  such  cattle  and/or 
hogs,  have  been  duly  Inspected, 
to  such  person,  fi  rm  or  corpora- 
tion applying  therefor,  and  such 
brand  inspectors  certificate 
shall  be  legal  authority  to 
procede  in  the  removement  of  such 
cattle  within  the  meaning  of 
this  Article,  Provided,  that 
nothing  in  this  Article  shall  pre- 
vent persons  or  individuals  from 
driving  or  removing  their  own 
cattle  from  their  range  as  de- 
fined in  Section  12818  of  the 
Revised  Statutes  of  the  State  of 
Missouri,  for  the  year  of  1929, 
to  their  own  premises.  " 
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Taking  into  consideration  the  exception  as  con- 
tained in  Section  12818,  as  mentioned  in  the  proviso  of 
Section  12778, quoted  supra, we  think  the  statute  is  plain 
in  its  provisions  to  the  effect  that  persons  shipping 
or  permanently  removing  cattle  or  other  animals  from 
a toY/nship  having  free  range  to  another  county  are  re- 
quired to  have  such  stock  inspected  by  the  brand  inspector. 

With  reference  to  moving  stock  and  other  animals 
across  the  county  from  some  other  point,  when  such  animals 
do  not  have  a certificate  showing  that  the  stock  was  in- 
spected in  the  cour.ty  from  which  they  were  taken,  we 
assume  that  you  mean  that  the  stock  is  removed  from  one 
county  having  free  range  across  a given  county  having  free 
range  to  its  final  destination  in  another  county.  If  we 
are  correct  in  the  facts,  we  are  of  the  opinion  that 
such  constitutes  a violation  of  Section  12778,  but  that 
the  venue  of  the  crime  would  not  be  in  the  county  which 
the  animals  were  transported  across  but  rather  in  the 
county  of  the  origin,  or,  in  other  words,  the  point  of 
beginning  of  the  transportation,  as  Section  12778  uses 
the  expression 

"from  any  county  in  this 
State  or  subdivisions  there- 
of, having  free  stock  range, 
to  any  point  or  destina- 
tion outside  of  the  confines 
of  such  county." 


We  arrive  at  this  cohclusion  mainly  for  the  reason  that 
Section  12778a,  being  the  penalty  section,  and  none  of 
the  statutes  state  that  an  offender  may  be  prosecuted 
in  any  county  from  which  such  animals  are  transported 
or  driven  over.  And  the  fact  that  Section  12781  states 
that  it  shall  oe  the  duty  of  the  inspector  or  assist- 
ants to  appear  at  the  place  and  time  designated  for 
such  inspection  forthwith  and  inspect  such  cattle  as 
are  intended  to  be  removed  or  shipped. 


II 

"Section  12781  says  that  this 
article  shall  not  apply  to  any 
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cattle  not  having  a brand  on 
the  body.  Would  this  In  your 
opinion  only  apply  to  cattle 
which  had  a figure  or  device 
burned  on  same  by  a hot  iron 
or  would  it  also  include  stock 
which  had  other  marks  or  labels 
for  identification? 

"It  appears  to  me  that  if  this 
Article  could  be  enforced  by 
placing  Brand  Inspectors  on 
the  Highways  leading  out  of 
the  county  we  would  be  able 
to  stop  a lot  of  cattle  steal- 
ing and  I would  like  to  have 
your  opinion  on  this  manner 
of  enforcing  it." 


The  exact  exception  or  proviso  of  Section  12781 
is  as  follows: 

"Provided,  that  this  article 
shall  not  apply  to  any  cattle 
not  having  a brand  on  the 
body." 


Prom  an  entire  reading  of  Sections  12778  to  12781, 
it  would  appear  that  it  was  the  intention  of  the  Legisla- 
ture, in  passing  said  sections,  to  prevent  the  stealing 
or  the  loss  of  cattle  and  other  animals  by  mistake  caused 
by  the  mixing  or  wandering  of  such  animals  when  open  stock 
range  exists. 

The  word  ’brand'  in  its  significance  is  defined  in 
State  v.  V«olfley,  75  Kas.  406: 

"The  practice  of  branding 
has  become  the  recognized 
mode  of  marking  animals  so 
that  the  owner  may  recognize 
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them,  and  so  widely  used  is  it 
that  it  has  become  almost  the 
only  means  employed  for  that 
purpose  • • . When  the  herd 
is  a large  one  ....  it  be- 
comes necessary  that  some 
practically  indelible  mark 
should  be  placed  on  them,  and 
branding  has  been  found  to  be 
the  best  mark  for  that  pur- 
pose. It  is  in  every  cattle 
country  a well  recognized  mode 
of  identification. M 


In  the  decision  of  Churchhill  v.  Georgia  R.,etc. 

108  Ga.  265,  it  is  said: 

”Civ.  Code  Sec.  i248  makes  it 
the  duty  of  ove:  -seers  or  track 
menders  of  railroads  to  file 
with  the  station  agents  ’a  list 
of  the  different  marks  and  brands 
of  all  stock  killed  upon  their 
respective  sections  the  preceding 
week.’  It  was  held  that  ’brand’ 
indicates  some  figure  or  device 
burned  on  the  animal  by  a hot 
iron,  a means  of  identification, 
and  is  more  commonly  used  on 
animals,  such  as  horses,  mules, 
and  the  like,  while  others  are 
„ identified  by  marks  made  by 
knife  cuts  in  the  ear,  such 
as  cattle,  hogs,  and  the  like.” 


However,  even  though  the  decisions  indicate  that 
’brand’  means  some  figure  or  device  burned  on  the  animal 
by  a hot  iron,  yet,  we  think  that  it  was  the  intention 
of  the  Legislature  to  Include  marks  and  labels  and  other 
means  of  Identification.  base  this  conclusion  cn  the 
statutes  when  read  together.  The  pertinent  part  of  sec- 
tion 12778,  Revised  Statutes  Missouri  1929,  is  as  follows* 
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"have  such  cattle  * * * *, 
duly  inspected  uy  an  authorized 
brand  inspector  whose  duty  it 
shall  be  to  inspect  the  same 
and  make  a record  of  all  brands, 
marks,  labels  or  other  means 
of  identification." 


Therefore,  even  granting  that  Section  12781  uses 
the  word  "brand,"  we  think  that  the  word  "brand,"  as 
used  in  said  section,  includes  not  only  brands  made  by 
hot  irons  but  marics,  labels  or  other  means  of  identifica 
tion  on  the  body  of  the  animal. 

We  call  your  attention  to  the  fact  that  Section 
12780,  in  mentioning  the  duties  of  the  sheriff,  contains 
the  provision  to  the  effect, 

"to  be  furnished  by  the  county, 
showing  for  whom  inspected,  show- 
ing for  whom  inspected,  date  of 
inspection,  brands,  marks  or  other 
description  suitable  for  identifica- 
tion." 


With  reference  to  the  enforcement  of  Article  II, 
Chapter  88,  as  stated  in  the  beginning,  there  are  no 
legal  precedents  which  may  serve  as  a guide;  However, 
we  think  your  suggestion  to  the  effect  that  brand  in- 
spectors may  be  placed  on  the  highway  leading  from  the 
county  with  authority  to  stop  and  inspect  such  cattle 
or  other  animals  would  be  an  efficient  manner  to 
prevent  cattle  stealing. 

However,  it  would  appear  that  the  crime  is  com- 
mitted when  such  cattle  are  removed  before  being  duly  in 
spected. 

Respectfully  submitted, 

OLLIVSR  *.  NOLEN 

Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 

(Acting)  Attorney  General 
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CRIMINAL  COSTS:  County  mu3t  pay  coats 

where  defendant  has 
been  sentenced  to  a 
county  jail  sentence 
or  by  fine  even  when 
paroled. 


December  16,  1937 
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Mr.  Hubert  E.  La  , 
Prosecuting  Attorne  , 
Texas  Count  , 

Houston,  : o. 


Dear  Sir: 

This  is  to 
1C,  1 37,  with  x 
letter  reads  as  f< 


■ fedSaSSt** 


3®  receipt  of  yovtr  letter  of  Decemb<r 
costs  in  a criminal  crse.  Your 


"I  would  like  to  have  an  opinion  on 
whether  the  County  would  be  liable  for 
costs  in  a criminal  case  where  the 
following  proceedings  were  had? 


In  February,  1930,  Defendant  was  con- 
victed of  felonious  assault  without 
malice  and  his  punishment  was  as3e  s- 
ed  at  2i-G.GG.  At  the  same  term  of 
court,  the  court  made  the  follov/ing 
order;  *Now  on  this  day  it  is  order- 
ed by  the  court  that  stay  of  execution 
be  granted  to  the  first  Saturday  in 
June,  1931,  in  this  caxise,  it  is  further 
ordered,  at- Judged  and  decreed  by  uhe 
court  that  the- defendant  be  p&roled  to 
Harry  Kaj&l|jHHHtt^lne  only,  on  condition 
that  i (jjI l-p.  M^Bftg&in  violate  the  law, 
and  pay  COSAs  ^ IBpsfch  a case  and  report  to 
the  court  on: «PT first  day  of  each  term 
of  this  coortiForvd  from  day  to  day  dxirin^ 
the  term  aridnot  depart  without  leave 
until  discharged. 1 No  bond  was  given 
and  nothing  further  was  done  until  in 
February,  193!  . At  this  time  a capias 
execution  wa3  issued  by  the  Clerk  and 
delivered  to  the  Sheriff  and  tinder  such 
writ  the  Sheriff  took  the  defendant  in 
custody.  The  defendant  then  filed 
petition  for  .rit  of  Habeas  Corpus. 

The  writ  was  granted  and  in  February,  1332, 
the  Court  discharged  the  defendant  on  t e 
ground  that  since  no  ond  was  given  the 
defendant  has  served  his  tine.  The  defend- 
ant never  did  pay  the  costs  in  this  crse 
and  now  the  Clerk  }ias  made  out  a fee  bill 
against  the  County. 
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Tlianking  you  for  t is  opinion  at 
your  earliest  convenience." 

Will  state  t at  Section  3<j27  R.S.  Mo.  1929  reads  as 
follows: 

✓ 

"When  the  defendant  is  sentenced  to 
imprisonment  in  the  county  jail,  or 
to  pay  a fine,  or  both,  and  is  unable 
tc  pay  the  coats,  the  county  in  whi  ch 
the  indictee  ,t  was  found  or  information 
filed  shall  pa;  the  costs,  except  such 
a3  were  incurred  on  the  part  of  the 
defendant. " 

In  Section  3828  o.  1929,  you  will  notice  that  wher 

the  defendant  is  charge 'li^h  a capital  case  and  the  only  punish- 
ment is  punishment  under  ir 'Capital  case  or  punishment  in  the 
penitentiary  Is  the  sole  punishment  for  the  offense,  if  the 
defendant  Is  acquitted,  the  costs  shall  .e  paid  by  the  state; 
but  in  all  other  trials  on  .indictment  or  information,  if  the 
defendant  is  acquitted,  the  costs  snail  be  paid  by  the  county 
in  which  the  indictment  was  found  or  information  filed,  e.icept 
v/ien  the  prosecutor  3hall  be  adjudged  to  pay  them  or  It  shall 
be  otherwise  provided  by  law.  In  State  v.  Hackman,  257  S.W. 

457,  the  sheriff  filed  a suit  of  mandamus  against  the  State 
Auditor  who  hed  refused  to  honor  a fee  bill  in  a murder  case, 
for  the  reason  that  an  Instruction  had  been  given  upon  fourth 
degree  manslaughter.  The  court  In  that  case  held  that  the 
instruction  was  erely  an  incident  in  the  trial  of  the  case 
and  the  fact  tisat  the  case  was  a capital  case,  it  became  the 
duty  of  the  state  to  pay  the  costs  under  Section  3628  R.S.  Mo. 
1929. 


The  Circuit  Courts  of  thl3  state  have  the  authority  to 
grant  a parole  for  persona  convicted  under  the  criminal  lav/s  of 
the  state  in  accordance  with  Section  3809  Revised  Stj  tutes  of 
Missouri  192  . This  section  reads  as  follows: 

"The  circuit  and  criminal  courts  of 
this  state,  and  the  court  of  criminal 
correction  of  the  city  of  St.  Louis, 
slrall  have  power,  as  hereinafter  pro- 
vided, to  parole  persons  convicted  of 
a violation  of  the  criminal  laws  of 
this  state." 

Section  36G9  is  restricted  by  Section  3811  of  the  Revised 
Statutes  of  Missouri  1929  In  r ference  to  certain  crimes  for 
which  the  defendant  cannot  be  paroled.  Section  3811  reads  as 
follows : 

"When  any  pe  son  of  previous  good  character 
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and  who  shall  not  have  been  previous- 
ly convicted  of  a felony,  shall  be 
convicted  of  any  felony  except  murder, 
rape  (where  the  rape  charged  ana  the 
proof  shows  said  rape  to  have  been 
commi  ted  by  means  of  force,  violence 
or  by  puttin^  the  female  In  fear  of 
immediate  injury  to  her  person),  arson 
or  robbery,  and  imprisonment  in  the 
penitentiary  3hall  be  assessed  as  the 
punishment  therefor,  and  sentence  shall 
have  been  pronounced,  the  court  before 
whom  the  conviction  was  had,  if  satisfied 
th  t such  person,  if  permitted  to  go  at 
large,  would  not  again  violate  the  law, 
may  .’n  his  di scroti  n,  by  order  of  record, 
parole  such  person  and  penult  him  to  go 
and  remain  at  large  until  such  parole  be 
terminated  cs  hereinafter  provided: 
Provided,  that  the  court  shall  have  no 
power  to  parole  any  person  after  he  lias 
been  delivered  to  the  warden  of  the 
penitentiary. ” 


As  you  notice  under  Section  3811  the  court  is  only  given 
jurisdiction  under  that  section  to  crimes  -in  which  the  defend- 
ant has  be  n punished  by  imprisonment  in  the  penitentiary  only. 

Section  3S13  Revised  Stctutes  of  Missouri  1929  also  restricts 
Section  3809  and  3ets  out  the  method  of  the  parole.  Section 
3cl3  reads  as  follows: 

"'When  any  person  shall  be  paroled  under 
the  provisions  of  se  tion  Sbll  of  this 
article,  it  3hall  be  the  duty  of  the 
court,  before  or  at  the  time  of  the 
granting  such  parole,  to  require  such 
person,  with  one  or  mor  sureties,  to 
enter  into  bond  to  the  st;te  of  Missouri 
in  a sum  to  be  fixed  by  the  court, 
conditioned  that  he  will  appear  in  court 
on  the  first  day  of  each  regular  term 
of  court  and  during  each  and  every  day 
of  such  term  of  court  during  the  con- 
tinuance of  such  parolo,  and  not  depart 
without  leave  of  court.  Such  bond  shall 
bo  approved  by  the  court,  and  forfeiture 
may  be  taken  and  prosecuted  to  final 
judgment  on  such  bona  in  the  same  manner 
as  now  provided  by  law  in  cr  aes  of  bonds 
taken  for  appearance  of  persons  awaiting 
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trial  u on  information  or  indi ctnent . " 

You  will  notice  that  under  Section  So 13  of  the  Revised 
Statutes  of  Missouri  192  , the  reference  to  Sect  on  3G11, 
which  covers  a punishment  by  imprisonment  in  the  sta  e 
penitentiary  only.  In  setting  out  the  procedure  of  parole 
in  this  section  3813,  it  provides  that  before  granting  such 
parole,  to  require  such  person,  v,  th  one  or  mo o si;rcties, 
to  nter  Into  bond  to  the  state  of  Missouri  in  a sum  to  bo 
fixed  by  the  court,  etc.  Under  Section  3810  Revised  Statutes 
of  Missouri  1929,  this  section  sets  out  the  proceduie  for  the 
paroling  of  a person  who  has  been  sentenced  by  a jail  sentence 
or  by  an  imposed  f ne  only,  either  by  the  Circuit  Court  of  a 
Justice  of  the  Peace.  As  you  notice  by  th's  Section  5' 10, 
there  is  no  requirement  as  to  making  bone  before  parole  as 
i 3 set  out  In  Sect  on  3813  of  the  Revised  Statutes  of  Missouri 
1929. 


Under  Section  3817  f the  Revised  St  tutes  of  Missouri 
1929,  this  section  provides  that  no  pe  son  unc er  the  provisions 
of  Section  3810  3hall  be  granted  an  absolute  discharge  at  an 
earlier  period  t an  six  months  after  the  dat  of  his  parole, 
nor  shall  such  parole  be  continued  for  a longer  period  than 
two  years  from  dat-c  of  parole,  as  set  out  abov.  ’ 38 10  is  the 
section  where  the  conviction  imposed  a sentence  to  .the  county 
jail  or  im  03ed  a fine  only.  Section  3817  further  provides 
that  under  the  provisions  of  Section  3ol3  no  person  shall  be 
granted  an  absolute  discharge  at  an  earlier  period  than  two 
years  from  the  date  of  h s parole,  nor  shall  such  parole  continue 
for  a longer  period  than  ten  years.  Under  th’s  latter  part 
of  Section  3817,  it  refers  to  Section  3 13  where  the  punishment 
Imposed  by  imprisonment  in  the  state  penitentiary. 

Your  case  meat  oned  in  oxar  letter,  although  it  was  origin- 
ally filed  on  a charge  of  felonious  assault  with  malice  and 
his  punishment  was  assessed  at  two  hundr  d dollars  ( 200.00), 
the  minimum  of  the  duration  cf  the  parole  would  be  not  before 
six  months  and  not  more  than  two  years  befo.  e the  defendant 
should  be  given  n absolute  parole. 

Section  3818  reads  as  follows: 

"It  shall  e the  duty  of  the  court  grant- 
ing the  parole  to  require  the  person 
paroled  to  pay  or  give  security  for  the 
payment  of  all  costs  that  may  have  accrued 
in  tl.  cause  , unle  s the  person  paroled 
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shall  be  insolvent  and  unable  to  either 
pay  said  costs  or  furnish  security  for 
the  same.  In  the  latter  case  the  costs 
shall  be  paid  by  the  s ate  or  county 
as  in  other  c:  sos  without  such  persons 
being  required  to  3erve  any  time  in  jail 
for  non-payment  of  fine  or  costs.  Such 
payment  of  cost3  by  the  sta-e  or  county 
3hall  not  relieve  3uch  person  from 
liability  for  the  same,  but  if  at  any  time 
bofore  hi3  final  discharge  he  shall 
become  able  to  pay  saic  costa,  it  sliall 
be  the  duty  of  the  court  to  requi  8 said 
costs  to  be  paid  beforo  granting  a dis- 
charge, and  said  costs  when  so  paid  shall 
be  turned  into  the  stace  or  count;/  treasury, 
as  the  c^se  may  requi  e." 

As  you  notice  in  Section  3816  it  specifically  3et3  out  to 
require  the  poison  paroled  to  pay  or  ^ive  security  for  the  pay- 
ment of  all  costs  that  may  have  accrued  in  the  cause .unless  the 
person  paroled  shall  e insolvent  and  unable  to  e b.  r pay  said 
costs  or  furnish  security  fo  the  same*  In  the  latter  case  the 
costs  shall  be  paid  by  the  state  or  county  as  In  other  cases 
without  such  person  being  required  to  serve  any  time  in  jail 
for  non-payment  of  fine  o costs.  It  also  further  3ays  that  the 
payment  of  the  costs  by  the  3tate  or  county  3hall  not  relieve 
such  person  from  liability  for  the  3ame,  but  if  at  any  time 
before  hi3  final  discharge  he  shall  become  abl  to  pay  said  costs 
it  sliall  be  the  duty  of  the  lourt  to  require  said  costs  to  be 
paid  before  the  granting  of  a discharge,  bncer  this  Section 
3818  the  payment  of  the  costs  in  this  czae  b3  mandatory  upon  the 
county  for  the  reason  that  the  punishment  asse  sed  ag  only  a 
fine  which  is  covered  by  Section  3 10. 

As  to  the  time  of  the  gra.  ting  of  an  absolute  ci3chi  r<_,e, 
the  court  in  your  case  v/as  governed  by  Section  3617  wherein  the 
section  set  out  that  if  nc  absolute  discharge  was  ^ranted  nor 
the  parole  teminateu  within  two  years  and  failed  to  make  such 
an  order.  Such  fa' lure  to  ct  3hould  operate  us  a disc...  rge  of 
the  person  parol  d at  th  end  of  two  years.  The  two  years  limits 
governing  the  automatic  absolut  discharge  is  sot  out  according 
to  the  method  of  parcle  in  Section  3810  to  which  Section  $617 
refers  as  the  limitation. 

You  have  not  asked  an  opin'  on  of  this  o fice  as  to  the 
collection  of  this  costs,  but  under  Section  3730  i.e vised  Statutes 
of  Missouri  1929,  the  Clerk  of  the  Court  having  criminal  juris- 
diction for  the  county  oust  issue  execution  for  the  costs  of 
convictions  in  criminal  cases.  After  the  execution  the  arolee 
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may  avail  himself  of  the  Insolvency  ret  doscr  led  In  Article 
2C,  Chapter  29  of  the  Revise  Statutes  of  Missouri  1929. 

The  execution  for  the  costs  woulc  only  be  in  the  nature  of 
a civil  execution  and  not  for  the  imprisonment  for  non-payment 
of  the  costs  for  the  reason  that  under  the  parole  act  ho  has 
been  lawfully  discharged  from  the  conviction*  In  15  Corpus 
Juris,  page  346,  Section  ^56,  it  is  said: 

"Costs  made  in  a criminal  prosecution 
aro  remitted  by  a pardon  before  co  vl  it- 
lon  or  tefor  jua^n:  ..t  and  entence, 
although  after  convict  on.  On  the  other 
hand,  it  is  very  generally  held  that, 
after  entence,  the  costs  have  vested 
and  a pardon  cannot  operate  to  extinguish 
the  richt  to  them,  whether  costs  of  the 
prosecution  or  costs  incurred  by  defend- 
ant. Nor  ccn  the  means  fer  collection 
of  these  costs  be  abridged  or  lessened  by 
a pardon*  While  the  o_uestlon  has  usually 
arisen  in  c*.ses  where  the  right  to  the 
costs  was  in  j;rlvat  persons,  yet  the 
rule  has  been  held  to  apply  ir.  respect 
of  costs  due  the  state  or  the  cointy. 

It  has  been  held,  however,  that,  although 
the  liability  for  costs  is  not  extinguished 
by  p rden,  there  c.n  be  no  ri  ht  in  the 
officers  or  other  persons  entltlod  to  the 
costs  to  imprison  him  for  nonpayment  thereof." 

"Ryan  v.  State.  176  Ind.  21.  95  NE  561; 

ela  v.  Com*,  10  Gratt,  (51  a*) 

But  see  Libby  v.  Nicola,  21  Oh.  St.  414 
(dictum  to  the  effect  that  the  pt  rdening 
power  may  release  uncollected  costs  that 
oay  be  comin,  to  t.  he  state). 

(a)  LLAS  C : (1)  •Under  existing 

lav/s,  the  costa,  v/h  ch  '..ere  formerly  t xod 
and  adjudged  on  conviction  in  favor  of  such 
officers,  are  now  taxed  • nd  adjudged  in 
favor  of  the  county  and  Sta  c,  and  such 
officers  are  pale  for  their  services  by  the 
State  or  the  county  out  of  its  own  treasury. 

The  costs  are  the  property  of  the  state  or 
the  county  the  3ome  as  they  were  the  propei'ty 
of  the  officers  umder  ormer  laws,  nd  aro 
intended  to  reimburce,  in  p.  rt  at  least,  the 
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State  and  county  for  the  salaries  paid 
to  such  officers,*  Ryan  v.  St  -i,e,  176 
Ind.  2 1,  2G3,  95  NE  561.  (2)  »The  fine 

is  inposed  for  the  purpose  o>  punishment 
- ; B>  t w th  regard  to  cost3  it  is 
different.  They  arc  exacted  simply  for 
the  purpose  of  reimbursing  to  the  public 
treasury  tne  precise  amount  which  the 
conduct  of  tiie  defendant  has  rend  red  it 
necessary  should  be  expended  for  the 
vindication  of  tue  public  justice  of  the 
st  te  and  its  violi-tevj  laws,  it  is  the 
money  paid,  laid  out  end  expended  for  the 
purpose  of  repairing  the  consequences  of 
he  defendant’s  wron_.  It  is  demanded 
of  him  for  a good  ana  sufficient  consid- 
eration, and  constitutes  an  item  ox  debt 
from  hi  to  the  commonweal  th^KK.-:;  The 
right  to  enforce  payment  of  them  is  a 
m re  incident  to  the  conviction,  and 
thereby  vested  in  the  commonwealth  for 
the  s lc  purpose  of  re.  lacin  in  the 
treasury  the  amount  which  the  defendant 
himself  has  caused  to  be  withdrawn  from 
it.  And  it  can  make  no  substantial 
difference  whether  the  money  is  going 
dire  tly  to  the  witnesses  and  others  v/ho 
are  entitled  to  be  pi  id  for  their  services 
In  the  prosecution,  or  the  co  onv ealth 
having  paid  t em  stands  by  substitution  in 
their  pi  co. * Angel  v.  lom.,  10  Gratt. 

(£1  Va.)  696,  701. 

Kyan  v.  State,  17o  Ind.  C 1,  3^  HE  5Gl.w 

The  law  of  this  c se  is  governed  primarily  by  the  statute 
and  must  be  followed  directly  as  3et  out  by  the  sect_ons  therein 
under  the  parole  ct.  The  sections  referred  to  in  t is  opin  on 
are  not  confl  ctlng  in  any  res;  ct;  nor  or  they  a.  s.  In 

Sta  e cx  rel.  Cobb  v.  T.  ompso;  , Sti  Auditor,  5 ...  (2d)  page 

£7,  the  court  held  as  follows: 

"A  statute  is  not  to  e read  as  if  open 
to  o ■ traction  as  a matter  of  course. 

It  is  only  In  the  c ae  of  ambiguous 
statutes  of  uncertain  meaning  that  the 
rules  of  construction  can  have  any 
application.  Where  the  language  of  a 
statute  Is  plain  ana  unambiguous  and  its 
meaning  clear  and  unmistakable,  there  is 
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no  room  for  construction,  and  the 
courts  are  not  permitted  to  search 
for  its  meaning  beyond  the  statute 
itself." 


CONCLUSION 


In  conclusion  it  is  the  opinion  of  this  oifice  that 
under  Section  3818  R.S.  Mo.  1929,  which  section  provides 
for  the  parole  of  the  defendant  who  has  been  convicted  of 
either  a felony  or  misdemeanor,  the  county  is  liable  for 
the  costs  where  the  defendant  has  been  paroled  on  a mis- 
demeanor, except  costs  incurred  on  the  part  of  the  defend- 
ant. 


It  Is  also  the  opinion  of  this  office  that  under 
Section  3018  R.S.  Mo.  1929  that  where  the  person  paroled 
shall  be  Insolvent  and  unable  to  either  pay  said  coots 
or  furnish  security  for  the  sa  e,  in  the  case  of  a con- 
viction on  a misdemeanor,  the  costs  shall  be  paiu  by  the 
county  as  In  other  cases  without  such  person  be’ ng  requir- 
ed to  serve  any  time  in  Jail  for  non-payment  of  fine  or 
costs. 


It  is  also  the  opinion  of  this  department  that  the 
payment  of  the  cost3  by  the  county  shall  not  relieve  such 
person  from  liability  for  the  same,  but  that  under  Section 
3730  R.S.  MO.  1929,  the  cl  rk  of  the  court,  having  criminal 
jurisdiction  fox’  the  county,  must  issue  execution  for  the 
costs  of  convictions  in  criminal  cases,  but  after  the 
execution,  the  parolee  may  avail  himself  of  the  insolvency 
act  described  in  Article  2C,  chapter  29  of  the  Revised 
Statutes  of  Missouri,  1929. 


Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


*J . ii . T A 'cLC'  a 

(Acting)  Attorney  General 
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COUNTY  CLERKS 

FINANCIAL  STATEMENT:  Can  only  receive  compensation  for 

making  one  copy  of  statement  for 
the  publisher 


September  13,  1937. 


Mr.  Ivin  h.  Lehman, 
Clerk  of  County  Court, 
California,  Missouri. 

hear  ^ir: 


This  department  acknowledges  receipt  of 
your  letter  of  September  3rd,  relating  to  charges 
for  the  preparation  of  the  County  Financial  otate 
nent.  Your  letter  is  as  follows: 

"The  question  has  arisen  as  to  the 
Fee  properly  cnargeable  for  the 
preparation  of  the  County  Financial 
statement. 

"While  the  states*  ^.uuitors  1.  e. 

H.  F.  bcof field  ana  J.  ...  sunders 
were  auditing  the  various  County  Of- 
fices in  Moniteau  County,  and  at  the 
time  when  I arranged  my  Bill  for  the 
statement  of  Receipts  ana  expendi- 
tures of  1935  by  and  with  the  auvice 
of  Mr.  bcoffield  I made  a Charge  lor 
Two  copies  at  10^  per  Hundred  words 
and  Figures,  because  as  he  said, 

(and  possibly  having  bean  advised  by 
your  Office)  it  was  necessary  for  the 
Printers  to  liave  a Copy  for  use  in 
printing,  and  \*e  needed  another  copy 
for  the  information  of  the  Court  and 
for  proof-reading  purposes  etc., 
therefore  I made  the  above  charge. 

"binoe  that  tine  the  question  v/as 
raised  as  to  whether  the  statutes 
would  bear  us  out  in  making  said 
charge;  and  I would  therefore  appre- 
ciate it  if  you  would  give  me  your 
opinion  in  this  natter  (with  due  res- 
pect to  the  opinion  of  T r.  bcoffield) 
as  I want  to  be  sure  before  I make  my 
Charge  for  making  the  statement  for 
the  year  1936. 

"Thanking  you  in  aavenoe  for  an  early 
reply,  I am," 


Mr.  ilvin  R.  Lehman 
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The  form  of  statement  and  the  compensation 
is  govern  by  Lection  121G6  Laws  of  l -is sour 1 1933,  page 
356.  The  pertinent  part  of  said  section  is,  in  part, 
as  follows: 


”The  statement  shall  be  set  in  the 
standard  column  wiuth  measure  that 
will  take  the  least  space  and  the 
publisher  shall  file  tv.o  proofs  of 
publication  with  the  county  court 
and  the  court  shall  forward  one 
proof  to  the  state  auditor  and  shall 
file  the  other  in  the  office  of  the 
court.  The  county  court  shall  not 
pay  the  publisher  until  said  proof 
of  publication  is  filed  v/ith  t,v>e 
court  and  3 ha  11  not  pay  the  person 
designated  to  prepare  the  statement 
for  the  preparation  of  the  oopy  for 
said  statement  until  the  state  audi- 
tor shall  have  notified  the  court 
that  said  proof  of  publication  hes 
been  received  end  that  it  ooraplies 
with  the  requirements  of  this  Lection. 
The  statement  shall  be  spread  on  the 
record  of  the  court  end  for  this  pur- 
pose the  publisher  shell  be  required 
to  furnish  the  court  with  at  least 
two  copies  of  said  statement  that  the 
same  nay  bo  pasted  on  the  record,  a or 
the  preparation  of  the  copy  for  the 
statement  the  court  may  allow  not  to 
exceed  the  price  per  hundrea  words  and 
figures  permitted  to  the  olerk  of  the 
court  for  the  writing  of  the  record 
and  no  pay  shall  be  allowed  for  past- 
ing printed  oopy  in  the  record.  In 
submitting  bill  to  the  county  court 
the  person  preparing  the  statement 
and  the  publisher  shall  itemize  the 
amount  as  properly  chargeable  to  the 
several  funds  and  the  county  c&urt 
shall  pay  out  of  each  fund  in  the  pro- 
portion that  each  item  bears  to  the 
total  cost  of  preparing  and  publish- 
ing said  statement  and  shall  issue 
warrants  therefor.” 
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Analyzing  this  section,  it  appears  the  pub- 
lisher must  file  two  proofs  of  publication  with  the 
county  court.  The  section  refers  frequently  to  "the 
preparation  of  the  copy  for  the  statement".  Ve  assume 
that  you,  as  County  Clerk,  will  be  designated  to  pre- 
pare a financial  statement  in  the  manner  and  form  as 
set  forth  in  Section  12165.  The  statute  uses  the  ex- 
pression: 

"For  the  preparation  of  the  copy  for 
the  statement  the  court  raay  allow  not 
to  exoeed  the  price  per  hundred  words 
and  figures  permitted  to  the  clerk  of 
the  court  for  the  writing  of  the  reoord 
and  no  pay  shall  be  allowed  for  pasting 
printed  copy  in  the  record." 

V.'e  cell  your  attention  to  the  fact  that  the 
statute  uses  the  word  "copy"  and  not  "copies",  in 
otherwords,  the  singular  and  not  the  plural. 


COI’CLULION. 


Therefore,  we  are  of  the  opinion  that  in 
the  absanoe  of  statutory  authority  entitling  you  to 
the  same,  that  you  are  only  entitles  to  charge  for 
one  copy  for  the  statement.  V.e  realize  that  the  addi 
tional  copy  is  useful  and,  no  doubt,  needful  but  for 
the  reasons  stated  above,  v/e  think  the  statute  only 
allows  you  to  charge  a fee  for  one  copy. 

Respectfully  submitted. 


OLLIVAK  \7.  NOLEN 
-assistant  .attorney  General. 


APPROVED : 


(.acting)  Attorney-General. 
ff.TW  • TH 


INSURANCE  ) District  may  insure  in  non-assessable 

FIRE  j 

SCHOOL  DISTRICT  ) reciprocal  insurance. 


'I< 

January  J,  1937 


Hon.  Alva  F.  Lindsay 
Attorney  for  St.  Joseph 
School  District 
Kirkpatrick  Building 
St.  Joseph,  Missouri 


Dear  Mr.  Lindsay: 

We  are  in  receipt  of  your  communication  of  recent 
date  wherein  you  request  the  opinion  of  this  office  on 
the  following  proposition: 

"I  am  writing  you  as  attorney  for  the 
St.  Joseph  School  District. 

I amherewith  enclosing  copy  of  policy 
in  the  Lumbermen’s  Underwriting 
Alliance.  We  will  appreciate  your 
opinion  as  to  whether  or  not  the  St. 

Joseph  School  District  can  legally 
carry  fire  insurance  in  the  form  pro- 
vided in  the  enclosed  policy.” 


After  an  examination  of  the  policy  submitted,  being 
#36350  in  the  Lumbermen's  Underwriting  Alliance  of  Kansas 
City,  Missouri,  and  particularly  the  Guaranty  Deposit 
against  assessment  agreement  attached  thereto  and  made  a 
part  thereof  and  executed  by  the  U.S.  Epperson  Underwriting 
Company,  we  have  reached  the  conclusion  that  such  policy 
may  be  purchased  by  your  District. 
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I. 


School  District  of  St.  Joseph 
may  legally  carry  fire  insurance 
in  the  form  submitted. 


In  dealing  with  the  problem  presented  we  assume  that 
the  question  does  not  deal  with  the  right  of  the  school  board 
in  the  first  instance  to  carry  fire  insurance  on  the  district 
property,  nor  does  it  deal  with  the  power  of  an  insurance 
exchange  or  reciprocal  to  issue  non-assessable  policies, 
this  latter  issue  being  covered  in  an  opinion  of  this  office 
dated  July  31>  1936,  to  the  Hon.  W.  W.  Graves,  Prosecuting 
Attorney  of  Jackson  County. 

Under  theprovisions  of  Section  5971  R.  S.  Missouri 
1929,  it  is  required  that  cash  or  securities  shall  be  on  hand 
in  the  office  of  the  attorney  in  fact  equal  to  fifty  per  cent 
of  the  annual  advanced  premiums  collected,  or  in  lieu  thereof 
one  hundred  per  cent  of  the  unearned  premiums  or  deposits 
collected  together  with  a guaranty  fund  or  surplus  of  not 
less  than  Fifty  thousand  or  One  hundred  thousand  dollars, 
depending  upon  the  kind  of  risk  assumed,  and  an  additional 
loss  reserve  in  the  event  employers'  liability,  public 
liability , workmen' s compensation  or  automobile  insurance 
i3  written.  It  is  also  provided: 


"If  at  any  time  the  aounts  on  hand 
are  less  than  the  foregoing  require- 
ments, the  subscribers  or  their 
attorney  for  them  shall  make  up  the 
deficiency ." 


By  the  provisions  of  this  Section  the  legislature  con- 
templated that  the  attorney  in  fact  might  establish  such  a 
fund  as  provided  for  in  the  contract  in  the  instant  case,  and 
such  being  the  case  it  appears  that  the  reserve  fund  set  up 
and  established  in  the  instant  case  is  a supplement  to  that 
specifically  required  by  law  for  the  purpose  of  guaranteeing 
full  compliance  with  the  law.  The  Guaranty  Deposit  Agreement 
reads  as  follows: 
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" LUMBERMEN « S UNDERWRITING  ALLIANCE 
Kansas  City,  Missouri 

GUARANTY  DEPOSIT  AGAINST  ASSESSMENT. 


WHEREAS  contingent  liability  of  subscribers 
to  pay  assessments  on  account  of  excess 
losses.  If  any,  Is  a desirable  feature  of 
tte  plan  of  Reciprocal  Insurance,  and 

WHEREAS  certain  subscribers  at  Lumbermen's 
Underwriting  Alliance  desire  to  be  severally 
relieved  from  the  payment  of  any  and  all 
3uch  assessments; 

NOW,  THEREFORE,  in  consideration  of  the 
execution  by  each  such  subscriber  at  Lumber- 
men's Underwriting  Alliance  of  a Power  of 
Attorney  or  Subscriber's  Agreement  appoint- 
ing U.S.  Epperson  Underwriting  Company  at 
Kansas  City,  Missouri,  as  attorney  to 
represent  each  such  subscriber  in  the  ex- 
change of  indemnity  at  Lumbermen's  Underwrit- 
ing Alliance,  said  U.S.  Epperson  Underwriting 
Company  does  hereby  agree  as  follows: 

(l)  Said  U.S.  Epperson  Underwriting  Company 
hereby  states  that  he  has  deposited  in  the 
assets  of  Lumbermen's  Underwriting  Alliance 
the  sum  of  Two  Hundred  Fifty  Thousand  Dollars 
($250,000.00)  in  cash  or  securities  of  the 
kind  required  by  the  Laws  of  the  state  of 
Missouri  respecting  assets  of  Reciprocal 
Insurance  Exchanges,  said  fund  to  be  termed 
a 'Guaranty  Fund'  and  kept  separate  from 
the  other  assets  of  Lumbermen's  Underwriting 
Alliance  and  to  be  used  only  for  the  purpose 
of  paying  any  assessments  on  account  of 
excess  losses  accruing  against  such  sub- 
scribers at  said  Alliance  who  avail  them- 
selves of  the  provisions  of  this  agreement. 
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(2)  Any  assessment  made  against  any 
subscriber  accepting  this  agreement  shall 
be  paid  out  of  said  Guaranty  Fund  by 
U.S.  Epperson  Underwriting  Company  and 
said  payment  applied  to  the  credit  of 
such  subscriber  in  discharge  of  such 
subscriber's  liability  to  pay  such 
assessment . 

(3)  Said  U.S.  Epperson  Underwriting 
Company  agrees  to  maintain  said  Guaranty 
Fund  as  provided  for  in  paragraph  (l), 
and  same  shall  be  and  remain  the  property 
of  said  U.S.  Epperson  Underwriting  Company, 
and  said  Company  may  from  time  to  time 
withdraw  from  said  Guaranty  Fund  any  amount 
in  excess  of  the  annual  premium  deposits  on 
the  policies  of  subscribers  to  whom  the 
provisions  of  this  agreement  apply. 

(4)  The  provisions  of  the  Power  of  Attorney 
or  Subscriber's  Agreement  executed  by  such 
subscribers  referred  to  herein  and  applicable 
hereto  are  made  a part  hereof. 

(5)  This  agreement  shall  become  effective 
concurrently  with  the  policy  contract  to 
which  it  applies  and  shall  terminate  with 
said  policy  at  expiration  or  cancellation 
date . 

Subscriber  The  School  District  of 

St.  Joseph,  Missouri 

Policy  Number  36350. . .Amount  $3,277,300.00 
Premium  $27,531.00 

IN  WITNESS  WHEREOF,  U.S.  Epperson  Underwriting 
Company  has  caused  this  instrument  to  be 
executed  at  Kansas  City,  Missouri,  this  14th 
day  of  December,  1936. 

Agency  Ferd  LaBrunerle  & Son. 

U.S.  Epperson  Underwriting  Company 

By  (Signed)  J.  W.  Ward 


Assistant  Secretary." 


Hon.  Alva  F.  Lindsay 
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By  virtue  of  paragraph  (l)  the  underwriter  or  attorney 
in  fact  for  the  alliance  has  set  aside  and  established  a fund 
of  Two  hundred  and  fifty  thousand  dollars  made  for  the  sole 
purpose  of  guaranteeing  the  school  board  and  others  holding 
similar  policies  against  any  assessment  that  might  otherwise 
be  made  against  them.  This  constitutes  a revolving  fund 
established  and  which  must  be  maintained  by  the  attorney  in 
fact  from  which  is  to  be  paid  any  and  all  additional  pre- 
miums which  might  otherwise  under  some  circumstances  in  the 
future  be  assessed  against  the  policy  holders. 

Under  the  provisions  of  paragraph  (3)  of  the  fore- 
going agreement  the  U.S.  Epperson  Underwriting  Company  agrees 
to  establish  and  maintain  this  reserve  fund,  adding  to  such 
fund  any  such  sums  as  might  be  required  from  time  to  time  so 
as  to  maintain  the  fund  at  the  sum  of  Two  hundred  and  fifty 
thousand  dollars  or  its  equivalent. 

By  virtue  of  these  provisions  liability  of  the  school 
board  of  St.  Joseph  is  limited  to  the  payment  of  the  initial 
premium  set  out  in  the  policy  and  no  further  or  additional 
demands  of  any  kind  may  be  made  upon  the  school  board  as  re- 
presenting the  district  for  any  further  or  additional  sums 
irrespective  of  the  losses  which  may  be  sustained.  This 
Guaranty  Deposit  Agreement  recites  that  the  provisions  of  the 
power  of  attorney  executed  by  such  subscribers  are  made  a 
part  of  the  agreement  and  we  therefore  assume  that  the  power 
of  attorney  executed  by  the  policy  holders  contemplates  and 
authorizes  the  issuance  of  this  policy  in  the  form  submitted. 

We  are  unable  to  find  any  case  in  which  the  Appellate 
Courts  of  this  State  have  passed  upon  the  legal  effect  of 
such  an  agreement  but  in  the  case  of  Sysong  vs.  Automobile 
Underwriters,  184  N.  E.  783»  the  Supreme  Court  of  Indiana 
had  occasion  to  pass  upon  the  validity  of  an  agreement  of  this 
general  character  by  which  policy  holders  in  the  alliance 
were  exempted  from  the  payment  of  additional  premiums.  The 
Court  in  this  case  stated,  page  786: 
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"The  liability  of  any  subscriber  is 
determined  by  the  terms  of  the  power  of 
attorney  executed  by  and  the  policy  issued 
to  a subscriber.  These  constitute  the 
contract  of  each  subscriber  with  all  other 
subscribers.  The  power  of  attorney  is  the 
controlling  factor.  The  attorney  in  fact 
cannot  go  beyond  the  powers  granted  in 
the  power  of  attorney  creating  his  appoint- 
ment. He  cannot  bind  the  subscriber  beyond 
the  limitations  expressed  in  the  power  of 
attorney.  The  limitation  set  out  in  each 
subscriber's  power  of  attorney  is  known 
to  each  subscriber  and  he  also  knows  that 
the  same  limitation  is  set  out  in  every 
other  subscriber's  power  of  attorney.  Each 
subscriber  knows  that,  in  case  the  amount 
he  has  agreed  to  pay  In  and  the  amount 
other  subscribers  have  agreed  to  pay  is  not 
sufficient  to  pay  his  loss,  there  is  no 
further  liability  on  the  part  of  the 
subscribers  to  pay  additional  sums  over 
and  above  what  they  have  contracted  to  pay. 

The  subscribers  have  the  right  to  contract 
among  themselves  and  fix  the  limit  of 
their  liability  unless  there  is  some  law 
preventing  it,  and  we  are  unable  to  find 
any  holding  that  the  subscribers  have  not 
the  right  to  fix  the  limit  of  their 
liability  as  among  themselves,  and  as  to 
each  other.  Reciprocal  or  interinsurance 
is  not  a statutory  entity,  but  only 
regulated  by  law.  It  is  by  private  contract 
that  the  relations  created  among  and 
between  the  subscribers  are  fixed  and 
determined.  * * *" 


It  therefore  appears  that  the  contracts  entered  into 
are  binding  and  effective  even  to  the  extent  of  a full  release 
and  discharge  from  liability,  while  in  the  instant  case  although 
the  policy  holder  is  subject  to  no  further  demand  for  premium 
payment  a fund  is  established  which  is  subject  to  payment  of 
any  excessive  loss. 
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Although  the  Guaranty  Deposit  Agreement  in  the  instant 
case  is  denominated  as  the  property  of  the  attorney  in  fact  we 
believe  that  this  does  not  change  the  situation  existing  as  by 
the  terms  of  the  contract  the  fund  is  liable  for  tte  payment 
of  any  excess  loss  which  might  under  the  ordinary  plan  be 
assessed  to  the  subscribers. 

The  Supreme  Court  of  Wisconsin  in  the  case  of  Schoetz 
vs.  Insurance  Commissioner,  247  N.  W.  839>  had  before  it  the 
question  as  to  the  status  of  a similar  guaranty  fund  insofar 
as  stock  holders  of  the  attorney  in  fact  were  concerned.  In 
this  reported  case  stock  holders  of  the  attorney  in  fact  had 
deposited  securities  which  were  used  by  the  attorney  in  fact 
as  a guaranty  fund  for  the  benefit  of  policy  holders  in  the 
Reciprocal  Exchange.  In  the  course  of  time  the  guaranty  fund 
was  exhausted,  the  securities  being  liquidated  and  the  proceeds 
paid  on  claims  of  the  exchange.  The  stock  holder  and  the 
attorney  in  fact  were  denied  recovery  of  the  securities  and 
the  Court  in  the  course  of  the  opinion  stated,  page  84l: 


"The  evidence  does  not  disclose  that 
the  policyholders  who  were  members  of 
the  'Association1  were  ever  advised  that 
this  $50,000  guaranty  fund  was  a part 
of  their  liability.  No  mention  of  it 
appears  in  the  application  for  a policy 
or  in  the  policy  itself,  and  the  course 
of  conduct  of  the  directors  and  officers 
of  the  corporation  are  consistent  only 
with  the  idea  that  the  obligation  rests 
upon  the  corporation  to  refund  to  the 
contributors  the  securities  so  deposited 
or  the  proceeds  thereof. 

The  facts  and  circumstances  thus  briefly 
reviewed  fualsh  sufficient  evidence  to 
sustain  the  ruling  of  the  trial  court 
that  no  assessment  can  legally  be  made 
against  the  policyholders  or  the 
'Association'  for  these  claims  of  the 
stockholders  of  the  corporation  arising 
out  of  the  agreement  by  which  it  secured 
their  stock.  * * *" 
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It  Is  quite  certain  from  a reading  of  the  agreement  in 
the  instant  case  that  the  guaranty  fund  of  Two  hundred  and  fifty 
thousand  dollars  established  by  the  attorney  in  fact  is  in  no 
sense  a liability  of  the  alliance  but  is  a fund  established  for 
the  benefit  of  certain  policy  holders  for  a ^aLid  consideration. 

It  appears  that  the  attorney  in  fact  in  the  instant  case  has 
construed  the  provisions  of  Section  5971  as  authorizing  the 
attorney  in  fact  to  make  up  any  deficiency  and  have  established 
this  fund  as  one  means  of  accomplishing  the  statutory  requirement. 
The  school  district  and  the  other  contracting  parties  are 
charged  with  full  knowledge  of  the  agreement  and  understanding. 

As  stated  in  the  case  of  Griffith  vs.  Associated  Employers' 
Reciprocal,  10  S.  W.  (2d)  129,  132: 

"Griffith  thus  being  a party  to  the  con- 
tract, he,  as  well  as  all  other  parties 
thereto,  could  and  did,  in  the  instant 
case,  limit  their  rights  and  liability 
as  among  themselves  in  such  manner  that 
the  subscribers  do  not  owe  their  liability 
to  an  individual  claimant  but  to  all 
claimants  through  the  association  to  the 
limited  extent  of  two  premiums  in  any 
year;  * * *M 


So  in  the  instant  case  the  school  district  has  limited 
itself  by  its  agreement  to  the  cash  premium  deposited  and  all 
of  the  subscribers  and  parties  are  charged  with  knowledge  of 
this  limitation  of  liability. 

In  an  opinion  dated  January  17,  193^,  to  the  Honorable 
Edward  H.  Miller,  the  question  was  discussed  as  to  the  power 
of  directors  of  a school  district  to  insure  property  of  the 
district  in  mutual  companies,  but  in  that  opinion  it  was  held 
that  where  the  liability  or  obligation  of  the  policy  holder  is 
fixed  in  amount  on  the  date  of  the  issuance  of  the  policy  and 
does  not  depend  on  losses  of  similar  policy  holders  the  accept- 
ance of  such  a contract  would  not  constitute  the  policy  holder 
a stockholder  of  a mutual  Insurance  company.  Page  two  of  the 
opinion  reads  in  part: 
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"If  the  liability  and  obligation  of  a policy 
holder  under  his  Insurance  contract  is  fixed 
or  determinable  in  amount  at  the  date  of  the 
issuance  of  the  policy  or  if  the  obligation 
and  liability  of  the  policyholder  does  not 
depend  on  the  losses  of  similar  policyholders 
or  other  such  contingencies,  then  the  accept- 
ance of  such  a contract  would  not  make  the 
holder  thereof  a member  of  nor  stockholder  in 
a mutual  insurance  company  in  the  real  and 
strict  sense  of  mutual  insurance.  In  other 
words,  such  Insurance  would  not  be  mutual 
insurance.  The  character  or  classification 
of  a fire  insurance  company,  generally  speak- 
ing, is  to  be  determined  from  the  contract 
or  policy  issued  by  the  company  and  not  from 
the  name  employed  and  in  use  by  such  company. " 

The  liability  and  obligation  of  the  school  district  under 
the  insurance  contract  is  fixed  and  determined  in  amount  at  the 
date  of  the  issuance  of  the  policy  and  is  limited  to  the  initial 
premium  which  has  been  paid.  The  obligation  and  liability  of 
the  district  does  not  depend  on  the  losses  of  similar  policy 
holders  or  other  such  contingencies  and  therefore  the  district 
does  not  become  a member  of  or  stockholder  in  the  reciprocal 
exchange.  Such  being  the  case  the  conclusion  which  we  have 
reached  in  this  opinion  is  inescapable. 

CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  the 
school  district  of  St.  Joseph,  Missouri,  may  accept  the  policy 
of  Insurance  submitted  without  violating  tbe  provisions  of 
Section  47  of  Article  IV  of  the  Constitution  of  the  State  of 
Missouri. 


We  are  herewith  returning  to  you  the  policy  submitted 
for  examination. 


Respectfully  submitted. 


APPROVED: 


HARRY  G.  WALTNER,  Jr., 
Assistant  Attorney  General 


ROY  McKI'TTRTCK,  ' 
Attorney  General 


Enclosure . 


DEFINITION  OF  A BONA  FIDE  TAXPAYER 


honorable  rflll  h.  Lindhorst 
ho  se  of  Representatives 
Jefferson  Clty,aiiasou  rl 


Dear  i lrs 


You  recently  requested  this  department  to  define 
what  Is  meant  by  a bona  fide  taxpayer,  as  contained  In 
Section  6150,  Revised  Statutes  Missouri  1929. 

The  section  referred  to  in  your  Inquiry,  namely, 
Section  6150,  Revised  Statutes  adlssourl  1929,  Is  an  fol- 
io s : 


"No  person  shall  ta  deemed 
eliglile  to  any  office  In 
the  city  unless  he  Is  a qualified 
voter  of  sa’d  city,  a citizen  of 
the  United  States  and  of  the 
state  of  Missouri,  a resident  of 
the  city  at  least  one  year  next 
preceding  his  election  or  appoint- 
ment, and  a bona  fide  taxpayer 
of  such  city  for  at  least  two 
years  next  preceding  his  election 
or  appointment." 


Phe  Latin  words  "bona  fide"  mean  rood  faith. 

In  the  case  of  Stephens  v.  Union  traded  School 
District  275  Pac.  1056,  fhe  words  "bona  : Ide"  are  defined 
as  equivalent  to  honestly. 

As  to  the  term  "taxpayer"  It  Is  defined  In  the 
case  of  Castillo  v.  State  highway  Commission  312  do,  244, 
ar  follows: 


"A  taxpayer  Is  a person  charge- 
able with  tax;  a person  owning 
property  In  the  state  subject 
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to  taxation  ar.d  on  which  he 
regularly  pays  taxes." 


'/.'abater's  International  Dictionary  defines  taxpayer  as 

"One  who  pays  a tax;" 

It  Is  further  defined  as 

"one  who  pays  any  tax  or 
who  Is  liable  for  the  pay- 
ment of  any  tax." 


In  the  case  of  State  v.  r'asse  71  S.  W.  1.  c. 
745,  the  St. Louis  Court  of  Appeals  defines  a taxpayer 
as  a "person  owning  property  In  the  state  subject  to 
taxation  and  on  which  he  regularly  pays  taxes." 

In  the  very  early  case  of  State  ex  rel.  v. 
Macklin  41  iio.  App,  defines  taxpayer  as  follows* 

"If  a person  owns  an  Interest 
In  property  and  pays  the  tax 
thereon,  he  pays  his  tax  regard- 
less o*  the  fact  to  whom  the 
property  is  assessed." 


This  definition  Is  cited  and  approved  In  the 
case  of  Ltate  ex  Inf.  v.  .tenengali  307  , o.  447. 

therefore,  we  are  of  the  opinion  hat  a bona 
fide  taxpayer  Is  one  who  honestly  or  In  good  faith  pays 
a tax  or  Is  subject  to  payment  of  a tax  on  property  In 
which  he  has  an  Interest,  regardless  of  the  fact  to 
whom  the  property  Is  assessed. 

Respectfully  submitted. 


OLLIV  -R  W.  NOL  -H 

Assistant  Attorney  General 

A.-PROV  .D: 


J.  ..  i\YYM 

(Acting)  Attorney  (ieneral 
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Eligibility  to  hold  public  office 


l 


inarch  9,  1937 


Honorable  Will  L.  Llndhorst 
House  of  Representatives 
Jefferson  Cl ty , Missouri 


Dear  Sir: 


Replying  to  your  letter  of  ...arch  6 wherein  you 
make  the  following  inquiry: 

'Mould  you  also  define 

"If  a man’s  name  never  appear- 
ed on  the  tax  books,  personal 
or  real  and  his  bank  president 
says  he  owns  bank  stock  and 
the  bank  pays  all  the  tax  and 
then  prorates  the  charge  against 
the  dividend  would  this  man  be 
eligible  for  any  public  office 
in  the  cify  according  to  6150 
jlO  • — R.  , " 

we  submit  the  following: 


In  our  original  opinion  to  you  defining  a "tax- 
payer” we  quoted  from  the  case  of  State  v.  i..enengall  307 
.0.  447,  wherein  the  Supreme  Court  quoted  with  approval 
a very  early  definition  of  a taxpayer,  as  defined  in  the 
case  of  S' ate  v.  .acklln  41  ao.  *pp.,  said  definition  be- 
in*  as  follows: 

"If  a person  owns  an  interest 
in  property  and  pays  the  *-&x 
thereon,  he  pays  his  tax  regard- 
less of  the  fact  to  whom  the 
property  Is  assessed." 


Therefore,  the  question  resolves  Itself  Into  whether 
or  not  the  bank  paying  the  taxes  on  the  stock  owned  by 
a person  contemplating  being  a candidate  for  public  office 
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constitutes  a "tona  fide  taxpayer"  within  the  meaning  of 
Section  6150,  Revised  Statutes  Missouri  1929, 


rhls  question  has  been  decided  In  the  case  of 
Leventhal  v,  Glllmore  206  N.  Y,  S,  1.  c.  125,  wherein 
■the  court  said: 

’’Stock  In  a corporation  Is  an 
evidence  of  ownership  of  a 
certain  portion  of  Its  property, 
and  the  owner  receives  a divi- 
dend on  same,  from  the  Income  of 
the  corporation.  Taxes  are  a 
fixed  charge  on  the  Income  of 
a corporation,  and  the  amount 
of  dividend  ox  one's  stock  Is 
reduced  In  proportion  to  the 
amount  oi  tax  paidj  and  thus, 
while  the  actual  title  to  the 
real  estate  muy  he  In  the 
corporate  name,  the  actual 
owner  Is  the  stockholder,  and 
a reduction  of  his  dividend 
by  a tax  paid  Is  a payment  of 
tax  by  him,  or  on  his  account, 
on  such  property. 

”ln  1906  the  Village  Law  of  this 
state  (Laws  lt>97  ,c .414  ,sec .42) 
provided,  as  to  the  qualifications 
of  a person  elected  as  president 
of  a village,  as  follows* 

" *A  president  * * * must,  at 
the  time  of  his  election  and 
during  his  term,  be  the  owner 
of  property  assessed  upon  the 
last  preceding  assessment  roll 
of  the  village.' 

’’The  qualification  of  one  Remington, 
elected  president  of  the  village 
of  Ticonderoga,  N.  Y.,  was  assailed 
on  the  ground  that  he  owned  no  prop- 
erty so  assessed.  It  developed  that 
he  owned  certain  stock  In  the 
Ticonderoga  lectric  Light  c*  r'ower 
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Company,  which  corporation  was 
so  assessed  for  real  and  personal 
property  on  the  last  preceding 
assessment  roll  of  the  raid  vil- 
lage, and,  on  an  application  to 
remove  the  said  president  as  such 
official,  the  Attorney  General  of 
New  York  held  and  stated  In  his 
opinion  therein  as  follows: 

" • The  statute  does  not  require 
that  the  candidate  rust  be  assessed 
upon  the  last  preceding  assessment 
roll  of  the  village,  but  that  he 
must  be  the  owner  of  property 
assessed  thereon.  * * I am  of 

the  opinion  that  sir.  Remington 
come 8 within  the  spirit  and  in- 
tent of  this  act.  He  Is  the  owner, 
and  was  at  the  time  of  hls  elec- 
tion, of  property  which  was 
assessed  upon  the  last  preceding 
assessment  roll  of  the  village, 
and  was,  therefore,  eligible  to 
the  office  of  president  of  the 
village.  * Matter  of  Hoyt,  Opinion 
Attorney  General,  1906,  p.  248. 

"In  departing  from  the  wording  of 
the  former  ptatutes  on  qualifica- 
tion, limiting  eligibility  to 
assessment  of  property,  and  In  the 
adopting  of  the  broader  one  of 
'resident  taxpayer'  in  the  latter 
statute,  the  Legislature  evidently 
intended  to  qualify  a larger  number 
of  available  citizens  for  these 
public  positions,  recognizing  the 
fact  that  many  o them  might.  In 
fact,  be  large  taxpayers,  under 
the  various  schemes  of  taxation  now 
In  effect,  and  yet  not  be  free- 
holders, or  personally  on  the  assess- 
ment rolls,  and  thereby  affording 
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*he  nunlclpall^y  the  benefit  of 
their  ability,  experience,  ana 
activity  In  public  positions  of 
trust.  It  therefore  follows  that, 
at  the  time  of  their  appointment 
as  car.  lss loners  u^on  the  U+-lca 
city  lands  comrission  as  afore- 
said, said  rrederlck  J,  oowne 
and  raid  Clifford  Lewis,  Jr., 
were  each  eligible  therefor,  and 
that,  at  all  times  since  their 
said  appointment,  acceptance,  and 
qualifying  as  such  members  of 
said  board  or  commission,  each 
said  commissioner  has  been  duly 
qualified,  vested,  and  clothed 
with  all  the  powers  of  said 
office  ae  provided  for  in  and  by 
said  act  creating  such  commis- 
sion, ■ 


In  view  of  the  accepted  definition  of  "taxpayer" 

In  iKilsBOurl,  and  the  decision  of  the  State  of  New  ¥ork, 
we  are  of  the  opinion  that  a person  owning  bank  stock 
on  which  the  bank  Is  assessed  and  pays  the  tax  is  eligible 
to  public  office  under  Lection  0150,  Revised  Statutes 
issouri  1929. 


Respectfully  submitted, 

OLLIVLR  W.  N 01*41 
Assistant  Attorney  General 

APPROVED*  **  ^ 


J.  ...  i AYi.OR 

(Acting)  Attorney  General 


OANxLC 
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TAXATION 


of  the  fourth  class  are  given  poiver  to  enforce  collection  of 
personal  taxes  by  Sec,  699^">  R*  S.  Mo,  1929* 


April  23,  1937. 


Hon,  Guy  L.  Lloyd, 

State  Representative, 
Lawrence  County, 

Je  ferson  City,  Missouri, 

Dear  Sir* 


FILED 


This  department  is  in  receipt  of  your  letter  of  April 
13,  1937,  requesting  an  opinion  to  be  rendered  to  Mr,  J.  B,  Moore, 
City  Collector  of  Pierce  City  upon  the  following  questions* 

"first * "’Our  County  Prosecuting  Attorney 
seems  to  think  that  there  is  no  way  for  a 
city  of  a fourth  class  to  force  the  collec- 
tion of  personal  taxes* . If  there  is  no  law 
to  collect  them,  please  inform  me  so  that  our 
City  Cleric  will  not  have  to  make  out  a de- 
linquent list  of  personal  property  tax.  Fur- 
ther inquiry  reads  as  follows* 

Second*"* Please  give  mo  the  interpretation 
of  the  Pension  Tax  Law  on  Limicipal  owned  water 
works  where  tho  citizens  of  the  town  own  their 
own  plant  and  maintain  it,'" 

We  will  take  up  the  questions  in  the  order  that  they  were 

aslccd. 


The  power, of  a city  of  the  fourth  class,  to  tax  real  and 
personal  property  is  given  to  thosacities  by  Section  6994  U,  S.  Mo. 
1929,  and  is  as  follows* 

"In  assessing  property,  both  real  and  personal, 
in  cities  of  tho  fourth  class,  the  city  asses- 
sor shall  jointly,  with  the  county  assessor, 
assess  all  property  in  such  cities,  and  such 
assessment,  as  made  by  the  city  assessor  and  county 
assessor  jointly  and  after  the  same  has  been  passed 
upon  by  the  board  of  equalisation,  shall  be  taken 
as  a basis  from  which  the  board  of  aldermen  shall 
make  the  levy  for  city  purposes.  The  assessment 
of  the  city  property,  as  made  by  the  city  and  county 
assessor,  shall  conform  to  each  other,  and  after 
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such  board  of  equalisation  has  passed  upon  such 
assessment  and  equalised  the  same,  the  eity  as- 
sessor's books  shall  be  corrected  in  red  ink  in 
aooordanoe  with  the  changes  made  by  the  board  of 
equalisation,  and  so  certified  by  said  board, 
and  then  returned  to  the  board  of  aldenaenfc  Pro- 
vided, that  in  cities  which  do  not  elect  an  asses- 
sor ”£he  mayor  alia  11  procure  from  the  county 
clerk  or  tne  county  in  which  such  eity  is  lo-  \ 
c&ted,  and  It  shall  be  the  duty  of  such  county v x 
clerk  to  deliver  to  the  mayor  on  or  before  the 
first  day  of  July  of  each  year  a certified  ab- 
stract from  his  assessment  books  of  all  property 
within  such  city  made  taxable  by  law  for  state 
purposes,  and  the  assessed  -value  thereof  as 
agreed  upon  by  the  board  of  equalisation,  which 
abstract  shall  be  imaed lately  transmitted  to  -the 
council,  and  it  shall  be  the  duty  of  said  council  * 
to  establish  by  ordinance  the  rate  of  taxes  for 
the  year.  A lien  is  hereby  created  in  favor  of 
such  eity  against  any  lot  or  lots  or  tract  of 
land  for  any  such  tract  assessed  by  such  city 
against  the  same,  which  said  lien  shall  be  super- 
ior to  all  other  liens  or  encumbrances  except  the  \ 
lien  of  the  state  for  state,  county  or  school 
taxes*" 

Ihe  power  to  enforce  the  collection  of  delinquent  taxes  in  fourth 
class  cities  is  given  in  Section  0995  R*  Mo.  1929,  which  is  as  follows! 

"Lpon  the  first  day  of  January  of  each  year  all 
■unpaid  city  taxes  shall  become  delinquent,  and 
the  taxes  upon  real  property  are  hereby  made  a 
lien  thereon*  The  enforcement  of  all  taxes  auth- 
orised by  this  article  shall  be  made  in  the  same 
manner  ana  under  the  same  rules  and  regulations 
as  are  or  may  be  provided  by  law  for  the  collec- 
tion and  enforcement  of  the  payment  of  state  and 
county  taxes,  including  the  seigure  and  sale  of 
goods  and  chattels , both  before  and  after  said 
taxes  shall  become  delinquent*  Provided,  that  all 
suits  for  the  collection  of  oity  taxes  shall  be 
brought  in  the  name  of  the  state,  at  the  relation 
and  to  the  use  of  the  city  collector*" 
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This  section  provides,  among  other  things,  that  oities  of  the 
fourth  class  shall  collect  delinquent  taxes,  both  real  and  personal,  in 
the  same  manner  that  delinquent  taxes  a if  collected  for  state  and  county 
purposes.  Section  9940  R.  S.  !b.  1929,  prescribes  the  manner  in  ihich 
delinquent  state  and  county  personal  property  taxes  are  to  be  collect- 
ed and  *uld  goverh  the  procedure  in  suits  to  enforce  collection  of  said 
delinquent  taxes  in  oities  of  the  fourth  class. 

In  State  v.  Dunn,  209  S.tf.,  l.c.  112,  the  court,  in  oons truing 
a statute,  saidt 


"It  is  a well  settled  rule  that  the  Legisla- 
ture is  not  to  be  held  to  have  done  a vain 
and  useless  thing." 

In  Missouri  Granitoid  Co.  v.  George,  131  8.4 • l.c.  472,  the 
oourt,  in  construing  a statute  before  it,  saidt 

"Statutes  are  not  to  be  construed  so  as  to  per- 
vert tho  very  objeot  aimed  at." 

The  Legislature  gave  poser  to  oities  of  the  fourth  olass  to 
assess  personalty  in  Section  6994  R»  S.  Wo.  1929*  and  to  say  that  the 
Legislature  did  not  also  provide  a means  to  enforce  the  collection  of  the 
personal  tax  authorised,  would  be  holding  the  Legislature  to  have  done  a 
vain  and  useless  thing  and  pervert  the  very  object  of  Section  6994  R.  S. 
1929. 


The  statutes  above  referred  to  are  plain  and  unambiguous  and  as 
such  are  not  evm  open  for  construction,  and  clearly  prescribe  the  manner 
to  be  used  in  enforcing  collection  of  personal  delinquent  taxes  in  oities 
of  the  fourth  class. 

There  a^e  several  eases  in  our  reports  in  itiioh  suits  have  been 
brought  to  enforoe  collection  of  delinquent  personal  taxes  in  eities  of  the 
fourth  class,  and  we  are  citing  t»  merely  as  a guide.  (Corn  v.  City  of 
Cameron,  19  Lo.  App.  573j  State  v.  Collier,  256  S.W.  455)*  These  oases  are 
not  direotly  in  point  since  the  authority  of  the  oity  to  bring  said  suit 
was  not  questioned,  but  we  are  citing  them,  as  heretofore  stated,  merely  as 
a guide. 


CCNCLU3IGH, 

Therefore,  it  is  our  opinion  that  oities  of  the  fourth  class  are 
given  power  by  Seotion  6995  R»  S.  uc»  192 9,  to  enforce  the  oolleetion  of 
delinquent  personal  taxes,  and  the  city  collector  may  bring  suit  to  collect 
said  tax  in  the  name  of  the  state,  at  the  relation  and  to  the  use  of  the 
city  collector. 


Guy  L.  Lloyd, 


4. 


4-23-37. 


e cannot  ascertain  just  what  "Pension.  lax  Law"  is  referred 
to  in  the  second  question  before  us,  and  suggest,  if  you  desire  an  opinion 
upon  this  question,  to  write  and  make  your  request  as  clear  and  definite 
as  possible. 


Respectfully  submitted. 


HARRY  G.  vYALTNER , JR., 

Assistant  Attorney-General 


APPROVED* 


TTeTTyYEgr 

(Acting)  Attorney-General. 
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SALARIES  AND  FEES: 

CIRCUIT  CLERKS:  County  Court  is  authorized  to  fix  the 

number  and  compensation  of  deputies 
to  the  Circuit  Clerk,  and  the  Clerk 
must  abide  thereby 


January  14,  1937 


Honorable  toward  V.  Long 
Prosecuting  attorney 
Pike  County 

bowling  Creen,  Missouri 


Dear  £>ir: 


e are  In  receipt  of  your  Inquiry,  which  Is  as 

follows: 

"«ill  you  please  Ive  me  a ruling 
on  tne  following  situation? 

"In  our  County  the  offices  of 
Circuit  Clerk  and  Recorder  are 
combined.  There  is  a Deputy 
Circuit  Clerk  who  works 'In  the 
Circuit  Clerk's  office  and  the 
Circuit  Clerk  and  Recorder  ex 
officio  spends  the  majority  of 
his  time  In  the  Recorder's  office. 

This  Circuit  Clerk  Is  now  re- 
questing the  County  Court  to 
furnish  him  another  full  time 
Deputy  to  stay  In  the  Recorder's 
office.  The  Court  agreed  to 
allow  him  an  additional  ^500,00 
for  clerk  hire  but  he  contends 
that  such  Is  not  a sufficient 
amount  and  is  endeavoring  to 
compel  the  Court  to  pay  the 
person  whom  he  has  employed 
£1200.00.  The  Court  has  refused 
to  do  tills.  It  seems  to  me  that 
from  this  law  it  Is  clear  that 
the  Circuit  Clerk  can  appoint 
hie  Deputy  but  the  amount  of  the 


Honorable  ^dward  V.  Long 
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salary  Is  set  by  the  County  Court, 
Pleare  give  me  an  official  risling," 


Section  11528,  Lav/s  of  1933,  page  360,  orovides: 

"The  clerks  of  the  circuit  courts 
shall  be  9x  officio  recorders  in 
their  respective  counties  , except 
in  counties  containing  20,000  in- 
habitants or  more." 


lsj  the  last  Federal  census  the  population  of  Pike 
County  is  16,001  and  it  follows  that  the  clerk  of  the 
circuit  Court  is  exofficio  recorder  in  Pike  County, 

feet ion  11786, Laws  of  1933,  page  370,  dealing  with 
salaries  and  fees  of  circuit  clerks  and  their  deputies, 
states : 

"Provided,  that  in  any  county  wherein 
the  clerk  of  the  Circuit  Court  1b  ex- 
officio  recorder  of  deeds,  said  offices 
shall  be  considered  as  one  for  the 
purpose  of  this  section," 


However,  it  further  provides  that  the  circuit  clerk  may 
retain,  in  addition  to  the  fees  allowed  under  that  section 
all  fees  earned  by  them  in  cases  of  change  of  venue  from 
other  counties.  It  fixes  the  salary  of  the  clerk  of  the 
circuit  court  in  counties  having  a population  of  17,500 
and  less  than  20,000  persons  at  the  sum  of  fclOOO.OO  per 
year. 


Section  11812,  Laws  of  1933,  page  371,  provides, 
with  reference  to  the  deputies  and  assistants  for  the 
circuit  clerk.  In  the  following  way: 

"svery  clerk  of  a circuit  court 
smll  be  entitled  to  such  number 
of  deputies  and  assistants,  to 
be  appointed  by  such  official, 
with  the  approval  of  the  comity 
court,  as  such  court  shall  deem 
necessary  for  the  prompt  and 
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proper  discharge  of  the  duties  of 
his  office.  The  County  Court,  in 
its  order  permitting  the  clerk  to 
appoint  a deputy  or  assistant, 
shall  fix  the  compensation  of  such 
de  >uty  or  assistant  which.  In 
counties  having  12,500  persons  and 
less,  shall  not  exceed  the  amount 
allowed  deputy  or  assistant  to  the 
county  clerk  for  the  actual  time 
e- ployed  and  shall  designate  the 
period  of  time  such  deputy  or 
assistants  may  be  employed.  Every 
such  order  shall  be  entered  of 
record,  and  a certified  copy  there- 
of shall  be  filed  in  the  office  of 
the  county  clerk.  The  clerk  of 
the  circuit  court  may  at  any  time,  dis- 
charge any  deputy  or  assistant,  and 
may  regulate  the  time  of  his  or  her 
employment,  and  the  county  court  may, 
at  any  time,  modify  or  rescind  its 
order  per  itting  any  appointment 
to  be  made,  and  may  reduce  the 
compensation  theretofore  fixed  by 
* t • 


Section  11814  requires  the  clerk  of  the  circuit  court 
to  quarterly  pay  into  the  county  treasury  the  amount  of  any 
fees  collected  in  excess  of  the  sums  permitted  to  be  re- 
tained for  services  and  pay  of  deputies  and  assistants,  and 
places  liability  on  his  official  bond  for  all  fees  collect- 
ed and  not  accounted  for  by  him  as  provided  by  law.  dy  the 
terms  of  lection  11812,  supra,  it  appears  that  the  Legisla- 
ture has  left  to  the  wisdom  and  discretion  of  the  county 
court  the  authority  and  duty  to  determine  the  number  of 
deputies  and  assistants  that  the  clerk  of  the  circuit  court 
is  authorised  to  employ,  and  has  likewise  left  the  authority 
lodged  in  the  county  court  to  fix  the  compensation  of  such 
deputies.  The  Legislature  has  provided  as  to  counties  of 
12,500  and  less  a maximum  amount  that  may  be  paid  out  as 
compensation  to  deputies,  but  the  maximum  amount  has  not 
been  designated  by  the  Legislature  as  to  counties  having  a 
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population  of  more  than  12,500  persons,  tha  amount  of 
money  therefore  required  being  left  to  the  wisdom  of 
the  county  court.  In  order  that  no  mistakes  or  mis- 
understandings arise  with  reference  thereto  the  Legisla- 
ture likewise  made  a safeguard, in  the  following, In  pro- 
viding that  the  county  court  should  enter  of  record  their 
order  fixing  the  deputy  h're  and  a certified  copy  thereof 
Is  required  to  be  filed  In  the  office  of  the  county 
clerk.  Discretion  Is  lodged  In  the  clerk  of  the  circuit 
court  to  discharge  any  deputy  at  any  time  he  sees  fit 
and  also  to  regulate  the  time  of  his  employment;  likewise, 
the  county  court  Is  left  with  the  residual  authority  to 
at  any  time  modify  or  rescind  Its  order  oermitting  any 
appointment  to  be  made  or  to  reduce  the  compensation 
theretofore  fixed  by  it  for  such  deputy. 


CONCLUSION 


It  Is  our  opinion  that  the  county  court  of  Pike 
County  Is  authorized  to  determine  and  fix  the  amount  of 
compensation  payable  to  the  deputies  in  the  office  of 
circuit  clerk  and  recorder,  and  that  the  clerk  of  the 
circuit  court  does  not  have  authority  to  compel  the  court 
to  pay  deputies  In  his  office  a greater  amount  than  the 
county  court  sees  f?t  to  authorize. 


Very  truly  yours. 


WM.  QRR  SAWYERS, 

Assistant  Attorney  General 


APPROVED* 


J . . . 3&¥lor 

(Acting)  Attorney  General 
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OFFICERS 
COUNTY  0URT3: 


Where  no  restrictive  words  are  used  in  the  statute 
providing  for  the  holding  over  of  an  officer,  such 
person  holds  over  until  his  successor  is  duly 

appointed  and  qualified. 


The 


policy  of  selecting  an  Individual  by  the .court 
iny  office  within  the  countv  should  b< 


to" any  office  within~tBe~county ' should  he  left  to 
the  discretion  of  the  court* 

February  24,  1937 

n?\ 


Vr,  dwp  -d  * Fong 
iro.-ee  1 ng  ttorney 
) Ike  Jounty 

owling  Jreen,  Missouri 


r J -•  Long: 


Th  s will  acknowledge  receipt  of  your  letter  of  recent 
dote  requesting  an  opini  n from  this  department  upon  'he 
followir.  a t of  facts : 


"v  r ounty  lourt  her1"  is  endeavoring 
to  select  a HI  hway  .ngineer*  aoh 
of  the  thrrre  Judge*  nve  a candidate 
and  ere  d ad-locked  as  nolther  of  them 
ill  yield*  Thoy  leve  asked  me  for  the 
loll owing  rulings, 

(1)  Under  the  above  situation  rill  the 
present  Highway  ngineer  hold  over 
until  his  successor  Is  appointed? 

(2)  Under  the  present  situation  should 
the  Presiding  Judge,  who  Is  the  Presi- 
ding Of  leer,  sup  ort  a candidate  of 
his  own  or  should  he  break  the  tie  and 
support  one  of  the  candidates  advanced 
by  one  of  the  other  Judges?” 


Your  attention  Is  -irected  to  Section  3006,  R.  S,  iio. 

let ing  to  the  ap  ointment  of  a county  highway  engineer, 
w*  ' ch  r ads  as  follows: 


here  is  hereby  create  in  he 
several  counties  of  the  state  of 


::r  • 


i-ong 
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ls.«ourl  the  office  of  county  high- 
way fin.  Lneer,  nnc  the  county  courts 
of  each  county  In  this  stete  are 
hereby  authorized  and  empowered 
to  appoint,  an.  m y ap  oint  a high- 
way 'ngineer  within  enc!  or  their 
res  active  counties  at  any  regular 
meeting  for  such  length  of  time 
as  may  be  deomcd  arvlaable  in  the 
judgment  o the  court,  at  a compen- 
sation to  be  fixed  by  the  court,*' 


It  is  to  be  noted  from  the  above  section  that  the  county 
courts  in  all  counties  of  thie  state  are  au'horized  and  em- 
powered to  appoint,  and  may  appoint,  a county  highway  engineer 
for  such  length  of  Mme  ns  may  be  deemed  adv  sable  in  the 
judgment  of  the  court.  This  section  of  the  statute  does  not 
give  the  court  power  to  appo  nt  an  engineer  for  any  definite 
length  of  time,  except  to  any  for  such  length  of  t e ns  may 
be  deemed  advisable  in  he  Judgment  of  the  court, 

Un-  er  the  rovisiens  of  / rti.de  XIV,  ection  5,  of  the 
Constitution  of  Missouri,  it  is  provided: 


" In  the  absence  of  any  contrary  pro- 
vision, all  officers  now  or  hereafter 
electod  or  np  olnto  , subject  to  the 
r ht  of  resignation,  shall  hold  of Ice 
'uring  their  official  terms,  and  until 
their  successors  shall  be  duly  eloctod 
or  ap  on ted  and  qualified," 


Yrur  precise  quertlon  as  to  w: et  er  a county  highway 
engineer  may  hold  h<s  off  ce  until  is  successor  Is  uly  appo  nt- 
ed,  or  chosen,  wns  ruled  upon  in  the  case  of  Langston  v,%  J’owell 
’o, , • • (2nd)  99,  1,  r,  102,  he  Court,  in  massing  upon 

the  constitutional  provision  above  cited,  as  well  as  the  statu- 
t ry  provisions  said: 


"Our  constitution  (section  , art.  14) 
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nrovl'es  that:  ’In  the  absence  of  any 
contrar;  ’©vision,  oil  of.  leers  now  or 
hereafter  elected  or  op  o Intel,  subject 
to  the  rl.ht  of  resignation,  shall  hold 
office  urln,  their  official  terms,  nnd 
until  ‘h  Ir  successors  shall  be  duly 
‘-lecte  or  appoints  and  •nidified,’ 
nnd  section  11196  • . 1929  (section 

163,  ;•  : . 1919),  >/o*  t.  , nn.  ec. 

11196,  p.  3141,  reads:  * 11  officers 
dectod  or  ap  olnte  by  the  authority 
of  i-he  laws  of  this  state  shall  hole 
their  of  ices  until  hair  successor s 
nro  electee  or  a 'polnte  , commissioned 
and  qudlfied.’  e find  no  ~onst!tu- 
tl  n*tl  or  statutory  provision  wh  ch 
either  expressly  or  by  rapllca'lon 
excludes  the  county  highway  engineer, 
or  the  office  of  county  highway  engi- 
neer, from  the  operation  and  effect 
of  the  foregoing  const! tutlonol  nnd 
statutory  rule  so  that  since  there  Is 
no  ’contrary  rrovision’  the  rule  so 
prescr  bed  must  be  applied.  It  Is 
said  In  46  • J.  p.  963:  * The  general 

trend  of  ecislons  In  this  country  la 
that.  In  he  absence  of  an  express  or 
lmolied  constitutional  or  statutory 
provision  to  the  contrary  nn  officer 
Is  entitled  to  hold  his  office  until 
his  successor  is  a-po  nted  or  chosen 
and  has  qualified. * Langston’s 
official  term  was  fixed  at  one  year, 
but  uron  the  expiration  thereof,  no 
successor  av  ng  been  appointed,  his 
r'fbt  o hole  such  off!  e,  and  his 
title  ^hereto,  continued  until  the 
ri  ht  of  s duly  appointed  and  qualified 
succesror  attached.  His  right  to  hold 
over  an  his  cont  mmnee  in  the  office 
was  of  ourse  contingent  nnd  defeasible 
subject  to  bo  terminate  nt  ary  time 
by  he  cp  ointment  nnd  qualifies  1 n 
of  his  nuocesaor.  During  the  time  an 
officer  so  hols  ovor,  un ^er  the  Tro- 
vislons  of  the  constitutional  and  atn- 
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tutory  *o-  Is  Iona,  supra,  be  holes  the 
office  as  a cejuro  off  cer  (46  • J. 

p.©S9)  end  by  the  srme  tenure,  e ter 
tha  roscr'bed  t^PTn,  until  the  right 
of  h:s  duly  choaen  end  qua Ilf  led 
succeasor  attaches.  It  therefore 
appears  that  the  trial  court  wns  In 
error  as  to  the  ap  llcnble  mile  of 
low,  and  In  holding  that  Langston 
wra  net  entitled  to  hold  over  end 
continue  In  office  after  the  expira- 
tion of  the  term  proscribed  by  ‘he 
order  of  appointment." 


In  light  or  the  ebove,  it  ia  the  opinion  of  this  deport- 
ment that  your  present  county  highway  engineer  Is  erraittod 
to  cent  nue  In  his  of  ce  until  such  time  as  a successor  la 
duly  appointed  and  has  quallfie  • 

e are  reluctant  in  respect  to  your  second  question  to 
sugg  st  to  the  county  -'Ourt,  or  any  of  Its  m embers , as  to 
what  they  should  do  In  order  to  break  a "dead- lock”  w ich 
ex ‘ ste. 


Respectfully  submitted. 


. tU  ' I LL  . STOuTS 

‘ ss  at  nt  tforney  G neral 


rrp’.OV  U: 


t. — r rrm 

(feting)  Attorney  General 
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SCHOOLS: 


The  erection  of  a second  story  on  present  school 
building  is  not  a "repair"  so  as  to  require  only 
majority  vote  of  qualified  voters,  but  must  be 
given  two-thirds  majority  by  voters* 


\S 
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June  8,  1937 


Honorable  .dward  V*  Lang 
Proseouting  Attorney 
.Pike  County 

darling  Ureen,  Missouri 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of  .-iay 
8,  1937,  in  whioh  you  request  an  opinion  as  follows: 

"The  Clarksville  Sohool  District  at  the 
last  school  election  voted  for  a levy  of 
20/  on  the  v 100,00  assessed  valuation  as 
provided  for  under  Section  9226  of  the 
Revised  Statutes  of  Missouri,  1929,  The 
ballot  read  as  follows:  For  a levy  of 
20/  on  the  $100  assessed  valuation  for 
repair  and  building  purposes.  There  were 
210  oast  for  the  levy  and  169  against. 

This  tax  m ney  which  will  be  raised  is  to 
be  actually  spent  on  puttin  a second 
story  roam  over  the  present  sohool  build- 
ing, As  provided  in  Section  9226  a levy 
must  reoeive  two-thirds  of  the  vote  cast 
if  the  purpose  of  suoh  levy  is  for  buying 
or  erecting  school  buildings.  If  suoh 
levy  is  to  be  used  for  repairing  or  re- 
furnishing a sohool  building  only  a major- 
ity of  the  votes  cast  is  necessary.  Under 
those  conditions  as  set  out  above  and  set 
out  in  the  ballot  was  it  neoessary  that 
the  levy  reoeive  a two-thirds  vote  or  a 
majority." 


Honorable  Sdward  V.  Long 
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In  answer  to  a part  of  your  question,  vre  are  enclosing 
an  opinion  heretofore  handed  down  by  this  office  an  :iay  8,  1936, 
and  written  by  the  Honorable  Olliver  W.  Nolen,  Assistant  Attorney 
General,  to  Jr.  L.  H.  Coward,  Superintendent  of  Public  Sohools  of 
Jreene  County,  in  which  ltr»  Nolen  concludes  thati 

"It  is  the  opinion  of  this  deprtaent  that 
only  the  majority  of  the  qualified  voters 
of  a school  district  are  required  to  carry 
a proposition  solely  for  the  purpose  of  re- 
pairing and  furnishing  a school  building* " 

In  your  request  you  state  that  the  tax  money  to  be  raised 
by  the  levy  will  actually  be  used  to  construct  a seoond  story  on 
the  present  school  building*  This,  then,  brings  us  to  the  question 
as  to  whether  or  not  this  levy  is  solely  for  the  purpose  of  repair- 
ing and  furnishing  the  sohool  building,  ao  as  to  require  the  assent 
of  only  a majority  of  the  qualified  voters  of  the  sohool  distriot* 

The  word  "repairs"  as  it  is  used  in  Seotion  9226  h*  S* 

<lo  • 1929,  has  been  judicially  defined  a number  of  times  in  other 
jurisdictions  which  have  statutes  similar  to  ours* 

In  the  case  of  uoard  of  education  of  Hanoook  County,  et 
al*  v.  y corehead,  et  al.,  an  Ohio  case  reported  in  136  N*  L.  913, 
914,  the  Supreme  Court  of  that  state  said: 

"Repairing,  wioh  means,  as  we  understand 
it,  the  restoring  of  a decayed,  injured, 
dilapidated,  or  partially  destroyed  build- 
ing to  a more  or  less  sound,  substantial 
state*" 

In  the  cf  se  of  I urphy  v.  i>uffy.  Town  Treas.,  et  al*,  a 
Rhode  Island  case  reported  in  124  Atl*  103,  105,  where  a sohool 
distriot  sought  to  build  another  story  on  its  school  building 
without  a vote  as  was  required  by  statute,  the  Rhode  Island  Supreme 
Court  said: 

"We  will  ocnsider  the  nature  of  the  work 
provided  for  in  the  oontraot  between  the 
special  committee  and  io  usker.  Ye  regard 
it  as  a oontraot  for  new  construction  to 
furnish  additional  sohool  facilities  for 
the  town.  It  was  not  for  repairs  upon  the 
old  sohool  building,  save  in  some  minor 
particulars*" 


Honorable  Ldward  V*  Long 
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In  the  case  of  Kuykendall  v.  TTughey,  224  111.  App.  650* 
553,  the  court  saldt 

"The  contention  of  appellants  cannot  be  sus- 
tained on  the  theory  that  the  building  of 
the  additional  room  is  but  the  repair  of  the 
school  house  and  that  repairs  may  be  made 
without  a vote  of  the  people.  In  our  opin- 
ion the  word  'repair*  is  used  in  the  statute 
in  its  ordinary  sense  and  means  restoration 
after  decay,  injury,  or  partial  destruction, 
and  does  not  inelude  alterations  or  additions 
whioh  the  direetors  may  choose  to  make." 

In  the  case  of  T'aoken  v.  Isanberg,  288  111.  590,  a oase 
where  the  word  "repairs"  as  used  in  a clause  in  a lease  was  before 
the  court  for  interpretation,  the  court  said: 

"The  word  repair  has  its  ordinary  meaning 
in  this  clause  as  given  in  - unk  & .agnail's 
New  Standard  dictionary:  I.estoration  after 
decay*  waste;  injury  or  partial  destruction; 
supply  of  loss,  reparation.  It  does  not  in- 
clude, in  this  lease,  alterations  or  addi- 
tions that  lessee  may  ehoose  to  make." 

The  cases  we  have  quoted  from,  we  think,  define  "repairs" 
as  used  in  our  statutes  in  connection  with  voting  a tax  levy  in 
school  districts  for  the  repair  of  school  buildings.  The  levy  in 
the  instant  oase  was  for  "repair  and  building  purposes"  and  in  no 
way,  in  view  of  the  premises,  can  the  construction  of  a second 
story  on  the  present  school  building  be  interpreted  to  mean  "re- 
pair" as  this  term  haw  been  judicially  defined. 

Therefore,  it  is  the  opinion  of  this  department  that  the 
ereotion  of  a second  story  upon  the  present  sohool  building  is  not 
a "repair"  in  the  sense  that  the  word  is  used  in  Section  9226,  H. 

S.  Mo.  1923,  and  unless  Ihe  tax  levy  was  for  ths  sole  purpose  of 
repairing  and  furnishing  a school  building,  the  proposition  sub- 
mitted to  the  qualified  voters  must  reoeive  their  assent  by  a two- 
thirds  majority  as  is  provided  by  Section  9226,  K.  S.  Mo.  1929,  and 
in  accord:  oe  with  the  opi  :ion  attuohed  hereto. 

IUrther,  the  proviso  in  Section  9226  ft.  S.  Mo.  1929  pro- 
vides: 
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"Thar  when  the  proposition  to  be  votnd  cm 
refers  only  to  repairing  or  furnishing* 
or  both  repairing  and  furnishing  suoh  sohool 
building*  the  proposition  shall  be  deemed 
to  have  been  carried  at  the  election  if  a 
majority  of  the  votes  cast  are  cast  in  favor 
of  the  proposition. " 

The  proposition  submitted  n the  ins  ant  case  did  not 
"refer  only  to  repairing  and  furnishing"  but  was  for  "building 
and  repair  purposes".  This  proposition  was  defeated  for  failure 
to  receive  two-thirds  majority  vote,  but  did  reoeive  a majority 
vote.  .his  however  does  not  carry  the  proposition  as  to  "repair", 
beoause  said  proposition  referred  to  "building"  and  the  levy 
failed  to  carry  for  any  purpose  when  it  did  not  reoeive  the  two- 
thirds  majority  and  cannot  bo  levied  and  collected. 


iceapeotfully  submitted* 


JAxLub  L.  HObHBOSZBL 

Assistant  Attorney  General 


AiVRJVEDt 


J.  i.  TAYlok 

.Acting)  Attorney  General 
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LOTTERIES-  "ANNIE -OAKLEY"  MACHINES, 


July  13,  1937 


Mr,  Edward  V,  Long 
Prosecuting  Attorney 
Pike  County 

Bowling  Green,  Missouri 


Dear  Sir: 


We  have  your  request  of  July  1,  1937,  which  is 
in  words  and  figures  as  follows: 


"Please  give  me  a ruling  as  to 
whether  or  not  a machine  oper- 
ated as  follows  is  a violation 
of  the  gambling  laws  of  this 
State,  Tou  will  find  enclosed 
herewith  a out  of  this  partic- 
ular machine.  There  is  a square 
card  with  the  letter  S on  each 
corner  placed  in  the  back  of 
this  machine  and  you  are  en- 
titled to  three  shots  with  a 
rifle  for  ten  oents.  If  you  are 
able  with  the  three  shots  to  shoot 
one  of  the  letter  3 completely  out 
of  the  card  you  win  a jack-pot 
which  is  paid  in  cash.  The  mach- 
ine itself  does  not  pay  off  but 
the  operator  pays  if  you  will  win. 

Please  give  me  a ruling  as  to 
whether  or  not  a pin  ball  mach- 
ine that  is  so  construed  that 
when  the  player  scores  a certain 
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number  of  points  that  the  machine 
automatically  trips  itself  so  that 
he  is  permitted  to  play  an  addit- 
ional free  game  or  games.  There  is 
no  pay  off  either  by  the  machine  or 
by  the  operator  but  the  machine  is 
so  mechanically  oons truoted  that  it 
can  be  played  for  the  additional 
games," 


ieotion  4287,  R.  S,  Missouri,  1929,  provides 
in  part  as  follows: 


"Every  persoD  who  shall  set  up  or 
keep  any  table  or  gaming  device  ' 
oommonly  called  ABC,  faro  bank, 

E 0,  roulette,  equality,  keno, 
slot  nachine,  stand  or  device  of 
whatever  pattern, * kind  or  make, 
or  however  worked,  operated  or 
manipulated,  or  any  kind  of 
gambling  table  or  gambling  de- 
vice adapted,  devised  and  designed 
for  the  purpose  of  playing  any  game 
of  change  for  money  or  property  and 
shall  induce  entioe  or  permit  any 
person  to  bet  or  play  at  or  upon 
any  such  gaming  table  or  gambling 
device,  or  at  or  upon  any  game 
played  or  by  means  of  such  table 
or  gambling  device  or  on  the  side 
or  against  the  keeper  thereof,  shall, 
on  conviotlon,  be  adjudged  guilty  of  a 
felony," 


The  "Annie-Oakley"  machine  as  described  in  your 
letter  together  with  circular  attaohed  thereto,  contains 
all  the  gambling  elements  of  a lottery  scheme,  namely;  prize, 
consideration  and  chance.  State  v,  Hknerson,  1 3.W.  (2d)  109, 
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An  effort  has  been  made  to  dress  up  this  maoh- 
ine  so  as  to  make  it  a game  of  skill  through  the  method  of 
requiring  the  operator  to  shoot  the  targets.  Efforts  hare 
previously  been  made  to  camouflage  lotteries  by  dressing 
them  up  as  games  of  skill.  Suoh  games  of  skill  as  the 
throwing  of  a ball.  People  v.  Baddaty,  36  Pacific  (2d)  634, 
and  a dart  game,  otate  v.  Schwelner,  60  Pacific  (2d)  938, 
have  been  held  to  be  lotteries  and  not  games  of  skill. 

' In  Commonwealth  v.  Plissner  (1936),  4 N.  E. 

(2d)  241,  the  Supreme  Court  of  Massachusetts  held  a grabbing 
maohine  played  by  the  skill  of  the  operator  was  a lottery. 

In  the  approved  charge  of  the  trial  court  we  find  the  follow- 
ing, l.o.  245: 


"That  means  that  it  is  not  necess- 
ary that  a game  should  be  a lottery 
beoause  ohanoe  should  predominate 
or  that  skill  should  predominate. 

As  you  will  hear  me  say  later,  if 
there  is  a ohance  as  an  effective 
and  active  cause  in  the  game,  even 
though  skill  we  will  say  might  be 
ninety  per  cenf  and  chance  the  rest 
the  game  is  still  a lottery^  * * 
Assume  * + * that  by  nature  or  by 
experience,  or  by  both,  a player 
should  come  to  have  and  be  able  to 
exercise  the  very  greatest  degree 
of  skill  which  the  oonstruotion' of 
that  machine  permits  to  be  used, 
and  that  he  actually  exercises 
that  skill  to  the  extreme  limit 
required  in  order  to  win,  required 
possible  in  order  to  win  * * * then 
ask  yourselves  this  question  * * * 
does  there  still  remain  before  the 
player  oan  succeed.  1st.  An  oppor- 
tunity for  the  taking  effeot  of  one 
or  more  forces  over  which  by  reason 
of  the  oonstruotion  of  the  maohine 
the  player  can  have  no  possible  con- 
trol? * * * 2nd.  A sure  and  certain 
possibility  that  suoh  uncontrollable 
foroes  will  take  effeot  at  each  and 
every  operation  of  the  maohine  by 
reason  of  the  nature  and  construction 
of  the  meohanism?  * * * 3rd.  A oer- 
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tainty  that  if 
forces  do  take 
will  be  unable 


those  uncontro liable 
effeot  the  player 
to  win  his  prize?” 


This  office  has  previously  written  opinion 
with  reference  to  similar  so-called  devices  such  as  "Rocket,"  j 
"Sportsman",  "Whiffle  Boards",  "Ball  Machines",  Tit-Tat-Toe 
Machines",  "Suit  Clubs",  "Weekly  Drawings",  "Win-0",  "Pay-Off ;1 
"Hollywood"  and  similar  schemes,  holding  them  all  to  be  vio-' 
lations  of  state  lottery  law  of  Section  4314,  R.  S.  Missouri, 
1929. 


It  is,  therefore,  the  opinion  of  this  Depart 
ment  that  the  machine  described  in  your  letter  and  known 
as  the  "Annie-Oakley"  machine,  is  in  violation  of  the 
gambling  and  lottery  laws  of  this  state. 

Respectfully  submitted. 


FRANKLIN  E.  REAGAN 

Assistant  Attorney  General 

APPROVED : 


J.  E.  TAYLOR  (Acting) 
Attorney  General 
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TAX  ON  DOGS:  Construction  Section  12874b,  House  Bill  149,  1937 

Session  Acts.  Penalty  on  dogs  running  at  large  without 
payment  of  taxes  not  amended  by  House^Bill  140. 


Spetember  18,  1937 


to 


7 


Mr*  dward  V.  Long 
Prosecuting  Attorney 
Pike  County 

Bowlin0  Green,  Missouri 


Dear  Sir: 


This  Department  wishes  to  acknowledge  receipt  of  your 
request  for  an  opinion  which  is  as  follows: 

"Please  give  me  a ruling  on  the  follow- 
ing situation: 

The  last  legislature  passed  certain 
laws  relative  to  a tax  on  dogs.  Please 
tell  me  how  far  back  can  we  go  to  compute 
stock  losses  w ich  would  come  under  this 
law.  Are  such  losses  payable  if  occurred 
only  after  September  6th,  1957,  or  as  set 
out  in  Section  12874b  of  such  acts  at 
the  time  running  from  March  1st,  1937* 

Also  what  provisions  are  to  be  made  for 
the  enforcement  of  t is  law  in  the  event 
parties  fail  to  comply  therewith  in  the 
purchase  of  dog  license." 

Three  sections  of  Article  XII,  Chapter  88,of  the  1929 
Statutes  were  amended  by  House  Bill  140,  1957  Session  Acts,  among 
which  is  Section  12874b,  which  is  as  follows: 

"The  county  court  shall  between  the  1st 
and  15th  days  of  March  of  each  year  here- 
after meet  in  session  to  consider  and 
examine  said  applications  and  a ficiavita 
covering  losses  over  a period  of  one  year, 
which  said  year  shall  be  from  the  1st  of 
March  of  the  year  prior  to  the  meeting  of 
said  court  to  the  last  day  of  February  of 
the  same  year  on  which  it  meets*  The 
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court  shall  examine  carefully  each 
application  and  affidavit  which  nas  been 
filed  oefore  the  first  day  of  March,  and 
after  hearing  all  evidence  in  the  matter 
shall  pass  such  judgment  as  the  Court  may 
deem  equitable.  .henever  the  county  court 
meets  pursuant  to  the  provisions  of  this 
article  each  member  shall  receive  his 
mileage  and  per  diem  out  of  the  county  dog 
license  fund." 

This  section  means  tn&t  the  County  Court  shall  meet  in 
session  under  lection  12874b  of  House  Dill  140,  bet  een  the  1st 
and  15th  day  of  .larch  1938,  an<  each  year  thereafter,  to  consider 
and  examine  applications  and  affidavits  covering  losses  (live 
stock  or  poultry)  over  a period  of  a year,  wnich  said  year  shall 
be  from  the  1st  day  of  March  of  the  year  prior  to  the  meeting 
of  the  Court  to  the  last  day  of • February  of  the  same  ear  on 
which  it  meets,  3aid  year  auove  referred  to  beginning  March  1, 
1938,  to  the  last  day  of  February  1939,  and  each  year  thereafter. 

The  bill  went  into  effect  September  6,  1937,  there  beint 
no  emergency  clause,  and  the  Court  could  only  examine  applications 
and  affidavits  covering  that  part  of  a year  from  that  date  to  the 
period  when  the  Court  meets  in  March  1938. 

To  hold  differently,  i.  e.,  that  the  Court  had  to 
examine  applications  and  a.ildavits  covering  a full  year  prior  to 
the  time  of  its  setting  in  March  1938,  would  make  the  law  as  to 
the  first  year  retroactive. 

In  the  case  of  Supreme  Council  vs.  Heitzman,  140  Mo.  App. 
1.  c.  Ill,  the  Court  in  passim  on  this  question  eaid: 

"Statutes  will  not  be  held  to  affect 
transactions  which  antedate  them,  unless 
the  intention  of  the  Legislature  for  them 
to  retroact  is  clear,  and  especially  is 
this  the  rule  when  the  opposite  construction 
would  render  a statute  unconstitutional 
and  void. 
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CONCLUSION 


Therefore,  It  la  the  opinion  of  this  Department  that 
applications  and  affidavits  covering  losses  of  live  stock  or 
poultry  by  being  injured  or  killed  by  doge,  are  for  a period  be- 
ginning September  6,  1937,  to  the  1 st  day  of  February  1933. 


II. 

House  Bill  140  repealing  Sections  12872,  12373  and  128t4, 
Article  XII,  Chapter  38  of  the  1929  statutes,  did  not  embody  any 
enforcement  or  penal  clause,  but  the  penal  clause  is  in  (unamended) 
Section  12330  in  said  Article  XII,  1929  statutes,  which  is  as 
follows: 


"Every  owner  of  a dog  and  every  person 
who  shall  suffer  or  permit  a dog  to 
remain  upon  such  premises  under  his 
immediate  control  without  having  caused 
such  dog  to  be  listed  and  the  tax  thereon 
to  be  paid  as  provided  for  by  this  article 
shall  be  guilty  of  a misdemeanor,  and  on 
conviction  thereof  fined  not  less  than 
five  dollars  nor  more  than  twenty-five 
dollars.  Provided,  that  none  of  the  pro- 
visions of  this  article  shall  apply  to 
cities  which  now  have  or  may  hereafter 
have  a population  of  300,000  inhaoitants 
or  more. " 

Also,  Section  12377  in  Article  XII  supra,  provides  for 
the  impounding  of  dogs  running  at  large  without  collars  marked  as 
rovided  in  said  article. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  Department  that  llouae 
Bill  140,  1937  Session  Acts,  being  an  amendment  of  a part  of  Article 
XII,  C.napter  88,  1929  Statutes,  and  includin0  no  provision  for  a 
penalty  for  a failure  to  pay  a dog  tax,  such  penalty  would  be  fixed 
by  said  Article  XII,  Chapter  88,  1929  Statutes. 

respectfully  submitted. 


APPROVED:  S.  V.  MEDLINQ, 

Assistant  Attorney  General 


J.  i . T.'.YEBR 

(Acting) Attorney  General 


COUNTY  CLERK:  Deputies  .and^aalstants : Method  ol  Salary 


October  18,  1S37 


for.  udward  V.  Long 
Prosecuting  Attorney 
Pike  County 
fowling  Green, Missouri 


Dear  Sir: 


Tills  Is  to  acknowledge  receipt  of  your  letter 
of  October  13,  1S37,  with  reference  to  the  construc- 
tion of  Section  11811,  Laws  of  Missouri  1S37.  Your 
letter  reads  as  follows: 

"The  County  Clerk  of  this 
County  has  asked  that  I 
secure  a ruling  from  your 
department  for  him  on  the 
following  situation. 

Section  11811  Missouri 
Laws  1937  provides  that 
the  Clerks  of  the  Couhty 
Courts  and  their  deputies 
and  assistants , shall  re- 
ceive for  their  services 
annually,  to  be  paid  out 
of  the  County  Treasury 
in  monthly  installments 
at  the  end  of  each  month 
by  warrants  drawn  by  the 
County  Court  upon  the 
County  Treasury.  I 
would  like  your  opinion 
on  whether  the  Court 
should  issue  one  warrant 
for  total  due  the  Clerk 
and  deputies  to  the  County 
Clerk  and  him  to  disburse 
to  the  deputy  the  amount 
due  them  or  should  the 
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Court  issue  to  the  Clerk 
one  warrant  for  the  amount 
due  him  and  issue  to  dach 
deputy  a separate  warrant 
for  the  amount  due  them." 


In  answer  to  your  letter  will  state  that  Sec- 
tion 11811  of  the  Laws  of  Missouri,  1937,  reads  as 
follows:  (page  441) 

"Salaries  of  county  clerks, 
deputies  and  assistants 
fees  to  county  treasury. 

"The  clerks  of  the  county 
courts  of  this  State  and 
their  deputies  and  assist- 
ants shall  receive  for  their 
services  annually,  to  be 
paid  out  of  the  county 
treasury  in  monthly  install- 
ments at  the  end  of  each 
month  by  warrant  drawn  by 
the  county  court  upon  the 
county  treasury,  the  follow- 
ing sums:  ****** 

T 

In  59  Corpus  Juris,  paragraph  569,  page  952, 
it  is  said: 


"The  intention  of  the  legisla- 
ture is  to  be  obtained  primarily, 
from  the  language  used  in  the 
statute.  The  court  must  impartial- 
ly and  without  bias  review  the 
written  words  of  the  act,  being 
aided  in  their  interpretation 
by  the  canons  of  construction. 

Yihere  the  language  of  a statute 
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is  plain  and  unambiguous,  there 
is  no  reason  for  construction, 
even  though  other  meanings  could 
be  found;  and  the  court  cannot 
indulge  in  speculation  as  to 
the  probable  or  possible  qualifica- 
tions which  might  have  been  in 
the  mind  of  the  legislature , but 
the  statute  must  be  given  effect 
according  to  its  plain  and  obvious 
meaning,  and  cannot  be  extended 
beyond  it  because  of  some  supposed 
policy  of  the  law,  or  because 
the  legislature  did  not  use  proper 
words  to  express  its  meaning,  or 
the  court  would  be  assuming 
legislative  authority,  " 


The  case  of  Keane  v.  Strodtman,  Sheriff,  18  S.  W. 

(2nd)  896,  at  paragraph  5 states: 

"Certainly,  where,  as  at  bar, 
the  statute  limits  the  doing 
of  a particular  thing  to  a 
prescribed  manner,  it  neces- 
sarily includes  in  the  power 
granted  the  negative  that  it 
cannot  be  otherwise  done. 

This  is  the  general  rule  as  to 
the  application  of  the  maxim. 

Even  more  relevant  under  the 
facts  in  this  case  is  the 
interpretation  given  to  it  by 
the  Kansas  City  Court  of 
Appeals  in  Dougherty  v. 

Excelsior  Springs,  110  Mo.  App. 

623,  626,  85  S.  W.  112,  113, 
to  this  effect:  (That  when 
special  powers  are  conferred, 
or  where  a special  method  is 
prescribed  for  the  exercise 
and  execution  of  a power,1 
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that  exercise  is  'within  the  pro- 
vision of  the  maxim  # * * and 
* * * forbids  and  renders  nugatory 
the  doing  of  the  thing  specified 
except  in  the  particular  way 
pointed  out.  ’ " 


In  State  ex  rel.  Cobb  v.  Thompson,  State  Auditor 
5 S.  W.  (2d)  page  57,  the  Court  held  as  follows: 

nA  statute  is  not  to  be  read  as 
if  open  to  construction  as  a 
matter  of  course.  It  is  only 
in  the  case  of  ambiguous  statutes 
of  uncertain  meaning  that  the 
rules  of  construction  can  have 
any  application,  inhere  the 
language  of  a statute  is  plain 
and  unambiguous  and  its  meaning 
clear  and  unmistakable,  there  is 
no  room  for  construction,  and  the 
courts  are  not  permitted  to  search 
for  its  meaning,  beyond  the  statute 
itself." 


Section  12169,  Revised  statutes  of  Missouri  1929 
gives  a form  of  county  warrant  to  be  used  by  the  county 
court  on  its  order  to  the  county  clerk. 

Section  12170  of  the  same  statute  reads  as 

follows : 


"Every  such  warrant  shall  be 
drawn  for  the  whole  amount 
ascertained  to  be  due  the  per- 
son entitled  to  the  same,  and 
but  one  warrant  shall  oe  drawn 
for  the  amount  allowed  to  any 
person  at  one  time,  and  shall 
be  written  or  printed  in  Roman 
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letters  without  ornament. 
It  shall  be  signed  by  the 
president  of  the  court 
whilst  the  court  is  In 
session,  attested  by  the 
clerk,  und  wari'ants  3hall 
be  numbered  progressively 
throughout  each  year: 

# # * m * 11 


In  conclusion  will  state  that,  taking  into  con- 
sideration the  original  session  law  under  which  you 
asked  construction  and  decisions  in  reference  to  same, 
it  Is  the  opinion  of  this  Department  that  the  county 
court  must  draw  the  warrant  on  the  county  treasury  in 
the  name  of  each  clerk,  deputy  and  assistant  clerk. 


Respectfully  submitted. 


. j.  borue 

Assistant  Attorney  General 


ArtkOVaDi 


J • TaYLGR 

(acting)  Attorney  General 
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TAXATION:  (1)  Co-tenants  may  redeem  undivided  interest 

in  real  estate  or  redeem  entire  interest 
and  hole  as  trustee  for  the  other  co- 
tenant  the  interest  such  co-tenant  formerly 
owned. 

(2)  Mortgagee  may,  within  statutory  period,  re- 
deem from  stranger  purchasing  certificate  at 
tax  sale. Record  owner  may  within  statutory  period, 
December  8,  1937  redeem  frftn  mortgagee 


Mr.  Edward  V.  Long 
Prosecuting  Attorney 
Pike  County 

bowling  Green,  Missouri 


Dear  Mr.  Long: 


V.e  wish  to  acknowledge  your  request  for  an  opin- 
ion of  November  24,  1937,  which  is  as  follows: 

"The  Collector  of  this  County  has 
requested  that  I secure  a ruling  on 
the  following;  situation  relative  to 
the  tax  redemption  law  for  him. 

"A  and  B own  a piece  of  property 
together  which  was  sold  for  taxes 
to  C.  Viithin  less  than  one  year  A 
redeems  this  property  from  C and 
pays  the  taxes  for  the  following 
year  and  is  given  a deed  at  the 
end  of  the  two  year  period.  Can 
A redeem  all  of  the  property  when 
he  has  only  a part  interest  and 
if  he  does  can  he  cut  out  the 
interest  of  B who  was  a Joint 
owner  with  him? 

"A  owns  a piece  of  real  estate  on 
which  B has  a mortgage.  The  prop- 
erty is  sold  to  C for  taxes  and  B, 
the  holder  of  the  mortgage,  redeems 
the  property.  Does  he  thereby  get 
a good  title  and  cut  off  the 
interest  of  A?" 


I 

Section  3114,  1929  statutes,  relating  to  tenants 
in  common,  is  as  follows: 
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"Every  Interest  in  real  estate 
granted  or  devised  to  two  or 
more  persons,  other  than  exeuc- 
tors  t-nd  trustees  and  husband 
and  wife,  shall  be  a tenancy 
in  common,  unless  expressly  de- 
clared, in  such  grant  or  devise, 
to  be  in  joint  tenancy." 


Therefore,  your  first  question  is  one  of  the 
rights  of  tenants  in  common  who  have  an  undivided  Interest 
in  or  share  in  real  estate. 

Section  9955b,  1933  Session  Acts,  at  page  436, 
providing  who  may  redeem  an  undivided  share  in  real 
estate,  is  as  follows: 

"Any  person  claiming  an  undivided 
share  in  any  land  out  of  which  an 
undivided  part  shall  have  been 
sold  for  taxes,  may  redeem  his  un- 
divided share  by  paying  such  portion 
of  the  purchase-money , interest, 
penalty  and  subsequent  taxes  as  he 
claims  of  the  land  sold." 


One  having  an  undivided  interest  in  real  estate 
could  therefore,  under  the  above  statute,  redeem  his 
undivided  interest  therein# 

Vue  are  unable  to  find  anything  in  said  statute 
prohibiting  such  party  from  redeeming  the  entire  interest 
in  the  land  out  in  event  that  he  did  redeem  the  entire 
Interest  in  the  entire  tract  he  would  hold  the  Interest 
of  his  co-tenant  in  trust  for  such  co-tenant,  who  could 
assert  his  rights  under  such  redemption. 

The  confidential  relation  of  tenants  in  common 
and  an  implied  obligation  on  the  part  of  each  to  pro- 
tect the  common  title  Is  construed  in  the  case  of  Hlnters 
v.  Hlnters,  114  Mo.  1.  c.  29,  in  the  following  language: 
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"Tenants  in  common  occupy  a con- 
fidential relation  to  each  other, 
and  because  of  this  relation  there 
is  an  implied  obligation  on  the 
part  of  each  to  sustain  and  protect 
the  common  title.  It  is,  therefore, 
a general  rule  that  if  a tenant  in 
common  buy  up  an  outstanding  title 
or  Incumbrance,  the  purchase  will 
be  deemed  to  have  been  made  for  the 
benefit  of  all  the  co-tenants,  the 
other  co-tenants  being  bound,  how- 
ever, to  contribute  their  respective 
proportions  of  the  consideration  paid 
for  the  outstanding  title  or  incum- 
brance. Freeman  on  Co-tenancy  & 
Partnership  (2  3d.)  secs. 151,156; 

Allen  v.  DeGrooat,  105  Mo.  442.  In 
this  case  Julius  Hinters,  one  of  the 
co-tenants, caused  the  property  to  be 
sold  under  the  deed  of  trust  to  the 
end  that  he  could  acquire  the  entire 
legal  title  at  the  amount  of  the 
Incumbrance  which  was  not  more  than 
a sixth  part  of  the  value  of  the  prop- 
erty; and  there  can  be  no  doubt  but 
that  he  took  and  held  that  title  in 
trust  for  himself  and  his  co-tenants. 
The  plaintiffs  have  the  undoubted 
right  to  call  upon  him  and  his  estate 
for  an  accounting  and  for  title, 
unless  oarred  by  the  statute  of 
limitations • M 


In  Kohle  v.  Hobson,  215  Mo.  1.  c.  217,  the  same 
rule  is  stated,  the  case  of  Hinters  v.  Hinters,  supra, 
being  quoted  therein,  said  rule  being  stated  as  follows! 

"As  a general  rule,  one  tenant 
in  common  cannot  purchase,  for 
his  own  exclusive  use  and  benefit, 
an  Interest  in  real  estate  which 
is  the  common  property  of  himself 
and  others;  but  when  he  does  so 
he  holds  the  title  thus  acquired 
as  the  trustee  for  the  use  and 
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benefit  of  his  coten&nts,  who 
may  compel  him  to  convey  to  them 
their  respective  Interests , upon 
refunding  to  him  the  amount  ex- 
pended in  the  acquisition  of  the 
title  and  costs  attending  the 
sale  and  execution  of  a deed  or 
deeds  to  ‘the  party  or  parties 
interested. 

•tt-  # SS*  -if  Sfr  $5-  # # 

"In  the  case  last  cited  it  is  held 
that,  where  one  of  the  tenants  in 
common  of  a tract  of  land  which 
had  been  sold  for  taxes,  instead  of 
redeeming  directly  from  the  sale, 
made  an  agreement  with  the  holder 
of  the  certificate  of  purchase  that 
the  latter  should  take  out  a tax 
deed  thereon  and  then  convey  the 
premises  to  the  former,  which  was 
done,  the  transaction  amounted  to 
but  a redempt ion  for  the  benefit 
of  both  tenants  in  common,  and  that 
a court  of  equity  would  compel  the 
one  taking  a conveyance  of  the  tax 
title  to  convey  to  the  other  one 
undivided  half  of  the  tax  title 
upon  payment  of  half  the  cost  there- 
of. 

"The  certificate  of  purchase  did  not, 
of  course,  pass  the  title,  but  only 
entitled  the  purchaser,  or  the  de- 
fendant as  his  assignee,  to  a deed 
passing  the  title  at  the  expiration 
of  two  years  from  the  time  of  the 
tax  sale,  during  which  time  any  of 
the  cotenants  had  the  right  to  redeem 
the  land;  and  defendant's  purchase 
of  the  certificate  of  purchase,  as 
before  stated,  amounted  to  nothing 
more  than  a redemption  from  that  sale, 
and  inured  to  the  benefit  of  his  wife 
and  her  cotenants." 
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The  rule  Is  stated  in  Stephens  v.  Ells,  65  Mo. 
1.  c.  461,  where,  at  a partition  sale  of  land  under  a 
decree  of  court,  the  buyer  Is  part  owner, such  Judicial 
sale  severs  the  co-tenancy  and  the  buyer  cannot  make 
the  former  co-tenant  contribute  to  extinguish  incum- 
brances but  in  the  following  paragraph  the  same  deci- 
sion states  that  the  above  rule  does  not  apply  to  the 
rights  of  contenants  under  a tax  sale  in  the  follow- 
ing language : 

"The  payment  of  money  to  remove 
a tax  or  other  lien  by  the  co- 
tenant  during  the  tenancy,  or 
the  expenditure  of  money  to  pre- 
serve the  common  property,  pre- 
sents entirely  different  considera- 
tions. And  so  in  regard  to  voluntary 
partitions.  Johes  v.  Stanton,  11 
Mo.  433)  Picot  v.  Page,  26  Mo.  399." 


In  Seeker  v.  Seeker,  254  Mo.  1.  c.  681,  the 
above  excerpt  In  Stephens  v.  Ellis,  supra,  is  quoted. 
Also,  in  the  seeker  case,  supra,  the  court  gives  its 
conclusion  as  to  the  rule  on  tills  point  in  Kohle  v. 
Hobson,  supra,  which  is  in  the  following  language i 

"In  Kohle  v.  Hobson,  215  Mo.  213,  the 
life  tenant  in  possession  permitted 
land  to  be  sold  for  taxes.  The 
husband  of  one  of  the  tenants  in  com- 
mon procured  a third  person  to  buy 
the  property,  and  before  the  time 
for  the  redemption  of  the  certificate 
of  purchase  had  the  certificate  as- 
signed to  him.  Silt  was  brought  to 
redeem  by  one  of  the  cotenants  who 
was  a minor  at  the  time  of  the  tax 
sale.  Held,  that  the  purchase  of  the 
certificate  of  redemption  did  not 
confer  title  and  that  its  purchase 
by  a husband  of  one  of  the  co tenants 
before  the  time  for  redemption 
created  a trust  which  inured  to  the 
benefit  of  all  of  the  cotenants." 
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The  rule  stated  in  Jones  v.  Stanton,  supra,  l.c. 

280,  and  quoted  In  tho  above  opinions,  is  as  follows: 

"Jones  being  a co-tenant  with 
his  brother's  heirs,  was  as  much 
bound  to  pay  the  taxes  as  they 
were.  Each  of  the  owners  were 
severally  liable  for  them.  If  a 
tract  of  land  is  mortgaged  for  a 
joint  debt  by  two,  will  the  dis- 
charge of  the  incumbrance  by  one 
of  them  v ss t the  legal  title  in 
him  to  the  whole?  He  who  pays  the 
debt  is  not  without  recourse 
■gainst  his  co-debtor,  but  by  do- 
ing that  which  he  was  bound  to  do, 
he  cannot,  under  the  pretence  that 
another  was  liable  to  do  the  same 
thing,  deprive  him  of  his  rights. 

In  the  case  of  Williams  v.  Gray, 

3 Greenl.207,  two  non-residents 
held  in  common  an  unsettled  tract 
of  land,  which  without  their 
knowledge,  was  sold  for  the  non- 
payment of  the  State  taxes)  and 
they  afterwards  made  partition  by 
mutual  deeds  of  release  and  quit- 
claim, in  common  form;  after  which 
one  of  them, with in  the  time  of 
redemption,  paid  the  tax  to  the 
purchaser  at  the  sheriff's  sale, 
from  whom  he  too);  a dead  of  re- 
lease and  quit-claim  to  himself 
alone,  for  the  whole  tract;  it  was 
held  that  this  payment,  and  deed 
enured  to  the  benefit  of  them  both; 
that  the  party  paying  had  his  remedy 
by  action  against  the  other  for 
contribution;  and  that  he  who  had 
not  paid  might  still  maintain  a writ 
of  entry  against  the  other,  for  his 
part  of  the  land.  So  in  the  case  of 
Van  Horne  v.  Eonda,  5 Johns.  Ch.  R. 

388,  that  where  two  devisees  are 
in  possession  of  land,  under  an  im- 
perfect title,  devised  to  them  by 
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their  conrion  ancestor,  one  of  them 
cannot  buy  up  an  outstanding  or 
adverse  title,  to  disseize  or  expel 
his  co-tenant,  but  such  purchase  will 
enure  to  their  common  benefit,  sub- 
ject to  an  equal  contribution  to 
the  expense.” 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  Depart- 
ment that  one  co-tenant  may  redeem  from  a purchaser  at 
a tax  sale  the  Interest  of  his  cotenant  as  well  as  that 
of  his  own,  but,  by  such  redemption,  he  holds  the 
original  Interest  of  his  co-tenant  in  trust  for  such  co- 
tenant. 


II 


In  an  opinion  rendered  by  this  Department  July 
25,  1935,  to  G.  R.  Breidenstein,  of  Kahoka,  Missouri,  it 
was  held  that  the  mortgagee,  although  purchasing  at  a 
tax  sale,  cannot  prevent  the  owner  from  redeeming  within 
two  years.  Copy  of  said  opinion  is  Inclosed  herein. 

An  opinion  rendered  by  this  Department  to  Mr. 

J.  K.  Robbins,  New  Madrid,  Missouri,  On  October  15,  1936, 
under  the  subject  of  the  right  of  redemption  from  tax 
sales,  in  conclusion,  under  sub-section  III,  states: 

"Without  question,  in  the  event 
the  improvement  district  or  the 
mortgagee  exercised  their  right 
of  redemption,  the  record  owner 
of  the  land  could  within  the 
statutory  time  redeem  from  the 
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Improvement  district  of  the 
mortgagee . n 


A copy  of  the  above  opinion  is  inclosed  here- 
with. 


Respectfully  suomitted 
S.  V.  MEDLISG 

Assistant  Attorney  General 


APPROVED: 


J.  ST  TAYLOR 

(Acting)  Attorney  General 
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SCHOOIS : 


An  estimate  may  be  withdrawn  and  another 
substituted  if  done  before  the  first  estimate 
has  been  acted  upon. 


Hay  26,  1937.  „ y -] 


Hr.  J.  C.  Lynoh 
County  superintendent 
of  schools 

Aeytesville , Missouri 


fil 

rr  / 


ED 


o 


sear  sir: 


This  is  to  aoknov/led.^  your  letter  dated 
May  17,  1937,  as  follows: 

"At  an  annual  school  election 
held  in  a rural  district,  a 
levy  of  thirty  oents  was  voted. 

State  Aid  has  been  denied  this 
district  on  account  of  low 
average  daily  attendance.  If 
the  children  are  transported, 
there  is  an  abundance  of  money 
on  hand  to  pay  the  expense. 

"Can  the  school  board  now  re- 
duce the  levy  from  thirty  cents 
to  nothing?  I believe  they  uo 
have  this  power,  but  I would 
like  to  have  your  opinion." 

V®  note  that  the  levy  of  thirty  cents  is  viith- 
in  the  limitations  of  the  Constitution,  namely  Article 
X,  section  11. 

section  9214  R.  8.  Ho.  1929,  reads  in  part  as 

follows : 


"The  board  of  directors  of  eaoh 
district  shall,  on  or  before  the 
fifteenth  day  of  Hay  of  eaoh  year, 
forward  to  the  county  olerk  an 
estimate  of  the  i-mount  of  funds 
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nsoesa^ry  to  tustein  the 
school  of  their  district  for 
the  time  required  by  law;*  * 
stating  clearly  the  amount 
deemed  necessary  for  each 
fund,  and  the  rate  required 
to  raise  said  amount." 

Lection  9261  R.  L.  To.  1929,  reads  in  part  as 
follows : 


"On  receipt  of  estimates  of 
the  various  districts,  the 
county  clerk  shall  proceed 
to  assess  the  amount  so  re- 
turned on  all  taxable  proper- 
ty, real  and  personal,  in 
said  district,  as  shown  by 
the  last  annual  assessment 
for  state  tnd  county  purposes, 
including  all  statements  of 
merchants  in  et  ch  district  of 
the  amount  of  goods,  wares 
and  merchandise  owned  by  them 
and  taxable  for  state  and 
county  purposes ." 

You  t/ill  note  that  by  virtue  of  Lection  9214, 
supra,  the  3oard  of  Directors  submits  an  satiate  to 
the  County  Clerk,  statins  the  amount  of  funds  necessary 
to  sustain  the  school,  ana  by  virtue  of  Lection  9261 
the  County  Clerk  assesses  the  amount  requested. 

You  state  that  at  the  annual  election  a levy 
of  thirty  cents  \/as  voted,  but  that  such  amount  is  not 
needed,  and  you  inquire  if  the  Board  can  reduce  said 
amount  from  thirty  cents  to  nothing,  the  reason  for  the 
reduction  being  that  said  amount  as  estimated  will  not 
be  necessary. 

As  Lection  11  of  article  X of  the  Constitution  pro- 
vides that  the  annual  rate  on  property  shall  not  exceed 
forty  cents  on  the  hundred  dollars  valuation  without  a majori 
ty  vote  of  the  taxpayers,  it  is  seen  that  the  vote  at  the 
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annual  election  for  the  levy  of  thirty  cents  is  not  bind- 
ing on  the  board  of  Directors.  In  other  words,  the 
Board  of  Directors  can  levy  in  a rural  distriot  up  to 
forty  cents  without  a vote. 

Therefore  it  is  our  opinion  that  while  thtrty 
cents  ves  voted  at  the  annual  school  election  by  the 
voters,  yet  it  is  the  duty  of  the  Board  of  Directors  to 
file  an  estimate  of  the  amount  needed,  and  said  vote 
does  not  preclude  the  Doard  of  Directors  to  revise 
the  estimate  different  from  that  voted.  It  is  well 
settled  that  an  estimate  nay  be  withdrawn  before  it  is 
acted  upon  and  taxe3  extended. 

In  the  case  of  atate  ex  rel  vs.  Phipps,  148  Mo. 
31,  the  bupreme  Court  said:  (pp.56,  57) 

"On  the  trial  the  defendant  intro- 
duced evidence  tending  to  prove 
that  in  pursuance  of  the  election, 
another  and  different  estimate  from 
the  one  in  question  was  made  and 
forwarded  to  the  clerk,  in  which 
the  apportionment  was  different 
from  that  suggested  in  the  notice 
of  the  election  and  from  that 
adopted  in  this  estimate.  But  as 
that  estimate  was  withdrawn  and  never 
acted  upon,  and  the  estimate  in 
question  substituted  therefor  and 
was  the  oas  upon  which  the  levy  was 
made,  we  do  not  see  how  the  validity 
of  this  tax  can  bo  in  any  way  af- 
fected by  the  facts  that  such  an 
estimate  was  made,  or  by  any  defects 
thereof 

In  Lyons  vs.  bchool  District  of  Joplin,  278  S.  V/. 
74,  the  Supreme  Court  of  1'iusouri  seid:  (p.76) 

"*  * The  estimate  filed  under  the 
provisions  of  section  11142  (bee. 

9214  R.  S.  Mo.  1929)  may  be  with- 
drawn, and  revised  estimates  nay 
be  substituted,  if  done  before  the 
first  estimates  were  acted  upon, 
and  a valid  levy  may  be  made  upon 
such  revised  estimates,  btute  ex  rel. 
v.  Phipps,  148  Mo.  31,  49  8.  1.  865." 
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In  view  of  the  above  and  foregoing  it  is  our 
opinion  that  the  School  Soerd  would  have  the  right  to 
revise  the  estimate  from  thirty  cents  to  nothing,  end 
if  an  estimate  has  been  forwarded,  es  required  by 
Section  9214,  supra,  that  such  may  be  v/ithdray/n  and  a 
new  estimate  substituted, 


Respectfully  submitted, 


Janies  I . HornBostel 
assistant  attorney  General 


ArPKCVwt»: 
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(Acting)  .attorney  General 
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Escaping;  jail.  Aiding  prisoner  to  escape 


January  1^,  1937 


Hon.  Douglas  Mahnkey, 
Prosecuting  ^.ttor  ey-Elect , 
aney  County, 
orsyth,  Lissouri. 


Dear  Sir : 


«.e  have  your  request  for  an  opinion  or  this  orrice 
reading  as  follows : 

"I  am  the  Prosecuting  Attorney-Elect  of 
Taney  County.  1 have  a question  I would 
like  some  advice  about  as  it  will  cone 
up  at  once  upon  my  taking  over  the  office. 

A man  was  arrested  and  lodged  in  the  city 
jail  of  Branson  by  the  city  marshall  on  a 
charge  of  drunkeness.  All  necessary  steps 
were  taken  to  lodge  him  in  seid  Jail.  While 
in  the  jail  another  person  sawed  the  lock 
off  the  Jail  door  and  released  the  prisoner. 

Will  you  nlease  advise  me  as  to  the 
strongest  case  I can  make  against  each  o f 
these  parties?  I understand  that  T can 
ehar~e  the  party  who  sewed  the  lock  under 
Section  3909.  But  that  ’s  only  a misde- 
meanor and  would  like  to  know  if  there  is 
any  stronger  Section. 

I am  anxious  to  prosecute  these  parties 
to  the  limit  as  they  have  been  for  years 
a constant  bother  to  all  law  enforcing 
officers. w 
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Becti  n 3903,  i*.  £>.  *..o.  1929,  provides: 

"If  tiny  person  or  persons  shall,  by 
force,  sot  at  liberty  or  rescue  any 
person  held  in  custody  or  prison  for 
any  offense  other  than  felony, 
whether  before  or  after  conviction, 
or  upon  any  writ  or  process,  original 
or  Judicial,  every  person  so  offending 
shall,  on  conviction,  be  adjudged 
guilty  of  a misdemeanor. " 

The  question  arises  whether  the  word  "offense"  is 
limited  to  a crime  against  the  State,  or  whether  it  includes 
the  violation  of  an  ordinance  of  a city  or  town. 

In  the  cese  of  Uunson  v.  Baker,  80  So.  (La.)  238, 

1.  c.  239,  the  plaintiffs  son  was  er^ested  on  the  order  of  th 
defendant,  the  J ayor  of  the  tovm,  for  having  broken  into  the 
town  Jell  and  set,  at  libcrtv  a prisoner  who  had  been  placed  in 
custody  “or  violating  a trr"n  ordinance  under  Sectl  n 864,  R.  S 
or  Louisiana,  1904,  which  in,  in  nar+ , as  follows: 

"•Whoever  shell,  >v  force  or  without 
due  authority,  set  at  libertv  env  per- 
son In  custody  for  anv  offense  not 
♦ capital,  shall  on  conviction,*  etc. 

"That  section  follows  two  other  sec- 
tions referring  to  those  who  set  at 
liberty  parsons  in  custody  for  capit  1 
orfenses. 

"ilaintiff  contends  that  the  word 
•offense’  in  section  864,  h.  S. , means 
a crime  against  the  state,  and  not  the 
violation  of  a city  or  town  ordnance 
penal  in  its  nature;  end  that  he  was 
illegally  arrested  under  the  section, 
as  the  person  whom  he  was  charged  with 
having  liberated  had  been  Jailed  for 
violating  a town  ordinance  denouncing 
the  carrying  of  concealed  weapons,  which 
offense  is  also  denounced  by  a state 
s t a t ut  e • 

"The  object  of  the  law  is  to  punish 
Jail  breaking  and  the  liberating  of 
prisoners  by  force,  or  without  authority. 
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The  law  is  not  concerned  with  the 
nature  of  the  crime,  offense,  or 
misdemeanor  wit’  which  the  person 
liberated  was  charpei,  provided  his 
offense  vros  not  capital.  It  is 
immaterial,  under  t*e  law,  whether  his 
offense  was  applnst  the  state,  or  the 
state  end  a municipality. " 

In  the  above  cese  the  person  liberated  from  Jail  was 
charged  with  the  carry  ng  of  concealed  weapons,  which  offense 
was  also  denounced  by  a state  statute,  so  the  argument  might  be 
advonced  that  it  diftere  from  the  Instant  case  in  that  the  per- 
son liberated  was  charged  with  drunkenness,  which  is  not  in 
violation  of  a state  statute,  as  evidenced  by  the  language  of 
the  court  in  the  case  of  City  of  St.  Joseph  v.  Harris,  59  mo.  App. 
123,  1.  c.  127: 


"It  would  seem  that  in  this  state 
drunkenness  is  not  per  see  the  sub- 
ject of  legislative  prohibition. " 

However,  the  court  in  the  Dunson  case,  supre,  specifically 
points  out  that  the  lav/  is  not  concerned  with  the  nature  of  the 
offenae.  The  object  of  the  low  is  to  punish  the  liberating  of 
prisoners  without  authority. 

In  Missouri  It  has  been  held  that  the  violation  of  u city 
ordinance  is  not  a criminal  offenee,  and  the  question  might  be 
raised  thgt  the  rule  Is  different  in  the  State  of  Louisiana. 

In  the  case  of  leredith  v.  Whillock,  158  S.  W.  1061,  1.  c. 
1063,  the  court  said: 

"The  real  question  in  this  case  is 
whether  the  violation  of  a city 
ordinance  Is  a criminal  offenee  as 
contemplated  by  the  statute. 

"Since  the  case  of  Kansas  City  v. 

Clark,  68  i:o.  loc.  cit.  589,  was 
decided,  it.  has  been  uniformly  held 
in  this  state  that  the  violation  of 
a city  ordinance  is  not  a crime.  The 
proceeding  is  only  a civil  suit  and 
has  the  incidents  and  attributes 
merely  of  a quasi  criminal  character. 

City  of  5t.  Louis  v.  miox,  74  mo. 
loc.  cit.  81.  In  Lx  parte  Hollwedell, 

74  *.o.  loc.  cit.  401,  the  Supreme  Court 
said:  *If  the  violation  of  the 

ordinance  for  which  petitioner  was 
fined  is  to  be  regarded  cs  a criminal 
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offense  In  the  sense  of  the  Constitu- 
tion, there  would  be  much  plausibility 
In  the  position  taken  by  counsel.  Such 
offenses,  however,  h^ve  never  In  this 
stete  been  rerarded  pf  criminal. * In 
Kansas  City  v.  Neal,  182  Jio.  loc.  cit. 

234,  26  S.  if.  695,  696,  the  court  used 
this  language:  *In  Ex  carte  Hollwedell, 

74  Mo.  395,  It,  v-PB  held  that  the  viola- 
tion of  a crty  ordinance  Is  not  a 
criminal  offense  within  the  meaning 
of  the  Constitution,*  etc.  The  law  Is 
well  established  that  a prosecution  for 
a violation  of  a city  ordinance  is  a 
civil  action,  and  this  court  has  often 
so  held.** 

In  the  case  of  State  v.  Boneil,  42  La,  Annual  Reports 
1110,  1.  c.  1112,  the  court  said: 

"Violations  of  municipal  ordinances 
are  not  usually  or  properly  regarded 
as  crimes,  in  the  sense  in  which  that 
word  is  commonly  used,  v/hich  embraces  only 
offences  against  the  public  criminal 
statutes  of  the  State,  end  the  laws  regu- 
lating forms  of  proceeding  and  the  con- 
stitutional provisions  relating  to  the  lat- 
ter do  not  generally  apply  to  the  former. 

State  vs.  Henchert,  42  An.  270;  Mener  vs. 

Lonroe,  35  An.  1192;  1 Dillon  kune.  Corp., 

Sec.  432,  et  seq." 

It  is  thus  apparent  from  the  reading  of  the  latter  two 
cases  that  violations  of  municipal  ordinances  are  not  regarded 
in  i issouri  and  Louisiana  as  criminal  offenses. 

Vie  are  therefore  of  the  opinion  that  although  the  person 
liberated  In  the  Instant  case  was  not  lodged  in  the  city  jail 
for  an  offense  denounced  by  the  statutes  of  this  state,  the  per- 
son having  liberated  him  without  authority  may  be  properly 
nrosecuted  under  Section  3903,  supra. 

Section  3909,  R.  S.  Mo.  1929,  provides: 

"Every  person  who  shall,  by  any  means 
whatever,  aid  or  assist  any  prisoner 
lawfully  committed  to  any  jail  or 
place  of  confinement , jji  any  case  other 
than  a felony,  to  escape  therefrom, 
whether  such  escape  be  effected  or  not, 
shall  be  adjudged  guilty  of  a misdemeanor." 
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The  question  arises  whether  the  person  charged  with 
having  liberated  the  prisoner  may  also  be  charged  under  Sec- 
tion 3909,  supra.  This  section  uses  the  words  "in  any  case", 
and  the  court  in  the  case  of  Litton  v.  Commonwealth , 44  S.  iS. 
(7a.)  923,  1.  c.  927,  in  construing  the  above  words  as  used  in 
a Virginia  statute,  said: 

"when  the  statute  says  'in  any  case,' 
it  includes  the  only  two  classes  of 
ceses  we  have,  viz.,  civil  and 
criminal;  and  doubtless  it  was  in  the 
legislative  mind  that,  having  used  the 
words  'in  any  case,'  the  words  'either 
civil  or  criminal'  would  be  mere 
surplusage. 

"If  the  words  'in  any  ease'  are  to  be 
construed  as  not  applying  both  to  civil 
and  criminal  cases,  which  class  is  to 
be  excluded?  V'ould  it  not  be  as 
grave  an  evasion  of  the  province  of 
the  Legislature  to  say,  by  Judicial  in- 
terpretation, civil  ceses  only  were  in 
the  contemplation  of  the  framers  of  the 
statute,  as  it  would  be  to  hold  that 
criminal  cases  only  were  within  its 
purview?  Is  t not  safer  to  do  no 
violence  to  the  language  employed,  to 
give  to  the  words  used  their  natural 
meaning  and  effect,  and  to  hold  that 
the  phrase  'any  case'  covers  all  cases 
to  he  tried  by  a Jury?" 

we  are  of  the  opinion  that  the  words  "in  any  case"  as 
used  in  Section  3909,  supra,  were  intended  to  include  both  civil 
and  criminal  case*  with  the  exception  of  felonies,  and  inasmuch 
as  our  courts  take  the  position  that  the  prosecution  of  a viola- 
tion of  an  ordinance  is  in  the  nature  of  a civil  action,  the 
person  having  liberated  the  prisoner  without  authority  may  also 
properly  be  charged  under  Section  5909,  supra. 

Section  3916,  R.  S.  Lo.  1929,  provides: 

"If  any  person  lawfully  imprisoned 
or  detained  in  any  county  Jail  or 
other  place  of  imprisonment,  or  in 
the  custody  of  any  officer,  upon  any 
criminal  charge,  before  conviction, 
for  the  v'olation  of  any  oenal  statute, 
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shall  break  such  prison  or  custody 
and  escaoe  therefrom,  he  shall,  upon 
conviction,  be  punished  by  imprison- 
ment in  the  penitentiary  for  a term 
not  exceeding  two  years,  or  in  a county 
Jail  not  less  than  six  months. " 

Section  4474,  R.  S.  ^o.  1929,  defines  the  term  "cri  inal 
offense",  thus: 

"The  terms  'crime,'  'ofrense,'  and 
'criminal  ofrense,'  when  used  in  this 
or  any  other  statute,  shall  be  con- 
strued to  mean  any  offense,  as  well 
misdemeanor  as  felony,  for  which  any 
punishment  by  imprisonment  or  fine, 
or  both,  may  by  lav/  be  inflicted." 

In  the  Leredith  case,  supra,  the  court  in  construing  the 
above  section  held  that  the  term  "criminal  ofrense",  which  may  be 
said  to  be  synonymous  with  "criminal  charge",  did  not  include  the 
violation  of  a city  ordinance,  and  cited  (1.  c.  1064)  the  case 
of  Koch  v.  State,  126  7.7is.  470,  106  i*.  .7.  531,  to  the  efrect  that: 

" * * *it  was  held  that  upon  principle 
and  authority  the  term  'criminal  ofrense* 
used  in  the  statute  includes  misdemeanors 
as  well  a s felonies,  but  t at  conviction 
under  a municipal  ordinance  is  not  a con- 
viction of  a 'criminal  offense'  within  the 
meaning  of  the  statute." 

”re  are  of  the  opinion  that  It  can  not  be  raid  that  a oerson 
v/ho  is  being  held  in  e city  Jail  for  violation  of  a city  ordinance 
can  be  said  to  be  in  custody  uoon  a "cri  Inal  charge"  as  used  in 
Section  3916,  sunre , and  hence  the  nerson  charged  with  escaping 
the  city  Jail  must  be  -punished  by  some  city  ordinance,  if  any,  and 
not  under  any  state  law. 


Respectfully  submitted, 


Wk.  ORR  SAl.YKRS , 

.assistant  Attorney  General. 

APPROVE : 


J.  js.  t.yIok, 

(Acting)  Attorney  General. 
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FALSE  PRETENSES  )FIve  day  notice  statute,  4306  R.  S. 

FxVE  DAYS  NOTICE  )Mo.  1929,  applies  to  misdemeanors  covered 

INSUFFICIENT  FuND  CHECKS  ) Dy  430 5,  and  not  to  felonies  covered  by 

Section  a304. 


February  10,  1937 


Hon.  G.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
First  National  Bank  Bldg. 
Vers allies, Missouri 


Dear  Sir: 

We  have  your  request  of  February  3,  1937  for  an  opinion 
of  this  office  reading  as  follows: 

HIt  has  been  ray  practice  to  file  under 
section  4304-1929  In  cases  whore  and  when 
bogus  checks  are  given  In  this  county,  and 
the  checks  are  returned  marked  'No  Account.' 
or  'No  Funds.'  In  those  felony  cases,  I 
have  not  notified  the  defendant  before  hand 
of  the  bogus  check.  3everal  strangers  have 
floated  checks  for  large  amounts,  and  their 
present  wher  abouts  are  unknown.  It  would 
be  Impossible  for  the  taker  of  the  check  to 
give  notice  as  required  In  section  4306-1929, 

If  such  was  the  law. 

In  several  preliminary  hearings,  the  ouostlon 
has  be  n seriously  raised  that  before  com- 
plaint Is  made  the  raa'  er  of  the  check  must 
be  notified  that  the  check  has  been  returned 
unpaid  for  any  cause  as  per  the  terms  of 
section  4306-1929,  oven  though  the  complaint 
is  filed  as  per  the  t rms  of  sections  4304- 
1929. 

Do  you  understand  this  notice  must  be  served 
before  the  prosecution  would  be  good  under 
section  4304-1929?" 
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',7e  call  your  attention  to  the  apparent  difference  In 
the  statutes  Involved: 


"Sec,  4304.  ’uvery  person  who, 
with  the  Intent  to  cheat  and  de- 
fraud, shall  obtain  or  attempt 
to  obtain*  '**any  money,  property 
or  valuable  thlng***by  means  or 
by  use  of  any  trick  or  deception, 
or  false  and  fraudulent  repre- 
sentation, or  statement  or  pre- 
tense, ***or  by  means,  or  by  use, 
of  any  false  or  bogus  check  or 
by  means  of  a check  drawn  with 
intent  to  cheat  and  defraud,  on 
a bank  in  which  the  draper  of  the 
check  knowr  he  has  no  funds,*****” 


“Sec.  4306.  Any  person  mho, 
***shall  make  or  draw  or  utter 
or  deliver,  with  intent  to 
defraud  : ny  check,  draft  or 
order,  for  the  payment  of 
money,  upon  any  bank, ♦^know- 
ing at  the  time  of  such  making, 
drawing,  uttering  or  delivering. 
that  the  maker  or  drawer  has 
not  sufficient  funds  In.  or 
credit  with,  such  bank****** 


It  is  a parent  that  Section  4304  R.  3.  Missouri  1929, 

Is  aimed  at  the  Titer  of  ®.  chock  who  has  no  funds  in  the  bank, 
while  Section  4306  R.  3.  Missouri  1929  Is  leveled  at  the  maker 
of  a check  who  has  an  account  with  the  bank,  but  which  account 
or  credit  Is  not  sufficient  for  the  payment  of  the  check. 

Under  the  felony  statute  (4304)  the  Information,  among 
other  things  must  allege  that  the  party  defrauded  relied  upon 
and  believed  In  the  truth  of  the  pretenses  made  by  the  defendant  and 
was  thereby  Induced  to  and  did  Dart  with  his  property.  State  vs. 
Loesch.  180  3.  W.  876,  878;  State  vs.  Mills.  272  Mo.  562:  State 
vs.  Burton.  213  3.  W.  424;  St&te  vs.  RoSlnson.14  3.  W.  (2;  46 2. 

A felony  Indictment  for  false  pretenses  must  allege  (1) 
what  the  pretenses  were,  (2)  to  whom  they  were  made,  (3)  that  he 
to  whom  they  were  made  relied  upon  them  and  acting  upon  such  re- 
liances was  Induced  to  and  did  part  with  his  property,  (4)  that 
by  means  of  such  pretenses  said  property  was  obtained,  (5)  that 
the  property  so  obtained  was  owned  by  the  person  named,  (6)  that 
Its  value  was  a named  sum,  (7)  that  said  pretenses  were  made  by 
defendant  designedly  and  feloniously  with  intent  to  cheat  and 
defraud,  and  (8)  that  said  pretenses  were  false  and  that  defendant 
knew  that  they  were  false  when  he  made  them.  3tate  vs.  Young 
266  Mo.  723. 
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The  word  M designedly-  as  used  In  Section  4095  R.  3. 
Missouri  1929,  relating  to  obtaining  money  by  false  pretenses, 
must  be  used  in  the  Indictment.  State  vs.  Pickett.  174  Mo. 

663.  The  word  “designedly"  as  used  In  Section  4095  does  not 
aopear  In  Section  4304,  and  for  that  reason  the  Indictment  under 
3ection  4304  need  not  contain  such  allegation.  A pretense,  to 
form  the  basis  of  a prosecution  must  be  a fraudulent  represen- 
tation of  an  existing  or  past  fact.  State  vs.  Houohlns,  46  S.W. 
(2)  891. 

Under  the  misdemeanor  statute  (4305)  we  find  that  the 
maker  or  drawer  of  the  check  must  have  either  credit  or  sufficient 
funds  In  the  bank  for  the  payment  of  the  check  upon  Its  pre- 
sentation— which  is  always  a future  act.  A person  may  be  con- 
vloted  under  the  misdemeanor  statute  for  giving  a post  dated 
check.  3tate  vs.  Taylor.  73  S.  W.  (2)  378. 

’.Ve  now  come  to  a consideration  of  the  applicability  of 
Section  4306  R.  3.  Ulssourl  1929.  This  section  among  other  things 
provides: 

“As  against  the  maker  or  drawer  thereof, 
the  making,  drawing,  uttering,  or  deliver- 
ing of  a check,  draft  or  order,  payment 
of  which  1 s refused  by  the  drawee,  shall 
be  prima  facie  evidence  of  Intent  to 
defraud  and  of  knowledge  of  Insufficient 
funds  In.  or  oredlt  with,  such  tank***. 

Provided,  such  maker  or  drawer  shall  not 
have  paid  the  drawee  thereof^^together 
with  all  costs  and  protest  fees,  within 
five  days  after  receiving  notice  that  such 
check,  draft  or  order  has  not  been  paid 
by  the  drawee." 

We  point  out  the  similarity  of  Sections  4305  and  4306 
wherein  both  acts  are  leveled  at  those  who  "make,  draw,  utter  or 
deliver"  Insufficient  fund  checks.  The  felony  statute  (4304) 
as  first  enacted  In  1879.  Sections  4305  and  4306  were  first 
enacted  In  tills  state  In  1917,  Laws  of  Missouri  1917,  page  244, 
and  together  with  Section  4307  were  a part  of  House  Bill  726. 
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There  la  nothing  In  the  statute  to  Indicate  that  the  legis- 
lature ever  Intended  that  Section  4306  should  apply  to  Section 
4304.  This  question  seems  to  have  been  raised  in  3tate  vs. 
Mullins,  237  3.  W.  502,  but  not  passed  unon  by  the  court. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  Section 
4304  was  Intended  to  apoly  to  persons  drawing  or  passing  checks 
upon  a bank  in  which  the  drawer  had  no  funds : that  Section  4305 
was  intended  to  apoly  to  persons  who  had  an  aooount  or  credit 
with  a bank  but  who  drew  checks  thereon  at  a time  when  his  funds 
or  credits  at  such  bank  ^ere  insufficient  to  nay  the  check  on 
presentation,  and  that  Section  4306  was  passed  as  an  aid  to 
Section  4305,  in  affording  makers  of  insufficient  fund  checks  a 
reasonable  time,  five  days,  in  which  to  pay  the  check  and  there- 
by conclusively  establish  that  it  was  not  drawn  with  any  Intent 
to  defraud.  It  is  the  further  opinion  of  this  office  that  Section 
4306  does  not  apply  to  of  'enses  covered  by  Section  4304. 


Respectfully  submitted. 


FRANKLIN  E.  REAGAN, 
Assistant  Attorney  General 

APPROVED : 


IT. ' 4 . " ¥ael(3r 

(Acting)  Attorney  General 
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COOP£KA'i I V £-3 : Under  Article  29  or  Chapter  87,  A*  S.  Mo.  1929, 
must  be  organized  primarily  ror  agriculture. 


February  25,  1937 


Hon.  Russell  Maloney, 
Corporation  Commissioner, 
Caoltol  Building, 
Jefferson  City,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
January  27th,  wherein  you  state  as  follows: 

"Section  12748,  Revised  Statutes  of 
Missouri,  1929,  provides  as  follows: 

'Any  number  of  persons,  not  loss  than 
twelve  (12),  may  associate  themselves 
together  as  a co-operative  associa- 
tion, society  or  exchange,  having  all 
the  incidents,  powers  and  privileges 
of  corporations,  for  the  ’->urpose  of 
conducting  any  agrlcultxiral  or  mer- 
cantile business  on  the  co-ooercatlve 
plan,  including  the  buying,  selling, 
manufacturing,  storage,  transportation 
or  other  handling  or  dealing  in  or  with 
by  associations  of  agriculturists,  of 
agricultural,  dairy  or  similar  products, 
and  including  the  manufacturing  trans- 
formation of  suoh  articles  into 
products  derived  therefrom,  and  for 
the  ouroose  of  the  purchasing  of  or 
sellng  to  all  shareholders  and  others 
groceries,  provisions  and  all  other 
articles  of  merchandise.' 

"The  department  requests  the  favor  of 
an  opinion  from  your  office  as  to  whether 
or  not  by  the  use  of  the  words  ' or  mer- 
cantile business  on  the  co-operative  plan*, 
as  used  in  the  above  seotlon,  extends  the 
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right,  on  the  part  of  Individuals, 
to  incorporate  under  that  act  a 
mercantile  business  not  directly  con- 
nected or  incident  to  agricultural 
activities. 

"In  connection  with  the  above  ouery, 
we  call  your  attention  to  Section 
12761,  Revised  Statutes  of  Missouri, 

1929,  which  provision  extends  only  to 
cooperative  agricultural  corporations 
heretofore  organized  the  legal  right  to 
cone  within  the  provisions  of  this  act. 

It  would  seem,  by  this  section,  that 
it  was  the  intent  of  the  Legi  lature  to 
restrict  cooperative  companies  to 
agricultural  enterprises  or  such  enter- 
prises that  extend  aid  to  agriculturists. 

"The  Department  has  had  applications  on 
the  part  of  incorporators  who  desire  to 
operate  oil  stations  under  the  cooperative 
act  which  prompts  this  renuest  for  an 
opinion. " 


Seotlon  12748  of  Article  29  of  Chapter  87,  Revised 
Statutes  of  Missouri,  1929,  permits  the  organization  of  cooperatives 
by  associations  of  agriculturists  for  the  ouroose  of  conducting 
any  agricultural  or  mercantile  business. 

In  det  ’raining  the  meaning  of  the  above  section,  we 
ask  the  question,  how  many  persons  may  associate  themselves  to- 
gether as  a cooperative,  and  the  answer  is,  any  number  of  persons 
not  less  than  twelve.  For  what  purpose?  Conducting  any  agricul- 
tural or  mercantile  business.  What  does  this  include?  T’.e  buying, 
selling,  raauuf acturing,  storage,  transportation  or  dealing  in  or 
with  of  agricultural,  dairy  or  similar  products.  By  who?  By 
associations  of  agriculturist^.  What  else  does  it  1 uclude?  The 
manufacturing  and  transform- tlon  of  such  articl  s into  produces 
derived  therefrom.  And  for  what  other  purpose?  The  uirohase  and 
selling  to  all  shareholders  and  others  groceries,  provisions  and 
all  other  articles  of  merchandise. 
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A comma  after  the  word  "with”  would  have  clarified  the 
intent  of  the  Legislature  th  t the  persona  associating  themselves 
for  the  purpose  of  conducting  a mercantile  or  agricultural  bus- 
iness on  the  cooperative  plan  must  be  agriculturists,  reading 
thus : 


* ^including*  * *the  handling 
or  dealing  in  or  with,  by  associations 
of  agriculturists,  or  agricultural, 

* * « 

In  the  case  of  State  vs.  Mooneyham,  253  3.  W.  1098, 

1.  c.  1100,  212  !io.  App.  573,  the  court  in  holding  that  if  the  in- 
tent of  the  Legislature  was  reasonably  clear,  errors  in  punctuation 
would  be  corrected,  said; 

"If  the  Intent  of  the  Legislature  is 
reasonably  clear,  then  all  grammatical 
errors  and  errors  in  spelling  and 
punctuation  are  disregarded  or  corrected." 

Section  12761,  R.  3.  Mo.  1929,  lends  further  emphasis 
to  the  conclusion  that  Artlole  29  extends  only  to  cooper,  tives 
organized  by  agriculturists: 

"All  co-operative  agricultural  corpora- 
tions, companies  or  associations,  coming 
within  the  purview  of  tills  law,  and 
heretofore  organized  and  doing  business 
under  prior  statutes  and  which  have 
attempted  so  to  organize  and  do  business, 
shall  have  the  benefit  of  all  provisions 
of  this  law  and  be  bound  Idler eby  on  filing 
with  the  secretary  of  state  a written 
declaration,  signed  and  sworn  to  by  the 
president  and  secretary,  to  the  effect  that 
such  cooperative  company  or  association  has, 
by  a majority  vote  of  its  shareholders, 
decided  to  accept  the  benefits  of  and 
to  be  bound  by  the  provisions  of  this  law." 
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In  the  case  of  Charleston  Oil  Co.  vs.  Poulnot,  141  S.Vl. 
454,  1.  c.  456,  457,  the  court  In  holding  that  the  term  "mer- 
chandise** Included  gasoline  and  motor  oil,  said: 

"*(714)  3ec.  2.  Penalty  for  3elling 
Goods  on  Sunday.  - No  person  or  persons 
whatsoever  shall  publicly  cry,  show 
forth,  or  expose  to  sale,  any  w&res, 
merchandise,  frilt,  herbs,  goods,  or 
chattels  whatsoever,  upon  the  Lord’s 
Day,  or  any  part  thereof,  upon  pain 
that  every  person  so  offending  shall 
forfeit  the  same  goods  so  cried,  or 
showed  forth,  or  exposed  to  sale.' 

"Does  the  word  'merchandise,*  as  used 
In  Section  714,  Include  gasoline  and 
motor  oils?  In  Webster's  New  Inter- 
national Dictionary,  the  word  'merchan- 
dise' Is  defined  as  follows: 

"'The  objects  of  commerce;  whatever 
Is  usually  bought  or  sold  In  trade,  or 
market,  or  by  merchants;  wares;  goods; 
commodities . ' 

"In  the  well-recognized  authority,  2 houv. 

Law  Diet.  p.  2195,  the  following  defini- 
tion 1 s given  to  the  word: 

"'A  terra  including  all  those  things  which 
merchants  sell,  either  wholesale  or  retail: 
as,  dry  goods,  hardware,  groceries,  drugs, 
etc.  It  Is  usually  applied  to  personal 
chattels  only,  and  to  those  which  are  not 
required  for  food  or  immediate  support,  but 
such  as  remain  after  having  been  used,  or 
which  are  used  only  by  a slow  con- 
sumption. * ♦ * 

"'It  may  be  and  often  Is  used  as  the 
synonym  of  "goods,"  "wares"  and  "Com- 
modities." ' 
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"Under  the  definitions  referred  to  in 
the  authorities  above  cited,  and  in 
line  with  the  f ora  t decisions  of  this 
court,  we  thin':  there  can  be  no  doubt 
that  gasoline  and  motor  oils  are  embraced 
in  the  t ’rm  'morchandi  e'  as  used  in  the 
statute. " 


Prom  the  foregoing,  we  are  of  the  opinion  that  not  less 
than  twelve  persons  engaged  primarily  in  agriculture  may  organize 
under  Article  29  of  Chapter  &7  of  the  Revised  Statutes  of  Missouri, 
1929,  and  as  an  incident  to  their  business  purchase  and  sell  to 
their  members  and  others  groceries,  provisions  and  all  other 
articles  of  merchandise,  inoluding  gasoline  and  motor  oil. 


Reeneotfully  submitted. 


OLLIVER  W.  NOLEN, 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR, 

(Acting)  Attorney  General. 
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APPEALS—  From  Justice  Court  to  Circuit  Court — Gas.  to  ue 
tried  De  Novo. 


April  6,  1937 


Hon.  Douglas  Mahnkey 
Prosecuting  Attorney 
Taney  County 
Forsyth,  Missouri 


Dear  Sir; 

We  have  your  request  of  Aorll  5,  1937,  for  an 
opinion  which  reads  as  follows: 

"I  have  Just  obtained  a conviction  In 
Justice  Court  for  disturbing  religious 
worship.  The  case  had  been  continued 
once  and  then  a ohange  of  venue  taken 
from  the  Township.  When  the  trial  day 
cane  defendant's  attorney  filed  motion 
for  continuance  on  the  ground  that  due 
to  no  fault  of  defendant  Important 
witnesses  for  defense  are  not  present 
and  had  not  been  subpoened.  Justice 
overruled  all  these  motions  on  the  ground 
that  defendant  had  not  used  due  dili- 
gence, having  had  twenty  days  to  get 
witnesses.  We  w~nt  to  trial  and  obtained 
a conviction. 

Defense  attorney  appealed  to  Circuit  Court. 
He  Informs  me  th  t he  will  argue  the  motions 
anew  before  the  Circuit  Court  and  that  the 
Circuit  Court  has  the  right  to  send  the 
oase  back  to  the  original  Justice  of  the 
Peace  to  be  heard  anew. 

I do  not  believe  that  to  be  the  law  or  pro- 
per procedure.  I maintain  the  case  is  tried 
de  novo  in  the  Circuit  Court  regardless 
of  any  Irregularities  in  the  Justice  Court." 
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In  answer  to  your  letter  we  refer  you  to  Section 
3448,  Laws  of  Missouri  1931,  page  202,  which  refers  to 
appeals  from  the  Justice  Coiirt  In  misdemeanor  cases  to  the 
Circuit  Court.  This  Section  provides  that  the  appellant 
must  enter  Into  a recognizance,  conditioned 

"that  the  defendant  shall  appear  at 
the  next  torm  and  -"rom  day  to  day  and 
term  to  term  thereafter,  of  the  said 
circuit  court,  and  prosecute  his 
appeal  with  due  diligence  to  a decision, 
and  obey  every  order,  sentence  and 
Judgment.*". 

A complete  scheme  of  transferring  the  entire  case 
and  proceedings  to  the  Ciro  It  Court  Is  found  In  the  statutes. 
Section  3451  R.  S.  Missouri  1929,  requires  the  Justice  of 
peace  to  cause  all  material  witnesses  to  enter  Into  a 
recognizance,  conditioned  for  their  appear  nee  to  testify 
In  the  Circuit  Court. 

Section  3452  provides  that  when  the  anneal  Is  pro- 
perly lodged  In  the  Circuit  Court  the  cause  shall  be  heard 
on  the  merits.  It  shall  be  triable  at  the  first  term  of 
the  Circuit  Court,  and  the  costs  of  both  courts  unleea 
otherwise  ordered  by  the  circuit  court,  shall  abide  the  event 
of  the  trial  In  the  Circuit  Court. 

Section  3453  provides  that  If  the  Judgment  be 
affirmed  or  If  upon  a trial  in  the  C'urt,  the  defendant  shall 
be  convloted  and  execution  shall  Issue.  The  cases  in  which 
the  Judgment  would  be  affirmed  are  those  In  which  the  defendant 
absents  himself  or  otherwise  falls  to  appear  for  trial.  In 
such  cases  the  Judgment  is  to  be  affirmed.  This  statute  was 
so  construed  In  City  vs.  Murphy,  24  Mo.  41.  If  the  defendant 
appears  In  the  Circuit  Court  then  the  case  Is  to  be  tried 
de  novo.  State  vs.  Cowing,  27  Mo.  App.  389.  Errors  committed 
In  the  Justice  Court  are  not  revlewable  In  the  Clrcu'.t  Court 
on  Appeal.  Other  remedies  may  be  available  to  the  defendant 
at  the  time  the  errors  are  oonraltted.  State  vs.  Brumley, 

53  Mo.  Aop.  126. 
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Section  .3448  as  amended  by  laws  1931,  page  202,  provides 
that  upon  an  appeal  In  a misdemeanor  case  from  the  Justice 
Court  to  the  Circuit  Court 

"such  anneal  shall  operate  as  a stay 
of  execution  thereon,  until  trial  of 
the  case  an<>w  h >s  been  had  in  the 
Circuit  Court, 

It  la  therefore  the  opinion  of  this  office  that  appeals 
from  the  Justice  of  Peace  Courts  to  the  Circuit  Courts  In 
misdemeanor  cases  should  be  tried  de  novo,  without  regard  to 
any  errors  that  may  h^ve  been  committed  by  the  Justice  of  Peace 
in  the  trial  of  the  case. 


Respectfully  submitted. 


FRANKLIN  S.  R'TAQAN, 
Assistant  'Attorney  (General 

APPROVED: 


J7  Tf."  tailor-, 

(Acting)  Attorney  General 
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BOND  iiLDCTION:  Voters  residing  in  a special  road  district 

which  includes  a part  of  a township  may  vote 
bonds  for  township  road  purposes. 


June  4 , 1937. 


kr.  Geo.  E.  Lapes, 
Clerk,  County  Court, 
Grundy  County, 
'irenton,  Missouri. 


F I L ED] 


Dear  sir: 


*.e  wish  to  acknowledge  your  letter  of  recent  date 
wherein  you  state  as  follows : 

”1  have  the  honor,  at  the  direction 
and  request  of  the  County  Court  of 
Grundy  County,  Missouri,  to  seek  an 
opinion  concerning  a township  bond 
irsue  involving  the  facts  hereinafter 
set  forth. 

Grundy  County  is  under  township 
organization.  Jefferson  township 
is  located  in  Grundy  County.  Gees' 

CreeK  .toad  district  includes  a 
portion  of  Jefferson  township — 
this  special  road  district  has 
never  issued  bonds,  and  has  no 
bonded  indebtedness. 

The  required  number  of  voters  of 
Jefferson  township,  have  presented 
a petition  to  the  County  Court,  re- 
questing that  an  election  be  held  for 
the  issuance  of  bonds— this  petition 
was  properly  submitted  in  accord- 
ance with  the  terms  and  provisions 
of  Section  7960  of  the  Revised 
Statutes  of  (1929). 

The  election  is  to  be  held  key  15th. 

Mill  you  please  inform  us  as  to  the 
following  questions.  ^1)  Can  voters  re- 
siding in  both  Jefferson  township  and 
that  portion  of  Gees'  Cre“k  District 
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located  in  the  township,  vote  on  the 
bond  issue,  or  should  the  voters  be  con- 
fined to  those  who  reside  in  that  por- 
tion of  Jefferson  township  not  included 
in  the  Gees*  Creek  District?  (2)  Is  it 
proper  for  the  County  Court  to  treat  all 
of  that  portion  of  Jefferson  township , 
which  is  not  in  the  Gees'  Creek  District, 
as  a separate  township  for  all  road  pur- 
poses; and  to  deal  with  It  as  though  it 
were  a separate  township  and  did  not  in- 
clude the  Gees'  Creek  hoad  district?’* 


Section  7960,  a.  S.  i*o,  1929,  provides  that  road 
bonds  niay  be  issued  by  the  board  of  commissioners  for  special 
road  districts  and  by  county  courts  for  townships,  in  part, 
as  follows: 


"The  board  of  cormis si oners  of  any  • 
special  road  district  organized  • 
and  incorporated  under  the  laws  of  . 
this  state,  for  end  on  behalf  of  such 
district,  and  the  county  courts  of  the 
several  counties,  on  behalf  of  any 
township  in  their  respective  comities, 
are  hereby  authorized  to  issue  road 
bonds  * * 

Section  7961,  h.  S.  iio.  1929,  provides  how  an  election 
shall  be  held  for  the  issuance  of  road  bonds,  in  part,  as 
follows : 


"Whenever  the  board  of  comulssioners 
of  any  special  road  district  proposes 
to  issue  bonds  for  road  purposes,  they  * 
shall  order  an  election  to  be  held 
for  that  purpose;  and  whenever  twenty 
le^al  voters  of  any  township  shall 
file  with  the  clerk  of  the  county  court 
wherein  the  township  is  located  a 
petition  in  writing  asking  that  bonds 
for  road  purposes  be  issued  for  and 
on  behalf  of  suoh  township,  it  shall 
be  the  duty  of  the  court  to  order  an 
election  to  be  held  in  such  township 
upon  the  question  of  issuing  bonds. 
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* * * * Provided,  that  no  person 
shall  be  permitted  to  vote  at  such 
eleotion  v ho  would  not  be  Qualified  to 
vote  at  a general  election  were  a 
general  election  held  on  that  day. 

If  it  shall  appear  that  two- thirds  of 
the  voters  voting  at  such  election 
on  said  question  shall  have  voted  in 
favor  of  the  issuance  of  said  bonds, 
the  board  of  commissioners  of  the 
special  road  district,  or  the  county 
court,  as  the  case  may  be,  shall  order 
and  direct  the  execution  of  the  bonds 
for  and  on  behalf  of  such  special  road 
district  or  township,  and  shall  provide 
for  the  levy  and  collection- of  a direct 
annual  tax  upon  all  the  taxable  property 
in  said  district  or  township  sufficient 
to  provide  for  the  payment  of  the 
principal  and  interest  of  the  bonds  so 
authorized  as  they  respectively  become 
due. " 

Section  7964,  K.  S.  u).  1929,  provides  as  follows: 

"The  four  next  preceding  sections, 
to-wit : sections  7960,  7961,  7962 
and  7963,  h.  8.  1929,  shall  not 
apply  to  any  township,  the  whole  or 
any  part  of  which  is  included  in  a 
special  road  district  that  has  issued 
bonds,  the  whole  or  any  part  of  which 
are  outstanding  and  unpaid;  nor  shall 
said  sections  apply  to  any  special 
road  district  which  includes  the  whole 
or  any  part  of  any  township  which  has 
issued  bonds  for  road  purposes,  the 
whole  or  any  part  of  which  bonds  are 
outstanding  and  unpaid,  nor  shall  said 
sections  apply  to  any  special  road 
district  which  includes  the  whole  or  any 
part  of  the  territory  of  any  other 
snecial  road  district  which  has  incurred 
an  Indebtedness  evidenced  by  an  issue 
of  bonds,  the  whole  or  any  part  of  which 
are  outstanding  and  unpaid." 
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Section  9764,  supra,  i ecognizes  that  a township  may 
include  the  whole  or  any  part  of  a special  road  district 
by  specifically  providing  that  Sections  7960  and  7961,  supra, 
ax-ong  others,  shall  not  apply  to  any  township,  the  whole  or 
any  part  of  which  is  Included  in  a special  road  district  that 
has  issued  bonds.  .*e  are  advised  that  Gees*  Creek  Road 
district,  which  includes  a pert  of  Jefferson  township,  has 
never  voted  bonds,  so  that  Sections  7960  and  7961,  supra, 
among  others,  clearly  apply. 

In  calling  an  election  to  issue  bonds  for  road  pur- 
poses it  is  necessary  that  the  Grundy  County  Court,  on 
behalf  of  Jefferson  township,  have  filed  with  the  Clerk  of 
the  Court  a petition  of  twenty  legal  voters  of  the  township, 
and  that  two-thirds  of  the  voters  voting  at  such  election 
on  the  question  vote  in  favor  of  the  Issuance  of  the  bonds. 

tie  are  of  the  opinion  that  the  voters  residing  in 
both  Jefferson  township  and  that  portion  of  the  Gees'  Creek 
Road  district  located  in  the  township  should  vote  on  the 
bond  issue,  since  a qualified  voter,  under  the  aforementioned 
statute,  does  not  forfeit  his  privileges  and  duties  under  the 
township  organization  law  by  also  coining  within  a special 
road  district. 

iVe  are  further  of  the  opinion  that  the  County  Court 
should  not  treat  that  portion  of  Jefferson  township  that  is 
not  in  Gees'  Creeic  noad  District  as  a separate  township  for 
all  road  purposes.  Jefferson  township  and  those  that  come 
within  its  operation  as  a political  unit  do  not  lose  their 
identity  by  also  being  a part  of  the  special  road  district. 


Yours  very  truly. 


UJJL  tfASSUhkAN , 

Assistant  Attorney  General. 

APPROVED: 


J.  TaYEok, 

(Acting)  Attorney  General. 


kW:HR 


CO-OPERATIVE  ASSNS,  - DEFINITION  OF  WORDS  - MERCANTILE  BUSINESS  OR 
CO-OPERATIVE  PLAN 


July  lb,  1937, 

'7  0 


FILED 


Honorable  Russell  Maloney 
Corporation  Commissi,  oner 
Capitol  building 
Jefferson  City,  Missouri 


bear  3ir* 


This  .Department  is  in  receipt  of  your  letter  of 
July  9th,  wherein  you  state  as  follows* 

"* section  12748,  Revised  Statutes  of 
Missouri,  1929,  provides  as  follows: 

’’^ny  number  of  prsons,  not  less  than 
twelve  (12),  may  associate  themselves 
together  as  a co-oporative  association, 
society  or  exchange,  having  all  the 
Incidents,  powers  and  privileges  of 
corporations,  for  the  purpose  of  con- 
ducting any  agricultural  or  mercantile 
business  on  the  co-operative  plan, 
including  the  buying,  selling,  manu- 
facturing, storage,  transportation  or 
other  liana  ling  or  dealing  in  or  with  by 
associations  of  agriculturists,  of 
agricultural,  dairy  or  similar  products, 
and  including  the  manufacturing  trans- 
formation of  such  articles  into  products 
derived  therefrom,  and  for  the  purpose 
of  the  purchasing  of  or  selling  to  all 
shareholders  and  others  groceries,  pro- 
visions and  all  other  articles  of 
merchandise, " 

"'The  department  requests  the  favor  of 
an  opinion  from  your  office  as  to  whether 
or  not  by  the  use  of  the  words  "or  mercan- 
tile business  on  the  co-operative  plan", 
as  used  in  the  above  section,  extends  the 
right,  on  the  part  of  individuals,  to 
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incorporate  under  that  act  a mercan- 
tile business  not  directly  connected 
or  Incident  to  agricultural  activities* 

"'In  connection  with  the  above  query, 
we  call  your  attention  to  oectlon  12761, 
Revised  statutes  of  Missouri,  1929,  which 
provision  extends  only  to  cooperative 
agricultural  corporations  heretofore 
organized  the  legal  right  to  come  within 
the  provisions  of  this  act.  It  would 
seem,  by  this  section,  that  it  was  the 
Intent  of  the  legislature  to  restrict 
cooperative  companies  to  agricultural 
enterprises  or  such  enterprises  that 
extend  aid  to  agriculturists, * 

"The  department  has  heretofore  submitted 
the  above  inquiry  to  your  office  but  due 
to  the  many  recent  requests  that  we  again 
submit  the  question  to  your  office  for 
further  consideration  accounts  for  our 
resubmission  of  this  question  for  further 
consideration  on  the  ya.rt  of  your  office," 


section  12748,  supra,  states  that, 

"^ny  number  of  persons,  not  less  than 
twelve  (12),  may  associate  themselves  to- 
gether as  a co-operative  association, 
society  or  exchange,  having  all  the  in- 
cidents, powers  and  privileges  of  corpora- 
tions, for  the  purpose  of  conducting  any 
agricultural  or  mercantile  business  on 
the  co-operative  plan, 

The  statute  reads,  "any  number  of  persons,  not  less 
than  twelve  (12)."  No  limitation  here  that  they  be  engaged 
in  agricultural  pursuits.  "..ay  associate  themselves  together 
as  a co-operative  * * * for  the  purpose  of  conducting  any 
agricultural  or  mercantile  business  on  the  co-operative  plan." 
They  may  engage  in  the  agricultural  'or"  in  the  alternate, 
mercantile  business.  Were  we  then  to  halt  here,  there  would 
still  be  no  limitation  that  the  twelve  or  more  persons  must  be 
engaged  in  agricultural  pursuits. 
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The  statute  then  reads  further  and  provides  that 
the  agricultural  or  mercantile  business  on  the  co-operative 
plan  is  "Including  the  buying,  selling,  manufacturing,  storage, 
transportation  or  other  handling  or  dealing  In  or  with  by 
associations  of  agriculturists,  of  agricultural,  dairy  or 
similar  products,  and  including  the  manufacturing  transformation 
of  such  articles  into  products  derived  therefrom,  and  for  the 
purpose  of  the  purchasing  of  or  selling  to  all  shareholders  and 
others  roceries,  provisions  and  all  other  articles  of  merchan- 
dise," 


In  an  opinion  directed  to  you  u der  date  of  February 
16,  1937,  we  took  the  position  that  the  statute  restricted  the 
organization  of  co-operatives  for  agricultural  or  mercantile 
business  to  "associations  of  agriculturists,"  however,  our 
attention  has  been  called  to  the  fact  that  the  word  "including," 
as  used  in  the  statute,  is  a word  of  enlargement  and  not  of 
limitation.  Generally  speaking,  this  may  be  said  to  be  true, 
but  an  examination  of  the  Journals  of  the  legislative  assembly 
showing  the  original  bill  and  amendments  tie  reto  reveals  a differ- 
ent intent  on  the  part  of  the  legislature. 

The  statute  being  of  doubtful  meaning  we  may  resort 
to  the  Journals  of  the  Legislative  assembly  to  ascertain  the 
intent  of  the  Legislature.  Thus,  in  the  case  of  ux  parte  Helton, 
93  W.  913,  117  ko.  app.  609, l.c.  620,  we  find  the  following 
language  of  tne  court: 

"outherlani  says:  ' T he  proceedings  of  the 
Legislature  in  reference  to  the  passage 
of  an  act,  may  be  taken  into  consideration 
in  construing  the  act.  Thus  reports  of 
committees  made  to  the  legislature  have 
been  held  to  be  proper  sources  of  information 
in  ascertaining  the  intent  or  meaning  of 
the  act,  amendments  made  or  proposed  and 
defeated  may  also  throw  light  on  the  con- 
struction of  the  act  as  finally  passed  and 
may  ^properly  be  taken  into  consideration.* 

(2  ^Htherland  on  Construction  of  statutes, 
sec,  470.) 


"In  Ldgar  v.  Board  of  Commi  sioners,  70  Ind, 
1.  c,  338,  the  court  said:  *vVhere  as  In  this 
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case  a statute  has  been  enacted,  which 
Is  susceptible  of  several  widely 
different  constructions,  we  know  of  no 
better  means  for  ascertaining  the  will 
and  intention  of  the  Legislature  than 
that  which  is  afforded  in  this  case  by 
the  history  of  the  statute  as  found 
in  the  Journals  of  the  two  legislative 
bodies. 

a further  guide  in  ascertaining  the  intent  of  the 
Legislature  is  to  examine  the  title  to  the  act,  it  being  an 
essential  part  thereof.  fhe  court  in  the  case  of  -harp  v. 
Producers  Produce  Company,  47  3.  W.  (2d)  242,  226  wo,  App. 

189,  1.  c.  192,  in  declaring  this  principle,  states  that, 

"oince  the  title  to  an  act  is  essentially 
a part  of  the  act  and  is  itself  a legis- 
lative expression  of  the  general  scope  of 
the  bill,  it  may  be  looked  to  as  an  aid 
in  arriving  at  the  intent  of  the  Legislature." 

Ihe  House  Journal,  Vol.  1,  50th  General  Assembly 
(p.  502)  shows  that  the  original  bill  was  introduced  on  February 
26,  1919,  by  ^r,  <>agner  and  entered  upon  the  calendar  as 
"House  bill  Wo.  845."  The  title  to  the  bill  a 3 introduced 
reads  as  follows: 

"an  act  to  provide  for  the  formation  of 
co-operative  agricultural  or  horticultural 
associations,  instituted  for  the  purpose 
of  mutual  help,  and  not  having  capital 
stock  or  conducted  for  profit,  and  for 
other  purposes;" 

On  Larch  5th  the  bill  was  read  a second  time  and 
referred  to  the  Committee  on  Agriculture  (H.  J.  p.  616). 

On  Larch  12th  the  bill  was  reported  by  the  Committee 
with  the  recommendation  that  the  bill  "do  pass"  with  committee 
substitute  as  follows  (H.  J.  pp.  732,733): 

"An  act  to  provide  for  and  authorize 
the  incorporation  of  agricultural  co- 
operative associations  for  the  purpose 
of  conducting  any  agricultural  business 
on  the  co-operative  plan,  including  the 


Hon.  Kussell  *ualoney 


-5' 


July  16,  1937 


buying,  selling,  manufacturing,  storage, 
transportation  or  other  handling  or 
dealing  in  or  with  by  associations  of 
agriculturists  of  agricultural,  dairy  or 
similar  products,  and  including  the 
manufacturing  transformation  of  such 
articles  into  products  derived  therefrom, " 

Un  i-arcn  20th  the  bill  was  placed  on  special  order 
of  business  for  2 p.  m.  Monday,  **arch  23,  1919  (H.  J,  p.  841) 

• 

On  inarch  24th  the  committee  substitute  for  the  bill 
was  taken  up  for  engros  ment  and  the  following  proceedings 
had  (H.  J,  pp.  880,  881,  882 )i 


" On  motion  of  isr.  <agner,  coniaittee  sub- 
stitute for  house  bill  No.  845  was  taken 
up  for  engrossment. 

"Committee  substitute  for  House  bill  No. 

845,  entitled 

"an  uct  to  provide  for  and  authorize  the 
incorp oration  of  agricultural  co-operative 
associations  fbr  the  purpose  of  conducting 
any  agricultural  business  on  the  co-operative 
*lan,  including  the  buying,  selling,  manu- 
facturing, storage,  transportation,  or 
other  handling  or  dealing  in  or  with  by 
associations  of  agriculturalists,  or  agricul- 
tural, dairy  or  similar  products,  and  in- 
cluding the  manufacturing  transformation 
of  such  articles  into  products  derived 
^herefrom. 

"u-r.  .*agner  offered  the  following  amend- 
ment to  committee  substitute  for  house 
bill  No.  845: 


"xuaeodment  ao.  1. 

"amend  the  title  to  committee  substitute 
for  House  bill  No.  845  by  inserting  in  line 
5 before  the  v/ord  'associations'  the  ward 
'by;'  also,  amend  the  said  title  by  changing 
the  word  'agriculturalists'  to  read  'agri- 
culturists. ' 
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"«;hich  was  read  and  adopted, 

"“r,  arner  offered  the  following  amend- 
ment to  committee  substitute  for  House 
bill  No,  845: 

■amendment  No,  2, 

amend  section  1,  line  9 of  cooi-lttee 
substitute  for  House  bill  j>o.  846  cbangiz^ 
the  word  'agriculturalists*  to' agricul- 
turists, ' 

"Which  was  read  and  adopted, 

"iir,  warren  offered  the  following  amend- 
ment to  committee  substitute  for  House 
bill  No,  846: 

"Amendment  No,  3* 

"amend  committee  substitute  for  House  bill 
No,  846  by  Inserting  before  the  word 
•business'  In  line  6 of  section  1 of  the 
printed  bill  the  following  wards:  *or 
mercantile,*  and  by  striking  out  the 
period  In  line  11  of  section  1,  Inserting 
a comma  and  the  following  words:  'and  for 
the  purpose  of  purchasing  or  of  selling 
to  all  shareholder  a und  others  groceries, 
provisions,  and  all  other  articles  of 
merchandise, * 

"Which  was  read  and  adopted, 

"i*r.  .Vagner  offered  the  following  amend- 
ment to  committee  substitute  for  House  bill 
So,  845: 

".unendment  No,  4, 

"ivmend  committee  substitute  for  House  bill 
No,  845  by  inserting  before  the  word 
'co-operative*  in  line  2 of  the  title  and 
before  the  word  'business*  in  line  3 of 
the  title  the  following  words:  'or  mercan- 
tile,' and  by  striking  out  the  period  at 
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the  end  of  the  title.  Inserting  a 
comm  and  the  following  words:  ' and  for 
the  purpose  of  the  purchasing  of  or 
selling  to  all  hareholders  and  others 
groceries,  provisions,  and  all  other 
articles  of  merchandise, ' 

"Which  was  read  and  adopted* 

"On  motion  of  Mr*  Wagner,  committee  sub- 
stitute for  House  bill  No*  845  was  ordered 
engrossed  and  printed  as  amended* 

"On  motion  of  Mr*  Whitaker,  the  vote  by 
which  the  committee  substitute  for  House 
Bill  846  was  ordered  engrossed  and  printed 
was  reconsidered* 

"On  motion  of  Mr*  «.agner,  committee  sub- 
stitute for  house  bill  A‘o*  845  was  read 
and  adopted* 

"On  motion  of  Mr*  Wagner,  committee  sub- 
stitute for  House  bill  No*  845,  as  amend- 
ed, was  ordered  engrossed  and  printed." 

On  March  31st  the  Committee  on  Engrossed  bills 
reported  the  following  entitled  bill  as  correct  (H.  p.  992): 

"an  act  to  provide  for  and  authorize  the 
incoiTporation  of  agricultural  or  mercantile 
co-operative  plan,  including  the  buying, 
selling,  manufacturing,  storage,  trans- 
portation, or  other  handling  or  dealing 
in  or  with  by  associations  of  agriculturists, 
of  agriculture,  dairy  or  similar  products, 
and  including  the  manufacturing  transfor- 
mation of  such  articles  into  products  de- 
rived therefrom,  and  for  the  purpose  of 
the  pur  chasing  or  of  selling  to  all  share- 
holders and  others  groceries,  provisions, 
and  all  other  articles  of  merchandise," 

On  April  2d  Mr*  Vagner  called  up  Committee  substitute 
for  trie  bill  for  third  reading  and  final  passage,  entitled  (H.  J 
p.  1036): 
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"iui  act  to  provide  for  and  authorize 
the  incorporation  of  agricultural  or 
mercantile  co-operative  associations 
for  the  purpose  of  conducting  any 
agricul tural  or  mercantile  business 
on  the  co-operative  plan,  including 
the  buying,  selling,  manufacturing, 
storage,  transportation,  or  other  hand- 
ling or  dealing  in  or  with  by  associa- 
tions of  agriculturists,  of  agricul- 
tural, dairy  or  similar  products,  and 
including  the  manufacturing  or  trans- 
formation of  such  article  s into  products 
derived  therefrom,  and  for  the  purpose 
of  the  purchasing  of  or  selling  to  all 
shareholders  and  others  groceries,  pro- 
visions and  sill  other  articles  of 
merchandize,” 

Bill  was  read  third  time  and  passed  with  an  emergency 
clause  (H.  J,  1036,  1037), 

On  tlay  2d  a message  was  received  from  the  oenate 
adopting  the  above  entitled  bill  (H,  J,  Vol,  II,  p,  1979), 

On  *-ay  7th  Committee  on  ‘'enrolled  Bills"  reported 
the  following  entitled  bill  (H,  J,  2131): 

"An  act  to  provide  for  and  authorize  the 
incorporation  of  agricul tural  or  mer- 
cantile co-operative  associations  for 
the  purpose  of  conducting  any  agricul- 
tural or  mercantile  business  on  co- 
operation plan.  Including  the  buying, 
selling,  manufacturing,  storage,  trans- 
portation, or  other  handling  or  dealing 
in  or  with  by  associations  of  agricul- 
turists, of  agricultural,  dairy  or 
similar  products,  and  including  the 
manufacturing  transformation  of  such 
articles  into  products  derived  therefrom, 
and  for  the  purpose  of  purchasing  of  or 
selling  to  all  shareholders  and  other 
groceries,  provisions  and  all  other 
articles  of  merchandise,  with  an  emer- 
gency clause,” 

which  was  signed  by  the  speaker  (H,  J,  p.  2135), 
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iUi  examination  of  the  bill  as  introduced  reveals 
that  It  was  the  Intent  of  the  Legislature  to  restrict  formation 
of  co-operatives  to  "associations  of  agriculturists"  (H.  J.  p. 
732),  the  word  "including  being  a part  of  the  title  of  the 
act  before  th*  words  "or  mercantile"  were  included  by  committee 
substitute.  If  the  title  to  the  act  as  introduced  had  included 
the  authorization  to  organize  any  agricultural  or  mercantile 
business  on  the  co-operative  plan  and  then  It  followed  with  the 
word  "including,"  there  would  be  merit  to  the  contention  that 
the  word  as  used  is  merely  one  of  enlargement  and  not  restric- 
tion. however,  such  is  not  the  case, 

i'tirther  emphasis  to  the  contention  that  the  Legis- 
lature was  primarily  interested  in  the  welfare  of  those 
engaged  in  agricultural  pur suits  Is  lent  by  the  emergency 
clause  of  the  act,  which  provides  as  follows  (Laws  of  Missouri, 
1919,  Sec.  18,  pp.  119,  120) z 


"This  act  being  for  the  immediate 
preservation  of  agricultural  products 
and  the  like,  and  being  necessary  for 
the  imme<Uate  conservation  of  the 
welfare  of  the  agricultural  part  of  the 
state,  an  emergency  is  hereby  declared 
to  exist  within  the  meaning  of  the 
Constitution,  and  therefore,  this  act 
shall  go  into  effect  immediately  upon 
its  passage  and  approval." 

It  is  evident  from  the  foregoing  that  the  Legislature's 
Intent  was  to  permit  associations  of  agriculturists  to  organize 
co— operatives  for  agricultural  or  mercantile  purposes  in  order  to 
^preserve  their  products  and  was  not  interested  nor  did  It  authorize, 
as  far  as  this  particular  act  is  concerned,  the  creation  of  co- 
operatives by  groups  of  individuals  for  the  purpose  of  purchasir^ 
and  selling  groceries,  gasoline,  et  cetera. 

The  act  was  originally  placed  under  the  chapter 
entitled  "corporations'  and  at  present  is  tinder  the  heading  of 
"agriculture.  ' However,  as  pointed  out  by  the  court  in  the  case 
of  State  v.  «*aurer,  164  6.  W.  551,  255  Mo.  152,  the  headings  of 
chapters,  articles  and  sections  In  the  revised  statutes  are  merely 
arbitrary  designations  inserted  for  convenience  of  reference  and 


faon.  Russell  inloney 


10- 


July  lo,  1937, 


have  no  legislative  authority  to  lessen  or  expand  the  letter 
or  meaning  of  the  law. 

Further  evidence  of  legislative  intent  is  Section 
12761,  R,  S,  Ito,  1929,  as  follows: 

"All  co-operative  agricultural  corpora- 
tions, companies  or  associations, 
coming  within  the  purview  of  this  law, 
and  heretofore  organized  and  doing 
busi.nss  under  prior  statutes  and  which 
have  attempted  so  to  organize  and  do 
business,  shall  have  the  benefit  of  all 
provisions  of  this  law  and  be  bound 
thereby  on  filing  with  the  secretary 
of  state  a written  declaration,  signed 
and  sworn  to  by  the  president  and 
secretary,  to  the  effect  that  such  co- 
operative company  or  association  has, 
by  a majority  vote  of  its  shareholders, 
decided  to  accept  the  benefits  of  and 
to  be  bound  by  the  provisions  of  this 
law." 

The  specific  mention  that  agricultural  cooperatives 
organized  prior  t o the  act  could  avail  themselves  of  the  benefit 
of  the  law,  clearly  implies  the  exclusion  of  prior  cooperatives 
engaged  in  the.  mercantile  business.  The  court  in  the  case  of 
Kansas  City,  i»io»,  v,  J,  1,  Case  Threshing  Liach.  Co,,  87  o,  IN, 

(2d)  196,  1.  c.  206,  337  ifio.  913,  said: 

"‘It  is  a general  rule  of  (statutory) 
interpretation  that  the  mention  of  one 
thing  implies  the  exclusion  of  another 
thing;  express io  uniua  est  exclusio 
alterlus. ' 25  R.  C.  L.  981,  section 

229;  26  C,  J,  220  ; 59  C.  **.  980-986, 
sections  580-683," 

■■‘6  are  not  unmindful  of  the  fact  that  the  Corporation 
Department  has  permitted  co-operatives  to  be  organized  for 
mercantile  business  by  individuals  other  than  those  engaged  pri- 
marily in  agricultural  pursuits  and  that  courts  will  give  weight 
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to  the  construction  placed  upon  laws  by  departments  admin- 
istering same.  However,  the  court  will  not  sustain  sudd 
construction  if  same  is  obviously  wrong.  Ihelps  Scott, 

30  S.  W.  (2d)  (iio.)  69,  1.  c.  71. 

Upon  reconsideration  we  are  still  of  the  opinion 
that  not  less  than  twelve  (12)  persons  engaged  primarily  in 
agriculture  may  organize  under  Article  29  of  Chapter  87  of 
the  Revised  Statutes  of  Missouri,  1929,  and  as  an  incident  to 
their  business  purcha se  and  sell  to  their  members  and  others 
groceries,  provisions  and  all  other  articles  of  merchandise. 


Respectfully  submitted. 


AaX  WAoShRiiAN, 

Assistant  Attorney-General 


APPROVED: 


J.  E.  i'A&o>R 

(Acting)  Attorney-General, 


M,:£G 


GAMBLING : Shooting  gallery 


September  3,  1937 


Honorable  Douglas  Mahnkey 
Prosecuting  Attorney 
Taney  County 
Fbrsyth, Missouri 

Dear  Sir: 

We  have  your  request  of  August  31,  1937,  for 
an  opinion,  which  reads  as  follows: 

"Kie  operator  posts  $5.00.  He 
charges  10  cents  for  three  shots. 

At  every  40  cents  taken  in  the 
operator  adds  5 cents  to  the  "Pot" 
that  is  the  original  $5.00.  The 
party  who  is  able  to  make  a cer- 
tain mark  receives  the  "pot"  and 
the  fund  is  allowed  to  run  until 
someone  achieves  the  mark." 

Prom  the  above  and  foregoing  it  would  appear 
that  the  shooting  gallery  is  a gambling  device  and, 
therefore,  prohibited  by  law. 

In  Commonwealth  v.  Plissner,  4 N.  £.  (2d)  241, 
the  Supreme  Court  of  Massachusetts  held  a grabbing 
machine  played  by  the  skill  of  the  operator  was  a 
gambling  device.  Other  so-called  games  of  skill, 
such  as  throwing  a ball  on  a dart  game,  have  been 
held  to  be  gambling  devices.  People  v.  Baddaty,  30 
Pac.  (2d)  634,  and  State  v.  Schwenter,  60  Pac.  (2d) 
938. 


It  is,  therefore,  the  opinion  of  this  office  that 
the  machine  described  in  your  letter  as  a shooting 
gallery  is  a gambling  device. 


Respectfully  submitted 


APPROVED:  FRANKLIN  E.  REAGAN 

Assistant  Attorney  General. 


J.  E.  TAYLOR 

(Acting)  Attorney  General 


PER: AH 


PRACTICE  OF  LAW : Before  State  Boards;  Blue  Sky  Conunl ssioner , 

etc. 


October  1 , 1937, 


Honorable  Russell  laloney. 
Commissioner  of  Securities, 
Secretary  of  State* s Office, 
Jefferson  City,  Missouri, 


Dear  Mr,  Maloney: 

We  have  your  request  of  February  25,  1937,  for 
an  opinion  of  this  office,  reading  as  follows: 

"This  department  is  desirous  of  obtain- 
ing from  you  an  opinion  regarding  the 
practice  before  this  commission  by  per- 
sons not  licensed  as  Missouri  lawyers. 

Of  course,  it  is  understood  that  any 
person  may  appear  in  his  own  behalf  and 
this  office  does  not  intend  to  restrict 
that  privilege  in  any  way  and  your  opin- 
ion is  sought  only  as  to  persons  ap- 
pearing in  a representative  capacity, 

"If  you  will  permit  me  I would  like  to 
offer  the  following  which  will  give 
you  some  idea  of  our  attitude  in  the 
matter.  We  ar<  frequently  confront- 
ed with  a problem  of  having  a stock 
deal  brought  here  for  registration 
where  the  issuing  corporation  is  a 
foreign  corporation,  the  assets  be- 
hind the  8 ecurities  are  in  another 
state,  the  underwriters  and  the  brok- 
ers are  residents  of  other  states  and 
the  attorneys  representing  the  corpora- 
tion are  not  licensed  to  practice  in 
Missouri  and  not  residents  of  this 
state.  In  such  a case  It  Is  our  per- 
sonal feeling  that  none  of  these  par- 
ties owe  to  this  commission  or  to  the 
state  of  Missouri  any  moral  obligation 
from  any  standpoint  nor  are  they  subject 
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control  or  regulations  by  ua  other  than  for 
violation  of  some  part  or  provision  of  the 
securities  law, 

"It  would  be  much  to  our  liking  if  every  Is- 
sue coming  to  this  department  could  at  least 
be  presented  to  us  by  a resident  lawyer  of 
Missouri.  W®  would  like  to  have  your  opinion 
cover  the  following  points. 

FIRST:  Practice  before  the  Commissioner 

of  Securities  constitute  the  prac- 
tice of  law,  and  is  restricted  to 
attorneys. 

SI5C0ND:  The  restriction  of  practice  be- 

fore this  commission  to  members  of 
the  Missouri  Bar  holding  the  Bar 
enrollment  receipt  froi:  the  circuit 
clerk  of  their  county  as  is  other- 
wise required  of  all  lawyers  in 
this  state. 

THIRD:  The  Commissioner  of  Securities  may 

by  rule  require  the  certificate  of 
a reputable  lawyer  licensed  to  prac- 
tice in  Missouri." 


For  the  purpose  of  this  opinion  we  shall  treat  each 
of  the  foregoing  divisions  separately. 


I. 


Practice  before  the  Commis- 
sioner of  Securities  consti- 
tutes the  practice  of  law, 
and  is  restricted  to  attor- 


An  examination  of  the  statutory  law  os  Missouri  re- 
veals that  securities  may  or  may  not  be  exempt  from  "the  Mis- 
souri Securities  Act."  If  not  exempt  they  may  be  registered 
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either  by  (1)  notification,  or  (2)  qualification,  both 
methods  of  registration  require  the  preparation  of  statements 
and  applications  in  conformity  with  state  law  and  the  rules 
of  the  commissioner  of  Securities.  Sections  7728,  7729  and 
7730  R.  S.  Missouri,  1929.  When  Securities  are  registered  by 
qualification,  one  of  the  rules  of  the  Commissioner  of  Securi- 
ties is  as  follows: 

"Form  Q is  to  be  used  for  all  applica- 
tions for  registration  by  qualification, 
except  investment  corporations.  This  in- 
cludes manufac  tiring  corporations,  mining, 
oil  royalties  and  drilling,  real  estate 
and  cemetery  promotions  where  bonds,  stocks 
or  debentures  are  involved.  Installment  in- 
vestment certificates  not  supported  by  a 
portfolio  of  stocks  (portfolio  issues  must 
use  Investment  Trust  form),  breweries  and 
distilleries,  sale  of  oil  ahead  of  the 
drill,  etc.  We  require  the  certificate  of 
a reputable  la.vyer  that  ~EKe  issue  is  vallcl  a 
and  legal,  and  the  corporation,  express  trust 
or  association  las  been  legally  formed  and 
is  in  good  standing^  lining  and  oil  deals 
must  furnish  geological  report  signed  by 
Dr,  H.  A.yuehler,  State  Geologist  of  Mis- 
souri, Holla,  too.  See  that  every  exhibit 
required  by  Form  Q is  filed,  each  exhibit 
signed  by  the  president  and  secretary  of  the 
applicant.  Avoid  riders  on  Form  Q,  and  use 
additional  exhibits  Instead  of  riders.  Ac- 
tual balance  sheet  and  pro  forma  balance 
sheet  must  be  signed  by  the  accounting  con- 
cern, and  in  addition  to  the  firm  name,  the 
name  of  the  resident  partner  should  be  signed. ” 


The  application  of  dealers  and  salesmen  must  be  in 
writing.  Section  7744  R.  S.  Missouri  1929.  Even  though  forms 
are  provided  for  all  the  necessary  steps  in  the  registration  of 
securities,  and  all  that  is  required  is  the  filling  out  of  such 
forms,  yet  such  practice  calls  for  legal  skill  and  training  and 
is  the  preparation  of  written  instruments  within  the  practice 
of  law.  In  re:  Matthews  (Idaho  1936)  62  Pac.  578. 
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The  commissioner  is  required  to  hold  hearings.  Sec- 
tions 7729,  7736,  7737,  7743,  7745,  K.  S.  Missouri  1929,  and 
appeals  from  the  final  order  of  the  commissioner  are  authoriz- 
ed, 7729,  7743  R.  S.  Mo.  1929.  Witnesses  may  be  subpoenaed  by 
either  the  party  or  the  commissioner  of  securities,  and  may 
be  compelled  to  testify  under  oath.  Impositions  may  be  taken 
as  in  civil  cases.  7737  E.  S.  Mo.  1929. 

These  powers  are  similar  to  those  delegated  to  and 
exercised  by  the  Public  Service  Commission  of  Missouri.  There 
hearings  may  be  held,  witnesses  examined  and  questions  of  law 
and  of  fact  passed  upon  and  the  decision  of  the  Public  Service 
Commission  reviewed  by  the  Courts.  Sections  5232,  5233,  5234 

R.  S.  Mo.  1929. 

These  activities  before  the  Public  Service  Commission 
have  been  held  to  constitute  the  practice  of  law,  and  laymen 
who  engaged  in  such  practices  held  guilty  of  contempt  by  the 
Supreme  Court  of  this  State  in  Clark  vs.  Austin,  et  al.  101 

S. W.(2d)  977.  In  that  opinion  the  Supreme  Court,  en  banc,  said 
l.c.  982: 


* It  would  be  difficult  to  give  an  all- 
inclusive  definition  of  the  practice  of 
law,  and  we  will  not  attempt  to  do  so. 

1t  will  be  sufficient  for  present  pur- 
poses to  say  that  one  is  engaged  in  the 
practice  of  law  when  he,  for  a valuable 
consideration,  engages  in  the  business 
of  advising  persons,  firms,  associations 
or  corporations  as  to  their  rights  under 
the  law  or,  appears  in  a representative 
capacity  as  an  advocate  in  proceedings 
pending  or  prospective,  before  any  court, 
commissioner,  referee,  board,  body,  com- 
mittee or  commission  constituted  by  law 
or  authorized  to  settle  controversies, 
and  there,  in  such  representative  capac- 
ity* performs  any  act  or  acts  for  the 
purpose  of  obtaining  or  defending  the 
rights  of  their  clients  under  the  law. 
Otherwise  stated,  one  who,  in  a repre- 
sentative capacity,  engages  in  the 
business  of  advising  clients  as  to  their 
rights  under  the  law,  or  while  so  en- 
gaged, performs  any  act  or  acts  either 
in  court  or  outside  of  court  for  that 
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purpose.  Is  engaged  in  the  practice  of 
law.  Rhode  Island  Bar  Association  et  al. 
vs.  Automobile  Service  Association,  supra; 
People  ex  rel,  Illinois  Bar  Association 
et  al,  v.  Peoples  Stock  Yards  State  Bank, 
supra;  Fltchette  vs,  Taylor  (inn.), 

254  H.W.  910,  94  A.L.R.  336,  In  Re*  Inn- 

can,  83  S.C.  186,  65  S.t.  210,  24  L.R.A. 

(K,S.)  750;  Boykin  vs.  Hopkins,  174  Ga. 
511,  162  S.E.  796. " 


In  the  Austin  case,  supra,  the  three  opinions  of 
the  Court  are  exhaustive  of  research,  unanswerable  and  funda- 
mentally sound  in  principle.  There  can  no  longer  be  any  doubt 
that  the  practice  before  a state  commission,  such  as  outlined 
above.  Is  the  practice  of  law. 

It  Is  the  opinion  of  this  office  that  to  practice 
as  herein  outlined  before  the  Commissioner  of  Securities  is 
limited  to  licensed  attorneys. 


II. 

The  restriction  of  practice 
before  this  commission  to 
members  of  the  Missouri  bar 
holding  the  Bar  enrollment 
receipt  from  the  circuit 
clerk  of  their  county  as  is 
otherwise  required  of  all  law- 
yers  in  this  state. 


The  answer  to  this  question  principally  Involves  the 
right  of  non-resident  attorneys  to  practice  law  in  this  state. 

No  such  right  exists  and  the  qppearance  of  non-resident  attor- 
neys In  this  state  Cor  the  purpose  of  practicing  law  Is  a bare 
and  limited  courtesy  extended  by  this  state  to  such  non-residents. 
In  Mason  vs.  Pilkea,  59  Pa.  (2)  1087,  l.c.  1097,  an  Idaho  Court 
said* 

"The  privilege  of  appearing  as  counsel 
In  our  courts  is  granted  to  non-resident 
attorneys,  not  as  a right,  but  as  a 
courtesy*  * *•" 


Honorable  Bussell  Maloney 


-6- 


/Qr's/.  / 

iu±?=-M>,  1937 


•i'o  the  same  effect  is  In  re  I Dobbs,  286  N.Y.^.  24; 

This  same  general  rule  is  applicable  to  Missouri. 

Considerable  investigation  has  been  made  with  refer- 
ence to  the  treatment  of  this  subject  in  other  states.  In 
some  states  little  or  no  restriction  Is  imposed  on  non-resident 
attorneys  who  wish  to  practice  occasionally  or  frequently  in 
that  state.  This  is  particularly  true  In  the  states  of  North 
Dakota,  Nebraska,  Oklahoma,  Kentucky,  Maine,  Maryland,  Utah, 

Ohio  and  Wisconsin.  Other  states  permit  non-resident  attor- 
neys having  occasional  business  to  be  admitted  pro  hac  vice 
(for  this  occasion)  in  the  discretion  of  the  Court  before  whom 
the  non-resident  attorney  appears.  This  is  the  rule  In  New 
Jersey  and  Delaware.  In  a receivership  sale  of  assets  of  a 
corporation  one  of  the  bidders  appeared  in  Court  in  New  Jersey 
by  a New  York  attorney.  Thg.  New  Jerfey 

Ne«  _ York  attorney*  The  New  Jersey  Court  held  that  the  New 
York  attorney  being  In  court  alone,  not  having  associated  with 
him  a New  Jersey  Solicitor,  had  no  audience  In  the  court  and  was 
not  entitled  to  be  introduced  pro  hac  vice.  In  he:  New  Jersey 
Refrigerating  Company,  126  Atl.  174. 

Other  states  have  reciprocity  provisions  wherein  non- 
resident attorneys  are  extended  the  same  comity  as  their  home 
state  extends  to  resident  attorneys  from  other  states.  This  is 
the  rule  in  ^xmisiana,  North  Carolina  and  Florida.  In  West 
Virginia  non-resident  attorneys  may  practice  law  by  submitting 
to  the  court  certain  evidence  of  the  attorney’s  authority  to 
practice  in  his  home  state.  Other  states  require  non-resident 
attorneys  who  wish  to  appear  occasionally  in  litigation  to  as- 
sociate with  them  some  resident  counsel.  This  appears  to  be 
true  in  California,  New  York,  New  Mexico,  Virginia,  Washington, 
Idaho  and  is  the  general  practice  in  South  Dakota.  Other  states 
deny  to  non-resident  attorneys  the  privilege  of  signing  pleadings. 
This  Is  true  In  Nevada,  Minnesota  and  Pennsylvania.  On  this 
question  the  Supreme  Court  of  Minnesota  in  Verry  vs.  bames, 

191  N.Y.  589,  31  A.L.R.  707,  l.c.  709,  saiHl 

“But  they  have  no  authority  to  commence 
actions  in  courts  of  this  state  (Francis 
vs.  Knerr,  149  Minn.  122,  182  N.W.  988), 

and  hence  the  prevailing  practice  is  to 
associate  a resident  attorney  as  the  attor- 
ney of  record. n 
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The  State  of  Oregon  divides  practitioners  into  two 
groups.  (1)  attorneys,  (2)  counselors.  Attorneys  must  be 
resident  practitioners  of  Oregon.  Counselors  are  not  permit- 
ted to  sign  pleadings,  and  consist  chiefly  of  non-resident  at- 
torneys appearing  occasionally  in  that  State.  Thus  Oregon  by 
such  classification  requires  non-resident  attorneys  to  asso- 
ciate with  them  resident  attorneys  of  the  State  of  Oregon  in 
all  matters  wherein  pleadings  or  writings  are  required. 

In  South  Dakota  it  appears  that  only  licensed  members 
of  the  State  Bar  in  good  standing  are  permitted  to  engage  In 
practice.  In  that  State,  Chapter  126,  Laws  1933,  the  code 
section  relating  toattorneys'  fees  and  non-resident  attorneys, 
contains  the  following: 

"in  all  cases  where  the  owner  and 
holder  of  any  mortgages  Is  a non- 
resident of  this  state,  the  fore- 
closure of  such  mor  tgage  must  be 
conducted  by  a licensed  attorney, 
resident  of  the  State  of  South 
Dakota." 


The  above  law  went  Into  effect  July  1,  1933.  iianson 
v.  federal  Land  Bank  of  Omaha,  Nebraska,  262  N.W.  228. 

under  Section  2330,  ttevised  Code,  South  Dakota,  1919, 
a summons  shall  be  subscribed  by  the  plaintiff  or  his  attorney 
and  the  defendant  shall  serve  a copy  of  his  answer  on  the  per- 
son whose  name  iseubscribed  to  the  summons  at  a place  within 
South  Dakota.  The  Supreme  Court  of  South  Dakota  in  Jacobs  v. 
Queen  Insurance  Company  of  America,  213  N.’J.  14,  at  l.c.  16 
said : 

"Manifestly,  a summons  signed  only  by 
a Minnesota  attorney  who  has  not  been 
admitted  to  practice  In  the  courts  of  this 
State,  was  not  signed  ’by  the  plaintiff 
or  his  attorney. ' The  so-called  summons 
was  a nullity  and  of  no  more  force  than  if 
signed  by  a mere  layman,  trancis  v.  ftneer, 

159  Minnesota  122,  182  N.W.  988." 

This  question  of  comity  has  not  escaped  the  Federal 
Courts.  The  Circuit  Court  of  Appeals,  Ninth  Circuit  (1923)* 


(O'  /.  / 
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in  Tuppela  vs.  Mathison,  291  led.  728,  had  before  it  a situa- 
tion wherein  the  plaintiff,  an  attorney,  was  employed  by  the 
defendant  in  the  State  of  Oregon  for  the  purpose  of  recover- 
ing certain  mining  properties  in  Alaska.  After  the  plaintiff 
had  performed  part  of  his  services  in  preparing  the  case  for 
trial  in  the  Alaska  Court,  he  was  arbitrarily  discharged  by 
the  defendant,  and  when  this  suit  was  instituted  to  recover 
attorneys’  fees  one  of  the  defenses  set  up  was  that  the  plain- 
tiff, an  Oregon  Attorney,  was  not  admitted  to  practice  in  the 
Courts  of  Alaska.  The  Court  of  Appeals  in  passing  upon  the 
case,  l.c.  730,  said: 

"The  plaintiff  had  been  admitted  to 
practice  in  the  ecu.  ts  of  Oregon,  both 
State  and  federal.  lie  was  a regularly 
licensed  attorney  at  the  place  where 
the  contract  was  made.  In  drafting  the 
contract,  he  made  special  provision  for 
the  appointment  of  local  cotinsel  in 
Alaska  if  he  should  deem  it  advisable. 

To  carry  out  his  contractit  was  not 
necessary  that  he  should  have  been  licen- 
sed to  pructice  in  the  territory  of 
Alaska. " 


In  State  ex  rel.  Boynton  v.  Perkins,  28  Pacific (2d) 

765,  the  Supreme  Court  of  Kansas  had  for  consideration  the 
question  of  whether  or  not  a Missouri  attorney  was  entitled 
to  practice  law  in  Kansas  without  being  admitted  to  the  Bar 
of  Kansas.  The  court  held  that  he  was  not  so  entitled  to 
practice  law  and  he  was  enjoined  from  doing  so. 

In  passing  it  may  be  observed  that  the  right  to  prac- 
tice law  in  the  state  courts  is  not  a privilege  or  immunity 
within  the  meaning  of  Section  1 of  the  14th  Amendment  of  the 
Constitution  of  the  United  States.  The  power  of  the  state  to 
choose  who  shall  practice  at  its  Bar  is  beyond  the  reach  of 
the  14th  Amendment  and  the  Supreme  Court  of  the  United  States 
is  without  authority  to  inquire  into  the  reasonableness  or 
propriety  of  the  rules  prescribed  by  the  State.  Br adwe 11  v. 
Illinois,  83  U.S.  644.  It  ther  fore  follows  that  the  prac- 
tice of  law  fs  not  and  cannot  >>*-  a property  right. 

Thus  by  comity  — reciprocity, a courtesy  is  awarded, 
allowed  or  extended.  It  bestows  as  a favor  that  which  cannot 
be  claimed  as  a right.  It  persuades  but  does  not  command.  Its 
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goal  a kind  Intercourse  between  the  states.  To  brother 
attorneys  from  sister  states  It  extends  the  gracious  hand 
of  the  host.  This  comity  is  bottomed  upon  occasional  as 
distinguished  from  regular  appearances,  Non-resident  attor- 
neys who  regularly  accept employment  to  "Blue  Sky"  securities 
in  Missouri  do  not  come  within  this  comity  privilege,  but  are 
to  be  treated  as  regularly  engaged  in  the  practice  of  law  in 
this  state  and  therefore  must  qualify  as  resident  attorneys  or 
associate  with  them  as  resident  counsel. 

It  is  therefore  the  opinion  of  this  office  that  non- 
resident attorneys  who  regularly  appear  before  your  depart- 
ment are  doing  so  in  violation  of  the  spirit  and  puip  oae  under- 
lying the  regulation  of  the  har  and  the  doing  of  law  business 
in  Missouri. 


III. 


The  Commissioner  of  Securities 
may  by  rule  require  the  certi- 
ficate of  a reputable  lawyer 
licensed  to  practice  in  Missouri. 


Section  7724  R.  S.  Missouri  1929,  in  part  provides: 

"Said  commissioner,  under  the  direction 
of  the  secretary  of  state,  is  hereby 
authorized  to  make  all  needful  rules 
and  re  filiations , and  from  time  £'o  time 
to  amend  and  supplement  the  same,  to 
carry  this  chapter  into  full  force  and 
effect." 


This  rule  making  power  is  similar  to  that  vested  In 
the  Interstate  Commerce  Commission,  U.S.C.A.  T49,  Section  17 
(1).  Under  that  rule  the  Interstate  Commerce  Commission  has 
adopted  rules  with  reference  to  hearings,  personal  appearances, 
permission  to  practice,  oath  of  practitioners  and  disbarment 
of  practitioners.  Interstate  Commerce  Acts  Annotated,  Vol.  4, 
page  3437. 
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The  inherent  power  to  define  and  regulate  the  prac- 
tice of  law  is  vested  in  the  courts.  In  re:  Richards,  333  Mo. 
907,  63  S.W.  (2)  672.  This  includes  the  power  to  disbar. 

In  re:  Sparrow,  90  S.W.  (2)  401. 

Under  the  above  statute  the  commissioner  of  securi- 
ties would  have  authority  to  make  any  rules  not  inconsistent 
with  the  rules  of  the  Supreme  Court  or  judicial  decisions  in- 
terpreting those  rules  relative  to  the  regulation  and  practice 
of  law.  Under  this  rule  making  power  you  are  vested  with 
authority  to  exclude  any  person  from  practicing  law  before 
your  department  who  is  not  a licensed  attorney  as  heretofore 
pointed  out,  and  you  have  the  power  to  make  such  rules,  con- 
sistent with  the  Supreme  Court  rules,  which  are  necessary 
for  expediting  the  transaction  of  business  and  the  practice 
of  law  before  your  department. 


Respectfully  submitted. 


FRANKLIK  E.  REAGAN 

Assistant  Attorney  General 


APPROVER: 


' r'oY"HcKTTTRICK 

Attorney  General. 
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SEO(THIrf£ES  ACT:  Bond  of  dealer  and  salesmen. 


October  13 t 1937. 


Honorable  Russell  Maloney, 
Commissioner  of  Securities, 
Jefferson  City,  Missouri. 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  letter  of 
October  5,  1937,  in  which  you  revpiest  the  opinion  of  this 
department  relative  to  the  bond  required  by  Section  7744, 
R.  S.  Mo.  1929.  Your  letter  is  as  follows: 

’’Section  7744  Revised  Statutes  of 
Missouri  1929  requires  that  every 
applicant  haring  a license  to  engage 
in  the  business  as  dealers  in 
securities,  file  a bond,  ’in  the 
sum  of  five  thousand  dollars  (.*5,000) 
running  to  the  people  of  the  state  of 
Missouri  in  such  form  as  the  com- 
missioner may  designate,  such  bond  to 
be  conditioned  upon  the  faithful 
compliance  with  the  provisions  of 
this  act  by  said  dealer  and  by  all 
salesmen  registered  by  him  while  act- 
ing for  him.  Juch  bond  shall  be 
executed  a3  surety  by  a surety  company 
having  a net  worth  of  not  less  than 
♦1  ,000,000  and  authorized  to  do 
business  in  this  state.’ 

"The  same  section  further  provides 
that  every  registration  under  this  sec- 
tion shall  expire  on  the  31st  day  of 
December  in  each  year,  but  that  a new 
registration  for  the  succeeding  year 
shall  be  granted  upon  application  and 
payment  of  the  fee,  'without  filing  of 
further  statements  or  furnishing  any 
further  information,  unless  specifically 
required  by  the  Commissioner.* 
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"In  the  past  it  has  been  the  practice 
of  this  department  to  permit  the 
dealers  registration  to  be  granted  for 
such  succeeding  years  and  the  bond 
approved  wherein  the  bonding  company 
filed  with  this  department  a continua- 
tion certificate  of  the  bonding  company 
of  the  preceding  year.  It  was  our 
opinion  that  the  bonding  company  was 
liable  in  the  sum  of  five  thousand 
uollars  (£5,000)  for  each  year.  Upon 
this  already  being  taken  to  court  it  ivas 
decided  that  the  bonding  company  was 
liable  only  for  ^5000  in  the  aggregate. 
Upon  the  statement  of  this  department 
that  we  would  require  a new  bond  to  be 
filed  each  year,  there  arose  certain 
difficulties  to  that  plan. 

"’.Ye,  therefore  respectfully  request  an 
opinion  from  your  office  as  to  ’whether 
or  not  the  department  must  require  from 
dealers  in  securities  a bond  of  £5000 
each  year  or  whether  the  law  contemplated 
only  that  the  dealer  post  a £5000  bond 
which  would  continue  for  the  entire  time 
of  his  license  with  this  department." 


According  to  your  letter,  the  main  question  you  de- 
sire to  determine  is  whether  or  not,  under  Section  7744, 

R.  S.  Mo.  1929,  you  should  require  a new  bond  on  each 
registration.  In  a recent  case,  Maryland  Casualty  Company, 
a corporation  v.  Camilla  Driemeyer,  et  al.,  decided  in  the 
United  states  District  Court  for  the  iiastern  Division  of  the 
^astern  Judicial  District,  Cause  No.  11683  (quoting  from 
memorandum  of  the  Court),  the  Court  said: 

"The  questions  to  be  decided  are, 
first,  did  the  renewal  certificates 
only  continue  in  force  the  original 
bond  or  were  they  the  assumption  of  a 
now  liability,  and  second,  is  the  plain- 
tiff liable  for  interest  on  the  amount 
of  the  bond  from  the  date  when  the 
defalcations  of  the  principal  were 
discovered. 


Honorable  Russell  huloney 
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"The  contract  of  the  parties  is 
clear.  The  plaintiff  agreed,  by 
express  words  in  the  continuation 
certificates,  to  be  bound  in  the  sum 
of  $5000.  The  court  cannot  change 
the  obligations  of  the  parties 
even  though  it  may  be  true  that  the 
plaintiff  company  struck  a hard  bar- 
gain. It  hus  been  repeatedly  held 
that  a continuation  certificate  of 
this  kind  does  not  extend  the 
surety’s  liability  beyond  the  penalty 
specified  in  the  bond.  Grand  Lodge 
U.  B.  of  F.,  etc.  v.  Ka3S.  B.  & Ins. 

Co.,  25  S.  (2d)  783;  State  v.  Hew 
Amsterdam  Casualty  Co.,  236  i?uc.  603; 

United  States  Fidelity  4 Guaranty  Co. 
v.  First  National  Bank,  233  111.  475, 

84  N.  £.  670." 

In  this  case  the  court  held  that  the  continuation  certificates 
each  year  on  the  bond  did  not  create  cumulative  liability  and 
did  not  create  a new  contract  on  each  renewal,  for  the  reason 
that  each  renewal  certificate  expressly  provided  that  it  was 
not  cumulative  and  should  not  under  any  circumstances  or  in 
any  event  exceed  the  sum  of  #5000.  This  continuation  certifi- 
cate was  used  by  your  office  in  1936,  and  there  is  no  ques- 
tion but  that  the  extent  of  the  liability  of  the  surety 
company  cannot,  in  any  event,  under  your  present  procedure,  be 
more  than  $5000.  In  an  opinion  from  this  office  dated 
August  26,  1933,  your  office  was  informed  that  the  maximum 
amount  that  could  be  collected  under  the  bond  provided  in  the 
Act  was  $5000.  This  opinion  was  given  your  office  previous 
to  the  filing  of  the  case  of  laryland  Casualty  Company  v. 

Camilla  Jriemeyer,  et  al. 

The  next  question  in  point  is  whether  or  not  a new 
bond  is  required  after  December  31st  of  each  year,  when  the 
insurer  or  dealer  desires  to  renew  his  registration,  in  accord- 
ance with  Section  7744,  R.  S.  V.o.  1929.  This  section  provides 
that  after  the  commissioner  has  received  and  ^iled  an  applica- 
tion in  writing  from  the  dealer  or  salesman  of  certain 
securities,  he  shall  require  a bona  of  $5000  running  to  the 
people  of  the  State  of  Missouri  in  such  form  as  the  ccmmissioner 
may  designate,  such  bond  to  be  conditioned  upon  the  faithful 
compliance  with  the  provisions  of  this  act  by  3aid  dealer  and 
by  all  salesmen  registered  by  him  while  acting  for  him. 


Hon.ora.ble  Russell  kialoney 
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As  you  notice,  nothing  is  said  any  place  in  the  section  or 
.“.ct  c ncerning  anything  about  the  renewal  of  the  same  bond. 
The  section  does  set  out  how  the  registration  may  be  renewed, 
fcut  does  not  mention  the  bond  in  connection  with  renewal. 

It  says:  "Applications  lor  renewals  must  be  made  not  less 
than  thirty  (30)  nor  more  than  sixty  (60)  days  before  the 
first  day  of  the  ensuing  year,  otherwise  they  shall  be 
treated  as  original  applications."  In  the  renewal  the  sec- 
tion specifically  says,  "without  filing  of  further  statements 
or  furnishing  any  further  information,  unless  specifically 
required  by  the  commissioner."  There  is  nothing  said  in 
this  connection  about  the  bond. 

The  3ume  section  provides  that,  "every  registration 
under  this  section  shall  expire  on  the  31st  day  of  December 
in  each  year,"  but  provides  for  renewal.  The  question  now 
is,  did  the  bond  on  the  31st  day  of  December  expire  or  was 
it  renewable,  and  what  was  the  intention  of  the  Legislature 
in  setting  t e expiration  date  of  the  registration. 

In  59  C.  J.,  page  952,  it  is  said; 

"The  intention  of  the  legislature 
is  to  be  obtained  primarily  from 
the  language  used  in  the  statute. 

The  court  must  impartially  and  with- 
out bias  review  the  written  words  of 
the  act,  being  aided  in  their  interpre- 
tation by  the  canons  of  construction. 

.Vhere  the  language  of  a statute  is 
plain  and  unambiguous,  there  is  no 
occasion  for  construction,  even  though 
other  meanings  could  be  found;  and  the 
court  oannot  indulge  in  speculation  us 
to  the  probable  or  possible  qualifica- 
tions which  might  have  been  in  the  mind 
of  the  legislature,  but  the  statute 
must  be  given  effect  according  to  its 
plain  and  obvious  moaning."  citing 
Gendron  v.  Dvight  Chapin  4.  Co.,  (Apu. ) 

37  3.  W.  (2d)  486;  Betz  v.  Kansas  City 
So.  K.  Co.,  264  3.  W.  455,  314  lo. 

390;  Grier  v.  Kansas  City,  C.  C.  & ot. 
i . Ry.  Co.,  228  3.  W.  454,  2Q6  *0. 

523. 


Honorable  Kussell  Maloney 
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In  Betz  v.  Columbia  Telephone  Co.,  (App. ) 24  S.  W, 

(2d)  224,  the  Court  said: 

"To  get  at  the  true  meaning  of  the 
language  of  the  statute  the  court 
must  look  at  the  whole  purpose  of 
the  act,  the  law  as  it  was  before 
the  enactment,  and  the  change  in  * 
the  law  intended  to  be  made.” 

The  purpose  of  the  whole  Securities  Act  was  to  protect 
the  people  of  the  State  of  Missouri  from  any  fraudulent  or 
illegul  practices  or  transactions.  The  *5000  bond  was  re- 
quired to  reimburse  the  people  of  the  State  of  ' issouri  for 
any  fraudulent  or  illegal  practices  or  transactions.  If  the 
$5000  bond  was  not  cumulative  at  each  renewal,  the  bond  in 
a number  of  years  would  not  be  sufficient  to  cover  any 
fraidulent  or  illegal  practice  of  the  dealer  or  salesmen. 

This  situation  occurred  in  the  case  of  larylana  Casualty 
Company  v.  Camilla  Jrierceyer,  et  si, , cited  above. 

59  C.  J. , at  page  961,  sets  out  the  following: 

"In  construing  a statute  to  give 
effect  to  the  intent  or  purpose  of 
the  legislature,  the  object  of  the 
statute  must  be  kept  in  mind,  and 
such  construction  placed  upon  it  as 
will,  if  possible,  effect  its  pur- 
pose, and  render  it  valid,  even 
though  it  be  somewhat  indefinite.  To 
this  end  it  should  be  given  a reason- 
able or  liberal  construction;  and  if 
susceptible  of  more  than  one  construc- 
tion, it  must  be  given  that  v hich  will 
best  effect  its  purpose  rather  than 
one  which  would  defeat  it,  even  though 
such  construction  is  not  v/ithin  the 
strict  literal  interpretation  of  the 
statute,  and  even  though  both  are 
equally  reasonable.  Where  there  is  no 
valid  reason  for  one  of  two  construc- 
tions, the  one  for  which  there  is  no 
reason  should  not  be  adopted.  The 
legislature  cannot  be  held  to  have  in- 
tended something  beyond  its  authority 
in  order  to  qualify  the  language  it 
has  used,"  citing.  Betz  v.  Columbia 
Telephone  Co,,  (App. ) 24  3.  W.  (2d)  224. 


Honorable  itussell  t aloney 
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In  the  case  of  Now  Amsterdam  Casualty  Co.  v.  Hyde, 
(Ore.,  1934)  34  Pac.  (2d)  930,  and  35  Pac.  (2d)  980,  the 
Court  held  uch  a bond  as  a continuing  bond,  and  not  a 
separate  bond  for  each  period  of  registration  which  ended 
each  year.  In  that  case  the  Blue  Sky  Commissioner  had  not 
requested  a nev/  bond,  but  allowed  them  to  renew,  as  your 
office  is  now  doing. 

Under  the  Securities  naw  of  the  State  of  Kissouri, 
section  7724a  provides: 

"Said  commissioner,  under  the  direction 
of  the  secretary  of  state,  is  hereby 
authorized  to  make  all  needful  rules 
and  regulations,  ana  from  time  to  time 
to  amend  and  supplement  the  same,  to 
carry  this  chapter  into  full  force  and 
effect." 


In  conclusion,  we  will  say  that  in  view  of  the  purpose 
of  the  securities  Act  and  the  intention  of  the  Legislature, 
this  office  is  of  the  opinion  that  the  Commisrioner  may  re- 
quire a new  bond  for  each  renewal,  under  Section  7744  of  the 
Securities  Act. 


Respectfully  submitted. 


W.  j.  BUiOLiS, 

assistant  attorney  General. 

APuRGYLj : 


J.  a.  T.  YLch, 

(acting)  Attorney  General. 


SI!  .'RIFFS  - Linblllty  of  ahariff  and  sureties  for  enbezxle- 
raent,  and  netaod  of  proceeding  against  sane, 
particularly  aa  to  escheats.  - Tiue  when 
breach  of  bond  ooours  where  -tore  than  one 
sheriff  involved. 

February  4,  1937. 


Hon.  0.  Togr.n  »*arr, 
roseouting  Attorney  Gorgon  County, 
Flret  Hetionnl  Bank  Building, 
Versailles,  Mo. 

Dear  Sir: 


Request  for  nn  o lnion  has  been  rooelved  from 
y ’U  under  dote  of  January  ro,  1937,  a ch  request  being 
in  the  following  terns; 


"When  a.  :>•  Ball,  took  offloe  as  Sheriff 
of  Morgen  County,  Mo.,  he  reooived  fron  the  out- 
going sheriff  about  01706.03  which  has  boon  pea  o4 
on  fron  sheriff  to  sheriff  for  years.  T o books 
and  tho  accounts  of  the  siuerlff  wore  uuditud  ana 
this  amount  was  sot  u against  the  sheriff  in 
the  report  of  the  auditor  of  1934.  Un<  or  the 
escheat  law  see.  660-1989  $136.34  esoheated  to 
the  :>tate  of  Ml-  pouri,  rind  that  anount  was  sent 
t the  nfco  of  i:  .-ouri,  leoving  a be  Is  nee  of 
$l,64u.S9. 


A.  3.  Bn'l  sa  ncr  -u^t  of  ais  mentnl  do  ro:  fo- 
ment brought  ab^ut  by  his  excessive  drinking  of 
Intoxicating  liquor  was  adjudged  insane  by  the 
o^unty  Court  Deo.  8,  1936,  and  Sheriff  all  was 
ernfined  in  tho  state  institution  for  treatment 
by  the  county  G’urt. 

After  Jan.  1,  1937,  ’!et  Hughes  took  over 
the  offloe  of  sheriff,  and  of  course  n thing  was 
iod  ov'  r to  Sheriff  Hughes  b;  Fx-shorlff  Ball. 

Sheriff  Hall's  acoounts  has  not  been  audited 
alr.ee  he  went  out  of  office.  Tho  bolanoe  in  his 
account  ss  sheri  f is  about  $163.00.  • lch  sue  a 

to  an ke  his  ft  ortagj  ax>ut  $1,BB3.89. 

3heri  fr  has  a very  goou  born!.  Are  hie 
b>nd  snort  liable  an  tho  bond  far  this  funu?  T is 
fund  consist®..  of  $669.40  regaining  in  bends  of 
sheriff  for  ola  tax  sales,  where  the  surplus  wee 
never  olalnod  by  interested  parties,  and  $71~>....  , 
loft  in  bonds  of  sheriff  fro*  old  partition, 
execution  and  Judicial  sales.  (Aa  an  afterthought  - 
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it  is  very  or parent  that  the  tax  aur  lus  should 

hsve  escheated  undor  see.  9V59- 1929,  and  the  bal- 
er c©  unclaimed  from  Judicial  sales  escheated  under 
see  620-640-1929.) 

If  the  bondsman  are  liable,  who  should 
order  action  against  th©  bondsmen?  Who  should 
pursue  the  b ■mdatien?  fhat  would  be  the  best  remedy?" 

R.  . Ho,  192V,  section  60  provide*  in  pert 

as  follows: 


n*  * * If  Upon  final  report  of  uny 
sheriff  to  the  court,  it  Is  shi.vm  that  the  Interests 
in  the  roc*  da  of  the  sale  of  lend  in  partition 
of  certain  parties,  who  are  absent  from  the  state, 
who  are  non-re aidants,  who  are  not  known  or  named 
in  the  proceedings,  or  who,  fron  any  cause,  ero 
not  in  u aituotion  to  receive  the  see,  are  in  hie 
hnnda  unpaid  am>  unclaimed  " ",  in  arch  and  every 
such  instance  such  rcul  and  rerjional  estate  shall 
escheat  and  vest  in  the  state,  subject  to  anc  in 
accordance  with  the  revisions  of  this  chapter." 

tiectlon  6r 2 provides  as  followej 

"The  court  having  the  settlement  of  the 
accounts  of  such  executor  or  administrator, 
assignee,  sheriff  or  receiver  upon  the  production 
of  the  receipt  of  the  state  treasurer,  shall  give 
credit  for  the  an  unt  the-  eof ; but,  if  said  moneys, 
an  aforesaid,  are  not  paid  into  the  state  treasury, 
the  ;rosecuting  attorney  of  the  county  in  which 
sueh  executor  or  artn? nistrator,  bus ignee, sheriff 
or  receiver  resides  shall,  upon  giving  ten  deys* 
previous  notice  of  hla  intent inn  so  to  do,  move 
the  court  to  enter  judgment  against  such  executor 
or  administrator,  assignee,  sheriff  or  receiver, 
and  his  sureties,  or  either  of  them,  for  such 
moneys  in  his  possession,  together  with  eight 
per  oant  per  annum  thereon  from  the  t ’rae  the 
same  should  have  boen  turned  Into  the  state  treasury 
until  the  rendition  of  the  judgment.  The  court 
shall  deterral  ne  the  case  in  a au  taary  manner,  and 
if  it  finds  th©  facts  as  stated  in  t e motion  to 
ba  true,  and  no  valid  and  reasonable  exouse  for 
the  delay  is  offered,  shell  enter  Judgment  accord- 


Hon. 


J.  Logan  ’/err 
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ingly  and  adjudge  the  Bald  executor  or  ad- 
mi  nletrn  tor,  eaolgneo,  sheriff  or  receiver 

to  pay  n oostn  of  the  ; rooe*  dings." 


.‘Section  640  '•rovidos,  in  pert,  ea  follov.-s: 

"All  moneys  realized  from  the  rale  of  t*ny 
rei  1 c.atnte,  after  paying  ell  oats  of  such  pro* 
readings,  and  auch  oooiwnfation  to  tho  pronecutlng 
attorney  as  shall  be  allowed  by  the  court  in  which 
euch  order  of  sale  la  mode,  shall  be  paid  by  the 
sherif'*  Into  the  stuto  treasury  within  ninety  days 
nft'^r  the  receipt  thereof;  and  if  said  sheriff 
fa'l  to  pay  said  ooney  Into  the  state  treasury 
within  a'nety  days  i.ft'T  the  race!  t thereof,  he 
nhall  be  roeecdod  ng  Inst  in  t he  same  rjinnor  as 
is  provided  In  section  622  of  this  chapter." 


/.  o*n  the  foregoing  stututes  it  is  apparent 
that  the  proper  procedure  with  respect  to  ti  e funds  which 
uarn  in  the  hand a of  the  sheriff  anu  derived  from  the 
sources  mentioned  in  st.ch  statute-'  , would  be  for  y<"U  us 
prorecut  in  attorney  to  novo  the  court  in  which  the  suttle- 
enta  of  the  sheriff  were  node  or  ehoald  hove  buen  naue  to 
enter  JuC/jr.ent  ngainst  such  sheriff  end  hi  a sureties  in 
accordance  with  the  provision*  of  section  6P2. 

Thera  is  *one  <uvstlon  about  the  liability 
of  Sheriff  Ball  under  the  facta  nentlonec  in  y;ur  lattor. 
Although  in  altdvhnent  suits  the  liability  of  a sheriff 
for  failure  to  turn  over  the  uttachnent  rue  end*  does  not 
accrue  until  the  o urt  orders  then  turned  ever,  in  an  exe- 
out ion  cr  partition  eela  the  breach  of  the  s loriff's  b nd 
f ;r  failure  to  turn  ov;  r the  funcs  in  his  bonds  is  not 
postponed  until  the  c ;urt  orders  then  turned  over,  T is 
or  '•elusion  is  based  n the  case  of  State  ex  rel  Kna  p, 
nt out  k Co.  v.  Finn,  K5  Mo.xpp.  no  (1*386),  in  whloh  the 
oourt  said: 


"TJ  o defendant  oontond  that  the  ouuae 
of  notion  accrued  whan  the  sheriff  raado  his  re- 
turn showing  what  funds  wore  in  his  halt  n,  end 
o' aim  that  the  point  la  thus  decided  by  the 
ruling  of  this  court  and  of  the  supreme  court 
in  analogous  osaar.  of  sales  on  execution  and 
in  partition.  The  state  ex  rel.  v.  Minor,  44 
Mo.  373;  Kirk  v.  Sportsman,  4a  Mo.  3oS;  The 
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rtate  ex  rol.  v.  Tidwell,  11  Mo.  A p.  567.  There 
is , ho-fvcTor,  e marked  difference  between  the  two 
oa««f . In  the  letter  the  execution  creditor,  or 
the  distributee  in  pert  tion,  has  a vested  inter- 
est in  t e fund,  which  gives  him  a right  in  one 
< «sB  to  demand  its  inmediate  pay-tent  to  him,  end 
in  the  other  to  intervene  at  once  for  its  protec- 
tion. It  la  not  ao  in  attachment  p r ••  6 lags. 

The  interest  of  parties  to  the  ehtaohroent  suit  is 
contingent  upon  the  termination  of  the  c introvcrsy." 

23  AtO.App. 

To  the  earau  effect  la  State  to  use  of  lilaokor, 
Oerstlo  * Co.  v.  0*»eill,  114  Mo.  App.  611,  90  8.W.  41C  (1806). 

It  should  be  noted  that  unflur  the  h ttach.no nt 
statutes  involved  in  the  foregoing  esses,  It  was  provided 
that  the  sheriff  oho  Id  turn  over  the  proceeds  of  the  str.se.  - 
rnent  to  the  court  or  to  such  ;> arsons  as  the  oourt  should 
order,  and  the  theory  of  the  c urt  vma  that  no  breach  of  a 
shariff*.*?  bond  could  oc cur  until  the  court  had  nude  nuch  an 
order  and  it  had  been  disobeyed  by  the  sheriff.  It  nig  t 
bIbo  b©  noted  thnt  section  621  of  H.  >'o.  1829  provides 
that  "within  one  ye©r  ofter  the  final  settlement  of  any  * * * 
sheriff  * • *,  all  oneya  in  his  hands  unpaid  or  unclaimed, 
ea  provided  In  section  630,  shall,  upon  the  order  of  the  oourt 
in  • hich  such  sottlonent  is  - ado,  b«  paid  into  the  state 
treasury".  From  this  section  it  night  be  inferred  that 
no  breach  of  the  bond  of  a sheriff  for  fai  ure  1 1 turn  over 
•toney  held  by  him  as  proceeds  of  © partition  suit,  could 
occur  until  nn  order  of  court  might  be  nace,  but  the  con- 
trary has  beer,  held  in  the  ease  of  state  ex  rel  Adkins  v. 
Qrvgett,  ESC  !4o.  App.  L,  63  S.K.  (8d)  412  (1933),  the  o inion 
in  wi  loh  contains  the  following: 

"It  is  urged  that  this  suit  Connot  be 
maintained  because  there  was  no  final  order  of 
diatribution  in  the  original  partition  suit. 

The  dooree  of  the  circuit  court  in  that  case 
sot  forth  the  Intercut  of  the  rinoys;  the  sale 
by  the  sheriff  *aa  ordered,  and  eft'  r the  sale 
his  report  thereof  was  ap;roved.  Tho  salo  w«e 
t ,i;  ref  ore  legal  and  binding  n all  parties  to 
the  suit,  and  the  nosey  in  the  hands  of  the 
sheriff  derived  frost  that  sale  was  the  ] roperty 
of  tho  parties  to  that  ault  In  proportion  to 
their  respective  interests,  as  determined  by 
the  court.  The  fund  in  controversy  was  the 
.roperty  of  these  minor  plaintiffs  and  was  paid 
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out  by  the  sheriff  to  ot!  er  persona.  lie  Is  In  no 
position  to  ralne  the  point  that  no  order  of  dis- 
tribution vrs  ms u«,  einou  he  au.it  a he  Uns  disburs- 
ed this  particular  fund.  T'-.e  judgment  should  be 
afflmed.  It  is  so  ordered."  65  8*W«  (2nd)  416. 

If  the  -leaning  of  the  o».se  last  cited  Is  that  tho 
sheriff  nnd  his  sureties  batom  liable  prior  to  in  order  of 
distribution  of  t e court,  so  that  section  865  of  . >•  Ho. 

1C29  firing  o three  yenr  stutute  of  limitations  on  sheriff a* 
bonds,  befrlns  to  ran  emn  though  the  oourt  has  nede  no  order 
of  distribution,  then  uncar  the  faota  In  your  letter  it  nay 
be  that  o nredocersor  of  Sheriff  hall  and  the  sureties  of 
such  rodeceraor  - ere  tho  persons  !lnbl«>  for  failure  to  turn 
ver  this  f’uid  to  tin  state  treeoury,  and  that  the  uti.tute 
of  11  Italians  hne  run  with  re a act  to  this  liability.  Under 
the  eoislnn  In  ;;tato  ax  rol  Fnap  , i'tout  k Co.  t.  Finn,  f 3 
Vo. A p.  fro  (1506)  only  the  sureties  win  were  on  s sheriff’s 
bond  ot  the  time  of  the  defalcation  ere  liable. 


’’No  principle  of  luw  is  bet  or  established 
than  that  wh-jre  nn  officer  prores  a defaulter,  and 
hes  held  the  off  loo  u .d«r  different  appointments, 
with  several  sets  of  sureties,  the  sureties  will 
be  responsible  who  were  on  the  bond  et  the  time 
the  defalcation  occurred." 

State  ta  uao  of  J'acc  v.  UCormaok,  50  Me.  Rep.  56b  (1~7P) 

In  this  last  enss  a suit  was  brought  against  a 
sheriff  and  his  sureties  for  the  proceeds  In  a partition  sale. 
During  the  sheriff’s  first  tsnr.  ef  office  he  hod  sold  the 
lands  by  order  of  court,  but  the  money  sued  for  wns  not  collect 
ad  by  bin  until  his  second  term  o«  sheriff,  and  tc.oro  .ius  no 
order  n f c 3urt  mnde  trnnsfrrr lug  the  business  touching  the 
natter  of  this  partition  suit  to  tho  new  sheriff  as  his  own 
successor,  and  the  defense  was  node  that  tho  sureties  on  the 
sheriff’s  first  bond  only  were  liable  and  not  tho  def 'indents 
who  *ers  sureties  only  on  his  second.  The  court  said,  at 
page  67lj 


"Had  a new  ah  riff  oome  Into  offlos.  Instead 
of  the  old  one  being  re-elected,  it  is  manifest 
that  he  cau'd  not  heva  received  the  noney,  end  his 
sureties  would  not  have  b sn  bound  for  It  If  he  did, 
unless  the  court  by  an  order  had  directed  ¥Vie"  busl- 
neao  to  be  transferred  to  him."  (£  phasic  ours) 


a 


Mon.  J.  Togan  ?f*rr 


Februury  4,  1927. 


You  make  n mention  In  your  letter  of  whether 
or  not.  the  courts  in  which  the  *-et  .laments  involved  were 
due  heu  ordered  the  funds  and  business  touohing  the.  o suits 
turned  ov -r  by  earlier  sheriffs  to  their  predeoersors  und 
ultimately  to  ( it  riff  Bell.  In  this  connection  H.  J.  Ho* 

19?9,  sec.  1661,  in  the  article  dealing  with  partition  uuite, 
becomes  pertinent.  ? is  sect  i ro Vidus  as  follows* 

HIf  ary  sale  be  ms  e by  any  sheriff  before 
ho  goes  out  of  office,  ene  t r business  be  not 
completed  whan  he  causes  to  be  sheriff,  he  may 
do  sll  eubae  uent  acts,  o.  iliac  end  ny  over  t u 
money,  and  eke  the  deed.  In  t;  e au  o aanuor  as 
If  he  continued  to  be  sheriff,  unless  the  court 
shall  by  order  diroot  the  bualnenu  to  bo  transferred 
to  the  next  sheriff;  in  vthl  oh  oi.  o m11  sots  re* 
lining  to  be  done  >7  the  sheriff,  ot  the  date 
of  suoh  order,  shell  be  done  by  the  sheriff  then 
in  office.'* 

This  ecotlon  end  the  cane  of  State  to  uao  of  y aoe  v.  ‘JcCorr^clc, 
supra,  night  Justify  the  conclusion  thrt  1 f no  such  >rders 
hi.  e b«>Ln  ~uda  transferring  tho  business  frora  sheriff  to 
sheriff,  that  Sheriff  Ball  and  his  sureties  are  not  liable 
even  though  Sheriff  Bell  did  got  this  money.  Her  ever,  it 
is  clear  tf  at  a sheriff  wh^  doos  rooe.'vo  money  by  virtue  of 
hie  official  or. yoc it y and  emben  lea  it,  ia  not  fulthfully 
performing  his  duties  ac  shoriff  in  the  common  usu^o  of 
those  terns,  and  in  v!cw  of  the  foot  that  the  statute  of 
limitations  hr s doubtless  run  against  tho  predecessor 
sheriff  whoso  duty  it  originally  wss  to  turn  ovor  these 
moneys  to  the  state  treasurer,  end  agclnut  his  sureties, 
it  would  sean  to  be  best  to  attest  to  roceeu  in  the  meinor 
above  sugrested  against  :>herifr  Boll's  guardian  end  his 
sureties. 

As  to  the  proceeds  cf  tor.  and  Judiolal  sales, 

II.  3.  Mo.  19£fe,  section  6959  as  repealed  and  re-onacted 
by  Laws  of  1922,  ’.age  420,  provides  in  icrt  as  follows* 

"Whom  real  estate  hes  been  sold  for  taxes 
or  oth  r debt  by  tho  sheriff  • • • and  the  aano 
sella  for  a greater  amount  than  the  debt  or  tuxes 
end  ell  oosts  In  the  esse,  and  tike  owner  or  ownerH, 
agent  or  agents,  cannot  be  found  • • • the  sheriff 
• * * making  the  sane  shall  pay  the  Bald  surplus 
money  into  the  county  treasury,  • • • and  there- 
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upor.  the  oourt  shall  charge  acid  tre usurer  with 
an  id  arsount." 

The  county  treasurer,  hereforc,  vjould  bo  the 
person  to  brTnf,  suit  for  the  failure  of  the  sheriff  to 
turn  OTor  tfcer  may*  to  hia,  ana  R.  S*  Jfo.  1829,  section 
28SL  provides  for  suits  in  the  nnrne  of  the  stato  f t the 
relation  and  to  the  use  of  the  •.  oraon  entitled.  It 
night  be  noted  that  section  llbO^,  providing  for  the  giv- 
ing or  bond  by  n sheriff,  re  u iron  said  bond  to  be  given 
"to  the  state". 

A suit  by  the  count  treasurer  to  recover  pro- 
ceeds of  tax  or  Judicir.1  sales  night  under  the  facts 
stated  In  yn\ir  letter  bn  subject  to  the  sane  difficulties 
eo  to  ti.  atetute  of  llnita-ions  ae  are  involved  and  sug- 
gested with  respect  to  the  partition  suit  roceode  :aen- 
tloned  above,  but  It  v.ould  sosm  In  his  case  also  that  the 
beat  mrttod  of  proceeding  wo-  Id  be  against  Sheriff  flail 
ent  Ms  sureties. 

If  my  of  the  funda  stated  In  your  letter  us 
constituting  Sheriff  laV,*s  shortage  were  not  subject  to 
escl: :»at,  then.  In  our  o inion,  the  )«rsm  entitled  to 
such  fund®  could  pursue  the  sa  « renedy  us  suggested  for 
the  county  treasurer  under  section  2855. 

In  conclusion  it  1«  our  opinion  thnt  whore  a 
sheriff  is  liable  for  the  enbezzlenent  of  funds  col  ected 

*-a  the  proceeds  of  tax,  Judiolsl  and  partition  sales, 
his  sureties  at  t^a  time  of  his  defalcation  are  liable, 
and  that  the  person  antitied  to  ouch  funds  can  bring  a suit 
'gainst  the  sheriff  and  his  sureties  in  the  name  f the 
state  at  the  relation  and  to  the  use  of  the  person  so 
Injured;  thnt  whero  tho  stuto  treasury  la  entitled  to 
such  fundo  by  escheat,  the  prosecuting  attorney  of  the 
county  In  which  such  sheriff  resides  can  novo  the  oourt 
for  Judgnont  against  the  sheriff  and  hia  sureties  aa 
rovideci  In  3.  3.  Mo.  1829,  seoti  on  5 2j  that  horo  the 
oounty  treasurer  is  entitled  to  receive*  such  funds  under 
R.  s.  J*o.  15 °9,  section  8C59  es  repealed  and  re-enacted 

by  Laws  1933,  age  428,  trnit  a suit  oun  be  brought  in 
ta<>  nan*  of  tha  state  at  the  relation  and  to  the  use  of 
such  county  treasurer  against  the  sheriff  and  his  sureties 
at  the  time  of  the  defalentlon. 

AT  JMV.SDs  Vftry  trul*  T>  **a. 


KIEV  ARB  II.  laLLLR, 

as:  latent  At  or  my  General. 


J.  E.  TAYLOR 

(Acting)  Attorney  General 


TAXATION  & REVENGE:  Power  and  authority  of  county  court  to 

compromise  with  tax  attorneys  . r.  suite  jaga ins t 
railroad  companies. 


iiarch  30,  1937. 
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Honorable  u,  Logan  l^arr 
Prosecuting  attorney 
^organ  County 
Versailles,  Missouri 


Lear  blr: 


This  is  to  acknowledge  receipt  of  your  letter  of 
**arch  18th,  relative  to  the  compromise  and  settlement  with 
the  attorneys  in  the  collection  of  taxes  against  the  hock 
Island  Railroad,  in  bankruptcy. 

We  note  fully  what  you  say  relative  to  the  history 
of  this  litigation  and  the  employment  of  counsel  to  represent 
the  county,  and  that  the  attorneys  have  secured  for  Morgan 
County  the  sum  of  *>1,052.62,  by  reason  of  a judgment  secured 
in  the  Federal  Court,  as  Interest  at  the  rate  of  six  per 
cent  from  January  1,  1934  to  November,  1934.  No  doubt  the 
attorneys  for  the  county  rendered  service  to  the  county  In 
securing  this  sum  of  #1, 052.62  and  undor  the  bankruptcy  Act, 

U.  S.  C.  A.,  Title  11,  Section  93,  subdivision  (j),  penalties 
could  not  be  collected,  but  under  an  opinion  of  this  office 
rendered  inarch  26,  1935,  to  the  Prosecuting  Attorney  of  Platte 
County,  we  were  of  the  opinion  tlxat  interest  could  be  collect- 
ed at  the  rale  of  six  per  cent,  per  annum. 

ue  note  in  your  letter  that  the  attorneys  for  the 
county  filed  suit  for  the  taxes,  penalties,  fees,  commissions 
and  attorneys'  fees  against  the  trustees  of  the  Railroad 
Company,  and  that  in  view  of  the  bankruptcy  Act  cited  above, 
they  were  foreclosed  from  collecting  the  penalties,  fees, 
commissions  and  attorneys'  fees.  No  doubt,  in  the  prosecu- 
tion of  this  suit,  the  attorneys  have  rendered  service  to 
the  county  for  which  the  county  court  and  collector  should 
pay  them  for  reasonable  fees,  and  we  are  quite  sure  that  all 
of  the  counties  have  not  been  so  successful  in  collecting 
interest  on  these  taxes  as  Morgan  County. 


Hon.  G.  Logan  Aarr 


-2 


*iar.  30,  1937 


It  Is  our  opinion  that  the  county  court  and 
collector  have  the  power  and  authority  to  pay  them  a 
reasonable  fee  for  these  services,  and  the  fee  should  be 
taken  out  of  the  yl, 052.62,  and  the  collector’s  books  should 
be  adjusted  accordingly. 

It  Is  our  opinion  that  you,  as  Prosecuting  Attorney, 
may  advise  the  county  court  to  adjust  and  compromise  the 
differences  between  the  county  court  and  their  attorneys. 

We,  of  course,  think  that  any  settlement  which  might  be  made 
would  be  entirely  outside  any  contract  which  may  be  In  exist- 
ence between  the  county  and  the  attorneys,  and  not  under  the 
contract  Itself, 


Very  truly  yours. 


COVELL  h.  HEWITT 

Assistant  Attorney-General 


ArrKOVLL: 


J . K . TAX LOR 

(acting)  Attorney- General. 


CRhs aG 


COUNTY  TREASURER*  N">t  entitled  to  fees  for  drawing,  warrant 

for  school  fund  loans. 


May  25,  1937. 


Hon.  Thomas  A.  Mathews 
Prosecuting  Attorney 
St.  Francois  County 
Farmington,  Ml s - url 


Dear  Sir: 

We  have  your  reouest  for  an  oninlon  of  this  office 
reading  as  follows: 

"On  Febru  ry  26,  1937,  you  very  promptly 
mailed  me  an  opinion  In  regard  to  an 
lnoulry  that  I had  written  you  on  Febru  ry 
3,  1937,  with  reference  to  c ^ns true t Ion 
of  Section  9266  R.  S.  Missouri,  1929. 

After  receiving  your  letter  and  cony  of 
the  opinion  mailed  Prosecuting  Attorney 
of  Boone  County;  Clerv  of  County  Court, 

Carthage,  Missouri,  and  Treasurer  of  Miller 
County,  I find  th,  t tills  oolnion  ooes  not 
answer  the  question  desired.  It  1b  this: 

To  know  whether  or  not  the  former  County 
Treasurer  would  be  entitled  to  fees  as 
outlined  in  the  Statute  on  'permanent 
school  moneys  made  up  of  fines  and  loaned 
on  real  estate  and  drawn  by  warrant  by 
the  county  court  and  not  drawn  by  the 
respective  representatives  of  school 
districts. ' M 


Hon.  Thomas  A.  Mathews 
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Section  9266  R.  6.  Missouri  1929,  covers  * moneys  for 
school  purposes . belonging  to  the  different  districts.'1  The 
oounty  treasurer  is  to  be  custodian  until  said  moneys  are 
paid  out  on  warrants  duly  issued  bjr  order  of  the  board  of 
directors  or  to  the  treasurer  of  some  town,  city  or  con- 
solidated sc  ool  district.  The  compensation  for  such  services 
is  fixed  by  the  same  statute,  Section  9266. 

The  County  school  fund  is  created  by  Section  9243 
R.  S.  Mis'ourl  1929,  and  Is  to  be  securely  invested  and 
sacredly  preserved;  the  Income  to  be  devoted  to  free  public 
school  purposes. 

Sections  9245  and  9250  R.  S.  Missouri  1929,  authorise 
the  County  Court  to  loan  said  funds.  This  act  of  loaning 
1 8 not  a payment  by  order  of  the  board  of  directors,  or  to 
a chool  district  treasurer  contemplated  by  Section  9266; 
therefo  e the  county  treasurer  Is  not  entitled  to  the  com- 
pensation provided  in  Section  9266  on  the  Issuing  of  warrants 
for  the  loaning  of  such  school  fund  moneys. 

It  Is  therefore  the  opinion  of  this  office  th  t the 
county  treasurer  is  not  entitled  to  fees  as  outlined  in 
Section  9266  for  the  payment  of  warrants  drawn  by  the  county 
court  for  the  purpose  of  loaning  sohool  fund  moneys. 


Respectfully  submitted. 


FHANKLIN  E.  REAGAN, 
Assistant  Attorney  General 


A PROVED: 


J.  :.  TAYLOR 

(Acting)  Attorney  General 
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CREAM  STANDARDS: -Section  12406  fixes  minimum  standards  for 

various  grades  of  cream. 


July  19,  1937 


Honorable  Jewell  Mayes, 
Commissioner 

Department  of  Agrloulture 
Jefferson  City,  Missouri 


Dear  Ur.  Mayes: 

We  have  your  request  for  an  opinion  of  July  13,  1937, 
relative  to  a construction  of  that  portion  of  Seotlon  12406 
R.  9.  Missouri  1929,  which  deals  \*ith  the  various  grades  of 
cream.  In  answer  to  your  innulry  we  desire  to  point  out 
certain  portions  of  other  statutes  applicable  to  this  question. 

Seotlon  12396,  Laws  of  Missouri  1933,  page  171,  makes 
It  the  duty  of  the  Commissioner  of  Agriculture 

Mto  prescribe  suoh  reasonable  rules 
and  regulations  for  their  operation  as 
he  deems  necessary  to  fully  carry  out 
the  provisions  of  this  article,  or  any 
other  law  relative  to  the  production, 
manufacture,  transportation,  sale  or 
consumption  of  dairy  products,*  * *M . 

The  above  and  other  sections  are  all  a part  of  Article 
V,  relating  to  the  Bureau  of  Dairying,  Dairy  Products  and 
Imitations. 

It  Is  made  the  duty  of  the  Commissioner  to  Inspect  and 
license  milk  and  cream  gathering  stations.  Section  12396 
R.  3.  Missouri  1929. 

In  the  application  for  such  license  the  purchaser  of 
cream  shall  furnish  certain  acta  to  the  com '.lssioner,  and 
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"such  other  facte  as  the  state — 
commissioner,  shall  require  concerning 
the  character,  financial  responsibility 
and  good  faith  of  the  applicant*  * *." 

For  a violation  of  any  of  the  provisions  of  the  article 
this  license  may  be  revoked.  Section  12397  R.  3.  Missouri  1929. 

Section  12398  provides  that  the  Commissioner  shall  license 
the  use  and  operation  of  milk  or  cream  testing  a 'paratus.  The 
statute  specifically  refers  to  the  Babcock  tester. 

Section  12405  makes  It  a criminal  offense  for  any  creamery 
or  cheese  or  butter  factory  to  manipulate  or  under-read  or 
over-read  the  Babcock  test  or  contrivance  used  for  determining 
the  quality  or  value  of  milk  or  cream.  It  also  makes  It  an 
offense  for  the  creamery 

Mto  pay  for  such  milk  on  the  basis  of 
any  measurement  except  the  true  measure- 
ment as  thereby  determined.” 

That  portion  of  Section  12406  dealing  with  cream  Is 
as  follows: 


"1.  Cream  Is  that  portion  of  milk,  rich 
In  fat,  which  rises  to  the  surface  of  milk 
on  standing,  or  Is  separated  from  it  by 
centrifugal  force,  la  fresh  and  clean,  and 
contains  not  less  than  eighteen  per  cent. 

( 18/0  of  milk  fat. 

2.  Evaporated  cream,  clotted  cream.  Is 
ere;  m from  which  a considerable  portion  of 
water  has  been  evaporated. 

3.  Three  grades  of  cream  are  hereby  estab- 
lished, to  be  known  and  described  as  follows: 
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2xtra.  £xtra  grade  cream  Is  sweet  cream 
suitable  for  table  use,  and  such  as  will 
not  curdle  In  hot  water,  tea  or  coffee. 

First  grade.  First  grade  orenm  shall  con- 
sist of  cream  that  Is  clean  to  the  taste 
and  smell,  slightly  sour,  containing  not 
to  exceed  four-tenths  of  one  per  cent . 
acid,  and  to  contain  not  less  than  twenty- 
five  per  cent,  butter  fat,  and  shall  be 
free  from  lumps,  curd,  dirt,  and  of  foreign 
matter.  Second  grade . Second  grade  cream 
Is  cream  that  is  too  sour  to  grade  as  first 
grade  and  having  curdy  or  undesirable  flavors 
or  odors.  Cream  that  Is  old,  rancid, 
molded,  dirty  or  curdy,  or  that  Is  produced 
by  unclean  separators  or  stored,  handled 
or  transported  In  unclean  cans,  or  that 
has  been  produced,  handled,  separated, 
stored  or  transported  in  violation  of  this 
article,  and  all  other  creams  not  coming 
within  any  of  the  three  grades  above 
established  Is  hereby  declared  to  be  Illegal, 
and  Its  production,  transportation  and  sale 
for  human  food  Is  hereby  prohibited.  Any 
person  ’-ho  shall  violate  any  of  the  pro- 
visions of  this  section  shall  be  deemed 
guilty  of  a misdemeanor  and  punished  as 
provided  by  law.M 

We  call  your  attention  to  the  above  part  of  Section 
Three,  "Three  grades  of  cream  are  hereby  established".  Giving 
to  the  statute  Its  plain  and  ordinary  meaning,  the  word 
"established"  means  to  set  up,  fix,  determine,  etc.  This  Is 
the  meaning  that  Is  ascribed  to  It  by  the  terms  of  Section 
655  R.  9.  Missouri  1929. 

We  find  In  the  dairy  law  a complete  scheme  for  the 
h.uidllng  and  classification  of  dairy  products.  No  person  or 
creamery  may  use  a testing  apparatus  without  a license  therefor. 
The  testing  apparatus  Is  primarily  for  the  purpose  of  deter- 
mining the  percentage  of  fafc.  There  would  be  no  need  of  such 
regulatory  statutes  If  there  were  no  fixed  standards  or 
definitions  of  cream.  Without  the  definitions  of  extra,  first 
grade  and  second  grade  cream  as  contained  In  3ectlon  12406  these 
other  statutes  relating  to  the  licensing  of  testers,  etc., 
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"would  be  without  life,  mere  sound  and 
fury  signifying  nothing — the  mischiefs 
would  abide,  the  remedy  be  lost — 

Shohoney  vs.  Railroad  Company,  231  Mo. 

133,.  1.  c.  156. 

V&ien  the  legislature  fixed  these  standards  for  oream 
it  was  clearly  in  ended,  for  example,  that  cream  which  would 
curdle  In  hot  water,  tea  or  coffee  was  not  to  be  classified  as 
extra  cream.  It  was  equally  true  that  by  the  definition  of 
first  grade  cream  the  legislature  intended  to  exclude  therefrom 
cream  which  contained,  among  other  things,  less  than  25#  butter 
fat.  If  a cream  does  not  contain  among  other  things  25#  butter 
fat  it  is  not  first  grade  cream.  A cream  containing  only  23# 
butter  fat  cannot  be  purchased  as  first  grade  cream  under  the 
above  statutory  definition  unless  the  person  or  creamery  giving 
the  Babcock  test  overreads  the  test-  itself  and  finds  as  a fact 
that  the  oream  actually  contains  25#  butter  fat.  To  so  misread 
the  tester  is  made  a criminal  offense  by  Section  12405.  The 
true  quality  of  the  cream  purchased  must  be  found  prior  to 
purchasing  and  Section  12405  makes  it  a misdemeanor  to  purohase 
cream  on  any  basis  other  than  the  true  measurement  as  determined 
by  a test. 

The  above  and  foregoing  deals  primarily  with  statutes 
passed  under  the  police  power  of  this  state  for  the  protection 
of  the  public.  Similar  regulatory  laws  have  been  upheld.  In 
St. Louis  vs.  Ameln  (1911),  139  S.W.  429,  235  Mo.  669,  a city 
ordinance  against  the  sale  of  adulterated,  milk — consisting  of 
a mixture  of  milk  and  water — was  upheld.  A similar  ordinance 
was  upheld  forbidding  coloring  of  milk  and  cream.  City  of 
St. Louis  vs.  Polinsky  (1905)  89  S.\7.  625,  190  Mo.  516.  In  City 
of  St. Louis  vs.  Renter,  (1905),  89  S.W.  628,  an  ordinance  for- 
bidding the  sale  of  oream  containing  less  than  12#  butter  fat  was 
held  to  be  a valid  exercise  of  police  power.  In  Hutchinson  Ice 
Cream  Company  vs.  State  of  Iowa,  (1916),  242  U.S.  153,  an  Iowa 
law  forbidding  the  sale  or  offering  for  sale  of  ice  cream  not 
containing  butter  fat  in  reasonable  proportion  was  held  to  be 
a valid  exercise  of  the  state  police  power.  Kansas  City  by 
ordinance  prohibited  the  sale  of  skimmed  milk.  City  of  Kansas 
City  vs.  Cook,  38  Mo.  App.  660, 
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The  t^rlmarv  ouject  of  such  legislation  le  to  secure  pure 
19,94  ai&  prevent  fyaijd.  de.Qe.it lpn  iM  r.lfig&lia  ^aie  vs. 

Packing  Company  (1904;,  124  Iowa  323,  1.  c.  328;  State  vs.  Holton, 
Gray  and  Company,  (1910),  148  Iowa  724;  Day-Bergwell  Company  vs. 
State,  190  Wis.  8.  ^hen  a creamery  advises  Its  customers  that 
they  are  purchasing  extra  cream  or  that  extra  cream  haB  been 
used  In  the  making  of  some  product  the  public  are  entitled  to 
rely  upon  the  fact  that  such  cream  is  "sweet  cream  suitable  for 
table  use  and  such  as  will  not  curdle  in  hot  water,  tea  or 
coffee."  This  Is  the  standard  which  the  legislature  says  that 
the  public  are  entitled  to  rely  upon.  To  sell  to  the  public  or 
use  in  the  manufacture  of  a product  first  grade  cream  under 
the  representation  that  extra  grade  cream  Is  being  sold  or  has 
been  used  would  amount  to  fraud,  deception  and  deceit  on  the 
part  of  the  seller  which  the  legislature  possesses  full  power 
to  prevent.  People  vs.  Will lam- Henning  Company  (1913)  260 
111.  564. 


COMCLUaiOH 

It  is  therefore  the  opinion  of  this  office  that  the 
State  Dairy  Law  reoulres  that  cream  be  bought  or  sold  on  a 
graded  basis  after  a test  by  a competent  operator  of  a testing 
machine. 

It  Is  fur  ther  the  opinion  of  this  office  that  all  cream 
bought  and  sold  must  be  on  the  quality  b;  sis  as  defined  by  the 
statute,  and  that  the  statutory  definitions  of  extra,  first 
grade  and  second  grade  cream  are  hut  the  minimum  standards. 


Respectfully  submitted. 


FRANKLIN  E.  REAGAN, 
Assistant  Attorney  General 

APPROVED: 


J1.  '£.  TAYLOR 

(Acting)  Attorney  general 
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AGRICULTURE  - Fees  under  Section  12635,  R.  S.  Mo.  j.92r,  to  be  deposited 
in  the  State  Treasury;  no  authority  to  pay  U.  S.  Depart- 
ment  of  Agriculture  any  part  of  said  fees. 


August  5,  1937 


Honorable  Jewell  Mayas,  Commissioner 
Department  of  Agriculture 
Jefferson  City,  Missouri 


Dear  Sir: 


We  have  your  request  of  August 
ion  as  follows: 


”1.  Does  the  Commissioner  of  Agri- 
culture have  authority  to  comply  with 
the  non-deposit  provision  of  Section 
12635,  Revised  Statutes  of  Missouri, 
1929,  in  view  of  the  General  Fee  Stat- 
ute of  1933  on  page  415  of  the  Laws 
of  1933? 

2.*  If  your  opinion  on  ;uestion  1 is 
NO,  then  does  the  Commissioner  of  Agri- 
culture have  authority  to  enter  into  an 
agreement  with  the  United  States  Depart- 
ment of  Agriculture,  which  will  provide 
that  the  Federal  Department  be  paid  half 
the  profits  on  hand  at  the  termination 
of  the  agreement,  or  prior  to  the  end  of 
each  biannual  Period?” 


We  shall  treat  these  questions  separately. 


I. 

The  Commissioner  of  Agri- 
culture has  authority  to 
carry  out  provisions  of  Sec- 
tion 12635.  R.  J.  Hlssourl, 
1929,  except  those  relating 
to  the  disbursement  of  fees. 
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The  legislature  in  1933,  (Laws  of  1933,  page  415), 
passed  the  following  statute: 


"All  fees,  funds  and  moneys,  from 
whatsoever  source  received  by  any 
department,  board,  bureau,  commission, 
institution,  official  or  agency  of  the 
state  government  by  virtue  of  any  law 
or  rule  or  regulation  made  in  accord- 
ance v/ith  any  law,  shall,  by  the  offi- 
cial authorized  to  receive  same,  and 
at  stated  intervals,  be  placed  In  the 
state  treasury  to  the  credit  of  the 
particular  purpose  or  fund  for  which 
collected,  and  shall  be  subject  to 
appropriation  by  the  Gmneral  Assembly 
for  the  particular  purpose  or  fund 
for  which  collected  during  the  bienn- 
ium in  which  collected  and  appropriated. 
The  unexpended  balance  remaining  in  all 
such  funds  (except  such  unexpended  bal- 
ance as  may  remain  in  any  fund  authorized, 
collected  and  expended  by  virtue  of  the 
provisions  of  the  Constitution  of  this 
State),  shall  at  the  end  of  the  biennium 
and  after  all  warrants  on  same  have  been 
discharged  and  the  appropriation  thereof 
ha3  lapsed,  be  transferred  and  placed 
to  the  credit  of  the  ordinary  revenue 
fund  of  the  state  by  the  state  treasurer. 
Any  official  or  other  person  who  shall 
willfully  fail  to  comply  with  any  of 
the  provisions  of  this  section,  and  any 
person  who  shall  wilfully  violate  any 
provision  hereof,  shall  be  deemed  guilty 
of  a misdemeanor;” 


In  an  opinion  written  by  this  office  relative  to 
the  effective  date  of  the  above  statute,  which  opinion  was 
written  by  Harry  G.  Waltner,  Jr;,  Assistant  Attorney  General, 
under  date  of  September  1,  1933,  it  was  held  as  an  opinion  of 
this  office: 


Honorable  Jewell  Mayes 


3- 


August  5,  1937 


"It  is  our  further  opinion,  that 
all  fees  collected  subsequent  to 
July  24,  1933,  should  be  kept  in 
a separate  fund  by  you  and  paid 
into  the  credit  of  the  Board  at 
stated  intervals.” 


We  adopt  and  reaffirm  the  holding  of  that  opinion 
to  the  effect  that  all  fees,  including- such  fees  as  authorized 
by  .lection  12635,  R.  S.  Missouri,  1929,  must  be  paid  into  the 
State  Treasury  by  the  Commissioner  of  Agriculture,  in  order  to 
comply  fully  with  the  terms  of  the  1933  Law,  supra.  In- addit- 
ion thereto,  the  1935  legislature,  blaokest  law  of  1935,  page 
189,  enacted  Section  12355-a,  which  reads  as  follows: 


"All  moneys  collected  by  or  through 
the  Commissioner  of  Agriculture  of 
the  State  Department  of  Agriculture 
from  fees,  licenses,  permits  or  other 
earnings  under  any  law,  other  than 
the  business  of  the  Missouri  State 
Fair,  shall  bd  deposited  daily  in 
the  state  treasury  to  the  oredit  of  the 
•Agricultural  Fees  Fund,*  which  shall 
be  subject  to  appropriation  by  the  Gen- 
eral Assembly.” 


It  is  therefore,  the  opinion  of  this  office  that 
all  fees  collected  by  the  Department  of  Agriculture  must  be 
deposited  in  the  state  treasury  to  the  oredit  of  the  "Agri- 
cultural Fees  Fund”. 


II. 


The  Commissioner  of  Agriculture  has 
no  authority  to  enter  lntf;  an  agree- 
ment with  ine  tf.  3.  Tfopartraent  of" 
Agriculture  tc  divide  the  profits, 

1?  any,  resulting  from  shlp-pln-  point 
inspection  fees. 
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We  have  heretofore  pointed  out  how  all  fees 
collected  by  the  Commissioner  of  Agriculture  are  deposited 
in  the  state  treasury. 

' These  fees  having  been  placed  in  the  state  treas- 

ury, automatically  become  subject  to  the  constitutional  pro- 
visions of  this  state.  Article  10,  Section  19,  of  the  Miss- 
ouri Constitution,  provides: 


"No  money  shall  ever  be  paid  out  of 
the  treasury  of  this  state,  or  any 
of  the  funds  under  its  management . 
except  in  pursuance  of  an  appropria- 
tion by  law." 


It  is  within  the  realm  of  possibilities  that  the 
next  legislature  could  appropriate  to  the  U.  S.  Department  of 
Agriculture,  one-half  of  such  profits,  if  any,  as  may  be 
accumulated  from  shipping  point  inspection  fees,  but  this  is 
purely  a legislative  matter  and  rests  in  the  discretion  of 
the  legislature. 

It  is  therefore,  the  opinion  of  the  office  that 
the  Commissioner  of  Agriculture  has  no  authority  to  disburse' 
any  fees  collected  under  Section  12635,  R.  S.  Missouri,  1929, 
and  has  no  authority  to  pay  or  agree  to  pay  any  portion  of 
said  fees  to  the  U.  3.  Department  of  Agriculture. 


Respectfully  submitted, 


FRANKLIN  S.  REAGAN 

Assistant  Attorney  General 


APPROVED: 


rrrrwfm 

(Acting)  Attorney  Generel 


FER  MR 
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AGRICULTURE:  Shipping  point  inspection — Cooperation  with 
Department  of  Agriculture. 


August  9,  1937 

} 


Honorable  Jewell  Mayes 
Commissioner 

Department  of  Agriculture 
Jefferson  City,  Missouri 


Dear  Mr.  Mayes: 

We  have  your  request  of  August  5,  1937,  for  an  opinion 
relative  to  cooperating  with  the  Federal  Governnent  through 
the  United  States  Department  of  Agriculture  in  the  matter  of 
shipping  point  inspection.  With  reference  to  the  contract 
between  the  Federal  and  State  Governments  your  inquiry  for  an 
opinion  is  as  follows: 

"It  is  proposed  that  the  following  financial 
arrangement  be  Incorporated  in  this  contract 
or  agreement: 

1.  That  the  State  Department  of  Agriculture 
collect  and  deposit  all  fees  in  the  Agri- 
cultural Fees  Fund,  and  pay  all  salaries  and 
expenses  from  the  appropriations  from  the 
Agricultural  Fees  Fund. 

2.  Pay  the  salary  and  expenses  of  the 
Federal  Supervisor  for  such  times  as  he 
spends  in  Missouri  assisting  with  this  work. 

3.  Pay  an  overhead  charge  per  car  to  the 
Federal  Department  to  cover  o rtaln  Federal 
overhead  expense  connected  with  the  work; 
the  State  Department  of  Agriculture  to  pay 

the  United  States  Department  of  Agriculture  such 
overhead  fee  in  two  parts,  as 
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follows:  the  first  payment  to  be  fifteen 

cents  (15$0  per  car  Inspected,  to  be  paid 
upon  proper  billing  at  the  ending  of  each 
seasonal  deal,  the  balance  of  eighty-five 
cents  (85^)  per  car  to  be  paid  upon  pro- 
per billing  prior  to  the  ending  of  each 
biennium,  * rovlded  that  the  total  of  this 
second  payment  to  the  United  States  Depart- 
ment of  Agriculture  shall  not  exceed  the 
balance  unexpended  from  earnings  from  the 
said  Federal-State  Inspection  service  In  the 
State  of  Missouri. 

In  your  opinion,  do  the  laws  of  the  State 
of  Missouri,  In  any  way,  prohibit  or  restrict 
the  Commissioner  of  Agriculture  from  signing 
a contract  providing  for  the  above?" 

Section  12636  R.  3.  Missouri  1929,  being  a part  of  Article 
XIX,  Chapter  87,  relating  to  the  Inspection  of  agricultural  pro- 
ducts provides  In  part  as  follows: 

"The  Commissioner  may  employ  employees  and 
agent 8 to  assist  In  carrying  out  the  pro- 
visions of  this  Article,  and  may  fix  their 
compensation. " 

The  "provisions  of  this  article"  refer  to  that  portion  of 
Section  12631  which  reads  as  follows: 

"***ln  carrying  out  the  provisions  of  this 
article  the  commissioner  Is  authorized  to 
cooperate  with  the  United  States  or  any 
department  thereof  In  accomplishing  the 
matters  and  things  provided  for  herein. " 

t 

It  therefore  appears  that  by  statutory  enactment  it  Is  the 
duty  of  the  Commissioner  to  fully  cooperate  with  the  United  States 
Government  In  shipping  point  Inspection  of  agricultural  produo ts. 
It  would  appear  that  this  cooperation  should  partake  of  a Joint 
undertaking,  and  It  Is  actually  referred  to  In  Section  12636, 

R.S.  Missouri  1929,  as  "under  the  Joint  authority  of  the  said 
bureau  and  the  U.S.  Department  of  agriculture." 
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The  next  question  that  arises  la  whether  or  not  the 
Legislature  has  made  any  funds  available  for  this  purpose. 
Section  52  of  House  Bill  509  appro  >riates  out  of  the  State 
Treasury,  chargeable  to  the  agrlculturalfoes  fund,  the  sum 
of  $199,000.00  to  pay  the  salaries,  wages  and  per  diem  of  the 
officers  and  emoloyees  and  other  expenses  of  the  Department  of 
Agriculture  for  the  years  1937-1938.  Tills  appropriation  is 
broken  down  into  four  parts,  the  first  of  whloh  provides  for 
the  oayment  of  salaries,  wages  and  per  diem  of  various  named 
officers,  "and  other  necessary  employees". 

It  is  therefore  the  opinion  of  this  Department  that  you 
are  authorized  to  pay  all  salaries  and  expenses  of  inspectors 
from  the  above  appropriation  out  of  the  Agricultural  Fees  Fund 
that  under  the  provisions  of  Section  12636  the  Federal  Super- 
visor for  such  time  as  he  spends  in  Missouri  assisting  in  this 
work  is  in  fact  an  agent  or  employee  of  the  State  Department 
of  Agriculture,  and  as  such  employee  is  entitled  to  be  paid 
compensation  and  expenses;  that  you  are  authorized  to  enter 
into  an  agreement,  within  but  not  to  exceed  the  amount  of  in- 
spection fees  collected,  with  the  United  States  Department  of 
Agriculture  wherein  certain  overhead  charges  are  piirtly  paid 
for  from  fees  collected. 


Respectfully  submitted.. 


FRANKLIN  E.  H LAG  AN, 
Assistant  Attorney  General 

APPROVED; 


J.  E.  TAYLOR 

(Acting)  Attorney  General 
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"Change  of  Venue"  in  criminal  ) State  may  ask  for  substitution  of 
case  by  State:  - ) Judge  in  criminal  ce«e* 

PROSECUTING  ATTORNEY:  ) Prosecuting  Attorney  not  required  to 

deposit  $10  docket  fee  for  substitution 
of  Judge* 

September  24,  1937, 


Honorable  G,  Logan  ^rr 
prosecuting  Attorney 
m. organ  County 
Versailles,  Missouri 


Lear  *»*r.  *arr: 


This  is  to  acknowledge  your  letter  as  follows: 

"Is  there  anything  in  the  law  or 
the  cases  that  gives  me,  as  prose- 
cuting attorney,  the  right  to  take  a 
change  of  venue  away  from  the  judge  in 
the  circuit  court  on  account  of  the 
bias  and  prejudice  against  the  state 
is  a state  criminal  case?  I realize 
that  I have  no  right  to  take  a change 
of  venue  away  from  the  county,  but 
what  about  the  bias  ana  .prejudice  of 
the  judge  on  the  bench,  against  the 
state  of  Missouri,  in  a criminal  case 
pending  for  trial  in  the  Circuit  Court? 

These  demurrers  to  the  evidence  at  the 
close  of  all  evidence  substitutes  the 
judgment  of  the  court  for  my  Judgment, 
for  the  Judgment  of  the  sheriff,  and 
the  jury.  It  seems  to  me  that  these 
too  common  demurrers  to  the  evidence 
as  against  the  state  handicaps  the 
prosecution,  and  there  should  be  same 
romedy  afforded  the  state  in  case  of 
such  bias  and  prejudice.  V»ould  the 
state  of  Missouri  have  to  put  up  a 
vilO.OO  filing  fee,  in  case  of  a change 
of  venue  against  the  judge?  as  the 
prosecuting  attorney  does  not  have  a 
contingent  fund,  out  of  whose  pocket 
would  such  a vlO.OO  change  of  venue  come?" 
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.^hile  your  letter  asks  the  right  of  the  state  to 
take  a change  of v enue,  yet  what  you  really  desire  is  a substi- 
tution of  judges  to  sit  in  a criminal  case.  The  difference 
between  a change  of  venue  and  a substitution  of  a trial  judge 
was  pointed  out  by  the  Supreme  Court  in  State  v.  Kose grant, 

93  S,  W.  (2)  961,  wherein  the  Court  said  (p.  966): 

"Chile  the  application  is  technically 
one  for  the  substitution  of  a trial 
judge  «■  * * the  statutory  designation 
of  the  application  as  one  for  a change 
of  venue  is  a legislative  assignment 
of  such  applications  to  the  class  of 
applications  designated  applications 
for  a change  of  vanue," 

Change  of  venue,  as  well  as  a substitution  of  judges, 
is  one  of  statutory  enactment  and  the  statute  must  be  strictly 
complied  with,  otate  v.  Bryant,  24  o.  W.  (2)  1008,  1010;  Btate 
v.  i/uckworth,  297  W.  150,  161. 

In  otate  v.  Bryant,  supra,  the  court  said  (p.  1010): 

"Defendant's  affidavit  was  not  support- 
ed by  the  affidavit  of  two  reputable 
persons  as  sections  3991  and  3992  pro- 
vide. The  se  two  sections  re late  to  the 
dlsquallfl cation  of  the  "Judge  of  the 
court  In  criminal  causos.  If  the 
statute  is  complied  with,  the  judge 
must  disqualify  hiaself.  On  the  other 
hand,  he  must  deny  the  application  where 
it  does  not  comply  with  the  statute.” 

(emphasis  ours) 

sections  3991  and  3992,  referred  to  by  the  Court  in 
the  above  case,  are  ./actions  3648  and  3649,  R.  6.  Mo*  1929. 
sections  3648  and  3649  relate  to  the  disqualification  of  the  judge 
when  the  defendant  seeks  to  disqualify  him.  'Chen  the  state  seeks 
to  disqualify  the  Judge,  then  only  section  3648  applies  and  Lection 
3649  has  no  application.  Ltate  ex  rel.  v.  Blate,  214  6.  W.  85, 

278  *.o.  570. 
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Section  3648,  K.  S.  Mo,  1929,  reads  In  part  as 

follows: 

"When  an y Indictment  or  criminal  prose- 
cution shall  be  pending  in  any  circuit 
court  or  criminal  court,  the  judge  of 
said  court  shall  be  deemed  incompetent 
to  hear  and  try  said  cause  in  either  of 
the  following  cases:  *lrst,  when  the 
judge  of  the  court  in  which  said  case 
is  pending  is  near  of  kin  to  the  defend- 
ant by  blood  or  marriage;  or,  second, 
when  the  offense  charged  is  alleged  to 
have  been  committed  against  the  person 
or  property  of  such  judge,  or  same 
person  near  of  kin  to  him  by  blood  or 
marriage;  or,  third,  when  the  judge  is 
in  anywise  interested  or  prejudiced, 
or  shall  have  been  counsel  in  the  cause; 
or,  fourth,  * * *" 

ihe  case  of  State  ex  rel.  v,  olate,  supra,  was  an 
original  proceeding  in  prohibition  before  the  Supreme  Court  of 
Missouri,  in  banc,  and  was  decided  June  14,  1919,  The  facts 
in  said  case  reveal  that  the  state  announced  ready  for  trial 
and  subsequently  obtained  leave  of  Court  to  withdraw  its 
announcement,  and  the  state  then  filed  "a  formal,  verified 
motion  alleging  the  disqualification  and  incompetence  of  respond- 
ent to  sit  in  the  trial  of  the  case  of  State  v,  ~cott  on  account 
of  the  alleged  prejudice  of  said  respondent  against  the  state  (p, 
86). M The  trial  court  ruled  the  motion  for  substitution 

against  the  state  and  thereupon  a writ  of  prohibition  was  applied 
for.  The  Court  held  that  the  state  was  entitled  to  a substitu- 
tion of  a trial  judge  in  a criminal  proceeding.  The  Court  said 
(p.  89): 


" hich  brings  us  to  the  point  of  law 
strenuously  and  most  ably  presented  by 
respondent' 3 learned  counsel.  This 
point,  as  forecast  supra,  is  not  whether 
the  state  is  over  entitled  to  a change 
of  venue.  There  is  no  question  of  a 
change  of  venue  in  thi3  case.  The  question 
of  lav/  is:  Can  a trial  Judge,  absent  his 
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own  voluntary  disqualification,  lose 
jurisdiction  of  a criminal  case  because 
of  ills  interest  or  prejudice  therein 
against  the  state?  V.e  agree  with  the 
conclusion  of  law  upon  this  point  of 
our  learned  commissioner,  and  are  constrain- 
ed upon  both  reason  and  authority  to  hold 
the  affirmative  of  the  question  stated." 

The  Court  also  analyzed  section  3648  by  adopting  the 
reasoning  of  its  commissioner  as  follows  (p*  91): 

• 

"Oior  learned  commissioner  in  his  con- 
clusions upon  the  law  construing  Lection 
519<i  (8)  3ays:  »*  * * * The  language  of 
the  section  is  general,  and  there  is 
nothing  stated  expressly  or  Impliedly 
that  limits  the  first  three  subdivisions 
of  the  section  to  applications  on  behalf 
of  a defendant,  it  is  remembered  that  the 
fourth  subdivision  expressly  relates  to 
application  upon  the  part  of  the  defendant.’ " 

It  is  therefore  seen  that  only  the  first  three  sub- 
divisions of  Section  3648,  R.  S.  i»u>.  1929,  are  applicable  to  the 
State  when  it  seeks  a disqualification  of  a trial  judge.  Sub- 
division 4 of  Section  3648  and  all  of  Section  3649,  R.  5.  a.o. 
1929,  particularly  relate  to  defendant  when  he  files  an  appli- 
cation for  a substitution  of  judges* 

The  Court  in  otate  ex  rel.  v.  ^late,  supra,  concluded 
its  opinion  as  follows  (p.  92): 

"No  difficulties  or  embarrassments  can 
arise  in  the  admini strati on  of  the 
criminal  law  from  the  view  that  a cir- 
cuit Judge  may  be  disqualified  by  reason 
of  prejudice  against  the  state  from  sitting 
in  the  trial  of  any  crim.nal  case,  and 
that,  being  so  disqualified,  such  judge 
may  be  by  our  writ  of  prohibition  prevent- 
ed from  sitting  therein.  The  situation 
thus  brought  about  by  a compulsory  dis- 
qualification is  in  no  wise  different  than 
the  situation  viiich  would  have  existed  had 
the  learned  respondent  of  his  own  volition 
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declared  his  own  disqualification. 

Automatically  the  applicatory  statutes 
will,  as  in  case  of  a voluntary  dis- 
qualification, apply  and  solve  all  the 
problems  presented,  and  thus  the  re- 
sultant situation  presents  no  diffi-  w 

culties  either  insuperable  or  insolvable, 

irrom  the  above  and  foregoing  it  is  our  opinion  that 
when  the  prosecuting  attorney  files  a formal  verified  motion 
alleging  the  disqualification  of  the  trial  judge  for  any  of  the 
reasons  enumerated  in  the  first  three  subdivisions  of  Section 
3648,  R.  S,  mo.  1929,  that  the  trial  judge  does  not  have  further 
jurisdiction  to  proceed  to  3it  in  the  trial  of  a criminal  case, 
J-t  is  our  further  opinion  that  the  state  may,  by  complying  with 
section  3648,  supra,  be  entitled  to  a substitution  of  judges  in 
any  criminal  case. 


Your  second  question  relates  to  the  paying  of  a *10,00 
"change  of  venue  fee."  section  3661,  R,  S,  ho,  1929,  relates  to 
the  compensation  to  be  paid  when  there  is  a substitution  of  judges. 
Nowhere  in  said  section  is  it  provided  that  either  the  state  or 
the  defendant  has  to  advance  any  fee.  There  is  a fee  allowed  to 
the  person  taking  the  trial  Judge’s  place,  but  such  fee  is  taxed 
as  costs  and  "paid  out  of  the  state  treasury  upon  the  certificate 
of  the  clerk  of  the  court  in  which  such  cause  is  pending*  or  "is 
tried." 

Therefore,  it  is  our  opinion  that  the  prosecuting 
attorney  or  the  State  would  not  have  to  advance  any  fee  to  a 
substituted  trial  Judge  in  the  event  of  a disqualification  of  the 
trial  judge. 


Very  truly  yours. 


COVKLL  R.  HAWITT 
assistant  a t to mey- General 

aP^ROVaD: 


TaiLoR 

(acting)  Attorney-General 

CRHxaG 


CITIES  - Cities  of  the  third  class  operating  under  an  alter- 
native form  of  government  shall  elect  a Mayor  and 
Council  at  the  regular  biennial  municipal  election* 


November  23,  1937 


Honorable  D.  S.  kayhew 
City  Attorney 
Monett,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  yo\ir  re- 
quest for  an  opinion  reading  as  follows: 


"As  City  Attorney  I am  interested 
in  Section  6723  of  1937  Session 
Acts  at  page  385  which  repealed 
Section  6723  of  the  Revised  Statutes 
of  1929  pertaining  to  the  terra  for 
Mayor  in  Cities  of  the  Third  Class, 
which  changes  the  tern,  of  the  Mayor 
from  2 to  4 year  term,  Y.’e  are  under  . 
the  Alternative  Form  of  Government 
for  Cities  of  the  Third  Class  Sec- 
tion 6909  governs  us  and  we  have 
less  than  12000  population  and 
elect  two  Counc Ilmen  and  a Mayor 
for  2 years. 


"Does  the  Repealing  of  Section  6723 
Revised  Statutes  of  1929  also  re- 
peal Section  6909  by  in-plication 
and  do  v/e  tinder  the  alternative 
form  of  government  elect  for  2 years 
under  Sec.  6909  or  are  governed  by 
Sec.  6723,  lage  385  of  Session  Acts 
of  1937. 


"This  has  been  put  up  to  me  as  City 
Attorney  which  c auses  me  to  ask  for 
an  opinion.  In  Bryant  vs.  Russell, 
127  Mo,  422,  30  S.  W.  107,  we  have 
this  language  in  the  opinion  of  that 
case,  on  Construction  of  Statute. 

'It  is  a general  rule  of  construction 
of  laws  that  a later  Statxite  covering 
the  subject  matter  of  a former  one, 
will  repeal  it  to  the  extent  that 
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they  conflict,  whether  any  reference 
is  made  by  the  latter  to  the  older 
statute  or  not.'  " 


We  have  considered  Section  6723,  as  amended  by 
the  Laws  of  Mo*.  1S37,  at  page  385,  and  find  that  the 
repealing  act  referred  to  only  changes  the  term  of  the 
Mayor  of  a city  of  the  third  class  from  two  years  to 
four  years.  This  conclusion  ia  obvious  when  you  con- 
sider that  Section  6723  as  amended,  supra,  is  to  be 
found  under  the  provisions  of  Article  IV  of  Chapter 
38,  R.  S.  Mo.  1929  relating  to  cities  of  the  third 
class. 


We  note  from  your  request  for  an  opinion  that 
your  city  is  opercting  under  an  alternative  form  of 
government  ior  cities  of  the  thirc  class,  as  provided 
for  by  Article  VI  of  Chapter  38,  R.  5.  ho.  1929.  In 
effect  and  substance,  any  city  of  the  third  class 
operating  under  a special  charter  or  having  a popula- 
tion entitling  such  city  to  become  a city  of  the  third 
class  mey  be  organised  as  a city  under  the  provisions 
of  Article  VI,  supra,  by  proceding  as  provided  for  In 
said  Article.  Section  6906. 

If  such  a city  ha3  elected  to  operate  under  an 
alternative  form  of  government,  which  cities  may  do 
If  they  have  the  required  population  and  are  a city 
of  the  third  class,  then  the  Mayor  and  Councllmen  of 
such  city  or  cities  must  be  elected  as  provided  by  Section 
6909.  It  is  provided  in  this  section.  Section  6909, 

R.  S.  Mo.  1929,  in  substance  and  effect,  that  every 
such  city  organising  under  the  alternative  form  of 
government  shall  elect,  at  the  regular  biennial  municipal 
election,  a Mayor  and  two  Councllmen  in  cities  having 
a population  of  over  3,000  and  less  than  12,000.  This 
la  a situation  as  exists  in  your  city  we  necessarily 
assume  from  what  you  have  stated  relative  to  your  city. 

The  sections  to  which  you  have  referred  ua  need 
not  be  construed,  because  where  the  language  of  the 
statute  is  plain  and  unambiguous  and  conveys  a clear 
and  definite  meaning,  there  is  no  need  of  resorting 
to  auxiliary  rules  in  the  construction  of  the  same. 

From  this.  It  follows  that  the  statute  must  be  given 
Its  plain  ana  obvious  meaning.  State  ex  rel.  Jacobsmeyer 
vs.  Thatcher,  92  S.  H.  ( 2d ) 640;  Columbia  Weighing 
kaching  Company  vs.  Rockwell,  30  S.  W.  (2d)  508. 
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CONCLUSION 


In  view  of  the  above.  It  la  the  opinion  of  this 
department  that  Section  6723  of  R.  S.  Lo*  1929,  as 
amended  by  the  Lav.e  of  Mo*  1937,  at  page  38S,  does  not 
repeal  Section  6909,  R.  E.  ho*  1929  relating  to  cities 
of  the  third  class  operating  under  an  alternative  form 
of  government*  Cities  operating  under  an  alternative 
form  of  government  shall  continue  to  elect  a Mayor 
and  Councilmen  at  the  regular  biennial  municipal  elec- 
tion. 


Yours  very  truly. 


RUSSLLii  C*  SiONK 

Assistant  Attorney  General 


Arr ROVED: 

7.  k'.' TAYLOR 

(Acting)  Attorney  General 
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TmTICtfi 

SALE  FOR  TAXES: 

COLLECTOR  AND  DEPUTY: 

RIGHT  TO  PURCHASE:  Collector  or  his  deputy  prohibited 

from  purchasing  land  sold  for 
delinouent  taxes 


November  30,  1937 


Honorable  G.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


\V 


Dear  Sir: 


This  office  acknowledges  yours  of  October  16, 
1S37,  requesting  an  official  opinion  from  this  Depart- 
ment as  to  whether  or  not  the  county  collector  or  his 
deputy  are  permitted  to  bid  on  and  purchase  the  lands 
which  the  county  collector  sells  for  delinquent  taxes, 
by  virtue  of  the  provisions  of  Section  9952-c  of  the 
Session  Acts  of  Missouri,  1933,  page  431. 

By  Section  9952  of  the  Session  Acts  of  Mis- 
souri, 1933,  page  429,  the  collector  is  required  to 
record  the  delinquent  tax  list  of  lands  and  lots  upon 
which  the  taxes  are  unpaid. 

By  Section  9952-a  of  said  Act,  page  430,  it 
is  provided  that  all  lands  and  lots  upon  which  the  taxes 
are  delinquent  shall  be  recorded  and  shall  be  subject 
to  sale  for  such  taxes,  penalty  and  interest.  Said 
section  further  provides  thatj  t 

"The  entry  of  record  by  the 
county  collector  listing  the 
delinquent  lands  and  lots  as 
provided  for  in  this  act 
shall  be  and  become  a levy 
upon  such  delinquent  lands 
and  lots  for  the  purpose  of 
enforcing  the  lien  of  delin- 
quent and  unpaid  taxes,  to- 
gether with  penalty,  interest 
and  costs." 


Honorable  G.  Logan  Marr 


2 


November  30,1937 


Section  9952-c  of  the  Act  directs  the  col- 
lector to  sell  such  lands  as  are  delinquent  and  upon 
which  a lien  for  delinquent  taxes,  penalty  and  inter- 
est exists,  by  virtue  of  the  provisions  of  said  sec- 
tions 9952  and  9952-a  of  the  Act, 

Under  the  tax  statutes  which  were  in  effect 
prior  to  what  is  known  as  the  Jones-Munger  Act,  Mis- 
souri Session  Acts,  1933,  at  page  425,  et  seq.,  lands 
were  not  sold  for  delinquent  taxes  until  a judgment 
had  been  rendered  in  the  circuit  court  and  the  sale 
of  the  land  for  such  taxes  was  made  by  the  sheriff 
under  an  execution  issued  on  such  Judgment.  Sections 
9953  and  9958,  Revised  Statutes  Missouri  1929. 

By  the  provisions  of  Section  1206,  Revised 
Statutes  of  Missouri  1929,  which  are  as  follows, 

"No  officer  to  whom  any  execu- 
tion shall  be  directed,  or  any 
of  his  deputies,  or  any  person 
for  them,  shall  purchase  any 
goods  or  chattels,  real  estate 
or  other  effects,  or  bid  at  any 
sale  made  by  virtue  of  such 
execution,  and  all  purchases  so 
made  shall  be  void," 


the  officer, or  his  deputy, who  is  selling  the  land 
were  prohibited  from  purchasing  or  bidding  at  any 
such  sale,  and  the  Act  further  provided  that  any  such 
purchase  was  void. 

The  duties  of  the  county  collector  as  to 
the  sale  of  lands  for  delinquent  taxes  under  the  Jones- 
Munger  Act  are  similar  to  the  duties  of  the  sheriff 
under  the  old  law. 

In  the  case  of  Walcott,  et  al.  v.  Hmd,  122 
Mo.  621,  the  question  of  the  right  of  the  collector 
to  purchase  land  sold  for  taxes  was  up,  but  this  was 
a case  in  which  the  sheriff  was  selling  under  an 
execution  issued  upon  a judgment  rendered  for  delin- 
quent taxes  as  provided  in  the  old  law. 
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In  the  case  of  Walcott,  et  al.  v.  Hand,  supra, 
many  cases  were  cited  holding  that  the  collector  or 
his  deputy  had  no  authority  to  purchase  lands  sold  by 
the  collector  for  delinquent  taxes*  Among  the  cases 
cited  in  the  case  of  ttalcott  v.  Hand,  supra,  was  the 
case  of  McLeod  v.  Hurkhalter,  et  al*  57  Miss.  65,56, 
in  which  the  court  said: 

"There  seems  to  be  some 
difference  in  the  authori- 
ties as  to  the  right  of  a 
tax  collector  to  purchase 
at  his  own  sale  land  sold 
for  taxes.  We  deem  it  to  be 
the  better  opinion  to  deny 
such  right*  V*e  see  no  reason 
why  the  ordinary  rule,  which 
condemns  a sale  when  the 
purchaser  is  the  person  who 
makes  the  sale,  should  not 
apply  to  a sale  made  by  a 
tax  collector.  The  duty  of 
a seller  is  Inconsistent  with 
the  interest  of  a purchaser. 

As  seller,  it  is  the  duty  of 
the  tax  collector  to  get  the 
highest  possible  price  for 
the  land  he  offers  for  sale; 
and,  as  a purchaser,  it  is 
his  interest  to  secure  it  at 
the  lowest  price  he  can.  .hen 
there  is  this  conflict  between 
duty  and  Interest,  the  tempta- 
tion is  great  to  subordinate 
the  former  to  the  latter.  It 
is  the  duty  of  a tax  collector 
to  give  proper  notice,  and  to 
collect  the  taxes,  by  a distress 
and  sale  of  the  personalty  of 
the  owner,  before  he  proceeds  to 
sell  land  for  taxes;  and  when 
he  makes  a sale,  it  is  his  duty 
to  realize  the  taxes  by  a sale 
of  as  little  of  the  land  as 
practicable.  To  allow  him  to 
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bid  at  the  sale  would  place 
him  under  a temptation  to 
violate  these  duties,  desides, 
persons  charged  with  the  ad- 
ministration of  the  fiscal 
affairs  of  the  people  must  be 
content  with  the  gains  pro- 
vided for  in  the  fees  and 
salaries  allowed  by  law, and 
should  not  be  permitted  to 
augment  them  by  speculations 
in  the  funds  or  property 
v.hich  come  under  their 
official  control.  The  decree 
of  the  Chancellor  is  in  ac- 
cordance with  these  views, 
and  is,  therefore,  affirmed." 


The  above  case  also  cites  Cooley  on  Taxation, 
Section  1447,  which  is  as  follows: 

"In  order  that  there  may  be 
free  competition,  it  is  es- 
sential that  the  officer  who 
makes  the  sale  should  act  as 
salesman  only,  and  not  become 
interested  in  the  purchases. 

He  cannot  be  allowed  to 
occupy  the  inconsistent  posi- 
tions of  purchaser  and  seller, 
in  which  his  cupidity  would  draw 
him  in  one  direction  and  his 
duty  in  another.  The  law  can- 
not safely  intrust  the  securities 
which  are  devised  for  the  pro- 
tection of  private  parties  to 
the  care  of  those  who  are 
interested  to  prevent  their 
accomplishing  the  purpose  for 
which  they  are  provided.  No 
provision  of  law,  it  is  believed, 
would  ever  be  made  which  would 
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allow  official  integrity  to  be 
subjected  to  the  trial  of  such 
conflicts  between  interest  and 
duty  as  would  be  sure  to  arise 
if  the  officer  were  allowed  to 
bid  at  a sale  where  his  duty 
would  be  to  obtain  the  highest 
practicable  bid  in  the  interest 
of  another,  while  his  interest 
would  be  so  to  manage  as  to  ob- 
tain the  lowest.  Por  the  officer 
voluntarily  to  put  himself  in 
that  position  is  regarded  as  a 
fraud  on  his  part  upon  the  lawj 
and  on  grounds  of  general  public 
policy,  the  sale  which  he  makes 
to  himself  is  void.  On  no  other 
principle  can  integrity  and  good 
faith  be  secured  in  proceedings 
of  this  ex  parte  character." 


The  Missouri  Supreme  Court,  in  the  case  of  Wal- 
cott v.  Hand,  supra,  1.  c.  628,  in  reference  to  the 
contention  that  the  collector  could  not  purchase  at 
his  own  sale 8 of  land  for  delinquent  taxes,  saidt 

"Counsel  correctly  assumes  that 
a public  officer  charged  with 
the  duty  of  selling  property  for 
the  best  price  can  not  himself 
become  the  purchaser,  and  that  a 
sale  made  by  an  agent  or  trustee 
to  himself  will  not  be  sustain- 
ed by  the  courts." 


V« e find  that  the  appellate  court  of  the  State 
of  Washington,  where  it  was  the  duty  of  the  treasurer 
to  sell  land  for  delinquent  taxes,  said,  in  the  case 
of  Coughlin  v.  Holmes,  et  al.  102  Pac.  772,  that 

"A  sale  of  land  by  the  county 
treasurer  to  himself  or  a 
deputy  in  his  office  is  invsl  id 
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as  against  public  policy." 


In  the  case  of  Payscn  v . Ball,  30  Maine,  319, 
326,  the  court  said: 

"The  collector  is  required 
to  sell  to  the  best  bidder. 

A collector  can  not  faith- 
fully perforin  his  duties 
who  is  both  seller  and 
purchaser ." 


In  the  case  of  Pendleton  v.  Letzkins,  114  S.E. 

246,  the  Aest  Virginia  appellate  court  said: 

"V/hen  county  officers  or 
their  deputies  having  duties 
to  perform  In  relation  to  the 
sale  of  delinquent  lands  for 
taxes  become  the  purchasers 
of  such  lands  at  a delinquent 
sale,  their  conduct  In  rela- 
tion thereto  will  be  carefully 
scrutinized,  particularly 
where  their  official  duties 
conflict  with  their  personal 
interest • " 


In  the  case  of  Shotwell  v.  Munroe,  42  Mo.  App. 
659,  678,  the  St. Louis  Court  of  Appeals,  In  passing 
upon  a Missouri  statute,  which  is  now  Section  1206, 
Revised  Statutes  Missouri  1929,  prohibiting  an  officer 
or  a deputy  from  bidding  or  purchasing  property  at 
his  own  sales,  said: 

"These  provisions  are  merely 
declaratory  of  the  common 
law,  resting  on  the  soundest 
principles  of  public  policy, 
which  prohibit  any  trustee 
from  becoming  directly  or  in- 
directly Interested  In  a 
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sale  made  by  him.” 


In  the  case  of  Ownby  v.  Ely,  58  ho.  475,  the 
court  said: 


"Not  that  every  such  case 
would  necessarily  be  fraudu- 
lent, but  it  would  furnish 
an  inducement  and  temptation, 
which  tho  wisest  policy  is 
to  utterly  prohibit.” 


While  there  is  nc  particular  statute  in  this 
State  prohibiting  the  county  collector  or  his  depu- 
ties from  bidding  or  purchasing  lands  sold  by  the 
county  collector  for  delinquent  taxes,  it  seems  that 
public  policy  and  the  provisions  of  Section  1206, 
Revised  Statutes  Li3souri  1S££,  would  prohibit  such 
bidding  and  purchases  by  the  collector  or  hie  depu- 
ties • 


CONCLUSION 

From  the  foregoing  authorities  and  rulings  of 
the  courts,  this  office  is  of  the  opinion  that  the 
county  collector  or  Lis  deputies  are  not  authorized  to 
bid  at  sales  or  purchase  lands  offered  for  sale  for 
delinquent  taxes  by  the  collector. 

Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED: 


j"V  E.'  TAYLOR 

(Anting.) Attorney  General 
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SEED  LAWj--Con3truCtion  of  Section  12609-b,  Laws  of  Missouri  1937* 


December  16,  1937 


Sonora  le  Jewell  Mayes 
Commissioner  of  Agriculture 
Je-forson.  City,  Missouri 


Dear  Sirs 


' e have  your  request  of  .recent  date  askin0  for  an 
opinion,  which  is  in  words  and  figures  as  follows: 

MVv'e  need  a rulin^  as  to  the  meanin^.  of 
the  first  six  words  of  3ection  12609-b 
of  the  1937  enact  ent  of  the  . eed  Law, 
as  follows,  ’ at  a separate  container  of 
vegetable  seeds.’ " 

T iis  request  calls  for  a construction  of  Section  12uG9-b, 
Laws  of  Missouri  1937,  page  184,  which  is  as  follows: 

’’Each  separate  container  of  vegetable 
seeds  as  defined  in  Section  12609-a  of 
this  article  except  as  herein  otherwise 
provided,  shall  be  clearly  and  plainly 
labeled  in  the  Lnglis  i lantJu»6e  as 
follows : 

fa)  The  kind  of  seed,  variety  and  number 
of  permit. 

(b)  The  ap  roximate  percentage  of  germin- 
ation to^eth-.  r with  the  month  and  ^ear  said 
seed  was  tested;  provided  t :e  gemination 
is  less  than  the  standard  of  germination 
fixed  by  the  State  Department  of  Agriculture 
for  that  kind  and  variety. 

(c)  Pull  name  and  a cress  of  the  person  or 
firm  who  put  up  or  packed  and  labeled  the 
same. 


Hon*  Jewell  Mayes 


-2- 


Dec ember  lb,  1937 


(d)  Provided  that  no  la  el  shall  be 
required  on  vegetable  seed  which  Is  sold 
and  delivered,  directly  to  the  purchaser 
from  a container  which  is  labeled  as 
required  herein.” 

The  above  language  is  so  clear  that  we  need  not  resort  to 
outside  c instruction,  or  comparison  with  other  similar  statutes 
in  or'  er  to  arrive  at  the  legislative  mea  iin^,  *t  is  apparent 
that  the  legislature  intended  that  seed  containers  snould  be  properly 
labeled,  he  are  therefore  of  the  opinion  that  each  ;eparate  con- 
tainer of  vegetable  seeds,  whether  of  thimble  or  barrel  size  must 
be  clearly  and  plainly  labeled  in  the  English  language,  setting 
forth  the  requirements  of  (a),  (b),  (c)  and  (d)  as  provided  in 
this  act. 


Respectfully  submitted. 


FRANKLIN  J . R RAGAN, 

Assistant  Attorney  General 


APPROVED: 


J1.  TAYLOR 

(Acting)  Attorney  general 
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MOTOR  VEHICLES:  Attempted  sale  of  motor  vehicle  without 

transfer  of  certificate  of  title  is  a crime, 
subjecting  both  buyer  and  seller  to  prosecution. 


December  18,  1937 


lion.  C.  Logan  Marr 
Prosecuting  Attorney,  Morgan  County 
First  Rational  Bank  Building 
Versailles,  Missouri 

Dear  Dir: 


This  department  is  in  receipt  of  your  letter 
December  7 in  which  you  say: 

"In  this  county  where  there  are 
quite  a few  model  T.  Fords  left, 
there  is  car  trading  without  a trans- 
fer of  the  certificate  of  title. 

After  reading  section  7774  of  the 
1929  statutes,  the  question  has  been 
raised  as  to  whether  the  failure  to 
assign  and  transfer  the  certificate 
of  title  to  a car  sold  and  possession 
is  a crime?  The  transaction  as  such 
is  unlav.’ful  and  the  same  fraudulent 
and  void,  but  does  that  create  a 
crime?  V.ho  would  you  prosecute,  if 
the  failure  to  assign  the  certificate 
of  title,  is  a crime,  tiie  buyer  or 
the  seller?  If  the  Dtate  prosecuted 
both,  how  could  a sale  be  proven, 
and  then  the  failure  to  assign  the 
title  be  proven?" 

Your  first  question  is  whether  the  attempted  sale 
of  a motor  vehicle  without  an  assignment  of  the  certifi- 
cate of  title  as  required  by  subdivision  (c)  of  Section 
7774,  R.ii.  Missouri,  1929,  is  a crime. 

A crime  has  been  defined  as  "an  act  or  omission 
which  is  prohibited  by  law  as  injurious  to  the  public  and 
punished  by  the  state  in  a proceeding  in  its  own  name  or 
in  the  name  of  the  people  or  the  sovereign",  lords  and 
Phrases,  Third  Series,  page  693. 
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In  the  early  case  of  City  of  Kansas  v.  Clark,  68 
«:o.  588,  l.c.  589,  the  Supreme  Court  of  Missouri  defined 
a crime  in  the  following  language: 

"*A  crime  is  an  aot  committed 
in  violation  of  a public  law;* 

4 Black.  Com.,  a lav;  co-extensive 
with  the  boundaries  of  the  State 
which  enacts  it*.’’ 

This  definition  has  been  quoted  with  approval  in 
the  later  oases  of  City  of  St.  Louis  v.  Tielkemeyer,  226 
Mo.  130,  l.c.  141,  125  S.VV.  1123;  State  ▼.  Mills,  272 
•uO.  526,  l.c.  537. 

In  a later  case  of  State  v.  Thomas,  318  Mo.  605, 
l.c.  610,  300  S.VV.  823,  the  Supreme  Court  of  Missouri  de- 
fined a crime  as  follows: 

"A  crime  is  an  offense  against 
the  state,  directly  or  indirectly 
af footing  the  public,  to  which 
the  state  has  annexed  certain  pun- 
ishments and  penalties,  and  whioh 
it  prosecutes  in  its  own  name  in 
what  is  called  a criminal  proceeding. " 

Section  4474,  K.S.  Missouri,  1929,  defines  "crime" 
when  used  in  the  Statutes  of  Missouri,  as  follows: 

"The  terms  ’crime*,  ’offense*,  and 
* criminal  offense*,  when  used  in  this 
or  any  other  statute,  shall  be  con- 
strued to  mean  any  offense,  as  well 
misdemeanor  as  felony,  for  whioh  any 
punishment  by  imprisonment  or  fine, 
or  both,  may  by  law  be  inflicted." 

Words  and  Phrases,  Second  Leries,  page  691,  reads 
as  follows: 


"An  offense,  in  its  legal  signifi- 
cation, means  the  transgression  of 
a law." 
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Looking  to  subdivision  (c)  of  Seotion  7774, 
under  consideration,  v/e  find  toe  following: 

"In  the  event  of  a sale  or 
transfer  of  ownership  of  a motor 
vehicle  or  trailer  for  whioh  a 
certificate  of  ownership  has 
been  issued  the  holder  of  such 
certificate  shall  endorse  on  the 
same  an  assignment  thereof,  with 
warranty  of  title  in  form  printed 
thereon,  and  prescribed  by  the 
commissioner,  with  a statement  of 
all  liens  or  encumbrances  on  said 
motor  vehicle  or  trailer,  and  de- 
liver the  same  to  the  buyer  at  the 
time  of  the  delivery  to  him  of 
said  motor  vehicle  or  trailer. 
**♦**»*»* 

Four  months  after  this  law  takes 
effect  and  thereafter,  it  shall 
be  unlawful  for  any  person  to  buy 
or  sell  in  this  state  any  motor 
vehicle  or  trailer  registered  under 
the  laws  of  this  state,  unless,  at 
the  time  of  the  delivery  thereof, 
there  shall  pass  between  the  parties 
such  certificate  of  ownership  v/ith 
an  assignment  thereof,  as  herein 
provided,  and  the  sale  of  any  motor 
vehiole  or  trailer  registered  under 
the  laws  of  this  state,  without  the 
assignment  of  such  certificate  of 
ownership,  shall  be  fraudulent  and 
void." 

Subdivision  (d)  of  Section  7786,  R.S.  Missouri, 
1929,  provides  the  penalty  for  violation  of  the  pro- 
visions of  subdivision  (c)  of  Section  7774,  said  sub- 
division reading  as  follows: 

"Any  person  who  violates  any  of  the 
other  provisions  of  this  article 
shall,  upon  conviction  thereof,  be 
punished  by  a fine  of  not  less  than 
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five  dollars  (v5.00)  or  more  than 
five  hundred  dollars  U 500.00)  or 
by  Imprisonment  in  the  county  jail 
for  a term  not  exceeding  two  years, 
or  by  both  such  fine  and  imprisonment." 

We  are  unable  to  find  where  t.ie  appellate  courts 
have  passed  upon  any  criminal  conviction  under  this  statute, 
(subdivision  (c),  Section  7774,  supra).  In  the  case  of 
State  ex  rel.  v.  Cox,  306  Mo.  537,  l.c.  546,  268  S.W.  87, 
the  Supreme  Court  in  commenting  upon  the  above  section  of 
the  statutes,  used  the  following  language: 

"The  above  Act  of  1921  not  only  re- 
quired Kobertson  to  make  an  assignment 
on  the  back  of  his  certificate  of 
title  as  a condition  precedent  to  his 
making  a valid  sale  of  the  machine,  as 
above  cuoted,  described  an  attempted 
sale  without  a compliance  with  the  re- 
quirements aforesaid  as  fraudulent  and 
void.  In  addition  to  foregoing,  Lection 
29  of  said  act  makes  the  violation  of 
the  requirements  aforesaid,  a criminal 
offense." 

Vihile  the  above  case  was  a civil  case  and  the  state- 
ment by  the  oourt  as  above  set  forth  was  somewhat  obiter,  yet 
we  think  that  that  portion  of  the  opinion  has  some  weight  in 
determining  the  question  we  are  now  considering,  namely, 
whether  the  attempted  sale  of  a motor  vehiole  without  deliv- 
ery of  certificate  of  title  properly  assigned,  is  a crime. 

From  the  above  authorities,  we  conclude  that  the  at- 
tempted sale  of  motor  vehicles  in  Missouri  without  there 
passing  between  the  parties  a certificate  of  ownership  with 
an  assignment  thereof,  as  provided  by  Lection  7774,  is  a 
crime,  subjecting  both  the  buyer  and  seller  to  the  penalties 
prescribed  by  subdivision  (d)  of  Lection  7786,  su,ira. 

We  think  the  foregoing  ansv/ers  your  second  question 
as  to  who  should  be  prosecuted.  Both  buyer  and  seller  are 
subject  to  the  penalty,  and  if  sufficient  evidence  of  such 
attempted  sale  and  violation  of  Lection  7774  could  be  es- 
tablished, we  see  no  reason  why  either  or  both  of  the 
parties  should  not  be  prosecuted. 

.vs  to  how  a sale  might  be  proved  if  both  buyer 
and  seller  were  being  prosecuted,  we  could  not  definitely 
say.  haoh  case  would  have  to  be  proved  from  the  evidence 
available.  Just  as  any  other  case  might  be  proved.  V.'e 
might  suggest  that  the  delivery  of  a oneok  in  payment  of 
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the  consideration  for  a sale,  the  delivery  of  the  pos- 
session of  the  motor  vehicle  sought  to  be  sold,  ad- 
missions by  either  of  the  parties,  or  evidence  of 
bystanders,  might  be  circumstances  which  would  tend  to 
prove  the  attempted  sale  of  the  motor  vehicle. 


CGHCLUJIGfll 


It  is,  therefore,  the  opinion  of  this  department 
taat  the  attempted  sale  of  a motor  vehiole  without  there 
passing  between  the  buyer  and  seller  a certificate  of 
title  properly  assigned  by  the  seller  in  accordance  with 
subdivision  (c)  of  Jection  7774,  R.S.  Missouri.  1929,  is 
a crime;  that  both  buyer  and  seller  participating  in  such 
attempted  sale  are  subject  to  prosecution;  and  .that  either 
or  both  the  buyer  and  seller  against  whom,  in  the  judgment 
of  the  Prosecuting  Attorney,  a case  could  be  made,  should 
be  prosecuted. 


Respectfully  submitted, 


HARRY  H.  KAY 

Assistant  attorney  General 


APi'HOVcil)  by: 


A-.-;.  f.-YLOh 

(Acting)  Attorney  General 
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County  clerk  accountable  to  State  Auditor 
for  the  fees  earned  for  use  of  seal  in 
witnessing  signatures  for  Warehouse  License 


December  20,  1937 


I.ir.  Jewell  La yes. 
Commissioner  of  Agriculture, 
Jefferson  City,  l.o. 


Derr  Sir: 

This  office  acknowledges  your  req  est  dated  December 
17,  1937,  for  an  official  opinion  pertainir.  to  fees  of  the 
county  clerk  in  connection  with  the  application  and  issuance 
of  a warehouse  license,  which  request  is  as  follows: 

"Section  2 of  House  Bill  79,  enacted 
by  the  Spec  al  Session  of  1903,  provides 
that  the  County  Clerk  of  the  County  shall 
bo  -id  a fee  of  2o^  for  each  .arm  .are- 
house  License  which  he  issues.  The 
Application  for  such  license  is  to  be  unfer 
oath  • 

County  Clerks  iiave  requested  that  it  be 
determined  whether  or  not  they  will  _e 
held  accountable  to  the  State  Auditor 
for  the  usual  fees  for  use  of  seal  in 
the  e.ent  the;*  witness  signatures  on 
the  ap plications  for  licenses. 

In  other  words,  is  the  County  Clerk  to 
witness  the  signature  on  an  Applies ticn 
and  iss  e the  V.arehouse  License  for  one 
fee  of  2 tf(,  or  for  two  foes  of  2Sf£  each?" 

Section  11781  R.  S.  Ho.  1929,  sets  out  the  fees  which 
are  allov/ed  to  the  county  clerk  for  services  as  sue!',  clerk. 
One  of  t’neso  fees  is  "for  oath  and  certificate  to  affidev.  t, 
25^." 


Section  11811,  page  441  Laws  of  Missouri,  1937  requires 
the  county  clerk  to  make  monthly  returns  of  all  fees  received  by 
him,  from  whom  received  and  for  what  services. 

Section  2 of  House  Bill  79,  passed  at  the  extra  session 
of  the  Llis30uri  Legislature  in  133b,  and  founc  at  page  ldli  Laws 
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of  Missouri  .octrr  Sess  on  provides  tliat: 

"Any  person  coral  rp  under  the  pro- 
visions of  this  act,  and  des  '.  ring 
to  avail  h .self  of  the  provisions 
thereof,  shall  file  with  the  Count; 

Clerk  of  the  county  wire  rein  said 
warehou  or  warehouses  are  located 
- an  arplic:  tlon  for  a license,  stat- 
in^ the  exact  ->  ■■  and  if  it  s-  all 

appear  from  such  aupllcatio  that 
said  bu'ldin^  or  buildln0s  are  suit- 
abl  structures  in  which  to  store 
wheat  and  other  prr  us,  he  applicant 
shall  receive  fro:a  the  Co  nty  Clerk 
of  the  county  a license  -«•  •;:*-» . 

Such  application  shall  be  made  under 
oath  bp  the  party  or  the  a at  oh  the 
party  tc  whom  the  license  is  to  be 
iscv  ed*  The  applicati  ...  .11  . e 

acc  anied  by  a license  fee  of 
twenty- five  cents,  which  e all  be 
paid  to  the  County  Cl  rk." 

Your  inquiry  poes  to  tile  question  of  whether  or  not 
the  sounty  clerksshall  unt  to  t.  e dtr  e Auditor  for  t.  e 
fee  of  twenty- fi  e cents  t at  t ey  clx  rge  and  collect  In  the 
event  they  witness  the  signature  on  the  a pile;  t .on  for  license. 
As  the  act  does  not  provide  that  the  a pll  tion  be  signed 
before  the  county  clerk,  and  therefore  could  be  signed  and 
sworn  to  before  a notar;  public  or  any  other  person  authorized 
to  administer  an  oath,  it  would  3eem  to  the  writer  that  tne 
twenty-five  cents  charge  mentioned  In  said  Section  2 of  the 
act  applies  only  to  the  fee,  the  cov  ty  clerk  is  entitled  to 
for  issuin.  the  license. 
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It  la,  therefore,  t o opinion  of  this  de  artment 
t5or- 1 In  the  event  ti  e county  clerk  witnesses  the  signature 
of  the  applicant  for  a w&rehou  license,  he  js  to  c ar,  e 

the  usual  fee  of  tY/enty-five  cents  ther<  for  and  this  fee  Is 
in  addition  to  the  tv/enty-f 1 .e  cents  he  is  to  charge  for  issuing 
the  licenae  and  t.  at  both  fees  sho  Id  be  reported  to  the  County 
Court  as  fees  received  as  provided  by  1161t  6.  . 1929. 


Respectfully  submitted. 


Tirh_  W.  . 1 

Assistant  Attcr  ey  general 


: 
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(Acting)  Attorney  General 
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Supervisor  must  fix  maximum  for  board 
examiners  exempt  from  provisions  of  the  statute 
and  are  allowed  maintenance  while  at  headquarters 
if  riven  t o them  by  supervisor. 
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Honorable  J.  W.  ^cCammon 
Supervisor 

Bureau  of  Building  and  Loan  bupei vision 
Jefferson  City,  Missouri 


oear  ar.  Me  Caramon: 


This  is  to  acknowledge  your  letter  dated  March 
d,  1937,  as  follows: 

"This  is  to  request  a ruling  from 
your  department  relative  to  allow- 
ing examiners  of  tLe  bureau  of 
Building  and  Loan  Supervision  *1.00 
per  diem  allowance  while  working 
on  home  base. 

"It  has  been  tne  policy  of  the  pre- 
vious administration  to  allow  the 
examiners  *1.00  for  expenses  while 
on  home  territory  and  we  would  like 
to  have  your  opinion  as  to  the 
legality  of  such  an  allowance ." 

Section  3580,  j^aws  of  Missouri,  1931,  page  143, 
reads  in  part  as  follows: 

"The  supervisor  of  building,  and  loan 
associations,  with  the  approval  of 
the  governor  shall  appoint  such  assist- 
ants including  not  to  exceed  nine 
examiners,  * * *.  All  employees  of 
the  bureau  of  building  and  loan  super- 
vision shall  perform  such  duties  as 
shall  be  re<p  ired  * * •*,  shall  devote 
all  of  their  time  to  their  official 
duties,  * * #" 
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Section  55o3,  lavs  of  Missouri,  1931,  page  144, 
reads  In  part  as  follows: 

"*  * * The  examiners  shall  each  re- 
ceive a salary  to  be  fixed  by  the 
supervisor  of  building  and  loan  associa- 
tions, but  in  no  case  to  exceed  the  annual 
sum  of  Twenty -four  Hundred  Dollars 
(*2,400.00)  for  each  of  such  other  ex- 
aminers. * *-  * In  addition  thereto  the 
actual  and  necessary  traveling  and  other 
departmental  or  office  expenses  of  the 
supervisor  of  building  and  loan  associa- 
tions, the  examiners,  and  other  assist- 
ants herein  provided  for,  shall  be  paid 
out  of  the  state  treasury  upon  vouchers 
approved  and  audited  by  the  supervisor 
* * *,  with  warrants  drawn  on  the 
treasurer  by  the  state  auditor  on  the 
building  and  loan  supervision  furd." 

We  thus  start  with  the  premise  that  e: amine rs  may 
be  appointed  by  the  supervisor,  with  the  approval  of  the 
governor,  not  to  exceed  nine  in  number,  and  that  3ald  examiners 
shall  receive  a salary  of  not  to  exceed  ,2400.00  per  annum. 
Hecsaary  and  actual  traveling  and  other  expenses  may  be  paid 
to  the  examiners  when  rendering  service  to  the  department  or 
on  official  business. 

Section  5583,  supra.  In  no  uncertain  term3  fixes  the 
salary.  The  allowing  of  traveling  expenses  is  not  salary, 
lou  state  that  the  examiners  have  been  allowed  by  your  pred- 
ecessor *1.00  per  diem  ana  If  said  allowance  was  not  for 
traveling  expenses,  then  It  could  only  be  a subterfuge  for 
Inc  leasing  tLs  salary  of  the  examiners,  and  such  is  pro- 
hibited. examiners  are  entitled  to  traveling  expenses  when 
performing  official  duties. 

Section  11405,  R.  S.  mo.  11405,  R.  S.  uo.  1929, 
relates  to  official  travel  and  provides  that  before  a person 
travels  that  such  shall  receive  the  authority  therefbr  from  the 
head  of  the  department.  Paragraph  w(b)"  of  said  section 
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provides  In  part  as  follows: 

"This  written  authority  shall  state 
the  maximum  amount  per  diem  tnat  may 
be  expended  for  board  and  lodging* 

The  head  of  the  department  shall  fix 
this  amount  at  a just  and  reasonable 
figure  based  upon  the  duties  of  the 
person  traveling  and  the  nature  of 
the  duties  to  be  performed  * * *" 

rara  raph  "(c)"  prescribes  a form  that  must  be  filled  out  and 
sworn  to,  and  provide#  in  part  as  follows: 

"before  any  payment  or  reimbursement 
is  made  to  any  person  on  account  of 
any  traveling  expenses,  the  original 
written  authority  provided  herein  shall 
be  filed  with  the  state  auditor.  * * * 

The  form  shall  contain  the  following 
information  and  in  addition  such  other 
information  as  the  state  auditor  may 
deem  necessary  and  shall  be  uniform 
for  all  departments:  Date  and  place 
expense  was  incurred.  If  account  la 
for  more  than  one  day.  It  shall  be 
itemized  showing  the  amount  of  each 
day's  expenses  and  the  purpose  for 
which  each  day's  expense  was  incurred. 

Transportation  charge,  sleeping-car 
fare,  lodging  and  meals  shall  each  be 
shown  as  separate  items  and  the  amount 
for  each  stated.  * * * *" 

£xaminerti  when  traveling,  in  order  to  perform  the 
official  duties  of  their  employments,  should  receive  reimburse- 
ment for  actual  expenses.  That  is  to  say,  the  supervisor  of 
the  bureau  of  building  and  loan  supervision  must  authorize,  in 
writing,  the  examiners  to  travel  at  public  expense  and  the 
supervisor  must  also  state  the  maximum  amount  thPt  may  be  ex- 
pended for  board  and  lodging  per  day.  Section  11405,  supra, 
means  actual  expenses,  with  the  right  given  to  the  head  of  the 
department  to  set  the  maximum  as  to  board  and  lodging.  Kailroad 
fare  or  transportation  would  be  turned  in  at  the  actual  cost, 
bach  day's  expense  would  be  separate  and  distinct.' 
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Section  11406,  h.  S.  Mo.  1929,  reads  In  part  as 

follows: 


"hvery  employee  or  official  of  tne 
Sta  e of  Missouri,  who  is  on  a regular 
salary  or  per  diem,  shall  have  a desig- 
nated place  as  headquarters  and  no 
such  official  or  employee  shall  be 
entitled  to,  or  receive,  any  compensation 
or  reimbursement  for  subsistence  expense 
(meals  or  lodging)  while  at  headquarters. 
rrovla-  d,  that  the  heads  of  all  depart- 
ments in  charge  of  statewide  activities 
shall  have  headquarters  at  Jefferson 
City,  unless  otherwise  provided  by 
general  laws,  or  uiJLess,  in  the  opinion 
of  the  governor,  or  the  elective 
officer  appointing  the  official  or 
employee,  the  public  Interest  will 
best  be  served  by  having  the  headquarters 
at  some  other  place,  to  be  designated 
by  the  governor,  or  the  elective  officer 
appointing  such  official  or  employee  * * 

Provided  further,  this  section  shall 
not  apply  to  inspectors  and  examiners 
whose  duties  are  in  no  respect  adminis- 
trative but  wholly  tnat  of  inspection 
and  examination. " 

Thus,  while  Section  11406,  ^.upra,  prohibits  the 
paying  of  subsistence  to  any  enqploye  or  official  on  a regular 
salary  or  per  diem,  while  at  headquarters,  and  that  such 
employes  or  officials  shall  have  Jefferson  City  designated  as 
headquarters,  unless  otherwise  designated  by  the  governor  or 
elective  state  o ficials,  yet,  examiners  are  exempt  from 
the  provisions  of  Section  11406.  Thus,  Section  11406  would 
not  be  a bar  to  the  examiners  receiving  subsistence  while  at 
headquarters  anu  such  could  have  their  headquarters  other 
than  at  Jefferson  City,  however.  Section  11405,  k.  S.  aio. 
1929,  provides  that  in  the  oath  t at  a person  takes  when 
submitting  an  expense  account  that  "the  expense  was  necessary 
to  the  public  business  of  the  state"  and  "the  above  claim 
is  correct  and  just." 
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It  la  our  opinion  that  the  Supervisor  of  t e bureau 
of  building  ana  Loan  Supervision  may  allow  examiners,  while 
at  headquarters,  expenses  for  traveling  and  for  board  and 
lodging  and  place  the  me  Imum  allowed  i£  the  examiners  expend 
such  money  while  In  the  performance  of  official  duty,  and  that 
the  expending  of  the  travel  was  necessary  to  the  public  business 
of  the  state.  It  is  our  further  opinion  that  the  flat  allow- 
ance of  $1.00  per  diem  for  expenses  ^ille  at  headquarters 
would  be  xinwarranted,  unauthorised,  and  illegal  as  such,  how- 
ever, if  you  as  Supervisor  allow  the  maximum  of  $1.00  to 
examiners  while  at  headquarters,  if  such  amount  is  spent  by 
them  and  itemised,  then  the  paying  of  that  sum  for  reimburse- 
ment to  the  examiners  while  at  headquarters,  would  be  legal 
and  within  your  authority.  lou  will  understand  that  the 
allowing  of  a flat  $1.00  per  diem  would  be  merely  a subterfuge 
to  Increase  the  salary  of  the  examiner, and  the  salary  Is 
fixed  definitely,  at  not  to  exceed  ,2400.00  per  annum. 


Yours  very  truly. 


James  L«  Hornbostel 
Assistant  Attorney-General 


A^PROVo:.!': 


JTOCT 

(Acting)  Attomey-deneral 


JLH:£G 


BUILDING  & LOAN: 


Supervisor  may  not  give  a copy  of  annual  examination 
of" building  and  loan  associations  to  anyone  other 
than  the  Governor. 


april  29,  1937. 


Honorable  J.  A.  McCammon 
Sup  rvisor 

Bureau  of  Building  & Loan  Supervision 
Jefferson  City,  Missouri 


Dear  Mr.  McCammon: 


This  is  to  acknowledge  your  letter  dated  April 
28,  1937,  as  follows: 

"xhe  inclosed  copy  of  a letter  I have 
received  from  Hon.  K.  J.  Richardson, 
president  of  the  Federal  Home  Loan 
bank  of  Lea  ^oines,  is  self-explanatory. 

"’•  ill  you  please  let  me  have  a letter 
advising  whether,  under  the  Missouri 
law,  I am  permitted  to  furnish  the  con- 
fidential information  that  is  contained 
in  reports  made  to  us  by  our  examiners. 

"You  will  note  that  Mr.  Richardson's 
request  covers  state  chartered  associations 
that  are  members  of  the  Bank  other  than 
insured  associations." 

The  copy  of  Mr.  Richardson's  letter,  dated  April  1, 
1937,  reads  in  part  as  follows: 

"*<hen  your  Department  examines  a member  of 
the  Bank  in  Missouri,  other  than  insured 
associations,  will  you  please  have  an  e^tra 
copy  made  of  the  examination  report  and 
forvard  it  to  the  Bank? 

"toe  need  information  contained  in  such 
reports  for  statistical  purposes  and,  of 
course,  such  information  is  only  for  the 
Bank's  use." 
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By  virtue  of  section  5607,  Laws  of  Missouri,  1933, 
pa  e 180-181,  building  and  loan  associations  may  become 
members  of  the  Federal  ..ome  noan  Lank  and  comply  with  the 
provisions  of  the  act  of  Congress  known  and  cited  as  "The 
federal  ome  Loan  Lank  *ct.”  A building  anu  loan  association 
is  not  compelled  to  become  a member  of  the  Federal  Lome  Loan 
Bank.  However,  if  such  wishes,  and  provides  therefor  in  its 
by-laws,  it  becomes  a member  upon  the  approval  of  the  super- 
visor. The  purpose  for  which  an  association  would  become  a 
member  of  the  Bank  would  be  in  order  to  borrow  money.  Laid 
section  provides  in  part  as  follows: 

"If  the  board  of  directors  of  an  associa- 
tion declare  that  an  emergency  exists  in 
the  affairs  of  the  association  and  make 
application  to  the  supervisor  to  borrow 
an  amouht  in  excess  of  the  above  limitation, 
the  supervisor  if  In  his  opinion  it  is  for 
the  best  interests  of  the  association  so  to 
do,  may  authorize  in  writing  the  associa- 
tion to  borrow  such  amount  and  amounts  as  he 
deems  advisable. 

#*-*■«"&*■#* -«-»***■»* 

■uny  such  association  shall  have  the  power 
to  pledge,  assign  and  transfer  in  trust 
or  otherwise  as  the  board  of  directors 
thereof  may  determine,  its  borrowers'  notes, bonds, 
mortgages  or  other  assets  of  the  associa- 
tion, and  to  repledge  the  shares  of  stock 
of  its  borrowers  pledged  to  It  as  collateral 
security,  as  security  for  money  borrowed 
from  or  advances  made  by  said  Federal  Home 
Loan  uarik,  and  the  supervisor  of  building 
and  Loan  associations  shall  make  any  and 
all  reasonable  rules  and  regulations  not 
incon. latent  herewith  to  accomplish  the 
purpose  of  this  Act.  " 

You  will  note  that  Section  5607,  supra,  does  not 
permit  of  any  examination  by  the  Bank.  The  association  merely 
borrows  money  from  the  Bank  and  pledges  collateral  for  the  re- 
payment thereof.  Lefore  an  association  may  borrow  money  it 
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must  so  provide  In  Its  by-laws  and  obtain  the  consent  of  the 
supervisor.  In  writing. 

iur.  Richardson  wishes  a copy  of  the  bureau's 
examination  made  of  the  associations  that  are  members  of  the 
dank  for  statistical  and.  other  purposes,  and  in  view  of  the 
cooperation  between  Federal  agencies  and  the  Missouri  Bureau 
we  would  unhesitatingly  rule  that  you  could  give  the  Bank  a 
copy  of  the  examination  If  It  we  e not  for  the  provisions  of 
tne  Missouri  statutes,  which  will  hereinafter  be  quoted  and 
discussed. 


Section  5624,  haws  of  "-issouri,  1931,  page  161, 
makes  it  the  duty  cf  the  supervisor,  or  by  some  person  or 
persons  appointed  by  him  11  to  make  a full  and  careful  examination 
of  the  affairs  of  any  and  all  associations  in  the  state  as 
often  as,  in  the  discretion  of  the  supervisor,  the  condition  of 
any  association  may  require  and  the  fund3  of  the  bureau  may 
permit.”  ~aid  section  further  provides: 

"In  every  such  examination,  inquiry  shall 
be  made  as  to  the  nature  and  resources  of  the 
corporation  generally,  the  mode  of  con- 
ducting and  managing  its  affairs,  the  action 
of  1 t s directors,  the  investment  of  its 
funds,  the  security  offeree  its  members 
and  those  by  idiom  Its  engagements  are  held, 
and  whether  the  requiroments  of  Its  charter 
and  the  law  have  been  complied  with  In  the 
administrat ion  of  its  affairs.  *he  super- 
visor shall,  as  soon  us  practicable, 
after  such  examination,  forward  a report 
of  the  result  of  such  examination,  together 
with  such  suggestions  as  to  him  may  seem 
proper,  to  the  president  of  such  association." 

lou  will  note  from  a reading  of  Section  5624,  supra, 
that  the  examination  required  goes  Into  every  phase  of  the 
association's  business,  its  management,  action  of  the  directors, 
the  security  given  by  members,  etc.  In  other  words.  It  is  an 
examination  of  far-reaching  Importance  and  no  *doubt  would  entail 
matters  that  would  be  other  than  for  statistical  purposes,  fhe 
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supervisor,  when  the  examination  is  completed,  forwards  a 
copy  to  no  one  other  than  the  president  of  such  association. 

Section  5581,  haws  of  Missouri,  1931,  page  143,  requires 
examiners  and  other  employes  to  take  an  oath  and  enter  into 
a bond  before  discharging  any  of  their  duties.  The  condition 
of  the  bond  is  that  they  will  fairly  and  impartially  dis- 
charge their  in  ties.  Note  these  m ndatory  provisions  of  said 
section: 


"The  supervisor  of  building  and  loan 
associations,  aasistants,  and  examiners, 
ana  the  other  employes  shall  each , before 
entering  upon  the  discharge  of  his  or 
her  duties,  take  and  subscribe  the  oath 
of  office  containing  the  usual  provisions, 
and,  in  addition,  that  he  or  she  will  not 
reveal  the  condition  of  affairs  of  any 
build  Inf  and  lean  association,  or  any 
facts  that  may  pertain  to  tre  same,  that 
may  pome  to  his  or  her  knowlea  e by 
virtue  of  his  or  her  of  “ 1c lal  po sTtlon , 
unless  requirecT”by  lew  so  to  do  In  the 
discharge  of  the  duties  of  his  or  her 
said  office  or  as  a witness  in  a criminal 
prosecution,  and  said  supervisor  of 
bu.'lding  and  loan  associations,  assistants, 
and  examiners  shall  further  execute  to 
the  State  of  Missouri  good  and  sufficient 
bonds  to  be  approved  by  the  governor  and 
attorney -general , conditioned  that  they 
will  fairly  and  impartially  discharge  the 
duties  of  their  offices." 

Section  5584,  Laws  of  Missouri,  1931,  page  144,  reads 
as  follow  si 


"ihe  supervisor  of  building  and  loan 
associations  shall  preserve  all  records, 
reports,  and  papers  pertaining  to  the 
bureau  of  building  and  loan  supervision 
and  shall  make  a report  in  writing  to  the 
governor  on  or  before  the  first  day  of 
December  of  each  year,  which  report  shall 
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set  out  In  detail  the  condition  and 
work  of  the  bureau  during  the  year 
preceding  aid  he  shall  make  such 
f rther  reports  at  any  time  that  shall 
be  required  by  the  , overnor,11 

Hov/here  In  the  statutes  do  we  find  where  the  supervisor 
may  give  a copy  of  the  examination  to  anyone  other  than  to  make 
a report  to  the  Governor,  if  required  by  him.  Section  5581, 
supra,  specifically  prohibits  the  revealing  of  the  condition  of 
affairs  of  any  association.  Said  section  is  mandatory  to  the 
extent  that  if  conditions  of  an  association  are  revealed  that 
perhaps  a suit  on  the  official  bond  of  the  examiners  6^  the 
supervisor  could  be  maintained. 

It  is  our  opinion  that,  owing  to  the  provisions  of 
the  statutes  relating  to  building  and  loai  supervision,  you  may 
not  give  a copy  of  the  examination  to  the  federal  home  Loan  bank 
or  to  any  other  person,  except  if  required  to  do  so  by  the 
Governor  or  if  required  to  do  so  by  law. 


Yours  very  truly. 


James  L.  llornbostel 
^s distant  *.fc torney-^enerd 


AiqRUVhD: 


J'."^  1'ayl.k 

(acting)  attorney -Generd 
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J.LDING  AfTO  LOiWtf"  To  segregate  assets  of  an  association  it  is 
^SSOCIATIOMS : oot  necessary  to  have  a temporary  receivership; 

supervisor  may  dismiss  the  temporary  Receiver- 
ship proceeding;  intervening  shareholders  would 
have  right  to  protect  their  property  only  when 
the  supervisor  is  engaged  in  wrongful  acts  or 
is  guilty  of  fraud  or  collusion.  Several  method 
proposed  for  obtaining  voice  of  shareholders 
as  to  management  of  the  associations.  Permanent 
receivership  cannot  be  dismissed  by  supervisor. 

June  3,  1937 

1/1 


Honorable  J.  \V,  KcCammon 
Supervisor,  Bureau  of 
Building  L Loan  supervision 
Jefferson  City,  Missouri 


i-»ear  Mr.  I'oCammon: 

This  is  to  acknowledge  your  letter  as 

follows : 


"I  will  appreciate  your  answer 
to  the  following  questions — 

"l.  Is  it  a fact  that  Mr.  Catlett 
is  correct,  as  indicated  in  the 
Kansas  City  news pa per  clippings 
herewith  attached,  in  asserting 
that  there  is  a Missouri  statute 
whioh  permits  building  and  loan 
associations  to  segregate  assets 
for  the  purpose  of  obtaining 
federal  Insurance  and  effecting 
reorganization  without  going 
through  the  formality  of  temporary 
receivership? 

"2.  What  would  be  our  next  legal 
procedure  in  the  event  the  cirouit 
court  of  Jackson  County  should  act 
unfavorably  on  a motion  I might 
file  to  take  oertain  associations 
out  of  temporary  receivership? 
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"3.  What  would  be  the  legal 
status  of  any  "group"  of  Inter- 
vening shareholders  who  might 
have  in  mind  court  procedure  in 
opposition  to  any  plan  of  re- 
organization I might  submit  for 
court  approval?  Would  the  ending 
of  such  receivership  disarm  any 
"group"  of  intervening  shareholders 
or  could  they  still  proceed? 

"4.  ’.hat  is  the  most  practicable 
way,  within  the  law,  to  obtain  ex- 
pression from  a representative  body 
of  shareholders  as  to  the  choice  of 
a majority  in  the  matter  of  ousting 
one  management  and  electing  a substi- 
tute management?  And,  whet  would 
constitute  a representative  body  of 
shareholders?  Inasmuch  as  some  of 
the  associations  have  from  two  to 
three  thousand  shareholders  widely 
scattered  as  to  location,  it  would 
be  a prolonged  task  to  reach  every 
one  of  them  with  a letter  and  await 
their  reply  which  would  probably 
dribble  in  with  reference  to  their 
choice  of  a board  of  directors*  More- 
over, because  of  distance,  it  would 
be  impossible  almost  to  organize  a 
mass  meeting  that  would  be  attended 
by  all  of  the  shareholders*  Since  an 
association  belongs  to  its  shareholders, 
it  is  my  thought  that  such  shareholders 
have  a right  to  do  whatever  they  please 
with  such  association  in  the  matter  of 
choosing  official  personnel,  etc.  It  is 
the  tendency,  of  course,  for  certain 
"groups"  in  each  association  to  obtain 
as  many  proxies  as  possible  and  vote 
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their  ovm  "group"  plans  into  ef- 
fect, Thus,  in  final  analysis, 
permitting  a ’’group”  minority  to 
dictate  a plan  which  might  be  ob- 
jectionable to  a majority  of  share- 
holders were  it  possible  to  get  a 
complete  vote  of  all  shareholders 
within  a reasonable  length  of  time, 

"There  can  be  no  possible  doubt  that  the  Kansas  City 
associations  herein  under  discussion  should  be  fumi- 
gated and  reorganised,  but  is  temporary  receivership 
actually  necessary  to  such  reorganisation?  What  I 
would  like  to.  do,  if  it  is  legally  possible,  would 
be  to  immediately  end  all  receiverships,  but  in  so 
doing  not  surrender  to  the  crippled  associations  nor 
make  any  concessions  whatever  in  the  matter  of 
personnel  of  management  where  such  personnel  is  not 
entirely  in  the  dear  as  to  the  administrative  methods. 

"Now  I come  to  another  question  as  follov/s: 

"V/here  a temporary  reoelvership  has 
already  been  made  permanent — as  in 
the  case  of  the  Merchants  Association, 
for  example — what  could  we  do,  if 
anything,  in  the  way  of  dismissing 
such  receivership  inasmuch  as  it  is 
no  longer  temporary,  although  the 
former  Supervisor  is  quoted  as  promising 
that  the  receivership  would  be  only 
temporary  for  the  purpose  of  segregation 
of  assets  as  a preliminary  to  obtaining 
insurance? 

"After  I get  your  answer  to  the  legality  of  the  fore- 
going proposition,  I will  then  look  further  into  the 
administrative  practicability  of  my  tentative  proposi- 
tion of  dismissing  temporary  receiverships  by  way  of 
wiping  the  slate  clean  of  1'r.  McBride’s  administrative 
acts  and  starting  over  again  toward  speedy  reorganiza- 
tion of  distressed  associations." 
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The  newspaper  dippings  appended  to  your  letter 
quote  Mr.  Catlett  as  saying: 

"There  is  a statute  in  your 
(Missouri)  state  which  permits 
such  reorganizations  without 
receiverships.  Ye  have  felt 
that  it  was  unwise  to  go  through 
Court  procedure  to  achieve  this 
result,  because  it  was  difficult 
to  live  down  the  stigma  of  even 
a temporary  receivership. " 

The  statement  of  Mr.  Catlett  was  made  when  he  ad- 
dressed an  audienoe  of  Building  and  Loan  executives.  In 
Kansas  City  there  are  several  building  and  loan  associa- 
tions in  receivership,  some  temporary  and  others  permanent. 
The  purpose  of  said  receiverships  was  primarily  to  segregate 
assets  in  order  to  obtain  insurance  of  shares  with  the 
Federal  Insurance  Corporation. 

l.e  will  answer  your  questions  in  the  order 
presented. 


I. 


You  inquire  if  there  is  a statute  in  this  state 
which  would  permit  reorganization  of  building  and  loan  associa- 
tions, particularly  to  segregate  assets  without  the  necessity 
of  a court  proceeding. 

There  is  a statute  in  Missouri  which  in  our  opinion 
permits  of  the  segregation  of  assets.  Said  statute  is 
Section  5593,  Laws  of  Missouri,  1935,  p*  201.  This  statute 
is  quite  lengthy,  but  we  are  going  to  quote  the  pertinent 
part  because  it  is  all  inclusive,  and  for  the  further  reason 
that  we  have  not  found  any  court  decision  interpreting  said 
part  of  said  statute.  V/e  quote: 
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"And  any  building  and  loan  association 
shall  have  the  power  to  provide  in  its 
by-laws  for  the  creation  and  establish- 
ment from  time  to  time  of  a ’participat- 
ing reserve  fund*,  in  which  may  be 
placed  any  or  all  real  estate  owned  by 
the  association  and  any  loans  and/or 
other  assets  of  doubtful  value,  the  same 
to  be  selected  by  the  board  of  directors, 
the  book  value  of  the  assets  in  said  re- 
serve fund  to  be  apportioned  pro  rata  in 
reduction  of  the  book  value  of  the  stock 
of  the  association  then  outstanding, sub- 
ject to  the  approval  of  the  supervisor 
of  building  and  loan  associations.  tiuch 
reserve  fund  ahull  be  and  remain  a 
separate  (separate)  fund  from  the  other 
assets  of  the  association  to  be  liquidated 
and  shall  be  represented  by  a class  of 
stock  to  be  known  as  ’participating  re- 
serve shares*  of  the  association  to  be  is- 
sued to  those  stockholders  of  the  associa- 
tion pro  rata,  the  book  value  of  whose 
stock  has  been  reduced  by  the  creation  of 
such  reserve  fund.  In  the  liquidation  of 
said  reserve  fund  all  the  proceeds  from 
the  sale  of  said  real  estate  or  collection 
or  liquidation  of  said  loans  or  other 
assets  shall  be  paid  to  the  holders  of  said 
participating  reserve  shares,  at  such  times 
as  the  board  of  directors  shall  determine. 
All  losses,  if  any,  that  may  occur  in  said 
reserve  fund  shall  be  absorbed  by  the 
holders  of  said  participating  reserve 
shares . The  association,  if  so  provided 
by  by-law,  may  transfer  and  or  convey 
title  to  the  assets  in  said  reserve  fund, 
or  any  part  thereof,  to  three  trustees 
selected  by  the  board  of  directors,  who 
may  be  officers  of  the  association,  under 
a trust  agreement  defining  the  powers  and 
duties  of  the  trustees,  who  may  issue 
’participating  reserve  certificates’,  in- 
stead of  participating  reserve  shares’, 
to  said  stockholders  entitled  thereto,  as 
provided  above , giving  all  the  rights  and 
subject  to  all  the  liabilities  herein  pro- 
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vided  as  to  ’participating  re- 
serve shares',  :.na  upon  the 
surrender  to  the  as&ooiution  of 
the  outstanding  stock  in  the  hands 
of  a member  of  such  association 
there  sliall  be  issued  to  such  member 
nevs  stock  certificates  of  the  associa- 
tion evidencing  the  reduced  value  of 
the  stock  surrendered,  and  in  addition 
to  such  new  stock  certificates  the  re- 
serve shares  or  reserve  certificates  to 
whleh  such  member  is  entitled,  as  above 
provided,  ^uoh  reserve  shares  or  re- 
serve certificates  issued  to  a borrow- 
ing member  who  had  his  stock  up  as  col- 
lateral for  a loan  shall  be  pledged  as 
additional  collateral  for  such  loan,  and 
the  borrowing  member  shall  continue  to 
make  installment  payments  on  his  loan, 
as  provided  in  the  note  or  bond  and  deed 
of  trust  securing  said  loan,  and  upon 
payment  of  the  loan  in  full  the  directors 
nay  apply  as  a credit  on  the  loan  the 
then  value  of  the  reserve  shares  as  de- 
termined by  the  board  of  directors,  after 
taking  into  consideration  any  estimated 
losses  sustained  in  suoh  reserve  fund. 

In  making  reports  and  statements  to  the 
supervisory  department  of  the  state,  the 
value  of  such  e reserve  fund  undistributed 
shall  be  included  as  a part  of  the  assets 
of  the  association  and  be  classified  as 
’participating  reserve  fund.’  provided, 
however. that  any  building  and  loan  associa- 
tion may  in  the  discretion  of  the  board 
of  directors  create  more  than  one  such 
participating  reserve  fund  under  the  pro- 
visions of  this  act.  And  any  building 
and  loan  association  may  in  the  sale  of 
its  real  estate  take  stock  in  the  associa- 
tion in  payment  of  the  purchase  price  or 
any  part  thereof,  at  suoh  price  and  upon 
such  terms  and  conditions  as  the  board  of 
directors  by  resolution  may  approve." 
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assuming  the  constitutionality  of  the  above 
statute,  it  is  our  opinion  that  a building  and  loan 
association  may  segregate  its  assets  without  the 
necessity  of  going  into  either  temporary  or  permanent 
receivership. 

Lhile  we  assume  the  constitutionality  of  said 
statute,  we  do  not  wish  to  be  understood  as  even  inti- 
mating that  it  may  be  unconstitutional  for  the  reason 
that  a building  and  loan  association  is  a"quasia  public 
financial  institution”,  and  the  state  by  an  exercise  of 
its  polioe  power  regulates  and  controls  such  association. 
State  ex  rel.  vs.  Farm  & Home  Savings  L Loan  Assn,  of 
Missouri,  90  S.  V I.  (2d)  93. 


II. 


The  legul  procedure  to  be  taken  in  the  event  the 
Circuit  Court  of  Jackson  County  aots  unfavorably  on  a 
motion  you  might  file  to  take  associations  out  of  temporary 
receiverships,  does  not  bother  us.  What  is  perplexing  to 
us  is  whether  or  not  the  Circuit  Court  has  any  discretion 
other  than  to  grant  a motion  filed  by  you  to  dismiss  a 
temporary  receivership.  If  the  Circuit  Court  has  no  dis- 
cretion, but  must  enter  an  order  of  dismissal  at  your  re- 
quest, then,  of  oourse,  a writ  of  prohibition  would  be  a 
legal  procedure  in  order  to  protect  your  rights;  or  a writ 
of  mandamus  could  be  employed  to  compel  the  court  to  enter 
an  order  of  dismissal. 

hireoting  our  attention  to  the  premise  of  your 
right  to  have  a notion  to  dismiss  sustained  by  the  Circuit 
Court,  we  find  that  by  virtue  of  Seotion  998  R . S • ilo.  1929, 
the  Court, or  judge  thereof  in  vacation,  has  power  to 
appoint  receivers;  also  by  virtue  of  Seotion  5627,  Laws  of 
Missouri,  1931,  pp.  163,  164,  the  court  must  appoint  the 
Supervisor  temporary  receiver  if  action  is  instituted  in  the 
Circuit  Court  by  the  Supervisor.  Therefore  it  is  the  court 
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that  appoints  the  Supervisor  as  receiver,  and  whether  the 
oupervisor  oan  thereafter  control  the  dismissal  of  the 
suit  is  a close  question.  Corpus  Juris  Vol.  53,  ivrticle  572, 
p.  353,  has  the  following  to  say  as  to  the  dismissal  of 
pending  litigation: 

"The  general  rule  that  the  right 
of  a plaintiff  to  dismiss  his 
action  is  not  an  absolute  right, 
but  may  be  denied  in  the  dis- 
cretion of  the  court,  applies  to 
actions  by  receivers." 


Corpus  Juris  Vol.  18,  Article  11,  pp.  1151,  1152,  has  the 
following  to  say: 

"Plaintiffs  who  act  in  an  official 
capacity  for  the  public  in  bring- 
ing a suit,  as  for  instance  select- 
men, overseers  of  the  poor,  etc., 
being  the  only  parties  plaintiff 
before  the  court,  may  discontinue 
such  suit,  during  the  continuance 
of  their  term  of  office,  where  they 
all  concur  in  such  discontinuance." 

The  only  case  we  have  been  able  to  find  in  Missouri 
analogous  to  the  present  question  is  State  ex  rel.  vs. 
Flitoraft,  36  8.  W.  675.  The  above  case  was  a proceeding 
by  mandamus  to  compel  a Judge  of  the  Cirouit  Court  to  re- 
instate a receivership  filed  by  the  then  ex  officio  Super- 
vlsor  of  building  and  loan  assooiatioxn  whioh  was  dismissed 
by  him  without  the  consent  of  the  attornjy-general.  The 
supervisor,  after  instituting  the  receivership  with  the 
attorney-general  representing  him,  as  provided  by  stutute, 
dismissed  said  receivership  without  the  knowledge  and  con- 
send  of  the  attorney-general  and  filed  another  receivership 
involving  the  same  association  in  a different  Division  of 
the  Cirouit  Court  of  St.  Louis  City.  The  attorney-general 
filed  a motion  to  reinstate  the  first  receivership,  and 
upon  a hearing  of  said  motion  the  Cirouit  Court  dismissed 
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same,  and  then  a writ  of  mandamus  was  brought  in  the 
Jupreme  Court  to  compel  the  reinstatement  of  the  first 
receivership  proceedings.  The  Court  in  its  opinion 
sucoinotly  states  the  position  of  the  various  parties 
litigants ; 


"It  is  insisted  by  the  attorney- 
general,  the  relator  herein,that 
as  the  suit  affects  the  publio 
interests,  the  state  is  the  real 
party  in  interest;  that  resix>ndent 
is  merely  a nominal  party,  and  as, 
in  such  proceedings,  it  i3  made 
the  relator*s  duty  by  the  act  to 
represent  the  state,  that  respond- 
ent had  no  authority  to  have  the 
suit  stricken  from  the  docket;  that  * 
the  order  to  that  effect  was  without 
authority,  and  that  the  case  should 
be  reinstated  on  the  docket.  This 
position  is  controverted  by  the  re- 
spondent, who  contends  that  the 
supervisor  i3  not  a mere  nominal 
party  having  no  interest  or  control 
of  suits  instituted  by  him,  under 
said  act  against  building  and  loan 
associations,  but  that  it  is  for  him 
to  determine  whether  any  such  action 
shall  be  begun  and  when.  Ordinarily. 
a person  in  whose  name  a suit  Is  in- 
stituted has  the  right  to  dismiss  It 
any  time  before  its  final  submission. 
ana,  unless  actions  brought  W the 
supervisor  under  said  act  against 
building  and  loan  associations  be  an 
exception  to  this  general  rule , the 
demurrer  to  the  return  must  be  over- 
ruled arid  the  peremptory  writ  denied." 
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The  Court  held  that  the  Supervisor  had  a right 
to  dismiss,  and  that  his  bringing  of  the  aotion  under 
the  statute  was  not  an  exception  to  the  general  rule 
that  a person  instituting  a suit  had  the  right  to  dis- 
miss it*  The  Court  said:  (p.678) 


"By  the  express  terns  of  the  act 
the  supervisor  is  clothed  with 
discretionary  power  to  determine 
whether  the  suit  shall  be  to  en- 
join the  association  from  prose- 
cuting its  business  temporarily 
or  perpetually,  or  for  injunction 
and  its  dissolution,  and  the  settling 
and  winding  up  of  its  affairs,  or 
for  any  and  all  of  said  remedies 
combined,  as  he  may  deem  necessary; 
and  it  seems  to  logically  follow  that 
if,  after  the  institution  of  such  a 
suit,  he  should  be  satisfied  that  it  had 
been  improvidently  brought,  or  for 
any  other  cause  that  it  should  be 
dismissed  or  stricken  from  the 
docket,  he  might  have  it  done,  with- 
out the  knowled-3e  or  consent  of  the 
attorney-general.  To  the  supervisor 
belongs  the  pov/e r to  investigate  the 
affairs  of  building  and  loan  associa- 
tions under  said  act,  and  to  institute 
actions  against  them  for  the  purposes 
under  the  circumstances  therein  named; 
and,  while  the  attorney  general  is 
required  to  conduct  such  actions  in 
the  name  of  the  state  as  plaintiff  at 
the  relation  of  said  supervisor,  the 
manifest  intention  of  the  legislature 
was  to  furnish  a lawyer  of  known 
ability  to  conduct  such  suits,  but  not 
to  confer  upon  him  the  power  to  take 
charge  of  and  manage  the  same  to  the 
exclusion  of  the  supervisor,  but  rather 
subject  to  the  right  of  the  supervisor 
to  have  any  sjich  actions  dismissed  or 
stricken  from  the  docket  or  disposed  of 
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as  might  seer  to  him  to  be 
expedient.  V'e  therefore  con- 
clude that  tKe  suit  in  Question 
Is  not  an  exception  to  the 
foneral  rule,  and  that  the  super- 
visor had  the  right  to  dismiss  It 
In  disre^rd  to'  the  wishes  of  tEe 
relatorT" 

The  above  oase  has  never  been  overruled  or  dis- 
cussed, but  was  cited  by  the  ot.  Louis  Court  of  appeals 
in  Corbett  vs.  Lincoln  Cavings  a.  Loan  .association,  223 
Mo.  App.  329,  339. 

In  the  Corbett  oase  the  holding  intimates  that 
if  the  Supervisor  (Finanoe  Consuls sionar ) for  the  purpose 
of  shielding  un  association  from  being  molested  by 
courts  when  the  association  wa3  conducting  its  affairs 
wrongfully,  that  the  Supervisor  oould  not  preclude  a 
private  citizen  or  shareholder  to  seek  a remedy  in  the 
courts  to  have  his  wrongs  remedied. 

In  Heckler  vs.  Farm  it  Home  ouvings  A Loan  assn., 

6 Fed.  hup.  610,  the  histriot  Juuge  said  the  following: 
(p.615) 

"It  is  oonouivable  that  upon  the 
disability  of  the  state  super- 
visor or  his  wrongful  unwilling- 
ness to  proceed,  a shareholder 
might,  with  appropriate  averments, 
obtain  the  favorable  consideration 
of  a chancellor.  Suoh  was  the  in- 
timation in  Corbett  v.  Lincoln 
savings  & Loan  Association,  223  Mo. 

.app.  329." 

However,  the  District  Court  in  the  Hackler  case, 
supra,  had  the  following  to  say  concerning  the  Supervisor: 

(p.  616) 


"*  * * * The  statute  contemplates 
the  appointment  of  the  building 
and  loan  supervisor  as  receiver, 
ouch  was  its  entire  object. 


* * * * 
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"In  view  of  the  foregoing,  it 
must  be  held  that  complainants 
as  shareholders  or  simple  con- 
tract creditors  do  not  possess 
the  right  or  have  the  capacity 
to  ask  this  court  to  appoint  a 
receiver." 

The  Court  further  held:  (p.613) 

"Neither  can  It  be  contended 
that  the  complainants  have 
rights  equal  to  that  of  the 
building  and  loan  supervisor 
in  bringing  about  a receivership. 

It  does  not  seem  reasonable  that 
it  was  the  Intention  of  the 
Legislature  to  clothe  the  build- 
ing and  loan  supervisor  with  no 
greater  authority  than  that 
possessed  by  a shareholder  or 

a creditor. 

* * * * 

"In  the  exercise  of  Its  police 
power,  the  sovereign  state  of 
Missouri  has  undertaken  the 
supervision  and  regulation  of 
build3ng  and  loan  associations. 

There  has  been  oreated  the 
office  of  building  and  loan 
supervisor.  Such  officer  is 
clothed  with  express  power  to 
inquire,  by  full  and  complete 
examination.  Into  the  operation 
of  each  of  the  associations  or- 
ganized within  the  state  and 
doing  business  under  his  super- 
vision. He  has  authority  to  cor- 
rect illegal  practices,  or,  as  an 
alternative,  he  may  take  over  the 
management  and  control  of  the 
association.  In  ouse  of  insolvency, 
and  for  the  purpose  of  enabling 
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him  to  secure  an  adjudication 
upon  the  rights  of  all  interested 
parties,  he  could,  acting  through 
the  attorney  general  and  in  the 
name  of  the  state  of  Missouri, 
procure  his  own  appointment  as  re- 
ceiver. This  is  the  remedy  pro- 
vided by  the  state  under  its  regu- 
latory power  for  the  protection 
of  the  rights  of  all  persons  whom- 
soever." (p.  613) 

The  Supreme  Court  of  Missouri,  division  No.  2, 
in  State  ex  rel.  Y<agner  vs.  farm  <&.  Home  savings  & Loan 
Association  et  al,  90  S.  W.  (2d)  93,  said  the  following 
concerning  building  and  loan  associations:  (p.96) 

"Building  and  loan  associations 
are  quasi  public  financial  in- 
stitutions, and  for  the  pro- 
tection of  them  the  state  of 
Missouri  has  by  the  act  of  1931, 
provided  special  inquisitorial, 
supervisory,  and  re  gulating  laws 
wlaioh  are  specific ."adequate , 
complete  and  therefore  excldwiva  . 
otate  ex  rei.  Voberly  v.  oeviar. 

Judge  (Mo.  Sup.)  86  S.  V;.  (2d)  154. 
not  yet  reported  (in  State  reports)  . 
Building  and  loan  associations,  like 
banks,  trust  companies,  insurance 
companies,  and  railroad*  are  quasi 
public  corporations  as  to  which  the 
state  may  exercise  its  police  power 
and  may  assert  its  sovereign  rights 
of  regulation  and  control  in  the  pre- 
servation and  furtherance  of  public 
v/e  11 -being.  Section  5 of  article  12, 
of  the  Constitution  of  Missouri; 

Hackler  v.  Farm  & Home  Savings  L Loan 
association  of  Missouri  (D.C.)  6 F.Supp. 

610;  Koch  v.  Missouri -Lincoln  Trust  Co. 

(Mo  .Sup.)  181  S.W.  44;  State  ex  rel. 
Missouri  State  Life  Insurance  Co.  v. 

Hall,  330  Mo.  1107,  52  S.W.  (2d)  174." 
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ee  also  78  A.  L.  R.  1090,  1104,  lnol.;  o tate 
ex  rel.  vs . Hall,  52  3.  W.  (2d)  174,  177. 

From  the  above  it  is  our  opinion  that  as  Section 
5627  gives  to  the  Supervisor  the  right  to  institute  pro- 
ceedings in  the  Circuit  Court  to  have  himself  appointed 
temporary  receiver,  and  as  the  Supreme  Court  of  Missouri 
in  State  ex  rel.  va.  Flit craft,  supra,  held  that  the  right 
to  dismiss  by  the  Supervisor  was  not  an  exception  to  the 
general  rule,  we  conclude  that  the  Supervisor  absent  fraud 
or  oollusion  or  wrongful  act  on  his  part,  would  be  entitled 
to  dismiss  a temporary  receivership  in  which  he  was  perty 
plaintiff.  If  a temporary  receivership  is  to  be  dismissed 
a motion  Bhould  be  filed  by  the  Supervisor  stating  the  reasons 
for  dismissal,  and  \ve  are  certain  that  if  the  reasons  are 
good  and  sufficient  that  the  Ciroult  Court  will  entertain 
the  motion  and  dismiss  the  action.  If  the  Circuit  Court 
does  not  dismiss  the  temporary  receivership  upon  proper 
motion  and  showing,  then  the  Supervisor  could  apply  to  a 
superior  court  for  relief,  and  if  it  was  shown  that  a 
temporary  receiver  was  not  needed,  we  are  certain  that  the 
Appellate  Court  would  command  the  lower  court  to  follow 
the  wishes  of  the  Supervisor. 


III. 

If  a receivership  is  dismissed  then  intervening 
shareholders  cannot  further  proceed,  in  our  opinion. 
stated  in  the  second  point  of  this  opinion,  the  courts  will 
not  entertain  petitions  of  intervening  shareholders  unless 
there  be  fraud  or  oollusion  on  behalf  of  the  Supervisor  so 
as  to  deprive  a shareholder  of  his  rights.  Haokler  vs. 

Farm  fc  Home  savings  & Loan  Assn,  6 Fed.3up.  610;  Corbett  vs. 
Lincoln  Savings  & Loan  Assn.,  223  Mo.  App.  329. 
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IY. 


We  agree  with  you  that  the  permitting  of  a group 
minority  to  dictate  the  management  of  a reorganized  build- 
ing end  loan  association  should  not  be  tolerated.  However, 
the  obtaining  of  an  expression  from  a representative  body 
of  shareholders,  or  the  choice  of  the  majority  thereof. 

Is  a matter  attended  with  some  difficulty.  7/e  suggest 
several  plans  that  could  be  used: 


a.  Give  notice  to  the  shareholders 
of  the  meeting  by  nail,  stating 
the  purpose  of  the  meeting,  date, 
and  place , and  also  notice  In  a 
newspaper  which  Y/ould  likely  be 
read  by  a majority  of  the  share- 
holders. The  letter  could  outline 
your  difficulty  and  the  reason  for 
selecting  new  management. 

b.  You  could  oall  a representative 
group  of  shareholders-  say  perhaps 
forty  or  fifty-  and  ask  them  to 
appoint  a shareholders  committee 
for  the  purpose  of  selecting  a 
management,  and  obtaining  proxies 
from  shareholders  to  vote  for  the 
management  they  select. 

o.  You  could  select  fifteen  or  more 
names  which  would  be  acceptable  to 
you  as  the  management,  and  ask  each 
shareholder  to  lndioate  his  or  her 
choice.  At  the  same  time  you  could 
request  them  to  signify  whether  they 
would  be  present  and  vote  thusly, 
or  if  not  present  to  sign  a proxy 
to  the  individuals  such  desire. 
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The  Supervisor  Is  charged  with  the  duty  of  exacting  proper 
administration  of  building  and  loan  associations  by 
its  officers;  Section  5624,  Laws  of  Missouri,  1931, 
p.  161,  specifically  requires  the  Supervisor  to  make  an 
examination  into  "the  mode  of  conducting  and  managing 
its  affairs  * * * the  action  of  its  directors".  ^nd 
Section  5627  permits  the  removal  of  officers  and  directors 
upon  application  of  the  Supervisor.  Thus  it  is  your  duty 
to  insure  proper  management  of  building  and  loan  associa- 
tions. However,  as  the  association  belongs  to  the  share- 
holders their  wishes  in  the  matter  should  be  the  determining 
factor, providing  they  are  apprised  of  all  the  facts  con- 
conoeraing  the  actions,  past  history  and  character  of  the 
management.  In  other  words,  as  far  as  the  shareholders 
may  know  an  officer  of  an  association  may  be  acceptable  to 
them,  but  if  they  knew  hiB  background  their  decision  would 
be  otherwise. 


V. 


tieotion  5627,  Laws  of  Missouri  1931,  p.  163,  reads 
in  part  as  follows; 

"The  Supervisor  may  at  any  time 
after  he  takes  charge  of  the 
assets  and  affairs  of  an  associa- 
tion, institute  proceedings  in 
the  Circuit  Court  in  the  city  or 
county  in  which  said  association 
has  its  prlnoip&l  Office,  and  have 
himself  appointed  temporary  reoeiver 
until  it  is  determined  whether  or 
not  such  assoc jailon  can  resume 
business:  or  appointed  receiver  for 
the1  WPOM  of  wlaJlL:  up  IE  rffTTrs. 
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Thus,  when  you  are  appointed  permanent  receiver 
it  would  be  for  the  purpose,  we  assume,  of  winding  up  and 
liquidating  the  association.  Therefore  it  is  our  opinion 
that  you  would  not  have  the  right  to  dismiss  a permanent 
receivership.  Of  course  you  can  reorganize  the  association 
or  sell  all  of  its  assets  to  another  association. 

If  it  was  represented  to  the  associations  that  the 
reoelvershlps  would  be  only  temporary  and  solely  for  the 
purpose  of  segregation  of  the  assets  as  preliminary  to 
obtaining  insurance,  we  believe  your  motion,  if  you  deelde 
to  dismiss  the  temporary  receiverships,  should  so  state 
that  fact,  coupled  with  the  further  pleading  that  the 
associations  can  segregate  by  virtue  of  statute  at  less 
expense  and  to  the  best  interests  of  the  associations. 

Trusting  that  the  above  answers  your  questions, 
and  that  if  you  have  further  need  of  elaboration  upon 
that  which  we  have  written  kindly  communicate  with  us  and 
we  shall  write  further. 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney-General 


APPROVED: 


3.2.  TAYLoR 

(Acting)  Attorney  General 
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BUILDING  AND  LOAN:  If  by-lav/s  provide,  free  shares  of  stock 

may  be  accepted  for  real  estate  only* 


June  14,  1937  • 


Honorable  J.  VT*  I'oConmon 
Supervisor,  Bureau  of 
Building  & Loan  Supervision 
Jefferson  City,  Missouri 


f I LED 


Dear  &r.  koCanmon: 

This  is  to  acknowledge  your  letter  dated 
June  9,  1937,  as  follows: 

"You  are  familiar,  of  course,  with 
Dr.  Skinner’s  effort  to  withdraw 
his  investment  from  the  Gateway 
Savings  and  Loan  Association, 

Kansas  City,  a subject  have  dis- 
cussed verbally  several  times.  And, 
as  I understand  it,  it  is  clearly 
legal  for  me  to  approve  a proposi- 
tion for  Dr.  Dkinner  to  accept  real 
estate  owned  of  the  Gateway  Associa- 
tion in  payment  of  the  money  he  un- 
successfully invested,  provided 
Dr.  akinner  and  officers  of  the  Gateway 
can  agree  as  to  price  of  the  real 
estate  and  also  provided  Dr.  ukinner 
is  willing  to  accept  real  estate . 

you  already  know,  I have  made 
several  efforts  to  contact  Dr.  skinner 
for  the  purpose  of  laying  this  tenta- 
tive proposition  before  him,  but  on 
each  occasion  he  has  been  out  of  his 
office  or  too  busy  with  his  patients 
to  be  interrupted. 

”1  am  now  asking  you  to  let  me  have  a 
letter  formally  approving  from  a legal 
standpoint,  the  proposed  exchange  of 
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"real  estate  for  the  building  and 
loan  shares  Dr.  Skinner  holds,  it 
being  impossible,  under  the 
Missouri  law,  for  him  to  withdraw 
these  shares  in  cash  from  the 
association. * 

a building  and  loan  association  is  a quasi  public 
financial  Institution,  and  is  supervised  by  the  State  through 
the  Bureau  of  Building  and  Loan  supervision,  State  ex  rel.  v. 
Farm  and  Home  Savings  and  Loan  Association  of  Missouri,  90 
S.  W.  (2d)  93.  A building  and  loan  association  may  only 
operate  as  is  provided  by  its  by-laws  and  the  statutes.  * hile 
the  supervisor  is  given  full,  adequate  and  complete  authority 
to  inquire  into  the  method  and  management  of  associations,  yet 
the  duty  does  not  rest  upon  him  to  insure  each  shareholder 
against  bad  investments.  In  other  words,  the  supervisor  does 
not  have  the  duty  placed  upon  him  to  guarantee  to  all  share- 
holders that  investments  n*»de  in  building  and  loan  associations 
will  be  secure . No  doubt  Dr.  skinner  made  an  investment  into 
an  association,  which  it  turns  out  is  a bad  one.  Seotlon  5604, 
Laws  of  MiSiOuri,  1951,  page  155,  provides  how  a shareholder 
may  withdrav/,  and  limits  the  association  as  to  the  amount  that 
can  be  paid  to  withdrawing  shareholders.  Note  this  provision 
which  restricts  building  and  loan  associations: 

"*  * * * and  when  the  demands  of 
withdrawing  shareholders  exceed 
the  moneys  applicable  to  their 
payment,  the  funds  applicable  to 
the  payment  of  the  withdrawing 
shareholders  shall  be  pro-rated 
among  the  members  who  have  filed 
notice  of  withdrawal  upon  the 
following  basis:" 

V/e  assume  that  there  tre  many  withdrawing  share- 
holders in  the  Gateway  Savings  and  Loan  Association  of 
Kansas  City,  and,  therefore,  it  will  be  some  time  before 
Dr.  Skinner  can  reoeive  his  money.  You  suggest  a possible 
way  in  which  a quick  realization  of  the  withdrawal  value  of 
Dr.  Skinner's  shares  can  be  consummated,  i.e.  accepting  real 
estate  owned  in  lieu  of  the  book  value  of  his  certificates. 
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Section  5600,  Laws  of  Missouri,  1931,  page  153,  reads  as 
follows : 

"Any  corporation  created  by  or  under 
this  article  is  hereby  authorized  and 
empowered  to  purchase  at  any  sheriff’s 
sale  or  at  any  other  sale,  publio  or 
private,  juuioial  or  otherwise,  any 
real  estate  upon  which  such  corpora- 
tion nay  have  or  hold  any  mortgage , 
deed  of  trust,  judgment,  lien  or  other 
encumbrance,  or  in  which  such  corpora- 
tion may  have  an  interest,  and  to  sell, 
convey,  lease  or  mortgage,  at  pleasure 
the  real  estate  so  purol.ased  to  any 
I --sonor  persons  .whatsoever 

You  will  note  the  above  section  permits  an  associa- 
tion to  sell,  convey,  lease  or  mortgage,  at  pleasure,  real 
estate  owned  or  purchased  to  any  person  or  persons  whatsoever. 
The  Legislature  sanctions  the  exchange  of  certificates  of 
stock  for  real  estate  owned,  because  by  virtue  of  Section  5593, 
Laws  of  Missouri,  1935,  page  201,  it  provided  for  the  segrega- 
tion of  good  assets  and  bad  assets  into  a participating  reserve 
fund,  and  specifically  provided  for  the  exchange  of  stock  for 
real  estate  owned.  Ve  quote  the  pertinent  provision,  as 
follows : 


"*  * * * ..nd  any  building  and  loan 
association  may  in  the  sale  of  its 
real  estate  take  stock  in  the  associa- 
tion in  payment  of  the  purchase 
price  or  any  part  thereof,  at  suoh 
price  and  upon  such  terns  and  condi- 
tions as  tho  board  of  directors  by 
resolution  nay  approve.” 

From  the  above  and  foregoing  it  is  our  opinion  that 
if  the  by-laws  of  the  Gateway  pavings  and  Loan  .association  so 
provide,  then  the  association  may  accept  shares  of  stock  owned 
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by  Dr*  Skinner  in  exchange  for  real  estate  owned.  However, 
the  accepting  by  the  association  of  certificates  of  stock 
in  exchange  for  real  estate  only  applies  as  to  free  shares. 
An  association  is  not  permitted  to  accept  shares  in  payment 
of  any  loan  that  might  be  held  by  the  association,  as  to 
the  latter,  we  have  written  you  previously  an  opinion  in 
whioh  it  was  held  that  shares  of  stock  could  not  be  used 
as  a setoff  or  in  payment  of  an  indebtedness. 


Yours  very  truly. 


James  L.  HomBostel 
Assistant  Attorney  General 


ArPUG'VAD : 


mm 

(noting)  Attorney  General. 
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members  withdrawing;  persons  who  buy  stock 
with  note  which  is  non-participating  are  not 
members;  persons  who  collect  rents  and  sell 
land  for  Associations  are  employees  and  must 
give  oond. 
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Honorable  J.  W.  KoCammon 
Supervisor,  Bureau  of 
Building  and  Loan  Supervision 
Jefferson  City,  L'issouri 


Dear  Mr.  1 cCammon: 

This  Department  is  in  receipt  of  your 
request  for  an  opinion  which  reads  as  follov/s: 

"Inclosed  is  a letter  dated 
June  12th  from  J.  L.  I oore, 
examiner,  setting  forth  four 
questions  pertinent  to  building 
and  loan  operation.  These 
questions  must  be  answered  if 
this  department  is  to  propofly 
supervise  the  operation  of  state 
chartered  associations.  There- 
fore, we  reapeotfully  submit, 
for  your  opinion,  the  following: 

1.  Is  an  association  entitled 

to  operate  under  Deotion  5604,  of 
the  Missouri  building  and  loan 
association  laws,  when  it  has 
funds  available  to  pay  in  full 
all  v/ithdrawal  notices  on  file? 

2.  Does  the  mere  issuance  to  a 
borrower  of  a certificate  of 
stock  upon  which  no  dues  are 
paid  and  which  does  not  partici- 
pate in  the  earnings  of  the 
association,  comply  with  , ection 
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5597  of  the  Ki-souri  building 
and  loan  association  laws  in 
the  case  of  a direct  reduction 
or  straight  loan? 

3.  Does  Section  5591,  of  the 
I'i  souri  builaing  «nd  loan  as- 
sociation laws,  inolude  agencies 
or  parties  other  than  the  regular 
officers  and  employees  of  the 
association  when  such  other 
agencies  or  parties  handle  funds 
belonging  to  the  association?” 


I. 


-action  5604,  Laws  of  Missouri  1931,  page  155, 
provides  as  follows: 

".n.ny  shareholder,  or  the  legal 
representative  of  a deceased 
shareholder.,  wishing  to  with- 
draw from  the  said  corporation, 
shall,  subject  to  the  i revisions 
of  the  by-laws,  end  his  certifi- 
cate of  stock  ana  the  limitations 
hereinafter  mentioned,  have  power 
to  do  so,  upon  giving  one  month's 
written  notice  of  his  intention  so 
to  do,  delivered  to  the  association 
at  or  before  a stated  meeting  of 
the  uirectors,  or  at  such  other 
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time  aa  the  by-laws  may  provide. 

If  given  before  a stated  meeting, 
the  time  of  such  notice  shall 
not  be  deemed  to  have  commenced 
to  run  until  the  first  stated 
meeting  thereafter.  The  member 
so  withdrawing,  or,  if  deceased, 
his  legal  representative,  shall, 
if  his  a took  be  withdrawable  ac- 
cording to  the  terms  of  the  cer- 
tificate and  by-laws  of  the 
association,  be  entitled  to  re- 
ceive the  amount  actually  with- 
drawable at  the  time  of  making 
application  for  withdrawal  accord- 
ing to  the  by-laws  of  the  corpora- 
tion and  the  provisions  of  the 
certificate  of  stock.  At  no 
time,  however,  shall  more  than 
one -half  of  the  receipts  of  the 
corporation  for  any  fiscal  month, 
and,  when  the  corporation  is  in- 
debted on  matured  shares  of  an 
earlier  series,  not  more  than 
one-third  of  said  receipts,  be 
applicable  to  the  demands  of  the 
withdrawing  shareholders,  or  of 
shareholders , whose  stock  has 
been  forfeited  in  the  manner 
hereinafter  provided,  without 
the  consent  of  the  directors; 
and  when  the  demands  of  withdraw- 
ing shareholders  exceed  the  moneys 
applicable  to  their  payment,  the 
funds  applicable  to  the  payment 
of  the  withdrawing  shareholders 
shall  be  pro-rated  among  the 
members  who  have  filed  notice  of 
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withdrawal  upon  the  following 
basis:  All  shares  on  which 
notice  of  withdrawal  have  been 
filed  for  a period  of  30  days, 
shall  receive  their  pro-rata  share 
of  the  funds  available  for  with- 
drawal at  the  end  of  the  pi's  ced- 
ing fiscal  month,  based  upon  the 
withdrawal  value  of  the  shares  at 
the  time  distribution  is  ipade. 

Suoh  notice  of  withdrawal  shall 
not,  however,  mate  such  withdraw- 
ing shareholder  a oreditor  of  the 
association,  but  his  statin  shall 
be  and  remain  thut  of  a share- 
holder." 


The  right  of  the  above  statute  allowing 
the  shareholder  to  withdraw  is  a fundamental  right. 

"The  right  is  an  absolute  one  and  cannot  be  arbitra- 
rily withheld."  9 C.J-.  938. 

In  State  v.  Redwood  Falls  Bldg.  & L.  ^a’n. 

45  linn,  154,  47  N.Y/.  540,  the  rule  is  stated  thus: 

"So  long  as  funds  remain  on  deposit 
in  the  hands  of  the  association, 
members  who  are  not  borrowers  may 
avail  themselves  of  the  right  to 
withdraw  their  proper  share  of  the 
sane , upon  complying  with  the  con- 
ditions laid  down  in  the  by-laws." 

It  Is  therefore  our  opinion  that  a shareholder 
may  withdraw  when  funds  are  available  and  all  the  require 
ments  of  the  statute  are  complied  with.  It  must  be 
noted  that  we  do  notdeal  in  this  opinion  with  the  situa- 
tion when  no  funds  are  available. 
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II. 


'Hie  facts  that  apply  to  y>ur  second 
question  aro  given  in  the  letter  attached  to  the 
request,  and  are  as  follows: 

"This  association  is  nov;  operat- 
ing considerable  loans  on  the 
Lirect  Reduction  basis.  ,hen  a 
loan  is  made  say  in  the  amount 
of  $1000,  ten  shares  of  stock, 
par  value  vlOO  per  share,  is  pro- 
portioned to  such  loan.  The 
borrower  signs  a note  therein  is 
incorporated  the  faot  that  stock 
pledged  does  not  participate  in 
the  earnings,  also  the  assignment 
on  stock  certificates  clearly 
states  th.'  t stock  is  non-partici- 
pating, and  all  payments  received 
on  loan  are  credited  to  principal 
after  Interest  payment  due  is  de- 
ducted, at  no  tine  does  the  element 
of  stock  dues  enter  into  the  tfans- 
action.  In  other  words  the  stock 
has  no  status  inasmuch  has  no  dues 
is  ever  paid  on  suae  neither  is  any 
eurnings  credited  to  tune." 

section  5597,  Lavra  of  i’isaouri  1935,  page  204, 
provides  in  part  as  follows: 

"And  provided  further,  than  any 
association  shall  be  permitted 
to  make  real  estate  loans  to  its 
. members  on  a plan  or  plans  re- 

quiring periodical  direct  re- 
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duction  of  the  principal  of 
the  loan;  and  that  any  loan  so 
made  vdth  which  any  number  of 
shares  of  stock  of  the  associa- 
tion is  pledged  shall  be  for  all 
purposes  a loan  to  a member,  and 
that  the  proportion  that  the 
number  or  total  amount  in  dollars 
of  all  such  loans  may  bear  to  the 
number  or  total  amount  in  collars 
of  all  loans  shall  not  impair  or 
affect  mutuality." 

Ilimball  v.  Dave,  D«2  Vo.  s.pp.  194,  states 

"The  v/ord  (stockholders*  as  em- 
ployed in  the  statute  in  its  appli- 
cation to  corporations  ^ust  be  con- 
strued to  mean  a member  who  has  a 
direct  financial  interest  in  uhe 
business  of  the  corporation  with 
power  to  participate  in  the  con- 
duct of  its  affairs." 

In  Bertohe  v.  Eouitable  Loan  &.  Investment 
iwSSociation  of  Viosouri,  147  Vo.  343,  48  8.  Y< . 954,  the 

Supreme  Court  of  Tissouri,  en  banc,  said: 

"All  members  must  par tic Ip  te 
equally  in  the  profits  and  bear 
the  losses,  if  any,  in  the  same 
proportion." 

jJ.30  as  is  stated  in  9 C.  J.  949, 

"Dues  are  generally  payable  only 
in  cash  and  officers  of  the 
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corporation  have  no  author!  ty 
to  accept  anything  elae  such  as 
checks 

It  was  held  in  Grohmann  v.  Brown,  68  Mo. 
App.  630,  that  the  issuanoa  of  a certificate  of  stock 
does  not  of  itself  make  the  person  a shareholder. 

The  scheme  described  above  seems  to  partake 
of  e straight  loan  and  the  so-called  selling  of  stock 
is  only  a subterfuge  to  allow  the  borrower  to  come  in 
as  a member  and  t&ke  advantage  of  the  benefits  and 
privileges  accorded  to  members  of  building  and  loan 
associations . 

1’or  the  reasons  stated  above,  the  borrower 
is  not  shareholder  and  therefore  oones  v/ithin  the  pro- 
visions of  section  5594,  Lav/s  of  Li-souri,  1931, 
amended  Laws  of  Missouri , 1933  Lxtru  session,  which 
provides  that  surplus  money  may  be  loaned  to  non- 
member on  the  posting  of  oertain  collateral. 


III. 


Your  third  question  deals  with  whether  the 
bond  required  of  officers  and  employees  of  building  and 
loan  association  who  handled  money,  must  be  given  by 
those  who  are  not  regular  officers  or  employees  but 
collect  and  handle  money  of  the  association  only  in  a 
collateral  way.  The  specific  example  given  in  the 
accompanying  letter  is  that  the  A Co.  of  Tulsa,  Okie., 
looks  after  the  property  of  the  association  in  that 
city,  renting  and  selling  said  property,  collecting 
rents,  attending  to  repairs  and  other  matters. 

Section  5591,  Laws  of  Missouri  1931,  page  147, 
provides  in  part  as  follows: 
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"all  officers  and  employes  of 
any  building,  loan  and  savings 
association  doing  business  in 
this  state,  whether  created 
under  this  article,  or  any  pre- 
vious laws  of  this  state,  who 
may  have  the  custody  or  handling 
of  any  of  the  funds  or  securities 
of  such  association,  or  \.»ho  sign 
or  endorse  checks  of  said  associa- 
tion, shall  give  such  security 
for  the  faithful  performance  of 
their' duties  as  the  by-laws  may  re- 
quire , and  no  such  officer  shall 
be  deemed  qualified  to  enter  upon 
the  duties  of  his  office  until  such 
security  is  approved  by  the  board 
of  directors  and  the  supervisor  of 
building  and  loan  associations.  ..11 
such  bonds  shall  be  filed  with  the 
supervisor  of  building  and  loan 
associations,  or  some  depository 
designated  by  the  supervisor  of 
building  and  loan  associations.'* 

The  question  is  therefore  whether 
the  term  ‘employee*  as  used  in  the  above  section  is 
broad  enough  to  include  persons  who  collect  rents,  sell 
the  property  and  carry  on  the  business  of  the  associa- 
tions . 


In  59  0.  J.  1106,  it  is  said 

"Laws  for  the  prevention  of  fraud 
should  be  liberally  construed  with 
a view  to  promote  the  object  in  the 
mind  of  the  Legislature." 
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The  word  "employee"  therefore  should  be 
liberally  construed  so  as  to  effectuate  the  purpose  of 
the  Legislature. 

The  purpose  of  a building  and  loan  association  'is 
to  enable  persons  of  limited  means  and  income  to  build  home- 
steads and  pay  for  them  by  small  installments  in  keeping 
with  their  incomes'.  Hammerslough  Kansas  City  Bldg.  L. 

& 3.  Assn.,  79  Mo.  80. 

The  object  of  Section  5591,  supra,  which  requires 
employees  handling  money  to  give  a bond,  manifestly  was  to 
protect  that  class  of  investors  upon  whom  any  defalcation  or 
misdirection  of  funds  would  fall  heavily. 

An  "employee"  is  defined  in  Employers ' Indemnity 
Co.  vs.  Kelly  Coal  Co.,  149  Ky.  712,  149  S.  W.  992,  as 
"one  who  works  for  and  under  the  control  of  his  employer; 
and  the  mode  of  payment,  while  a circumstance  to  be  con- 
sidered in  determining  the  question,  is  not  decisive." 

In  Ocean  Accident  & Guarantee  Corp.  v.  Industrial 
Accident  Co$nn.,  262  ?.  38,  87  Cal.  App.  290,  the  Court  held 
a person  collecting  monthly  dues  for  which  he  received  a 
commission  was  an  employee. 

It  is  therefore  our  opinion  that  a person  who  rents 
and  sells  property  for  a building  and  loan  association,  and 
collects  the  money  on  such  transactions,  even  though  he  is 
not  regularly  or  full-time  employed,  is  an  employee  within 
the  meaning  of  Section  5591,  supra,  and  must  give  a bond. 
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CONCLUSION. 


It  la  therefore  the  opinion  of  this 
Department  tnat  builaiug  and  loan  associations  whioh 
have  sufficient  funds  on  hand  shall  pay  members  who 
wish  to  withdrew,  said  members  complying  with  the 
stetuteo  and  by-laws  relating  to  withdrawal.  It  is 
further  the  opinion  of  this  Department  that  a person 
who  pays  for  his  stock  with  a note  and  reoeivea  stock 
under  an  agreement  that  saiu  stock  is  to  be  non- 
participating is  not  a member  and  cannot  borrow  as  such. 
Thirdly,  under  section  t591,  persons  who  ooiieot 
rent3  and  sell  land  for  a building  and  loan  association 
are  ’employees  and  must  give  a bond’ . 


Respectfully  submitted. 


OLLIVsR  . NOLEN 
assistant  attorney  General 


APifcOY~D : 


TTTTTO Eoh 

(a  ting)  Attorney  General 
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BUILDING  AND  LOAN: 


Contingent  fund  required  by 
Section  5602  may  be  designated  as 
the  Federal  Insurance  Reserve  Account 


i 


July  21,  1937 


Honorable  J.  W . McCammon 
Supervisor,  Bureau  of 
Building  and  Loan  Supervision 
Jefferson  City,  Missouri 


Dear  Mr.  McCammon: 

This  Department  is  in  receipt  of  your 
request  for  an  opinion  which  reads  as  follows: 

"There  has  come  to  my  atten- 
tion a requirement  set  forth 
by  the  Federal  Savings  and 
Loan  Insurance  Corporation 
whereby  an  insured  associa- 
tion must  des ignate  a reserve 
for  the  sole  purpose  of  absorb- 
ing losses,  such  reserve  to  be 
set  up  as  the  Federal  Insurance 
Reserve  account. 

"We  are  in  receipt  of  the  en- 
closed resolution  adopted  by  the 
board  of  directors  of  the  Greene 
County  Building  and  Loan  Associa- 
tion of  Springfield,  Missouri, 
which  resolution  designates  the 
contingent  fund  of  the  association 
as  the  Federal  Insurahce  Reserve 
account. 

"The  question  arises  as  to  whether 
or  not  such  resolution  destroys 
the  idea  of  the  contingent  fund 
and  wipes  out  this  reserve  and  the 
purpose  it  is  to  serve  under 
Section  5602,  whereby  a contingent 
fund  is  created. 

"Therefore,  we  respectfully  request 
your  opinion  on  this  matter." 
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Section  5602  Lavs  of  Missouri  1935,  page 
206,  provides  as  follows: 

"Every  building  and  loan  associa- 
tion, whether  heretofore  or  here- 
after organised,  shall  accumulate 
from  its  earnings  a contingent  fund 
for  the  payment  of  contingent  losses, 
and  at  least  five  per  cent  of  the 
net  earnings  made  in  its  previous 
six  months  shall  be  set  aside  semi- 
annually in  February  and  August  of  each 
year  to  such  fund  until  it  reaches 
at  least  five  per  cent  of  the  total 
assets.  Y&enever  the  amou  t in  the 
contingent  fund  falls  below  five  per 
cent  of  the  assets,  it  shall  be  replen- 
ished by  semi-annual  appropriations  of 
at  least  five  per  cent  of  its  net  earn- 
ings until  it  again  reaches  such  amount. 
All  losses  or  reserves  for  losses  shall 
be  charged  to  the  contingent  fund  or 
the  undivided  profits  fund  or  other 
general  reserves  until  the  same  are  ex- 
hausted, and  any  losses  thereafter  shall 
be  apportioned  so  that  each  member  shall 
bear  his  proportionate  part  thereof.  Any 
sums  heretofore  transferred  to  the  con- 
tingent fund  of  any  such  association 
shall  constitute  its  contingent  fund, 
when  this  act  takes  effect." 

Section  11.  (a)  of  the  Rules  and  Regulations 
of  the  Federal  Savings  and  Loan  Insurance  Corporation 
provides  in  part  as  follows: 


"Each  insured  institution  shall  set 
up  a Federal  insurance  reserve  ac- 
count for  the  sole  purpose  of  absorb- 
ing losses  and  shall  credit  thereto 
during  each  fiscal  year  at  least 
three-tenths  of  1 percent  of  the  aggre- 
m 
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gate  of  its  insured  accounts 
standing  on  its  books  at  the 
beginning  of  such  fiscal  year". 

tttttt******** 

"Whenever  the  net  credits  to  such 
Federal  insurance  reserve  account 
amount  to  5 percent  of  all  insured 
accouits,  the  insured  institutions 
may  cease  to  make  such  credits  to 
such  account:  Provided,  however, 
that  if  at  any  time  thereaftsar  the  ' 
net  credits  to  such  account  fail  to 
equal  5 percent  of  all  insured  ac- 
counts, such  annual  credits  shall 
be  resumed  until  the  net  credits 
again  e qual  5 percent  of  all  in- 
sured accounts". 

Section  11.  (b)  of  the  Rules  and  Regulations 
of  the  Federal  Savings  and  Loan  Insurance  Corporation 
provides : 

"With  the  written  approval  of 
the  Board  any  reserve  account, 
which  has  been  irrevocably  es- 
tablished by  an  insured  insti- 
tution for  the  sole  purpose  of 
absorbing  losses,  may  be  desig- 
nated as  such  Federal  insurance 
reserve  account:  Provided  that 
such  account  shall  be  subject 
to  the  conditions  of  the  pre- 
ceding para,  raph" . 

It  will  be  noted  that  the  reserve  or  con- 
tingent funds  provided  for  by  the  statute  and  rules  both 
have  the  same  purpose-  that  is,  the  building  up  of  a 
reserve  for  the  protection  of  the  shareholders  of  the 
Association.  The  fund  in  both  cases  is  identical  in  its 
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purpose  and  make-up,  and  the  designation  of  It  as  a 
Federal  Insurance  Reserve  Account  does  not  In  any  way 
vitiate  or  abrogate  the  requirement  of  the  state  lav 
that  a reserve  for  the  protection  of  the  shareholders 
must  be  set  up.  Since  the  Association  In  question  Is 
Incorporated  under  the  lavs  of  Missouri  It  must  therefore 
follow  the  statutes  of  Missouri  In  r egard  to  hov  Its 
reserve  fund  is  to  be  built  up,  namely  Section  5602,  supra. 
Hovever,  we  can  see  nothing  harmful  or  Illegal  about  des- 
ignating such  reserve  fund  as  the  Federal  Insurance 
Account. 


CONCLUSION . 


It  Is  therefore  the  conclusion  of  this  De- 
partment that  the  contingent  fund  created  under  Section 
5602,  Laws  of  Missouri  1935,  may  be  designated  as  the 
Federal  Insurance  Reserve  Account,  and  that  the  same 
does  not  lose  Its  Identity  or  status  as  a contingent 
fu  id  as  provided  for  by  Section  5602. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 

APPROVED:  Assistant  Attorney  General 


j.e;  Taylor 

(Acting)  Attorney-General 
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BUILDING  & LOAN:  Semi-annual  report  if  not  published  by  September  6, 

1937.  does  not  have  to  be  published 


August  27,  1937 


Mr.  J.  W.  McCammon,  Supervisor 
Bureau  of  Building  & Loan  Supervision 
Jefferson  City,  Missouri 


Dear  Mr.  McCammon: 


This  department  is  in  receipt  of  your  re- 
quest for  an  opinion,  which  reads  as  follows: 


"Section  5623,  Laws  of  1937,  page 
194,  changes  the  date  from  September 
to  July  as  to  when  the  semi-annual 
reports  of  the  building  and  loan 
associations  are  to  be  published. 

The  law  contained  no  emergency  clause 
and  so  goes  into  effect  September  6th. 
Would  you  render  me  an  opinion  as  to 
whether  the  association  must  publish  a 
report  this  September." 


Section  5623,  Laws  of  1937,  page  194,  pro 
vides  in  part  as  follows: 


"Every  suoh  corporation  shall  semi- 
annually, in  the  months  of  January  and 
July,  publish  in  one  or  more  newspapers 
of  general  circulation  in  the  county 
where  the  principal  office  of  suoh  corp- 
oration is  located,  a statement  verified 
by  the  oath  of  its  president  and  secre- 
tary, in  suoh  form  as  the  supervisor  may 
prescribe,  and  the  said  report  shall  be 
made  upon  blanks  prepared  by  the  super- 
visor and  furnished  by  him  to  suoh  assoc- 
iations." 
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As  noted  in  your  request,  this  aot  does  not  go 
into  effeot  until  September  6,  1937,  because  there  was  no  * 
emergency  clause.  The  old  law,  Section  5623,  Laws  of  1931, 
page]60,  whioh  will  be  in  effeot  until  September  6th,  pro- 
vides in  part  as  follows: 

"Every  such  corporation  shall  semi- 
annually, in  the  months  of  Maroh  and 
September  publish  in  one  or  more  news- 
papers of  general  circulation  in  the 
oounty  vdiere  the  principal  office  of 
such  corporation  is  located,  a state- 
ment verified  by  the  oath  of  its 
president  and  secretary,  in  such  form 
as  the  supervisor  may  prescribe,  and 
the  said  report  shall  be  made  upon 
blanks  prepared  by  the  supervisor  and 
furnished  by  him  to  such  association." 

It  will  be  noted  that  the  report  is  to  be  pub- 
lished in  the  month  of  September. 

The  Century  Dictionary,  Volume  3,  page  2034. 
defines  "in"  as:  "of  a course  or  period  of  time;  within 
the  limits  or  duration  of;  during" 

In  Savory  v.  Goe,  21  Fed.  Cas.  549,  one  of 
the  conditions  of  a bond  yje is  that  "A"  should  deliver  to  "B" 
certain  whiskey  "in  all  the  month  of  May".  The  court  held 
that  the  seller  was  authorized  to  deliver  up  till  the  last 
hour  of  May  31st. 

In  Verdine  v.  Olney,  43  N.  W.  975,  77  Michigan 
310,  a bond  provided  that  it  may  be  paid  in  five  years  and 
the  olause  was  construed  to  mean  within  such  time. 

Therefore,  the  associations  may  publish  their 
reports  any  time  within  the  month  of  .September  and  if  they 
wait  until  after  the  6th  day  of  that  month,  then  the  law  that 
requires  them  to  do  such  act,  is  no  longer  in  effect  and  the 
duty  to  do  sc  is  no  longer  mandatory. 

C0NCUJ3I0N 

It  is,  therefore ,•  the  opinion  of  t.-iis  department 
that  Section  5623,  Laws  of  1931,  page  160,  makes  it  the  duty 
of  a building  and  loan  association  to  publish  a report  within 
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and  during  the  month  of  September.  However,  Seotion  5623,  Laws 
of  1937,  page  194,  which  goes  into  effect  September  6,  1937, 
amends  thi3  law  and  changes  the  date  of  the  report  to  July. 
Therefore,  if  the  building  and  loan  associations  do  not  pub- 
lish such  report  before  September  6,  1937,  then  the  duty  to 
do  so,  no  longer  exists. 


Respectfully  submitted, 


TOan»ii 

Assistant  Attorney  General 


APPROVED: 


iririsOT 

(Acting)  Attorney  General 


A 0»KA® 


BUILDING  ADD  : 
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Administrators,  Executors,  Guardians,  and 
Curators  are  not  Included  in  term  "trustees 
of  trust  funds"  in  Laws  of  1937  page  508. 


<.u*;ust  <28,  1937. 


Vj 

FILED 

Hon.  J.  Vi.  1 c Gammon, 

1 

Supervisor , Bureau  of 

y 

Building  a.  Loan  supervision 

J A 

r 

Jefferson  City,  lio. 

-O aq 

Dear  Mr.  1 c Cannon: 


■Biis  department  is  In  receipt  of  your  request 
for  an  opinion  which  reads  as  follows: 

"I  an  enclosing  house  bill  No.  190, 
on  which  I desire  your  opinion  as 
to  whether  or  not  said  act  permits 
"administrators,  guardians  and  execu- 
tors" to  Invest  in  building  end  loan 
shares  which  ere  insured  by  the 
Federal  Insurance  Corporation. 

You  will  note  that  the  v.'ords  "admin- 
istrator, executor  and  guardian"  ere 
not  found  in  the  bill,  but  the  words 
"invest  their  trust  funds  end  other 
funds  or  moneys  in  their  custody  or 
possession"  and  the  word  "trustees" 
are  the  only  reference  to  persons 
acting  in  a fiduciary  oapaoity. 

You  will  readily  understand  that  this 
bill  is  a great  aid  to  savings  and 
loan  associations  that  have  their 
shares  insured  and  I am  particularly 
anxious  that  such  building  and  louu 
associations  may  have  all  possible 
avenues  of  business  open  to  them. 

In  this  connection,  I might  aad  that 
while  this  bill  will  not  be  In  effect 
until  90  days  after  the  adjournment  of 
the  legislature,  plans  are  already  on 
foot  to  set  the  machinery  in  motion 
so  that  executors*  administrators  and 
guardians  may  invest. 

There  is  a diversity  of  opinion,  particu- 
larly among  probate  Judges,  as  to  whether 
such  could  order  or  approve  an  invest- 
ment in  insured  shares  by  administrators, 
executors,  etc. 
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There  way  handed  to  me  two  memos 
which  may  be  of  value  to  you  in 
reaching  a decision  and  I an  en- 
closing them  herewith  and  request 
that  same  be  returned  when  they 
have  served  your  purpose. 

If  by  executive  interpretation 
this  house  bill  can  bo  he la  to  be 
inclusive  enough  to  permit  ad- 
ministrators, executors  and  guar- 
dians to  invest  in  federally  in- 
sured shares , it  will  be  in  line 
with  my  thoughts  on  the  natter. 

However,  if  house  bill  no.  190 
will  not  permit  of  such  inter- 
pretation, then  before  you  promul- 
gate your  official  opinion,  I will 
appreciate  it  very  much  if  you  will 
notify  me  so  that  I may  present 
other  citations  of  authorities  that 
I may  have  at  my  command. 

It  might  be  necessary  to  have  house 
bill  No.  190  amended,  but  in  the 
meantime , if  you  could  give  a rul- 
ing similar  to  that  given  as  to 
Home  Owners  Loan  bonds,  then  build- 
ing and  loan  associations  v/ill  pro- 
fit, as  I believe  the  legislature 
intended  that  executors  and  guardians 
could  so  invest,  and  will,  if 
necessary  amend  said  bill  ut  the 
next  session  in  that  particular ." 

House  Bill  No . 190  nay  be  f ound  in  LaviS  of  1937 , 
page  508,  and  provides  as  follows: 

"It  shall  be  lawful  for  bunking  insti- 
tutions, trust  companies,  insurance 
companies,  loan  and  investment  com- 
panies, mortgage  loan  companies  and 
trustees  of  trust  Tunas,  ana  they  are 
authorized  to  invest  their  trust  funds 
and  their  funds  and  moneys  in  their 
custody  or  possession,  in  the  stock 
and/or  savings  accounts  in  any  federal 
or  state  building  and  loan  association 
a member  of  a Federal  Home  Loan  Bank, 
and  Insured  by  the  Federal  savings  and 
Loan  Insurance  Corporation,  and  said 
institutions  and  trustees  of  trust  funds 
are  further  authorized  to  become  members 
of  said  associations  according  to  the 
Charter  and  By-laws  of  said  associations; 
Provided,  that  no  such  investment  may  be 
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which  such  a stook  or  savings 
aocount  may  be  insured. 

"The  stock  and/or  certificates  of 
savings  accounts  in  said  associa- 
tions may  be  eligible  as  security 
for  all  public  deposits  in  deposi- 
tories or  by  public  officials,  de- 
posits of  state  or  any  political 
sub-division  thereof  where  bonds 
or  deposits  are  required  by  law  to 
be  deposited.” 

The  question  presented  is  whether  the  phrase 
"trustees  of  trust  funds"  as  used  in  the  above  statute 
is  broad  enough  to  include  administrators,  executors, 
guardians  and  curators.  Section  104  R.  S.  Mo.  1929 
provides  as  follows: 

"Surplus  money  may  be  loaned,  when. — 

If,  on  the  return  of  the  inventory, 
or  at  any  other  time,  it  shall  appear 
to  the  satisfaction  of  the  court  that 
there  is  a surplus  of  money  in  the 
hands  of  the  executor  or  administrator 
that  v. ill  not  shortly  be  required  for 
the  expenses  of  administration,  or  pay- 
ment of  debts,  it  shall  have  discre- 
tionary power  to  order  him  to  lend  out 
the  money  on  such  terns  and  for  such 
tine  as  may  be  deemed  best." 

Section  410  R.'b.  Mo.  1929  pro  vines  as  follows: 

"V.hen  it  shall  appear  that  it  would  be 
for  the  benefit  of  the  ward  that  his 
real  estate,  or  any  part  thereof,  be 
sold  or  leased,  or  his  personal  property, 
or  any  part  thereof,  be  sold,  and  that 
the  proceeds  be  put  on  interest  or  in- 
vested in  United  states  or  state  bonds, 
or  in  any  other  real  estate,  or  in  any 
other  personal  property,  or  In  the  pre- 
servation of  the  estate  of  the  minor, 
the  probate  court  may  authorize  and  order 
such  sale,  leasing  or  investment." 

beotion  418  Lav/s  of  Missouri  1935,  p.  186,  provides 
in  part  as  follows: 


"Guardians  and  curators  shall,  unless 
the  money  be  invested  in  improving  the 
real  estate  of  wards  as  hereinafter 
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provided,  loan  the  money  of  their 
wards  at  the  highest  legal  rate  of 
interest  that  can  be  obtained,  on 
prime  real  estate  security,  or  in- 
vest it  in  bonds  of  the  United  states, 
or  bonds  guaranteed  by  the  United 
States,  or  of  the  State  of  Missouri, 
or  of  the  federal  farm  loan  bank.” 

In  Stephens  v.  Stephens,  232  L.  V..  979,  the  supreme 
Court  held  that  under  jection  418,  supra,  a guardian  or 
curator  without  an  order  of  the  probate  court  may  loan  the 
money  of  their  wards  on  prlr  e real  estate  security  or  in- 
vest it  in  bonds  of  the  United  states  or  bonds  ruaranteed 
by  the  United  states  or  of  the  State  of  Ilssouri.  There- 
fore v/e  are  to  ascertain  whether  House  Bill  Ho.  190  al- 
lows such  funds  to  be  invested  in  building  end  loan 
shares  without  an  order  of  probate  court  or  must  sections 
104  and  410  be  followed. 

In  the  memorandum  attached  to  your  request,  several 
reasons  are  advanced  as  to  v/hy  administrators,  executors, 
guardians  ana  curators  are  "trustees  of  trust  funds"  so 
as  to  bring  them  v^ithin  the  purview  of  the  statute  allow- 
ing such  fiduciaries  to  invest  in  building  and  loan  shares, 
v.e  will  note  in  passing,  several  reasons  why  it  nay  be 
inferred  that  the  Legislature  did  not  intend  to  include 
such  persons  in  the  term  "trustees  of  trust  funds": 

1.  An  executorship  or  administratorship  is  not 
a trust  nor  is  a guardianship  a trust.  Restate- 
ment of  the  Lav;,  para.  6 and  7,  pp.  22-27.  In 
I’.cCune’s  Estate  v.  Daniel,  76  b.  s>.  (2d)  403, 
the  supreme  Court  of  Missouri  recognized  the 
difference  between  a trustee  ana  a guardian: 

"This  will  does  more  than  authorize 
the  probate  court  to  appoint  Daniel, 
curator  of  the  estates  of  the  minors 
and  in  fact  appoints  and  invests 
v/ith  the  power  and  duties  of  a trus- 
tee with  respect  to  the  funds  of  the 
estate  * * * Had  the  will  in  this 
case  done  nothing  more  than  designate 
Daniel  as  curator  of  the  minor  child- 
ren and  the  probate  court  had  appoint- 
ed him  such,  then  the  provisions  of 
Lection  412  R.  1929  would  apply. 

But  the  present  will  not  only  nominate 
Daniel  as  curator,  but  expressly  im- 
posed on  him  the  duty  as  well  as  power 
to  invest  the  surplus  funds  of  the  es- 
tate in  foreign  lands.  That  the  de- 
fendant was  to  act  in  the  capacity  of 
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. trusts© , rather  than  as  a mere 
statutory  curator  is  evidences  by 
the  provisions  of  the  will.” 

2.  The  Legislature  in  similar  statutes  have  in- 
cluded administrators,  executors,  guardians  ana 
curators  as  well  as  trustees,  section  2j21  K.  o. 
L;0.  1929,  wherein  the  Legislature  provided  for 
investments  in  bonds  registered  by  the  ^tate 
auditor,  reads,  in  part,  as  follows: 

”They  shall  also  be  eligible  for 
the  investment  of  uny  funds  in  the 
possession  of  any  administrator . 
executor,  guardjun,  curator,  trustee 
tTnd  all  other  persons  ‘sustaining 
Fiduciary  relations.  ~uch  invest- 
ments may  be  made  without  an  order 
of  court  first  had  and  obtained, 
and  without  inourring  liability  for 
loss,  except  in  case  of  inexcusable 
negligence  ♦" 

We  may,  therefore,  infer  that  the  Legislature 
in  enacting  the  instant  statute  did  not  intend 
to  Include  administrator,  executor,  guardian  and 
curator,  since  they  oould  have  used  these  words 
as  they  did  in  the  statute  quoted  above,  so 
there  v/ould  be  no  ambiguity. 

3.  The  statute  provides  that  the  "trustees  of 
trust  funds"  are  authorized  to  become  members  of 
said  associations.  It  is  a we 11  considered 
principle  of  lav;  that  an  investment  must  not  be 
made  in  the  name  of  the  guardian,  but  in  that  of 
the  ward,  26  0 . J.  p.  1145.  It  nay,  therefore, 
be  inferred  that  since  the  act  provides  that  the 
trustee  shall  be core  a member,  that  it  was  not 
intended  that  it  should  include  a guardian  or 
curator  who  must  make  the  investment  in  the  name 
of  the  ward. 

However  all  the  above  is  noted  only  to  show 
that  the  intention  of  the  Legislature  might  be 
oonstrued  as  not  to  include  administrators, 
exeoutors,  guardians  and  curators  in  the  term 
"trustees  of  trust  funds*" 

The  rule  of  statutory  construction  that  ap- 
plies in  this  case  is  given  in  59  C.  J.  para. 

510. 


"The  repeal  of  statutes  by  implica- 
tion is  not  favored.  The  courts  will 
not  enlarge  the  meaning  of  one  act  in 
order  to  hold  that  it  repeals  another 
by  implication". 
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House  Bill  Ho.  190  does  not  expressly  repeal 
sections  104  and  410  R.  s.  ko.  1929.  The  re- 
peal of  a statute  by  implication  is  not  favor- 
ed in  Missouri  and  the  act;  should  be  construed 
if  possible  so  both  will  stand  and  be  given 
effect.  Btate  ex.  rel  Kerbu  v.  Bader,  78  s.  V. 

(2d)  03b,  336  Ho.  259. 

Therefore  in  order  to  construe  House  Bill 
No.  190  as  allowing  executors,  administrators, 
guardians  and  curators  to  invest  in  building 
and  loan  associations,  we  must  first  imply  that 
the  tern  "trustees  of  trust  funds"  includes  the 
four  classes  above  and  then  we  roust  further  im- 
ply that  the  legislature  intended  to  repeal 
sections  104  and  410,  supra.  This  is  repeal- 
ing statutes  by  basing  an  implication  upon  an 
implication  or  as  was  aptly  stated  above,  it 
is  "enlarging  the  meaning  of  one  act  in  order 
to  hold  that  it  repeals  another  by  implication". 

Y.'e  believe  the  rule  is  well  stated  in  Roxana 
Petroleum  Company  v.  Cope,  269  Pac . 1084,  132  Okla. 
152: 


"Let  it  be  remembered  in  beginning  the 
consideration  of  this  cuestion  that  the 
Compensation  Lav.  of  this  state  makes  no 
mention  of  minor-,  and  it  is  only  by 
implication  that  they  can  be  included 
within  any  section  of  that  law , and  this 
seems  to  be  admitted.  ..nd  having  by  im- 
plication brought  them  within  the  Compensa- 
tion Law,  t:nd  given  them  thereunder  the 
rights  to  adults,  upon  this  implication, 
as  a foundation,  vie  -ire  then  asked  to 
hold  that  the  act  has  changed,  abrog.  ted, 
and  superseded  the  common  law  and  older 
statutory  rights  of  the  parents,  ^.nd 
that  by  building  one  presumption  or  im- 
plication upon  another  we  should  destroy 
the  rights  of  parents  which  have  existed 
v/ithout  oueation  until  we  were  hero  asked 
to  apply  this  new  and  strange  doctrine. 

"No  authority  is  necessary  to  sxistnin  the 
proposition  that  repeals  by  implication 
are  not  to  be  favored,  end  that  to  strike 
down  a value  right  given  by  a statute 
and  also  existing  by  oommon  law,  merely 
upon  an  inference  to  be  drawn  from  a new 
statute,  presents  an  unhappy  nannor  of 
adjudicating  those  rights  end  holding 
that  they  no  longer  exist.” 

CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  department  that 
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" trustees  of  trust  funds"  us  provided,  for  in  Laws  of 
1937,  page  508,  does  not  include  administrators, 
executors,  guardians  or  curators  and  that  such  persons 
must  follow  the  preoeedure  as  laid  dovm  in  sections 
104  and  410  R.  b . t'o . 1929  when  investing  in  shares  of 
building  and  loan  associations;  and  it  is  our  further 
opinion  that  a probate  court  has  power  and  authority, 
under  suoh  sections,  to  approve  investments  in  build- 
ing and  loan  shares,  which  ere  insured  by  the  Federal 
Insurance  Corporation. 


Respectfully  submitted. 


OLLIVLR  . NOLAN 
assistant  .attorney  General. 


APPROVAL) : 


irmiiR 

(acting)  Attorney-General 
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Sheriffs* 


Deputies  may  not  be  paid  a salary  of  per  month 

out  of  county  funds,  by  order  of  the  county  court, 
directly  nor  indirectly  in  Sullivan  County* 


^ca.wj^/o(/(fS7 


Mr.  Forrest  R.  McClaskey, 

Sheriff  of  Sullivan  County, 

Milan,  Missouri. 

Dear  Ur.  MoClaskeyt 

This  department  wishes  to  acknowledge  your  re- 
quest for  an  opinion  wherein  you  state  as  follows* 

"I  do  not  seem  to  be  able  to  get  satis- 
factory information  locally,  pertaining 
to  the  payment  of  my  chief  deputy  and 
am  taking  the  liberty  to  ask  your  advice. 

"Since  January  1st.  I have  oaid  my  chief 
deputy  a flat  salary  of  .>50.00  per  month. 

This  item  is  placed  in  my  statement  of 
account  to  the  County  Court  and  has  been 
allowed  each  month  and  warrant  issued  to 
me  and  I have  given  him  my  personal  check 
for  same. 

"It  has  been  su-gested  to  me  that  this 
might  be  in  conflict  with  the  rulings  of 
the  State  Auditor  and  that  when  the  County 
is  audited  some  time  in  the  future,  such 
items  would  not  be  considered  to  conform 
with  the  law  and  I would  have  to  return 
the  money  to  the  County. 

"I  do  not  wish  to  do  any  aot  in  my  offi- 
cial capacity  which  vrould  not  stand  in- 
spection and  owing  to  my  financial  condi- 
tion, I would  certainly  not  be  in  shape 
to  repay  an  amount  of  money  of  consider- 
able size  vhioh  1 had  obtained  through 
mistake  and  to  avoid  such  a thing  I am 
asking  you  for  advice. 

"Hie  duties  of  the  Sheriff  in  this  County 
sinoe  I have  taken  idle  offioe  have  been 
somewhat  strenuo’ s and  on  account  of  whole- 
sale cattle-rustling  and  other  crimes  of  a 
serious  nature,  I have  been  compelled  to 
use  a deputy  continuously. 
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"L'any  trips  are  made  vdthout  arrests  or 
papers  served  and  investigations  concern- 
ing major  crimes  require  that  the  sheriff 
iiave  his  deputy  with  him*  Hie  deputy  can- 
not be  expted  to  .mice  these  trips  day  and 
night  without  compensation  even  though  the 
Sheriff  does  and  if  anything  is  to  be  ac- 
complished worthwhile,  it  is  necessary 
the  deputy  aocompany  me. 

"The  County  Court  understands  this  and 
are  pleased  to  allow  my  deputy  the  straight 
salary  of  $50*00  per  month,  but  1 do  not 
wish  to  let  them  do  something  which  might 
reflect  on  them  later  or  place  myself  in 
an  embarasaing  position. 

"I  will  thank  you  to  advise  me  if  the 
Sheriff  has  the  right  to  use  his  deputy 
continuously  and  be  paid  a salary  by  the 
County  Court,  and  if  so  should  he  be  paid 
by  warrant  direct  by  the  County  Court  or 
be  paid  by  the  Sheriff  idio  will  put  the 
item  in  his  expense  account  to  the  Court. 

"Sullivan  County  has  no  jail  and  it  is 
quite  a busy  job  handling  the  prisoners 
to  and  from  Sullivan  County  to  jails  in 
other  Counties  and  this  along  with  the 
other  iuties  of  the  Sheriff  really  raa  ;es 
it  out  of  the  question  for  one  man  to  do. 

"The  amount  of  money  from  the  source  of 
fees  due  the  Sheriff  in  this  County  is 
not  of  suf  icient  sise  to  hardly  permit 
me  to  earn  a living  and  I oannot  afford 
to  pay  the  deputy  out  of  my  own  pocket. 

"I  will  thank  you  for  an  opinion." 

Section  11533  of  the  H.  S.  Mo.  1929  relating  to  the 
appointment  of  Deputy  Sheriffs  is  as  follows! 

"Any  sheriff  may  appoint  one  or  more  de- 
puties , with  the  approbation  of  the  judge 
of  the  circuit  court j and  every  such  ap- 
pointment, with  the  oath  of  of floe  in- 
dorsed thereon,  shall  be  filed  in  the 
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office  of  the  clerk  of  the  circuit 
court  of  the  county." 

Section  11516  of  the  k.  S.  lio.  1929,  relating  to  e;.*r- 
gencj  appointment  of  Deputy  Sheriffs  is,  in  part,  as  follows i 

"In  any  emergency  the  sheriff  shall 
appoint  sworn  deputies,  who  shall  be 
residents  of  the  county,  possessing 
all  the  qualifications  of  sheriff. 

Such  deputies  shall  serve  not  exceed- 
ing thirty  days,  and  shall  possess 
all  the  power 8 and  perform  all  the 
duties  of  deputy  sheriffs,  with  like 
responsibilities,  and  for  their 
services  shall  receive  two  dollars 
per  dey,  to  be  paid  out  of  the  county 
treasur 

These  are  the  only  two  sections  of  the  statutes  relating 
to  the  appointment  of  deputy  sheriffs.  Under  appointment  by 
virtue  of  said  Section  11513,  the  deputy  is  paid  by  the  sh'  riff 
out  of  the  sheriff's  fees. 

In  Section  11516,  the  deputy  is  appointed  by  the  sheriff 
for  a period  not  exceeding  thirty  days  and  is  to  be  paid  out 
of  the  county  treasury. 

Vie  are  unable  to  find  any  statute  giving  county  court  the 
ri  .ht  to  pay  a deputy  sheriff  a monthly  wage  for  continuous 
work  in  such  capacity. 

In  the  case  of  itate  vs.  iundicott,  36  S.  W.  (2)  69,  theCourt 
in  commenting  on  the  right  of  a public  officer  to  fees  lays  down 
the  following  rule: 

"Some  of  the  earlier  cases  held  that  the 
right  of  a public  officer  to  fees  is 
derived  sofely  from  the  statute,  and  he  is 
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entitled  to  no  fees  for  services,  unless 
the  statutes  give  it*" 

TheCourt  in  the  above  case  in  commenting  on  the  appointment  of 
a deputy  sheriff  said* 

"There  can  be  no  doubt  that  a deputy 
sheriff  appo  nted  by  the  sheriff,  as  pro- 
dded by  section  11513,  A.  S*  Mo*  1929, 
is  a public  officer.  State  ex  rel.  Walker 
vs « Bus , 1 35  Ujo  • 325 , 56  S . Vi . 63G , 33  1 *Jx*A * 

616.  That  being  true,  he  is  subject  to  the 
same  general  limitations  as  an;,  other  public 
officer  in  the  setter  of  salary  and  fees* 

There  is  no  provision  in  the  lrv  providing  a 
salary  for  deput.,  sheriffs  in  oounties  such 
as  Osark  county." 

The  county  would  be  controlled  by  this  decision. 


COMCLUSIOM 


Therefore,  it  is  the  opinion  of  this  department  that  a deputy 
may  not  be  paid  a salary  of  ^50*00  per  month  out  of  county  funds, 
by  order  of  the  oounty  court,  of  Sullivan  County,  directly  or  in- 
directly. 

Respectfully  submitted. 


S.  V.  uEULIhG 

Assistant  Attorney  General 

APPROVED* 


J.  , . t;.yEor 

(Acting)  Attorney  General. 
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SALAPIES  \ND  FEES:  Y/here  the  County  Citric  performs  st.  ,Aces 

that  are  not  officially  his  duty,  the  County 
COUNTY  COURTS:  Court  is  authorized  to  pay  him  therefor  if  the 

services  so  performed  are  reasonably  neces- 
sary county  duties. 
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Hon.  T.  U.  LcCracicen, 
County  Clerk, 

Salem,  Missouri. 


Jear  Sir: 


This  acknowledges  receipt  of  your  inquiry 
which  is  as  follows: 

"It  has  been  a custom  of  the  county 
court  to  pay  the  County  Clerk  a few 
dollars  each  month  to  take  care  of 
the  telephone.  This  phone  here  in 
my  office  is  the  only  phone  in  the 
court  house,  and  therefore  requires 
a great  deal  of  time  and  energy  run- 
ning after  people  ull  over  the  court 
house  and  Lome  times  all  over  town 
to  get  the  person  that  is  wanted  at 
the  phone,  For  all  of  these  services 
renderea  I bu  ve  been  receiving  only 
two  dollars  a month.  The  Auditors 
that  are  auditing  my  books  inform  me 
that  I will  have  to  refund  all  of  this 
money  that  I have  received  for  these 
services.  The  County  court  is  saving 
at  least  #100.00  per  year,  by  having 
only  this  one  phone  in  the  court  house. 
This  has  only  been  a sacrifice  for  me 
to  attend  to  the  phone  so  cheaply. 

Jo  I really  have  to  refund  this  money 
to  the  county?  Please  advise  me." 


Replying  thereto,  we  understand  your  state  of  facts 
to  be  this:  That  there  is  only  one  telephone  in  your 
court  house,  that  being  in  your  office.  The  county  court 
is  paying  the  telephone  dues  on  that  phone.  It  serves  the 
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purposes  of  your  office  in  performing  your  official  duties 
and  in  addition  to  that  you  ctirry  messages  from  your  office 
to  the  various  other  offices  when  calls  are  officially  made 
for  the  other  county  officers  who  do  not  have  telephones, 
and  those  officials  come  to  your  telephone  and  transact 
their  official  business  in  that  regard.  For  your  services 
and  as  compensation  to  you  for  carrying  these  messages  to 
the  other  officials,  your  county  court  has  by  an  order  of 
record  authorized  or  directed  you  so  to  do  and  has  by  order 
of  record  ordered  warrants  drawn  to  compensate  you  for  those 
services  that  you  performed  in  answer in;  the  telephone  for 
the  other  officials  and  in  going  to  the  offices  of  the  other 
officials  and  calling  them  to  your  telephone,  such  warrants 
being  a total  of  approximately  #25.00  a year. 

Under  the  acove  state  of  facts,  you  desire  to  know 
whether  the  payment  so  made  to  you  by  the  county  court  is 
lawful. 


Replying  thereto,  if  this  payment  of  approximately 
#25.00  is  made  to  you  as  compensation  for  your  official  acts, 
it  would  be  necessary  that  some  statute  authorize  the  payment 
of  the  same,  as  fees  or  salaries  are  authorized  only  where  there 
is  a statute  under  the  operation  of  which  they  may  be  paid  to 
county  officials. 

In  the  case  of  State  ex  rel.  Troll  v.  Brown,  47  S.  >V. 
504,  146  l-o.  401,  the  doctrine  is  announced  by  the  Supreme 
Court  of  Missouri  that  no  officer  is  entitled  to  fees  of  any 
kina  unless  provided  for  by  statute.  It  is  not  a matter  of 
contract.  No  recovery  could  be  had  on  the  basis  of  quantum 
meruit.  The  Court  statea  at  page  406  (l'o.): 


"It  is  well  settled  that  no  officer 
is  entitled  to  fees  of  any  kind  unless 
provided  for  by  statute,  and  being 
solely  of  statutory  rights,  statutes 
allowing  the  same  must  be  strictly 
construed.  State  ex  rel.  v.  Wofford, 

116  Vo.  220;  Shed  v.  Railroad,  67  Mo.  687; 
Gammon  v.  Lafayette  Co.,  76  Vo.  675.  In 
the  case  last  cited  it  is  said:  *The 
right  of  a public  officer  to  fees  is  de- 
rived from  the  statute.  He  is  entitled 
to  no  fees  for  services  he  may  perform 
as  such  officer,  unless  the  statute  gives 
it.  When  the  statute  falls  to  provide  a 
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fee  for  services  he  is  required 
to  perform  as  a public  officer, 
he  has  no  claim  upon  the  state  for 
compensation  for  such  services. * 

Williams  v.  Chariton  Co.,  85  Mo. 

645." 

The  same  doctrine  was  later  announced  in  the  case 
of  State  ex  rel.  rivans  v.  Gordon,  149  S.  W.  638,  245  Mo. 
12,  27: 

"Compensation  to  a public  officer 
is  a matter  of  statute,  not  of  con- 
tract; and  it  does  not  depend  upon 
the  amount  or  value  of  services  per- 
formed, but  is  incidental  to  the 
office. 

"Throop  on  Public  Officers  (Sec.  443) 
says:  'It  has  been  often  held,  that 

an  officer's  right  to  his  compensation 
does  not  grow  out  of  a contract  bet  /een 
him  and  the  State.  The  compensation 
belongs  to  the  officer,  as  an  incident 
of  his  office,  and  he  is  entitled  to  it, 
not  by  force  of  any  contract,  but  be- 
cause the  law  attaches  it  to  the  office.* 

"keoheir.  on  x^ublic  Offices  and  Officers 
says:  'Sec.  856.  Unless,  therefore, 

compensation  i3  by  law  attached  to  the 
office,  none  oan  be  recovered.  A per- 
son who  accepts  an  office  to  which  no 
compensation  is  attached  is  presumed  to 
undertake  to  serve  gratuitously,  and  he 
cannot  recover  anything  upon  the  ground 
of  an  implied  contract  to  pay  what  the 
service  is  worth.*  * * * 

"In  Bank  v.  Refrigerating  Co.,  236  Mo. 

414,  Brown,  J.,  speaking  for  the  court, 
says:  '’When  the  law  requires  a specific 

service  to  be  performed  by  a publio 
officer,  he  must  perform  that  service 
regardless  of  whether  any  provision  has 
been  made  to  pay  him  for  same.' 
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"Not  only  is  the  right  to  compensation 
dependent  upon  statute,  hut  the  method 
or  particular  mode  provided  by  statute 
must  be  accepted.  On  this  point  the 
KansasCity  Court  of  Ap  eals  says: 
fIt  seems  the  general  rule  in  this 
country,  as  announced  by  the  decisions 
and  textwriters,  that  the  rendition 
of  services  by  a public  officer  is  to 
be  deemed  gratuitous,  unless  a compen- 
sation therefor  is  provided  by  statute. 
«nd  further  it  seems  well  settled  that 
if  the  statute  provides  compensation 
in  a particular  mode  or  manner,  then 
the  officer  is  confined  to  that  manner, 
and  is  entitled  to  no  other  or  further 
compensation,  or  to  any  different  mode 
of  securing  the  same.  * * **" 

At  page  29  (Mo.)  the  Court  says: 


"As  the  Legislature  may  fix  such  compen- 
sation to  a public  office  as  it  sees  fit, 
or  none  at  all,  we  can  see  no  constitu- 
tional objection  to  its  attaching  such 
conditions  us  it  deems  proper  to  the 
payment  of  the  compensation,  such  con- 
ditions to  be  binding  upon  any  one  who 
thereafter  enters  upon  such  office  and 
performs  its  duties.  As  stated  above, 
the  compensation  has  no  relation  to  the 
amount  or  value  of  the  service.  There 
can  be  no  application  of  the  doctrine 
of  quantum  meruit.  The  officer  takes  the 
office  cum  onere.  Having  accepted  it  with 
the  conditions  imposed  by  the  Legislature, 
upon  whose  will  he  must  depend  for  any 
compensation  at  all,  he  cannot  afterwards 
challenge  the  power  of  the  Legislature 
to  impose  such  conditions.  * * *" 


In  the  case  of  hin^  v.  Riverland  Lovee  District,  218  Mo 
App.  490,  279  3.  W.  195,  the  St.  Loui3  Court  of  Appeals  stated 
1.  c.  196  (3.W. ): 
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"It  is  no  longer  open  to  question 
but  that  compensation  to  a public 
officer  is  a matter  of  statute  and 
not  of  contract,  and  that  compensa- 
tion exists,  if  it  exists  at  all, 
solely  as  the  creation  of  the  law 
and  then  is  incidental  to  the  office. 
* * * * Furthermore,  our  Supreme 
Court  has  cited  with  approval  the 
statement  of  the  general  rule  to  be 
found  in  State  ex  rel.  ’.Vedeking  vs. 
ilcCraeken,  60  Mo.  App.  loc.  cit.  656, 
to  the  effect  that  the  rendition  of 
services  by  a public  officer  is  to  be 
deemed  gratuitous  unless  a compensa- 
tion therefor  is  provided  by  statute, 
and  that  if  by  statute  compensation 
is  provided  for  in  a particular  mode 
or  manner,  then  the  officer  is  con- 
fined to  that  manner  and  is  entitled 
to  no  other  or  further  compensation, 
or  to  any  different  mode  of  securing 
the  same." 


It  is  your  duty  as  county  clerk  to  collect  whatever 
fees  the  statute  prescribes  for  the  performance  of  duties  by 
the  county  clerk,  and  all  of  such  fees  must  be  accounted  for 
to  the  county.  It  is  your  duty  as  county  clerk  to  perform 
all  of  the  services  enjoined  upon  you  by  the  law  regardless 
of  whether  the  law  authorizes  compensation  therefor. 

In  the  case  of  Callaway  County  v.  Henderson,  119  bo. 
32,  the  county  clerk  had  received  under  an  order  of  the  county 
court  ^400  for  keeping  regular  accounts  between  the  treasurer 
and  the  county,  the  statute  there  authorizing  the  county  court 
to  allow  the  clerk  for  his  services  under  that  article,  "3uch 
compensation  as  may  be  just  and  reasonable."  The  county  clerk 
there  contended  that  he  was  entitled  to  retain  this  #400  in 
addition  to  the  #1800  provided  by  the  statute  as  his  compensa- 
tion as  clerk.  The  court  ruled  against  his  contention,  holdin 
that  his  official  emoluments  were  limited  by  another  provision 
of  the  statutes  which  provided  that  the  amount  of  fees  a clerk 
might  retain  for  one  year  should  be  not  more  than  #1500.  The 
court  there  held  that  the  county  clerk,  having  collected  more 
than  the  amount  so  allowed  him  for  his  salary  and  the  amount 
allowed  for  deputy  hire,  must  pay  back  to  the  county  that  part 
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of  this  $400  which,  added  to  the  other  collections  made  by 
him,  made  an  excess  over  the  amount  he  ana  his  deputies  were 
entitled  to  receive. 

We  know,  however,  of  no  statute  or  law  which  requires 
you  as  county  clerk  to  act  as  messenger  for  the  various 
other  county  officials  in  calling  them  to  the  phone.  If 
thi3  service  that  you  render  is  not  an  official  act,  then  it 
would  seem  to  not  come  under  the  rule  above  announced  that 
authority  for  the  payment  thereof  to  you  shall  be  given  by 
statute. 


The  question  then  arises,  does  the  county  court  have 
the  authority  in  law  to  enter  into  such  an  agreement  by  which 
part  of  the  county  revenue  will  be  paid  to  you  as  compensa- 
tion for  services  that  you  renaer  in  favor  of  the  county 
where  the  performance  of  those  services  does  not  interfere 
with  you  properly  carrying  on  the  official  work  that  you  have 
before  you  as  county  clerk? 

Section  36  of  article  VI  of  the  Missouri  Constitution 
provides: 

"In  each  county  there  shall  be  a 
county  court,  which  shall  be  a court 
of  record,  and  shall  have  juris- 
diction to  transact  all  county  and 
such  other  business  as  may  be 
prescribed  by  la w.  * * *" 


In  the  case  of  State  ex  rel.  Orewer,  County  Collector 
v.  Federal  Lead  Co.,  265  Fed.  305,  the  above  section  of  the 
Constitution  is  construed  and  the  court  3ays,  1.  c.  310: 

"It  is  also  obvious  that  the  above 
constitutional  provision,  in  confer- 
ring upon  the  county  courts  of  the 
several  counties  power  to  transact 
*all  county  business,*  has  the  effect 
of  makinj  such  county  courts  the 
general  agents  of  the  counties.  If 
this  view  is  correct,  it  is  clear 
that  the  above  statute  and  the  con- 
stitutional provision  above  quoted 
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have  a very  important  bearing  upon 
the  issues  presented  In  this  ouse. 

For",  absent  some  statutory  inhibition, 
and  I know  of  none,  and  subject  to 
3036  prohibitions  of  the  Constituion 
of  issouri  not  here  relevant,  the 
county  ouurts  are  authorized  to  deal 
with  all  county  business  just  as  any 
other  general  agent  of  an  inuividual 
principal  might  do." 


The  county  is  unuer  the  legal  duty  to  furnish  the 
usual  and  appropriate  office  equipment  to  the  various  county 
officials.  Thiii  is  held  in  the  case  of  awing  v.  "Vernon 
County,  216  ho.  6Ux,  where  the  recorder  of  the  county  sued 
the  county  for  recovery  of  money  paid  by  him  for  janitor 
service  for  the  recorder's  office,  and  recovered  the  some. 

In  the  more  recent  oase  ol'  Buchanan  v.  County  of  Kails 
283  ho.  10,  the  supreme  Court  hold  that  the  county  was  under 
liability  to  pay  back  to  the  county  treasurer  the  money  there 
tofore  expended  by  her  in  paying  rent  for  the  treasurer's 
office  during  her  incumbency,  sayin&,  1*  o.  15: 

"It  was  the  duty  of  the  appexlunt 
to  furnish  respondent  with  suitable 
office  3pace,  heat,  lights  and  janitor 
service." 

If  it  was  the  duty  of  the  county  to  furnish  rent, 
light,  heat  and  janitor  service,  it  appears  to  us  the  county 
might  be  under  t e duty  also  of  furnishing  telephone  service, 
as  in  the  progress  of  time  a telephone  is  regarded  as  an 
essential  to  a well  equipped  county  office. 

If  the  county  business  is  being  conducted  in  a proper 
and  satisfactory  way  under  the  present  arrangement,  by  which 
the  county  i3  ut  the  expense  of  paying  for  one  telephone  and 
perhaps  the  price  of  one  other  telephone,  being  the  amount 
they  are  paying  to  you  in  acting  as  messenger  for  the  other 
officials,  it  would  seem  to  be  a reasonable  arrangement  in 
looking  after  the  county  affairs.  Doubtless  the  other 
telephone  expense  that  VAOuld  be  required,  and  for  which  the 
county  would  be  obliged  to  pay,  would  amount  to  quite  a good 
deal  more  than  the  amount  they  are  paying,  to  you,  as  stated 
in  your  letter,  and  under  the  authority  of  the  Brewer  case. 
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supra,  it  would  seem  that  the  county  court  is  reasonably  and 
properly  attending  to  the  duties  of  the  county  in  carrying 
out  the  agreement  with  you  as  set  forth  in  the  question  as 
stated  by  us  hereabove. 


CONCLUSION 


It  is  our  opinion  that  the  county  court  has  authority 
to  enter  into  an  agreement  of  record  with  the  county  cleric 
by  which  the  county  clerk  performs  for  the  county  the  services 
required  in  supplying,  through  his  telephone,  telephone  ser- 
vice to  the  county  officials  in  the  courthouse,  and  to  order 
warrants  in  favor  of  said  county  clerk  for  a reasonable 
compensation  therefor,  it  appearing  that  the  performance  of 
those  services  by  the  county  clerk  docs  net  interfere  with 
the  proper  performance  by  the  county  clerk  of  his  official 
duties,  and  this  is  true  especially  in  viev/  of  the  fact  that 
by  this  arx*angement  with  the  county  clerk  the  county  saves 
the  other  additional  expense  it  might  be  put  to  in  having  to 
pay  the  telephone  bill  for  each  of  the  other  county  officials 
in  the  courthouse. 


Your3  very  truly. 


DRAKE  WATSON, 

Assistant  - ttorney  General. 


APPROVED: 


J.  A.  '1AYLU.., 

(Acting)  attorney  General. 


DW:HR 


3 SECUailY:  (1)  Moneys  paid  by  employers  ~und‘ ? a Srate  un- 

employment insurance  law  are  not  necessarily  "state 
UNEMPLOYMENT  IN-  funds”  within  the  meaning  of  Art.  IV,  Sec.  43, 
SUHANCE:  Const,  of  Mo. 

(2)  Such  mandatory  payment  is  not  violative  of 
the  "due  process"  clause,  and  if  a tax  is  for  a 
public  purpose. 


January  7,  1937. 


Senator  Allen  McAeynolds, 

Chairman,  Social  Security  Committee, 
Jefferson  City,  Missouri. 


Dear  Sir: 


tie  have  received  your  request  of  recent  date  for 
an  opinion,  which  reeds  as  follows: 

"Is  an  amendment  to  the  Missouri  Constitu- 
tion required  to  meet  the  requirement  as 
set  forth  in  oec.  903,  Paragraph  3, 
r Title  IX,  of  the  federal  Social  Security 
■act,  that  all  money  received  in  the  State 
unemployment  fund  must  immediately  be 
paid  over  to  the  Secretary  of  the  Treasury 
to  the  credit  of  the  Ifa employment  Trust 
v I’  und?  " 

I. 

As  above  stated,  Sec.  903,  Title  IX,  federal  Social 
Security  Act,  reads  in  part  as  follows: 

"All  money  received  in  the  unemployment 
fund  shall  Immediately  upon  such  receipt 
be  paid  over  to  the  Secretary  of  the 
Treasury  to  the  credit  of  the  Unemploy- 
ment Trust  Fund  established  by  section 
904." 

Sec.  43,  Art.  IV,  Constituti  n of  Missouri,  reads 
in  nart  as  follows: 

"All  revenue  collected  and  moneys  re- 
ceived by  the  State  from  anv  source 
'whatsoever  shell  go  into  the  treasury, 
and  the  General  Assembly  shall  have  no 
power  to  divert  the  seme,  or  to  permit 
money  to  be  drawn  from  the  treasury,  ex- 
cept in  pursuance  of  regular  appropria- 
tions made  by  law." 


Ser.^t.or  Allen  Keiievnolds 


-2 


1/7/37 


Sec.  15,  Art.  A,  Constitution  of  Ads  ouri,  reads  in 
part  as  follows: 

”All  mo  eys  now,  or  at  any  time  here- 
after, in  the  State  treasury,  belonging 
to  the  State,  shall,  immediately  on 
receipt  thereof,  be  deposited  by  the 
Treasurer  to  the  credit  of  the  State  for 
the  benefit  of  the  funds  to  which  they 
respectively  belong,  in  such  hank  or 
banks  as  he  may,  from  time  to  time,  with 
the  approval  or  the  Governor  and  Attorney- 
General,  select.” 

Sec.  19,  Art.  A,  Constitution  of  Missouri,  reads  in 
part  as  follow  : 

t 

”No  moneys  shall  ever  be  paid  out  of  the 
treasury  of  this  State,  or  any  of  the 
funds  under  its  management,  except  in 
pursuance  of  an  appropriation  by  law;  nor 
unless  such  payment  be  made,  or  a warrant 
shall  have  issued  therefor.” 

It  will  be  noted  that  tvere  is  an  apparent  conflict  in 
the  Federal  Act  and  the  Missouri  Constitution  in  that  tve  Federal 
Act  provides  th^t  the  money  collected  must  be  paid  immediately 
into  the  Federal  Trust  Fund,  wh*le  under  the  Constitution  the 
Missouri  provision  states  that  ”all  revenue  collected  and  moneys 
received  by  the  State  from  any  source  whatsoever”  must  be  paid 
into  the  treasury  and  be  appropriated  by  law. 

The  question  comes  down  to  whether  funds  collected  by 
the  State  from  employers  to  he  paid  employees  during  a period 
of  unemployment  are  state  funds  within  the  meaning  or  the  con- 
stitutional provisions,  so  that  said  funds  must  go  into  the 
treasury  and  then  be  appropriated  out  by  law. 

Sec.  43,  Art.  IV,  Constitution  of  missouri,  was  interpreted 
in  State  v.  Board  of  Aegents,  264  S.  W.  698,  1.  c.  099,  when  the 
court  en  banc,  speaking  through  Judge  .'alker,  said: 

" • * • By  revenue,  whether  its  meaning 
be  measured  by  the  general  or  the  legal 
lexicographer,  is  meant  the  current 
income  of  the  state  from  whatsoever 
source  derived  which  is  subject  to  ap- 
propriation for  oublic  uses.  .his 
current  income  may  be  derived  from 
various  sources,  as  our  numerous  statutes 
attest,  but,  no  matter  from  what  source 
derived,  if  required  to  be  paid  into  the 
treasury,  it  becomes  revenue  or  state 
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money;  its  classification  as  such  be- 
ing derendent  upon  specific  legisla- 
tive enactment,  or,  as  aptly  nut  by  the 
respondent,  state  money  means  money  the 
stete,  in  its  sovereign  capacity,  is 
authorized  to  receive,  the  source  of 
its  authority  being  the  Legislature.  * * •" 

The  above  is  a definition  of  "revenue  ",  as  was  noted 
when  the  definition  was  quoted  in  State  v.  Hackman,  S82  S. 

1007,  1.  c.  1011.  However,  the  definition  and  rules  are  equally 
applicable  to  the  phrase  "money  received  by  the  Stete  from  any 
source  whatsoever",  kevenue  is  ssid  to  mean  "current  income 
of  the  state  from  whatsoever  source  derived.  * • * This  current 
income  may  be  derived  from  various  sources."  The  difference 
then  is  that  revenue  is  current  income,  that  is,  income  re- 
ceived each  year,  while  "moneys  from  any  source  whatsoever" 
applies  to  single  or  sporadic  receipts.  Both  must  be  received 
by  the  State  before  they  become  state  funds  and  the  authority  to 
receive  these  funds  must  be  given  the  State  by  the  Legislature. 

The  rule  seems  to  be  that  state  funds,  i.  e.,  revenue 
and  money  received  by  the  State,  must  go  into  the  treasury. 

It  is  the  Intention  of  the  Legislature  that  must  be  looked  to  in 
determining  whether  eny  fund  is  e state  fund.  One  of  the  surest 
indications,  on  the  part  of  the  Legislature,  that  a fund  is  to 
he  a state  fund,  is  that  it  is  required  to  be  paid  into  the 
treasury.  Sven  then,  if  the  fund  is  not  subject  to  appropriation 
for  public  use,  it  is  not  state  'unds.  The  Legislature  must  give 
the  State  authority  to  receive  such  funds  as  state  funds,  and  if 
the  intention  of  the  Legislature  is  that  they  are  not  to  be 
state  funds,  end  there  are  no  other  constitutional  inhibitions, 
then  the  funde  do  not  have  to  go  into  the  treasury,  nor  be  an- 
propriated  out  by  law. 

This  view  has  been  followed  in  all  the  Missouri  cases 
wherein  the  question  has  arisen  whether  certain  funds  should  be 
paid  into  the  treasury  and  whether  funds  already  in  the  treasury 
must  be  appropriated  before  they  could  be  used. 

In  State  ex  rel.  Stevenson  v.  Stephens,  37  S.  ...  506, 
money  and  securities  were  deposited  with  the  State  Treasurer  by 
investment  companies  for  the  protection  of  investors.  The  ques- 
tion arose  whether  this  money  could  be  paid  without  a warrant 
and  appropriation.  The  court,  arter  citing  Secs.  15  and  19  of 
Art.  X’ of  the  Constitution,  said: 

"It  is  manifest  that  these  provisions  only 
apply  to  money  'belonging  to  the  state.* 

The  money  in  question,  though  It  was  de- 
posited with  the  treasurer,  was  for  the 
specific  purpose  of  making  good  the  security 
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intended  for  the  protection  of  those 
dealing  with  bond  investment  companies, 
and  was  not  money  belonging  to  the  state, 
within  the  meaning  of  the  constitution. 

The  securities,  whether  in  money,  bonds, 
or  notes,  are  held  by  the  treasurer  in 
trust,  not  for  the  use  or  benefit  of  the 
state,  hut  for  the  -protection  of  those  who 
may  hold  the  bonds,  certificates,  or 
debentures  of  bond  investment  companies 
which  are  unauthorized  to  sell  ruch 
securities  on  the  partial  payment  or  in- 
stallment rlan.  *'*  * It  is  clear  that 
the  legislature  aid  not  intend  that  the 
money  or  securities  deposited  should  be 
paid  out  or  returned  under  the  regula- 
tion required  in  paying  out  the  public 
money.  * * *” 

sec.  5037,  a.  S.  1899,  provided  that  members  of  the 
board  of  examiners  for  barbers  should  each  receive  «*3  per  day  and 
necessary  traveling  expenses,  which  should  be  paid  out  of  any 
money  in  the  hands  of  the  treasurer  of  the  board.  .Whether  this 
was  in  conflict  with  ^rt.  17,  Sec.  43,  was  raised  in  Lx  parte 
Lucas,  61  S.«.  218.  The  court  held  that  the  contention  was  not 
well  founded  because  "Lee.  43,  ^.rt.  4,  applies  only  to  money 
provided  for  end  received  by  the  State.  The  money  authorized  to 
be  collected  under  this  act  is  not  state  revenue,  but  simply  a 
provision  to  make  the  board  of  examiners  self-  supporting.” 

A similar  situation  arose  in  State  ex  rel.  Kerster  v. 
Heckman,  264  S.  .V.  366.  However,  in  this  case  the  statute  in 
question  provides  that  the  fees  collected  should  be  paid  into  the 
state  treasury  and  the  examiners  paid  from  thet.  The  court  held 
that  the  money  must  be  appropriated  because 

”It  is  manifest  that  the  intention  of 

the  Legislature  in  placing  the  funds  in 
the  hands  of  the  s+ate  treasurer  wes,  not 
only  to  provide  of°icial  information  as 
to  its  disbursement,  but  to  keep  the  ex- 
penses of  the  department  within  the  limits 
provided  by  the  Legislature.  The  Legislature 
may  be  presumed  to  have  had  the  constitu- 
tional restrictions  in  mind  when  they 
passed  the  act  creating  the  fund.” 

The  right  of  a collector  of  collateral  inheritance  tax 
to  retain  his  fees  from  the  money  collected,  and  before  sending 
it  in  to  the  State  Treasurer,  was  questioned  in  State  ex  rel. 
Curators  v.  vvalker,  144  S..<.  866.  The  court  stated  that  the  liberal 
construction  of  sec.  43,  ^vrt.  IV  war-  not  to  apply,  and  it  was  the 
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intention  of  the  Constitution* 1 Convention  that  these  fees  were 
not  state  funds,  beceuse  such  practice  had  been  the  custom  when 
the  Constitution  was  adopted,  end 

"The  convention  which  framed  our  Con- 
stitution was  composed  of  men  ^ho  knew 
what  the  law  on  this  subject  then  was, 
and  if  they  had  understood  that  this 
socticn  was  liable  to  be  construed  as 
applying  to  the  payment  for  services  render- 
ed in  collecting  the  revenue,  they  would 
doubtle33  have  made  some  provision  to  meet 
that  condition,  because  payment  for  such 
services  out  of  the  funds  before  they  were 
paid  into  the  treasury  had  always  been 
allowed  by  statute,  and  also  because  It  would 
naturally  impede  or  hinder  the  state  in  col- 
lecting its  revenue  unless  such  payments  were 
so  allowed," 

In  citate  ex  rel.  Clerk  v,  Gordon,  170  3.W.  892,  it  was 
held  that  there  was  an  appropriation  and  ^rt.  IV,  Sec.  43,  was 
not  violated. 

State  ex  rel.  Thompson  v.  Board  of  Regents,  264  S.I7.  698, 
has  been  referred  to  above  ajid  it  involves  the  question  whether 
insurance  received  due  to  the  fire  in  e college  building  had  to 
be  paid  into  the  State  Treasury  by  the  Board  of  Barents,  or 
could  be  applied  by  the  Board  to  rebuilding  the  structure.  The 
court  held: 


"In  the  foregoing  discussion  of  the 
constitutional  provision  invoked  by 
relator,  we  have  stated  generally  that 
no  statute  required  the  p^ymant  into  the 
state  treasury  of  the  money  here  In  con- 
troversy, and  that  a statutory  enactment  was 
£L  prerequisite  to  sucF  payment  and  Its 
receipt  and  deposit  Vy  the  treasurer  to 
entitle  it,  under  the  Constitution,  to  be 
classified  as  state  money.  A review  of 
the  statutes  in  relation  to  the  Btate 
Teachers'  Colleges  is  therefore  not  in- 
appropriate as  confirmatory  of  this  con- 
clusion. These  statutes,  so  far  as  appli- 
cable to  the  matter  here  under  review,  are 
to  be  found  in  chapter  102,  art.  17,  R.  3. 
1919,  as  follows:" 
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Then  are  listed  the  statutes,  and  the  court  concludes  with 


"Much  space  is  devoted  in  the  lucid  brief 
filed  by  the  respondent  to  the  nonapplica- 
tions to  the  natter  at  issue  of  numerous 
other  sections  of  the  statutes  releting  to 
the  management  of  public  institutions  and 
the  receipt  and  disbursement  of  their  funds 
from  whatever  source  derived.  Without 
burdening  this  opinion  ^ith  their  review, 
it  seems  sufficient  to  say  that  in  none  of 
these  statutes,  either  by  express  enact- 
ment or  reasonable  implication,  does  it 
appear  that  it  was  within  the  contemplation 
or  intention  of  the  Legislature  that  moneys 
received  by  the  managing  boards  of  educa- 
tional institutions  in  the  nature  of  in- 
cidental fees  should,  as  a condition 
precedent  to  their  use  by  the  respective 
boards,  be  required  to  be  first  paid  into 
the  siate  treasury  and  appropriated  there- 
from by  the  Legislature.  * * *” 


Finally,  in  Btate  ex  rel.  McKinley  lublishing  Co.  vs. 
Hackman,  282  c ».7.  1007,  the  status  of  the  proceeds  from  license 
fees  which  were  paid  into  the  treasury  ’-ere  questioned.  The 
court  quoted  the  definition  above  from  otate  ex  rel.  Thompson  v. 
Board  of  Regents  and  continued: 


"It  is  not  only  levied  by  the  state  but 
is  collected  by  it  and  paid  directly  from 
the  motor  vehicle  owners  into  the  state 
treasury.  * * * It  thus  appears  that 
not  only  is  the  fund  public  revenue  or 
state  money,  but  is  ublic  revenue  of  a 
very  extraordinary  kind,  levied,  collected, 
and  held  by  the  state  for  two  specific 
public  uses,  the  major  use  of  which  is  the 
payment  end  retirement  of  state  bonds." 

There  are  many  statutes  in  Missouri,  the  constitutionality 
of  which  has  never  been  questioned,  relating  to  funds  in  the 
possession  of  the  Btate  which  are  not  in  the  treasury/  or,  if 
they  are,  do  not  have  to  be  appropriated  out  to  be  piid,  the  in- 
tention of  the  legislature  being  that  they  are  not  state  funds. 

Bee.  620,  R.  B.  Mo.  1929,  relates  to  the  Lscheat  law  and 
provides  that  the  Btate  Treasurer  3hall  hold  certain  moneys  in 
escheat,  which  will  be  paid  out  upon  request  of  those  who  are 
entitled  to  the  moneys. 
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dec.  5303,  K.  J.  ilo.  1929,  provides  thet  the  Commissioner 
of  Finance  shall  hold  all  unclaimed  deposits,  dividends  and  interest 
of  corporations  or  private  b<..nks.  Under  this  section,  the  Com- 

the  money  himself,  and  .pays  same  out  without 


Sec.  52 22,  A.  S.  mo.  1929,  relates  to  deposits  uncleimed 
in  insolvent  or  closed  savin,  s banks.  These  deposits  are  to  he 
held  by  the  dtate  Treasurer  for  the  use  aiid  benefit  of  the 
depositors  and  paid  out  on  the  claim  of  these  depositors. 

decs.  5704,  5700 , 5711,  5761,  5765,  5746,  5749,  5750, 
6084,  5935,  5602,  5806,  H.  6.  mo.  1929,  provlae  for  the  deposit 

of  all  securities  by  insurance  companies  with  the  Department  of 
Insurance  of  the  oiete  of  iiisscuri,  Mjhich  deposits  are  held  by 
the  department  ana  returned  without  ever  having  been  paid  into 
the  Jtate  Treasury  or  appropriated  out  by  law". 


missioner  holds 
appropriation. j 


II. 


The  question  then  presents  itself  whether  a state  un- 
employment compensation  law  would  be  in  conflict  with  any  other 
provision  of  the  Constitution  of  Missouri. 

dec.  30,  mrt.  II,  Constitution  of  kissouri,  provides: 

"Thet  no  person  shall  be  deprived  of 
life,  liberty  or  property  without  due 
process  of  law." 

Chamberlin,  Inc.  v.  juidrews,  271  N.  Y.  1,  2 N.  K.  (2d) 
22,  '’hich  was  affirmed  by  a divided  court  of  the  Supreme  Court 
of  the  United  dtates,  81  L.  nd.  69,  dealt  with  the  ftew  York 
unemployment  insurance  law,  and  in  regard  to  the  due  process 
provision  it  said: 

"Whether  or  not  the  Legislature  should 
pass  such  a la",  or  rhether  it  will 
afford  the  remedy  or  the  relief 
predicted  for  it,  is  a matter  for  fair 
argument  but  not  for  argument  in  a 
court  of  law.  Eere  we  are  deelinr  simply 
with  the  power  of  the  Legislature  to 
meet-  a growing  dsngor  and  peril  to  a 
large  number  of  our  fello-  citizens,  and 
we  can  find  nothin/:  in  the  act  itself  which 
is  so  arbitrary  or  unreasonable  as  to  show 
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that  it  deprives  any  employer  of  his 
property  without  due  process  of  lav;  or 
denies  to  him  the  equal  protection  of  the 
laws." 

While  we  do  not  pass  upon  the  question  of  whether 
this  legislation  is  a tax  measure  or  an  exercise  of  the  police 
power,  however,  if  it  is  a tax,  it  does  not  violate  section  3, 
article  X,  of  the  Constitution  of  Missouri,  which  reads: 

’’Taxes  may  bo  levied  and  collected 
for  public  purposes  only." 

Again  we  quote  from  Chamberlin,  Inc.  v.  Andrews,  supra, 
and  the  court  held : 

"It  is  said  that  this  is  taxution 
for  the  b nefit  of  a special  class, 
not  the  public  at  large,  and  thus  the 
purpose  is  essentially  private.  The 
Legislature,  after  investigation,  has 
found  the  facts  to  be  that  those  whc  are 
to  receive  benefits  under  the  act  are 
the  ones  most  likely  to  be  out  of  employ- 
ment in  times  of  depression.  The  courts 
cannot  investigate  these  facts  and  should 
not  attempt  to  do  so.  The  brief's  submitted 
show  that  the  classification  or  selection 
made  by  the  Legislature  has  followed 
investigation  and  has  sought  to  reach 
the  weakest  spot,  .experience  may  show 
this  to  be  a mistake.  No  law  can  act 
with  certelnty;  it  measures  reasonable 
probabilities.  ’Judicial  inquiry  does 
not  concern  itself  with  the  accuracy 
of  the  legislative  finding,  but  only 
with  the  question  whether  it  so  lacks 
any  reasonable  basis  as  to  be  arbitrary, 
standard  Gil  Company  v.  iiarysvllle , 279 
TJ.  5.  582,  586,  587,  49  8.  Ct.  430, 

73  L.  md.  656.*  2£r.  Justice  rtoborts  in 

Borden’s  farm  Products  Co.  v.  Ten 
^•yck,  297  U.  J.  251,  56  o.  Ct.  453,  456, 

80  L.  id. 
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CONCLUSION 


A positive  and  unqualified  opinion  can  not  be  given 
by  this  department  on  any  legislation  yet  to  be  enacted,  the 
statutes  In  their  final  form  being  the  only  basis  from  which 
such  a conclusion  may  be  drawn.  Hov/erer,  it  is  the  opinion 
of  this  department,  since  under  similar  circumstances  the 
Supreme  Court  of  Missouri  has  held  that  certain  moneys  were 
not  state  funds  because  they  were  not  intended  by  the  Legisla- 
ture to  be  such,  that  moneys  paid  by  employers  in  the  State  to 
be  used  for  the  benefit  of  employees  during  times  of  unemploy- 
ment may  not  necessarily  be  "stste  funds"  within  the  meaning 
of  Section  43,  Article  TV,  of  the  Constitution,  especially  so 
if  it  Is  manifestly  the  intention  of  the  Legislature  that  such 
moneys  ere  not  to  be  "state  funds". 

Such  mandatory  payment  on  the  part  of  the  employers  Is 
not  violative  of  the  "due  process"  clause  of  the  Missouri  Con- 
stitution (Sec.  30,  Art.  II),  and  such  a tax,  if  it  is  a tax,  is 
for  a public  purpose  as  required  by  Section  3,  Article  X,  of  the 
Constitution  of  Missouri. 


Yours  very  truly. 


CuVaLL  K.  Ham  ITT, 

.assistant  Attorney  General. 


APfROVLU: 


ivOV 

Attorney  General. 


AO:  HR 


COUNTY  BUDGET  ACT: 


The  money  contracted  by  the  county  for 
lease  on  road  machinery  during  the  year 
1936  must  be  paid  out  of  the  revenue  of 
the  year  1936. 


Junuary  26,  1937 


Hr • C.  w;.  lie  Kim, 

County  Clerk  " orth  County 
Grent  City,  ^.dasouri 


FILED 

/ 

I V / 


Dear  jir: 


This  department  i3  in  receipt  of  your  letter  of 
January  21,  therein  you  make  the  following  request  relative 
to  the  County  Budget  ~ct: 

"If  the  County  Court  leases  ma- 
chinery at  the  beginning  of  one 
year  making  the  lease  come  due 
in  February  of  the  following 
yeijr  which  years  revenue  should 
the  warrant  be  issued  upon.  Or 
at  the  be  ginning  of  1936  ’orth 
County  leased  some  nachinery,  the 
lease  coming  due  in  February  of 
1937.  Now  then  is  it  pernissable 
to  issue  a warrant  upon  1937  reve- 
nue or  should  it  be  issued  upon 
1936  revenue?  Is  a lease  the  same 
as  any  other  bill  and  should  be 
paid  for  out  of  the  revenue  of  the 
year  upon  which  most  of  the  lease 
run  or  sh  uld  it  be  taken  from  the 
revenue  of  the  year  in  which  the 
^•arrant  is  written,  or  upon  the 
year  the  lease  fell  due?” 

The  County  Budget  a».ct,  oec.  1,  p.  341,  Lars  of  iiissouri 
1933  among  the  other  duties  of  the  County  Court  nakes  it  man- 
datory for  said  court  to  prepare  the  budget  from  January  1 to 
December  31  in  each  yeer,  in  the  following  language: 
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"The  county  courts  of  the  several 
counties  of  this  state  are  here- 
by authorized,  empowered  and  di- 
rected and  it  shall  be  their  duty, 
at  the  regular  lebruary  term  of 
3aid  court  in  every  year,  to  pre- 
pare end  enter  of  record  and  to 
file  rith  the  county  treasurer  and 
the  state  auditor  a budget  of  estim- 
ated receipts  and  expenditures  for 
the  year  beginning  January  1,  and 
ending  December  31. ” 

Therefore,  the  leasing  of  the  machinery  mentioned  in 
your  letter  was  within  the  period  covered  by  the  1936  budget. 

e construe  the  leasin  of  the  machinery  to  be  a contract 
which  must  be  taken  into  consideration  in  estimating  the  cur- 
rent or  anticipated  revenue  for  the  year  in  ’~hich  the  contract 
was  entered  into. 

~>ec.  12  of  article  10  of  the  Constitution  of  Missouri 
is  as  follows: 


"i»o  county,  city,  torn,  township, 
school  district  or  other  political 
corporation  or  subdivision  of  the 
dtate  shall  be  allowed  to  become 
indebted  in  any  aunner  or  for  any 
purpose  to  an  amount  exceeding  in 
any  year  the  income  and  revenue 
provided  for  3uch  year,  rithout 
the  consent  of  tro-thirds  of  the 
voters  thereof  voting  on  such 
proposition,  at  an  election  to  be 
held  for  that  purpose.” 

In  the  case  of  Trask  vs.  Livingston  County,  210  Lo.  582 
the  court  in  discussing  a contract,  relative  to  a bridge  to  be 
constructed  the  folioring  year,  said: 
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"The  Constitution  permits  the 
county  court  to  anticipate  the 
current  revenues  to  the  extent 
of  the  county's  income  for  the 
year  in  rhich  a debt  la  con- 
tracted or  created,  but  prohibits 
the  anticipation  of  the  revenues 
for  any  future  year,  a bridge 
contracted  for  in  September  is 
to  be  paid  for  out  of  the  reve- 
nue of  the  yeer  in  vhich  the  con- 
tract is  made,  if  the  appropriation 
therefore  is  not  in  excess  of  such 
revenues,  ana  cannot  be  paid  for 
out  of  the  revenues  for  the  next 
year,  oven  though  completed  and 
accepted  the  next  year." 


COlsCnUdlON 

e are  of  the  opinion  in  vier>  of  the  terms  of  the 
budget  ^ct  and  the  decision  quoted  supra,  the  amount  con- 
tracted for  the  lease  of  machinery  must  be  paid  out  of  the 
1936  revenue,  a lease  only  differs  from  an  ordinary  cur- 
rent obligation  of  the  county  to  the  extent  that  it  must  be 
paid  out  of  the  revenue  of  the  year  during  vhich  the  con- 
tract "as  made,  and  not  ‘n  the  year  in  vhlch  the  lease  might 
terminate  or  fall  due. 


respectfully  submitted. 


>..‘^1  VBR  . bOLSM 

assistant  attorney  General 


,-.<0V5D: 


j.  ...  r.^r. 

( cting)  attorney  General 


1 


JUSTICE  COURTS  - Constuble  or  Justice  as  custodian  of 

monies  paid  in  connection  with  litigation 


Februi  ry  4,  1037. 


Hon.  John  H.  HcNatt, 
i aociatc  roseouting  itt  »rnoy  of 
t.  Louis  County, 

Clayton,  Mo. 

Deer  slrx 

A re  upst  for  an  opinion  hue  b tJr.  received 
fro  you  unaer  date  of  December  6,  1836,  /hid  re  uest 
le  in  the  f 1 lowing  terns: 


"This  la  to  ask  your  opinion  on  the 
''ueetlon  of  whether  the  Justice  of  the  Pceoe 
or  the  Constable  should  be  the  custodian  of 
the  fees  that  are  received  by  virtue  of 
criminal  or  civil  process." 

e are  advised  that  und^r  the  recent  readjust- 
ment of  townships  in  Rl,  Louis  County  thut  the  pO]  ulution 
of  the  a allest  township  therein  et  tho  oresent  tine  is 
n rnxlmstoly  4,500  persona , rnd  that  the  population  of 
the  largest  is  approximately  61,000  persons,  so  t hat  none 
of  the  articles  or  sections  applying  to  Justices  of  the 
peace  or  constabloa  in  townships  hevln  larger  populations 
than  that  of  the  largest  in  . t.  Louis  County  would  now  be 
opoliosbls,  end  therefore  the  governing  stututus  will  be 
the  general  statutes  on  this  subject.  In  orcer  to  msko 
the  sec;  e of  t'.ls  o Irion  r*ore  dear,  it  mt.y  be  remarked 
thr  t hfive  been  unet  le  to  flnu  any  statutes  providing 
for  the  pn  -nent  of  roney  directly  to  Justices  of  tho 
>occa,  ana  thrt  we  have  found  numerous  statutes  re  . lr- 
lng  payments  to  bn  neue  to  constables,  umi  tht  t there 
will  bo  set  out  below  these  sections,  the  su  e to  be 
followed  by  o ;rt«ln  inferences  un>  general  ro  os  it  ion; 
deduclble  from  tho  statutory  sohe*. 

H.  8*  Mo.  li**9,  see.  11^70,  govern  in,  fees 
of  officers.  Jurors  one  witnesses,  provides  for  the  cer- 
tification end  delivery  of  f e bills  "to  the  sheriff  or 
other  officer  of  tho  ro  or  oounty  charge,,  by  ‘m  with 
the  service  of  executions,  who  shall  j;  roe end  forthwith 
to  collect  t'  c ss  ej  • • * • am  if  any  such  officer 
shall  nsgleot  or  refuse  to  levy  end  col  loot  such  f>  s, 
or  to  pry  ov-  r the  *onoy  collected  tl. arson  to  the  person 
entitled  thnreto,  within  t rn  Hflthl  after  such  fern 
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b'll  ■hull  have  been  dell veroa  to  hln,  tho  court  whureln 
such  foes  accrued  shall,  upon  te  > days  previous  notice 
given  to  such  officar,  on  notion,  enter  up  Judgment  against 
him  end  hie  sureties  for  the  amount  of  the  foe  bill. 

Interest  and  costs  thereon.  All  'rovniona  of  this 
section  concerning  the  collection  of  foe  bills  shall 
no  ap  ly  to  fee  bills  issued  by  Justices  of  the  ?eace". 

i»ection  1UC9  provides  sc  follows: 

"Justices  of  the  penco  nay  i sue  fee  bills 
for  sll  services  rendered  in  their  courts,  and 
if  the  arson  chargeable  shall  neglect  or  refuse 
to  pay  the  mount  thereof  to  the  constable  or 
proper  offioer,  within  twenty  days  after  the  some 
shell  have  been  demanded  by  such  officer,  he  nay 
rnd  shall  leyy  such  fee  bills  on  the  goods  and 
chattels  of  such  ersn,  in  the  ns ns  manner  and 
with  like  effect  ns  on  a fieri  facias.  " 

ns  to  fines  in  orluinnl  proceedings  before 
Justices  of  the  peace,  section  34  6 provides  for  the  delivery 
by  the  Justice  before  whom  any  conviction  may  bo  had  to 
thn  county  treasurer  end  clerk  of  the  county  court  a 
statement  of  the  e ount  of  the  fines  one!  return  dny  of 
the  execution,  "and  the  ne'e  of  the  constable  charged 
'ith  tho  co”*  loot  ir>n  thereof;  anti  t a county  treasurer 
shall  charge  the  constable  with  the  amount  of  such  fine, 
and  unless  the  so  e be  paic  into  the  county  treasury  on 
or  before  the  r eturn  day  of  tho  execution,  the  oounty 
court  shall,  at  their  next  term,  tan  days  notice  being 
given  to  the  oonstable  in  default  and  his  sureties, 
render  Judgment  against  then  for  the  amount  due  * * * " . 

Section  Pll>4  ~>rovlc  os  that  "on  each  summons 
the  justice  shell  indorse  the  amount  of  tho  plaintiffs 
demand,  with  the  coats  that  have  accrued;  and  if  the 
defendant  shell  pay  to  tho  officer  serving  tho  summons 
t e amount  olsiaed  and  costs,  the  aumona  shall  be 
returned  as  satisfied  • * *". 

1 

Section  £201,  providing  that  any  parson  hevint. 
e bon<  , note  or  account  on  which  he  wishes  s suit  brought 
may  place  the  saice  in  the  hands  of  the  conatablo  of  the 
roper  township  for  suit,  provides  further  that  "If  the 
constable  receive  the  money  on  such  bond,  note  or  account 
before  suit  ie  brou  ht,  and  fall  to  pay  it  over  on  demand, 
or  fail  to  bring  suit,  whereby  any  loss  is  sustained,  he 
anti  his  sureties  shell  bo  liable  therefor  on  his  official  bond 
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lection  SLOP,  rovices  that  If  "the  defendant 
to  the  constable  ths  full  amount  of  the  claim,  with 
the  foes  for  collect ion  and  the  coats  which  have  then 
eccrued,  the  const  ble  shall  oertify  the  o«irs©  to  the 
Justice,  on  the  suit  shell  bo  discontinued " . 

Section  S2E6  provides  that  If  the  defendant 
makes  payasnt  under  octlon  ££0£  to  the  constable,  and 
plaintiff  c ntinucs  to  prosecute  and  foils  to  recover 
Judgment  for  « larger  amount,  plaintiff  shall  pay  costs 
ecorulng  eft  r such  pey  ent  to  the  constable. 

section  *>31 Q provides  that  executions  In 
Justice  courts  si  nil  he  directed  to  the  constable  and 
“that  it  Shall  be  the  duty  of  the  constable,  in  oaae  the 
amount  of  sol  Judgment,  or  any  pert  thereof,  shall  be 
collected  before  the  return  day  of  such  execution,  to 
p y the  same  ov  r to  the  party  entitled  thereto". 

Section  PZPP  provides  thrt  the  constable, 
after  sale  under  a J at  Ice  court  execution,  "shall, 
after  deducting  c ^sts,  pay  the  -ioney  over  to  the  party 
ent  it  t sc  thereto,  and  make  return  of  such  ixeoutlon  us 
hereinbefore  provided" . 

Section  PWj  urovi  as  ss  follows? 

"The  constable  of  the  township  shell 
receive  all  onoy  that  ray  be  bender ad  to  him 
in  uyment  of  any  Judgment,  obtained  before  u 
justice  of  the  aaee  of  such  township,  und  shall 
give  the  person  paying  t ;©  sa  m a receipt  there- 
for, In  which  ahull  be  specified  on  what  account 
the  so 'C  was  paid;  and  the  ay  ent  shell  bo 
vc  lid  against  the  'ua&ient,  an  , upon  the  produc- 
tion to  the  Justice  of  the  receipt  therefor, 
shall  be  credited  therewith.  The  ners  n entitled 
to  the  money  aid  shall  have  the  like  remedies 
against  the  constable  and  his  sureties  for  the 
recovery  thereo  , as  if  such  >oney  had  been  collect- 
ed by  the  constable  n execution." 


Section  rovices  an  follows* 

"pay  ent  to  Jui  t ioc  not  vullu  against 
Judgment.-  No  pupae it  o't  money  upon  u judgment, 
mace  to  the  Justice  either  before  or  after  exe- 
cut ion  t ereon,  shall  bo  valid  against  such 
Judgment,  or  credited  thereto,  unless  paid 
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with  the  conec  t of  thu  pars  >n  to  whom  the  same 
is  due." 


yootion  r*.  30,  governing  prooeedl  ige  against 
h corn-table  and  .1^  sureties,  provides  for  their  liability 
where  the  oonstable  "line  failed  to  hero  -r  noy  by  hla  collect- 
ed on  exeoutlon  or  feo  bill  before  the  .fustics  on  the  return 
dry  thereof,  roauy  to  be  oiri  to  the  arsons  entitled  thereto" 
and  whore  the  constable  "has  foiled  to  pny  or  dolivor,  upon 
demand  f tbs  arty  entitled  thereto,  sonsy  received  by  his 
on  Ju*  tenant  or  on  de-iand  plaosd  in  his  hands  for  oollnotlon, 
end  for  wi  loh  lie  ‘ ns  given  his  receipt,  or  money  or  pro  erty 
reoelvod  in  urauanco  of  any  of  the  Tovinions  of  this 
rirtiols  • 


Section  11748  requires  evnry  constable  to  give 
bond  that  he  will  "pny  nil  money  received  by  hla  by  virtue 
of  bin  office"  and  section  3336  rovloes  the  method  by  which 
a rerty  aggrieved  say  roce»<d  against  a constable  and  the 
sureties  on  hie  bond. 

Section  11738  re  ulrna  evory  conatable  to  re- 
ceive and  receipt  for  any  sin's  tendered  hla  for  eoMootion 
within  his  jurisdiction,  an  provides  that  "such  constable 
and  hia  sureties  on  hia  official  bond  shall  ba  liable  for 
the  amount  which  «y  be  colleotsd  by  said  oonstable  on  suoh 
dais,  whether  the  sane  be  colleotod  by  roosss  or  otherwise". 

as  stated  above,  * e have  fount  no  or  nstl- 
tutional  ot  statutory  provision  requiring  a justice  of  the 
pesos  to  ire  a bond  or  authorizing  u Justice  of  the  peace 
to  oolleot  any  rnoney  ( -xcs  t hla  ovm  oompensat ion  as  allowed 
by  law),  or  providing  for  the  payment  by  any  \ era on  to  the 
'ustioe  of  the  peaoe  directly  of  any  t»ney.  In  viow  of 
the  fact  that  constables  are  undor  bond  end  that  there  are 
nuner  un  statutes  providing  for  the  collection  by  thorn  or 
payment  to  than  of  money  for  various  costs.  Judgments  and 
fine.  , it  would  soon  thut  our  statutory  ache  vi  contemplates 
c notables  and  not  Justloca  of  tho  peace  ua  being  the  cus- 
todians of  all  i nlee  cosing  through  their  courts.  Un.ior 
general  principles  of  statutory  construction,  it  would  sons 
that  this  construction  is  not  only  intended  by  thu  statutes 
t*  ant  solve  8 , but  is  lapslled  by  the  foot  that  suoh  u con- 
struction would  furnish  protection  for  the  proper  accounting 
of  these  monies  by  an  official  who  is  under  a bond,  whereas 
the  other  construction  uould  not  furnish  any  sueh  roteotion. 
In  the  oase  of  State  ex  rcl  vent ins  State  Board  of  Health, 

334  Mo.  8?0,  66  8.W.  (Sd)  843  (1833)  the  court  saldt 
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"in  toy  bo  considered  trite  to  again  observe 
that  tiift  primary  and  fundn  ontal  purpose  In  statutory 
construction  la  to  uncertain  and  give  effect  to  the 
legislative  into  it  nevrthelese  such  la  always  the 
onfi  sought  and  the  numerous  rules  for  the  Interpre- 
tation or  construct!®  of  statutes  are  merely  aide 
In  the  quest.  But  such  rules  sh  «u  4 not  bo  eo  ap- 
plied as  to  restrict  or  confine  the  operation  of  a 
statute  within  narrower  Units  or  bounds  than  •aani- 
festly  intended  by  the  Legislature  and  whether  the 
proper  construction  of  a statute  should  be  strict  r 
liberal  it  oertalnly  aho  Id  be  suoh  oa  to  off actuate 
ti  e obvious  urposo  of  its  enact '.ont  and  the  evident 
legislative  Intent  Pererence  should  be  had  to  the 
roliey  adopted  by  the  .eglsleture  In  r<  fei  once  to 
the  aubject-aotter , the  object  of  the  statute,  rind 
the  mischief  it  strikes  at  or  seeks  to  revont,  as 
well  ae  the  remedy  rovlded."  65  : . .(P:  ) 850  (It 


We  have  isda  no  attempt  in  this  opinion  to 
go  ' nto  the  met  nd  of  accounting  imp  nod  by  law  on  constables 
for  the  payment  of  monies  received  by  them  to  the  persons  en- 
titled thereto,  this  o inion  being  confln<}d  to  the  question 
of  the  person  to  whom  face  or  money  should  be  paid  directly 
in  the  first  Instance,  aside  from  any  question  of  their  sub- 
sequent or  ultimate  die  oaitlon. 

In  conclusion,  it  la  ur  o rJ.nion  that  a 
constable,  and  not  a Justice  of  the  ooeoc,  is  the  ouetodian 
of  the  fe<»a  received  in  their  c jurt  by  virtue  of  civil  and 
orlm'nal  process,  and  that  It  Is  the  constable  who  must 
account  for  euoh  fees  to  the  person  ai  persons  entitled  thereto. 


Very  truly  yours. 


APmOV'D: 


XD/AH]}  H.  MU  R, 

Assistant  Attorney  General. 


B > TAYlrGfl 

(Acting)  Attorney  General 
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Under  Section  9787  R.  S.  Mo.  1929, 
the  county  court  can  compel  the 
assessor  to  carry  out  the  provi- 
sions of  said  section  and  may  use 
its  own  discretion  concerning 
compensation 
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Mr.  John  E.  McNatt 
Prosecuting  Attorney 
St.  Louis  County 
Clayton,  Missouri 


Dear  Sir* 


This  Department  is  in  receipt  of  your  letter 
of  July  12,  wherein  you  request  an  opinion  regarding 
Section  9787,  Revised  Statutes  Missouri  1929.  lour 
letter  is  as  follows: 

"«e  should  like  to  know  whether 
under  R.  S.  Mo.  1929,  sec.  9787, 
our  County  Assessor  can  be  re- 
quired to  compile  and  keep  a 
land  list  for  a full  and  accurate 
assessment  of  all  property  in 
this  county  without  being  paid 
therefor  out  of  the  County 
treasury.  The  County  Court  has 
ordered  Assessor  Neaf  to  do 
this  work,  expecting  him  to  pay 
for  it  out  of  his  fees  rather 
than,  as  the  statute  requires, 
out  of  the  County  treasury.  \<e 
should  also  like  to  know  whether 
the  County  Court’s  order  requir- 
ing Assessor  Neaf  to  do  this 
v ork  is  mandatory. 

"Thanking  you  very  much  for  your 
courtesy  in  this  matter,  I remain." 


Chapter  59,  Article  II,  relates  to  Assessors  and 
assessments  of  property.  Section  9782  refers  to  the 
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real  estate  book  and  personal  assessment  book  and  what 
the  same  shall  contain*  Section  9784  deals  with  the 
land  list*  Sections  9785  and  9786  relate  to  keeping 
the  mortgage  lists  and  the  abstract  of  lands  which 
are  delinquent* 

Section  9787,  being  the  one  in  controversy,  reads 
as  follows: 


"Nothing  in  the  preceding  five 
sections  shall  be  construed  to 
apply  to  counties  which  have 
already  adopted  a method  of 
plats  and  abstracts  to  facilitate 
the  assessment  and  collection  of 
the  revenue;  nor  shall  the  pro- 
visions of  the  preceding  five 
sections  apply  to  counties  having 
a less  population  than  forty 
thousand,  unless  a majority  of 
the  voters  in  any  such  county 
shall  elect  to  adopt  its  pro- 
visions at  a general  election, 
upon  the  question  being  ordered 
to  be  submitted  by  the  county 
court;  Provided,  that  in 
counties  having  a population  of 
over  forty  thousand  the  county 
court  may,  in  addition  to  the 
foregoing  provisions  for  secur- 
ing a full  and  accurate  assess- 
ment of  all  property  therein 
liable  to  taxation,  or  in  lieu 
thereof,  by  order  entered  of 
record,  adopt  for  the  whole 
or  any  designated  part  of  such 
county  any  other  suitable  and 
efficient  means  or  method  to  the 
same  end,  whether  by  procuring 
maps,  plats  or  abstracts  of 
titles  of  the  lands  in  such  county 
or  designated  part  thereof  or 
otherwise,  and  may  require  the 
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assessor,  or  any  other  officer, 
agent  or  employe  of  the  county 
to  carry  out  the  same,  and  may 
provide  the  means  for  paying 
therefor  out  of  the  county 
treasury.” 


It  would  appear  by  the  terms  of  Section  9787 
that  the  five  preceding  sections  mentioned  shall  not 
affect  counties  of  less  than  40,000  population.  Your 
county  being  of  much  greater  population  than  40,000 
the  attached  order  of  the  county  court  attempts  to 
comply  with  the  last  conditions  of  the  section.  We 
note  also  the  copy  of  the  order  of  the  county  court 
covering  the  year  1934.  The  last  paragraph  of  the 
order  awards  compensation  to  the  assessor  for  addition- 
al clerks  and  draughtsmen  for  such  length  of  time  as 
may  be  necessary  for  completing  and  carrying  out  the 
method  and  system  adopted  by  the  court.  The  present 
order  directs  the  county  assessor  to  carry  out  the 
method  as  provided,  but  as  to  the  compensation 

"finds  that  the  fees  of  the 
office  of  the  Assessor  of  St. 

Louis  County  are  adequate  to 
pay  salaries  of  sufficient 
personnel  to  carry  out  said 
method  and  system  without  the 
necessity  of  payment  of 
salaries  of  additional  personnel 
out  of  the  County  Treasury." 


Two  questions  arise:  Is  it  mandatory  on  the 
county  assessor  to  carry  out  the  duties  as  contained 
in  Section  9787  and  the  order  of  the  court;  and, 
can  he  be  compelled  to  do  so  without  additional  compensa- 
tion. 


The  statute  contains  the  expression,  "and  may 
require  the  assessor  or  any  other  officer,  agent  or 
employee  of  the  county  to  carry  out  the  same."  By 
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the  terms  of  the  statute  It  would  not  appear  that  It  .'.a 
a duty  which  would  necessarily  fall  upon  the  assessor 
any  more  so  than  any  other  officer,  agent  or  employee 
of  the  county*  In  other  words,  it  does  not  appear  to 
be  a duty  common  only  to  the  assessor  and  which  he  alone, 
by  virtue  of  his  office,  could  perform.  However,  it 
would  appear  that  he  is  the  most  logical  one  to  perform 
the  duties* 

In  the  decision  of  State  ex  rel.  Zoological  board 
v.  St.  Louis,  318  Mo.  1.  c.  922,  the  court,  dealing  with 
Sections  9006  and  9016  of  the  Kevised  Statutes  of  1919, 
held  to  the  effect,  with  reference  to  compelling  officers 
to  perform  ministerial  acts,  as  follows! 

"Ahere  a specific  ministerial 
duty,  which  from  its  terms  is 
mandatory  in  its  nature,  is 
imposed  upon  an  officer,  a board 
or  tribunal  with  respect  to  the 
levy,  assessment  and  appropria- 
tion of  taxes  or  the  expenditure 
of  the  same,  mandamus  will  lie 
to  compel  its  performance." 


The  Legislature  has  delegated  the  county  court 
authority  to  select  one  of  the  officers  mentioned  in  the 
section  to  perform  the  duties  as  hereinbefore  outlined. 

It  is  a discretionary  act  on  the  part  of  the  county 
court  but  once  the  county  court  has  exercised  its  dis- 
cretion, we  think  that  the  stacute  is  plain  in  its 
terms  that  it  is  mandatory  on  the  officers  so  selected 
to  perform  the  duties.  In  other  words,  if  the  assessor 
has  been  selected  mandamus  would  lie  to  compel  him  to 
perform  the  duties. 

Vie  next  discuss  the  question  of  the  compensation; 
likewise,  it  appears  to  be  a discretionary  matter  with 
the  county  court  as  in  neither  instance  has  the  Legisla- 
ture seen  fit  to  use  the  mandatory  verb  "shall,"  but 
instead  uses  the  directory  or  discretionary  word  "may." 
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The  duties  imposed  on  the  Assessor  in  the  inst&nt  case, 
as  stated  above,  fall  most  logically  on  that  office. 

In  fact,  we  think  that  when  the  county  court  selects  the 
Assessor  as  the  person  to  perform  the  duties  it  becomes 
a part  of  his  office.  The  general  rule  with  respect  to 
the  duties  of  an  officer  imposed  by  statute  and  those 
not  a part  of  his  duties  by  virtue  of  his  office  is 
tersely  stated  in  46  Corpus  Juris,  page  1017,  paragraph 
242: 


"where  the  duties  of  an  officer 
are  increased  by  the  addition 
of  other  duties  germane  to  the 
office  without  provision  for 
compensation,  the  officer  must 
perform  such  duties  without 
extra  compensation.  So,  an 
officer  is  not  entitled  to 
extra  compensation  because  ad- 
ditional duties  pertaining  to 
the  office  have  oeen  assumed 
by  him  or  imposed  upon  him  by 
the  exigencies  of  the  office, 
dut  for  services  performed  by 
request,  not  part  of  the 
duties  of  his  office,  which 
could  have  been  as  appropriate- 
ly performed  by  any  other 
person,  he  may  recover  a proper 
remuneration.  Public  policy, 
however , requires  that  courts 
should  not  favor  nice  distinc- 
tions in  order  to  declare  certain 
acts  of  public  officers  extra- 
official." 


V.e  think  the  last  sentence  as  contained  in  the# 
quotation  from  Corpus  Juris  is  to  the  effect  that  counts 
should  not  favor  nice  distinctions  in  order  to  declare 
certain  acts  of  public  officers  extraofficial,  and  is 
not  applicable  to  the  point  under  discussion,  for  the 
reasons  hereinbefore  mentioned. 
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Again,  referring  to  the  fact  that  the  statute, 
by  using  the  word  "may,"  in  the  last  sentence,  shows 
conclusively  that  it  is  a discretionary  matter  as  to 
compensation  in  reference  to  paying  the  Assessor. 
Therefore,  we  think  that  the  principles  as  laid  down 
by  the  court  in  the  case  of  Sanderson  v.  Pike  County, 
195  Mo.  604,  are  applicable: 

"It  will  thus  be  seen  that  the 
Legislature  has  vested  in  the 
county  court  the  power  to  fix 
the  compensation  of  the  treasurer 
for  his  general  services  and  for 
his  services  in  disbursing  the 
school  moneys  of  the  county.  With 
this  discretion  neither  this 
court  nor  the  circuit  court  has 
any  right  to  interfere.  The 
county  court  is  a court  of  record, 
and  its  acts  and  proceedings  can 
only  be  known  by  its  record.  A 
contract  with  such  court  cannot 
be  established  by  parol  evidence. 

(iianpin  v.  Franklin  Co.,  67  Mo. 

327;  Dennison  v.  County  of  St. 

Louis,  33  Mo. 168.)  No  record  of 
the  county  court  was  produced  on 
the  trial  of  this  cause  fixing 
the  treasurer's  compensation 
under  either  of  the  foregoing 
sections  of  the  statute.  It  is 
well-settled  law  In  this  State 
that  the  right  to  compensation 
for  the  discharge  of  official 
duties  is  purely  a creature  of 
the  statute,  and  that  the  statute 
which  is  claimed  to  confer  that 
right  must  be  strictly  construed. 

The  right  of  a public  officer  to 
compensation  is  derived  from  the 
statute,  and  he  is  entitled  to 
none  for  services  he  may  perform 
as  such  officer,  unless  the 
statute  gives  it.  (State  ex  rel. 
v.  Adams,  172  Mo.  1-7;  Jackson 
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County  v.  Stone,  168  Mo.  577;  State 
ex  rel.  v.  Walbridge,  153  Ho.  194; 

State  ex  rel.  v.  brown,  146  Mo.401; 
State  ex  rel.  v.  Wofford,  116  Mo.  220} 
Givens  v.  Daviess  Co.,  107  Mo.  603} 
Williams  v.  Chariton  Co., 85  Mo.  645} 
Gammon  v.  Lafayette  Co.,  76  Uo.675.) 

"Such  compensation  is  not  the  creature 
of  contract  nor  dependent  upon  the 
fact,  or  value  of  services  actually 
rendered  (State  ex  rel  .v  .V.albridge, 
supra,  and  authorities  cited  on  pp. 

203  and  204),  and  cannot  be  recovered 
upon  quantum  meruit.  (*»olcott  v. 
Lawrence  Co.,  26  Mo.  272,  and  c ases 
supra • ) 

"This  suit  was  brought  upon  the  theory 
that  under  the  provisions  of  section 
9849,  supra,  the  plaintiff  was  entitled 
to  'one-half  of  one  per  cent  of  all 
school  moneys  disbursed  by  him, ' when, 
in  fact,  he  was  only  entitled' to  such 
compensation  for  his  services  as  the 
county  court  may  deem  advisable,'  not 
exceeding  that  amount. 

"There  was  no  legal  evidence  tending 
to  prove  that  the  county  court  deemed 
it  advisable  to  pay  him  for  such 
services  any  more  than  they  did  in 
fact  pay  him. 

"The  circuit  court  by  its  finding  and 
Judgment  charged  the  county  for  the 
value  of  his  services  upon  an  implied 
contract  and  upon  the  exceedingly 
doubtful  weight  of  the  parol  evidence, 
when  such  a contract,  either  express 
or  implied,  could  not  be  established  by 
such  evidence,  as  abundantly  appears 
by  the  cases  cited." 
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CONCLUSION 


Having  come  to  the  conclusion  that  the  word 
"may", as  used  in  both  statutes.  Indicates  that  the  acts 
of  the  county  court, if  it  complies  with  the  statute 
with  reference  to  the  duties  to  be  performed,  are 
purely  discretionary  acts,  it  would  naturally  follow 
that  the  county  court  by  its  discretion  in  the  first 
instance  could  compel  the  Assessor  to  carry  out  the 
duties  in  said  section  and,  by  its  discretion  with 
reference  to  compensation,  could  allow  or  could  refuse 
to  allow  the  assessor  compensation.  It  appears  that 
the  county  court  has  exercised  its  discretion  by 
order  to  the  effect  and  for  reasons  best  known  to  it 
that  the  assessor  shall  not  be  allowed  any  compensa- 
tion. 

i/ve  are,  therefore,  of  the  opinion  that  such  an 
order  is  a valid  binding  order. 


Respectfully  suomitted, 

OLLIVER  W.  NOLEN 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 

(Acting)  Attorney  General 
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County  Clerk  Incurs  no  liability  by 
issuing  warrants  out  of  the  1937 
revenue  for  1936  expenditures , pro- 
vided such  warrants  do  not  violate 
the  priorities  of  the  classes  in 
section  2 of  the  County  Budget  Act. 
Warrants  are  invalid  which  are  issued 
from  the  1937  revenue  for  1936  ex- 
pendltures  . 


January  11,  1957 


.ir.  mory  C.  j^edlin 
Prosecuting  Attorney 
. arry  County 
Cassvi llo ^Missouri 


Dear  Sir: 


\' 


9 


ihi8  Department  is  in  receipt  of  your  letter  of 
January  5,  wherein  you  make  the  folldwing  Inquiry  relative 
to  the  County  Budget  Act.  Your  specific  question  is  as 
follows: 


"I  am  writing  you  for  our  County 
Clerk  who  wants  to  know  if  under 
the  County  budget  law,  if  he 
would  be  liable  if  he  issued  war- 
rant out  of  the  1037  budget  to 
pay  1936  debts.  It  seems  that 
the  County  Court  has  failed  in 
1936  to  make  their  budget  large 
enough, and  are  now  in  debt. 

mAs  Prosecuting  attorney  of  Barry 
County,  I would  appreciate  your 
opinion  as  the  statute  is  not  very 
clear  In  this  matter." 


The  purpose  of  the  County  budget  Act  was  to  promote 
efficiency  and  economy  In  county  government.  The  first 
eight  sections,  page  340,  Laws  of  Missouri,  1933,  control 
the  finances  of  counties  less  than  50,000  population,  which 
would,  therefore.  Include  Barry  County. 

Lection  2 relates  to  the  classification  of  pro- 
posed expenditures  into  six  classes,  and  by  Section  i such 
classifications  and  priorities  are  to  be  sacredly  preserved. 
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The  other  sections  have  reference  to  the  duties  of  officers 
in  compiling  and  preparing  the  budget.  Section  8,  page 
346,  is  the  penal  section  and  is,  in  part,  as  follows: 

"Any  order  of  the  county  court  of 
any  county  authorizing  and/or  di- 
recting the  issuance  of  any  war- 
rant contrary  to  any  provision  of 
this  act  shall  be  void  and  of  no 
binding  force  or  effect;  and  any 
county  clerk,  county  treasurer, 
or  other  officer,  participating 
in  the  issuance  or  payment  of  any 
such  warrant  shall  be  liable 
therefor  upon  his  official  bond." 


By  analyzing  the  above  quoted  section  it  would  appear 
that  the  liability  imposed  on  your  county  clerk  would  be  "as 
a result  of  violating  or  issuing  a warrant  contrary  to  the 
provisions  of  the  act."  In  all  probability  the  Issuance  of 
a warrant  by  your  county  clerk, out  of  1937  revenue  for  1936 
expenditures , would  not  violate  the  terras  of  the  Act  but 
would  effect  the  validity  of  the  warrant.  In  enacting  the 
Budget  Act  the  Legislature  did  not  change  the  complete 
financial  structure  of  the  county,  in  fact  only  certain 
statutes  were  repeale^L specifically , therefore,  the  decisions 
of  the  Supreme  Court  and  other  statutes  which  are  not  in 
conflict  still  remain  in  full  force  and  effect.  The  county 
court  cannot  issue  warrants  in  excess  of  the  anticipated 
revenue.  As  was  said  In  the  case  of  State  ex  rel.  v. 

Johnson  162  ^o.  1.  c,  629: 

"It  was  then  anticipated  that, though 
the  county  court  might  not  issue  war- 
rants in  excess  of  the  levy  for  a 
year’s  current  expenses,  and  that  a 
creditor  might  reiy  upon  the  fact 
his  contract  was  within  the  amount 
of  revenue  levied  and  provided, and 
trust  to  the  power  of  the  State  to 
enforce  its  taxes, still  it  might 
happen  from  some  unforeseen  cause 
enough  of  the  estimated  amount  of 
revenue  might  not  be  collected  to 
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pay  all  the  warrants  drawn  against 
it  in  anticipation.  Under  such 
circumstances  it  has  never  been  ruled 
that  such  a creditor's  warrant  was 
absolutely  void  and  extinguished  by 
the  non-payment  in  the  year  in  which 
it  was  drawn.  On  the  contrary,  this 
court  has  often  paid  in  no  uncertain 
terms  that  it  was  valid  and  payable 
out  of  any  surplus  revenue  in  the 
hands  of  the  county  treasurer  that 
might  arise  in  subsequent  years. 
(Randolph  v.  Knox  County,  114  Mo. 

142;  undrew  County  v.  Schell,  135 
u io.  loc.  cit.  39;  State  ex  rel.v. 
Payne,  151  i«io.  loc.  cit.  673;  Rail- 
road Co.  v.  Thornton,  152  iio.570; 
State  ex  rel.  v.  Allison,  155  Mo. 
loc.  cit.  344;  and  on  this  point, 
Reynolds  v.  Morman,  114  Mo.  509.}” 


When  warrants  are  Issued  and  there  are  funds 
retiring  the  same, or  the  total  amount  of  the  anticipated 
revenue  is  not  collected,  as  was  said  in  the  Johnson  decision, 
such  warrants  may  be  paid  out  of  surplus  funds  which  might 
arise  in  subsequent  years.  Referring  to  the  question  of 
Issuing  warrants  on  the  1937  revenue  we  think  that  the 
decision  in  Trask  v.  Livingston  County  210  .<io.  582,  is 
decisive  of  the  matter: 

”The  Constitution  perits  the 
county  court  to  anticipate  the 
current  revenues  to  the  extent 
of  the  county's  income  for  the 
year  in  which  a debt  is  con- 
tracted or  created,  but  prohibits 
the  anticipation  of  the  revenues 
for  any  future  year.  A bridge 
contracted  for  in  September  is 
to  be  paid  for  out  of  the  revenue 
of  the  year  in  which  the  contract 
is  made,  if  the  appropriation 
therefor  is  not  in  excess  of  such 
revenues,  and  cannot  be  paid  for 
out  of  the  revenues  for  the  next 
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year,  even  though  completed  and 
accepted  the  next  year." 


We  are  Inclosing  copies  of  an  opinion  rendered  De- 
cember 31,  1936,  to  Honorable  William  T tewart , Prosecuting 
Attorney,  Edina , Ml as our 1 , and  one  rendered  to  Honorable 
Paul  N.  Chitwood,  Prosecuting  Attorney  Ellington Is s :>uri  , 
dated  November  16,  1936,  which  bear  on  this  question. 


CONCLUSION 


We  are  of  the  opinion  that  your  county  clerk 
should  not  Issue  warrants  ut  of  the  1937  revenue  In  pay- 
ment of  expenditures  of  1936. 

You  refer  In  your  letter  to  warrants  Issued  out  of  the 
1937  budget  to  pay  1936  debts.  If  the  funds  out  of  which 
you  propose  to  pay  the  warrants  are^ln  reality,  1936  revenue, 
then  It  is  our  opinion  that  the  same  can  be  oaid,  but  you 
state  In  the  next  sentence  that  the  county  court  failed.  In 
1936,  to  make  the  budget  large  enough;  therefore,  we  conclude 
that  you  contemplate  paying  expenditures  of  1936  out  of 
the  revenue  of  1937,  which  we  hold  to  be  Illegal*  Another 
feature  to  be  considered  if  such  warrants  were  Issued  Is 
to  the  effect  that  the  priorities  mentioned  In  Section  2 
might  be  Jeopardised. 


Respectfully  submitted, 

OLLIV  .R  W . NOLEN 

Assistant  Attorney  General 


APPROVED: 


7~.  ..  TAYLb'k 

(Acting)  Attorney  Oeneral 
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bOLDl^Rij'  i30NUt>iii>:  Applications  fiiwa  before  DecemDer 

31.  1956,  payable  immedlatexy* 


June  5,  1F37. 


Honorable  Lewis  H*  Iieans 
The  Adjutant  General. 
Jefferson  City,  Missouri 

Dear  General  Means t 


FI  L 


We  acknowledge  your  letter  of  May  29,  1937,  request- 
ing an  opinion,  which  reads  as  follows: 


"The  59th  General  Assembly  has  passed 
House  Bill  No.  45  which  repeals  sec- 
tion 9 of  an  act  of  the  58th  General 
Assembly,  1935,  approved  April  1,  1935, 
and  found  at  pages  362  and  363,  both 
. inclusive,  of  the  Laws  of  Missouri, 

1935,  and  has  enacted  in  lieu  thereof 
a now  section  to  be  known  as  section 
9 which  provides  that  the  time  be  ex- 
tended for  two  years  for  the  payment 
of  Bonuses  to  the  Soldiers*  and  Sailors* 
of  the  World  War* 

"This  Act  does  not  carry  an  emergency 
clause,  and  an  opinion  is  requested  as 
to  whether  or  not  funds  can  be  expond ed 
for  the  payment  of  Bonuses  immediately 
or  whether  it  will  be  necessary  to  wait 
the  usual  three  months  after  the  passage 
of  the  Bill*" 

Article  IV,  Section  36  of  the  Missouri  Constitution 
provides : 

"No  law  passed  by  the  General  Assembly, 
except  the  general  appropriation  act, 
shall  take  effect  or  go  into  force  until 
ninety  days  after  the  adjournment  of  the 
session  at  which  it  was  enacted,  unless 

in  case  of  an  emergency  (which  emergency 
must  be  expressed  in  the  preamble  or  in 
the  dody  of  the  act),  the  General  Assembly 
shall,  by  a vote  of  two-thirds  of  all  the 
members  elected  to  each  house,  otherwise 
direct;  said  vote  to  be  taken  by  yeas  and 
nays,  and  entered  upon  the  Journal*" 
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Section  9,  Laws  of  1935,  page  362,  provides  in  part: 

"It  shall  bo  the  duty  of  the  adjutant- 
general  to  determine  as  expeditiously 
as  possible  the  persons  who  are  entitled 
to  the  payments  under  tthis  act  and  to 
make  such  payments  in  the  manner  herein 
prescribed*  Applications  for  such  pay- 
ments shall  be  filed  with  the  adjutant- 
general  on  or  before  December  31,  1936, 
and  at  such  place  or  places  as  the 
adjutant-general  may  designate  and  upon 
blanks  furnished  by  the  adjutant-general: 

* o * " 


CONCLUSION* 

Under  House  Bill  45,  referred  to  in  your  letter, 
the  payment  of  Soldiers'  bonuses  in  Missouri,  whose 
applications  were  not  filed  by  the  Adjutant  General 
before  December  31,  1936,  must  be  delayed  until  said 
House  bill  becomes  the  law,  that  is,  payments  must  be 
deferred  until  ninety  days  after  adjournment  of  the  59th 
General  Assembly*  Those  claims  filed  before  December  31, 
1936,  can  be  paid  immediately  out  of  funds  available  for 
that  purpose* 


Respectfully  submitted 


WM.  ORR  SAWfTERS 

Assistant  Attorney  General* 


APPROVED: 


J.  L.  TAYLOR 

(Acting)  Attorney  General* 


WOSrH 


MOTOR  VEHICLES:  Sale  of  defaced  or  altered  serial 
, number  on  automobile  tires 


October  19,1637  ' 


Mr.  Emory  C.  fcedlin 
Prosecuting  Attorney 
Harry  County 
Cassville , Missouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  letter 
of  October  18,  1937,  in  which  you  request  an  opinion 
as  to  Section  7781  of  the  Motor  Vehicle  Laws,  and 
also  ask  whether  or  not  a dealer  can  sell  tires  which 
have  not  been  marked  C.  M.  V.  Your  letter  is  as 
follows | 


"I'm  calling  your  attention  to 
Section  7781  Motor  Vehicle  Laws, 
removing,  altering,  or  defacing 
manufactured  numbers.  It  seems 
that  there  are  a number  of  places 
in  Springfield  who  handle  used 
tires,  and  practically  all  of 
the  serial  numbers  have  been  re- 
moved from  them.  A great  many 
of  the  tires  are  manufactured  in 
Illinois • 

"As  I read  that  section  it  is  a 
violation  of  the  law  and  I don't 
see  any  way  around  it.  I just 
wonder  if  your  attention  has  been 
called  to  it,  or  if  you  know  of 
any  way  where  they  could  sell 
tires  which  hasn't  been  marked  by 
C.  M.  V.  and  followed  up  by  the 
letters  Mo. 

"I  would  appreciate  your  opinion 
in  regard  to  this  matter  as  the 
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officers  are  handicapped  in 
running  down  stolen  cars,  where 
the  country  is  flooded  with 
tires  with  serial  numbers 
Removed. n 


I am  referring  you  to  paragraph  (b)  of  Sec- 
tion 7781,  which  has  not  been  repealed  but  which  has 
been  affected  by  additional  Section  7781-a,  in  the 
Session  Laws  of  1935.  In  this  section  the  Legisla- 
ture provided  for  the  registration  of  tires  on  which 
the  serial  number  had  bean  destroyed,  removed, 
covered,  altered  or  defaced. 

Section  7781,  Revised  Statutes  Missouri  1929, 
provided  that  tires,  as  set  out,  should  be  registered 
within  thirty  (30)  days  from  the  taking  effect  of  the 
article,  which  time  has  elapsed. 

Section  7781-a  was  an  additional  section  to 
provide  for  the  registration  where  tires  had  been 
defaced  since  the  act  of  section  7781.  The  penalty 
under  Section  7781,  Revised  Statutes  Missouri  1929, 
is  covered  by  Section  7786,  paragraph  (d). 

The  statute,  7781,  is  not  ambiguous  in  any 
respect  and  prescribes  a penalty,  so  it  is  not 
necessary  to  interpret  the  construction  of  same. 

Bets  v.  Kansas  City  Southern  Railway  Company,  284 
S.  W.  1.  c.  462. 

This  section,  along  with  other  sections, has 
been  passed  on  by  the  Supreme  Court  as  to  the  legal 
effect  and  constitutionality  in  the  case  of  Star 
Square  Auto  Supply  Co.,  et  al.  v.  Gerk,  et  al.  30 
S.  W.  (2d)  447. 


CONCLUSION 


Taking  into  consideration  Section  7781-a  of 
the  Session  Laws  of  1935  there  is  only  one  method 
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by  which  tires  can  be  sold  that  have  been  defaced, 
and  that  is  by  the  owner  of  the  tires  complying 
with  Section  7781-a,  page  299,  Laws  of  Missouri  193C , 
and  the  tires  must  be  marked  with  the  number  given 
by  the  Commissioner  of  Motor  Vehicles  before  they 
can  be  sold. 


Respectfully  suomitted. 


Vk  . J . oURKE 

Assistant  Attorney  General 


APPROVED: 


jTTTTaylor 

(Acting)  Attorney  General 
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BONUS  MONEY:  Mother  of  soldier  is  entitled  to  soldiers' 
bonus , when* 


) 


October  26,  1937* 


Honorable  Lewis  K*  Means 
The  Adjutant  General 
Jefferson  City,  Missouri 

Dear  Sir* 


We  acknowledge  your  request  for  an  opinion  dated 
October  22,  1937,  which  reads  as  follows: 

"The  mother  of  the  above  deceased 
veteran  has  filed  a claim  for 
Missouri  Soldiers'  Bonus,  ‘^his 
veteran  was  married  but  separated 
from  his  wife*  When  he  executed 
an  allotment  blank  on  May  6,  1918, 
he  named  his  wife  but  requested 
exemption  from  the  compulsory  allot- 
ment to  her  on  the  ground  of  sepa- 
ration. After  an  investigation 
exemption  was  granted  as  to  the  wife 
and  no  payments  of  allotment  or 
Government  family  allowance  were  made 
for  her  benefit. 

"There  is  no  record  of  his  wife's 
death,  neither  can  the  veteran's 
mother  show  that  there  wax  a divorce* 

"An  opinion  is  requested  as  to 
whether  we  could  pay  the  mother  on 
the  grounds  that  the  government 
recognized  this  separation  in  1918, 
or  whether  the  widow,  if  living, 
could  come  in  and  claim  this  Bonus 
and  have  a chance  of  collecting  it* 

"We  would  appreciate  an  early  opinion 
in  this  matter*" 


Article  IV,  Section  44b,  of  the  Missouri  Constitu- 
tion provides  for  the  distribution  of  soldiers'  bonus 
money,  and  reads  In  part: 
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n * * * * The  legislature  shall  enact 
such  laws  as  may  be  necessary  to  carry 
into  effect  this  amendment.  The  wife 
or  husband,  child,  mother  or  father. 

In  the  order  named  and  none  other, 
of  any  deceased  resident  who  served 
honorably  In  the  military  or  naval 
forces,  as  provided  in  this  section, 
shall  be  paid  the  sum  or  allowance 
that  such  deceased  resident  would 
be  entitled  to  receive  hereunder  if 
such  deceased  resident  had  lived:  ■» 

* * *,n 


Pursuant  to  this  constitutional  amendment  the  Leg- 
islature has  provided  in  the  Laws  of  Missouri,  1937, 
p.  479,  Section  9,  as  follows: 


"It  shall  be  tiie  duty  of  the  adjutant- 
general  to  determine  as  expeditiously 
as  possible  the  persons  who  are  en- 
titled to  the  payments  under  this  act 
and  to  make  such  payments  in  the  manner 
herein  prescribed.  Applications  for 
such  payments  shall  be  filed  with  the 
adjutant-general  on  or  before  December 
31,  lt38,  and  at  such  place  or  places  as  the 
adjutant-general  may  designate  and 
upon  blanks  furnished  by  the  adjutant- 
general:  Provided  further,  the  adju- 
tant-general shall  have  the  power  to 
adopt  all  proper  rules  and  regulations 
not  inconsistent  herewith  to  carry 
into  effect  the  provisions  of  this 
act?  and  provided  fur ther.  that  all 
officers  of  the  state  or  any  county  and 
any  city  or  town  therein  are  hereby 
directed  to  furnish  free  of  charge,  in 
writing,  any  information  that  the 
records  in  his  office  may  disclose 
relative  to  the  Identity,  place  and 
period  of  residence  and  the  war  service 
of  any  soldier  clainii^  a payment  under 
this  act,  whenever  such  Information  is 
required  by  the  adjutant-general  of  any 
person  making  an  application  for  such 
bonus  or  any  port  thereof;  and  any 
application  for  bonus  heretofore  filed 
and  rejected  may  be  filed  before  the 
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adjutant-general  and  by  him  again 
heard;  and  if  It  appears  that  the 
rejection  of  the  claim  was  erroneous, 
the  rejection  may  be  set  aside,  and 
the  clali:  allowed  and  paid}  and  pro- 
vided fur ther  that  no  department  of 
the  state  government  shall  employ  any 
clerks  for  the  purpose  of  carrying 
out  the  provl slone  of  this  act,  ex- 
cept the  adjutant-general  shall  employ 
an  examiner  of  soldier  bonus  claims  and 
one  stenographer  for  the  handling  of 
clains." 


Section  1709  h.  S.  ho.  1929 t 

"If  any  person  who  shall  have  resided 
in  this  state  go  from  and  do  not  re- 
turn to  this  state  for  seven  successive 
yeers,  he  shall  be  p>resumed  to  be  dead 
in  any  case  wherein  his  death  shall 
come  in  question,  unless  proof  be  made 
that  he  was  alive  within  that  time." 


In  the  case  of  Carter  v.  Life  Insurance  Company, 

158  Mo.  App.  368,  373,  138  S.  W.  49,  the  Court  construed 
the  above  Statutes  and  said: 

"But  the  presumption  of  death,  which 
is  the  one  on  which  the  statute 
operates,  only  arises  when  these 
facts  are  present:  first,  residence 
of  the  pe  rson  in  this  state}  sec<  nd, 
departure  of  that  person  from  this 
state}  third,  the  continued  absence 
of  that  person  from  this  state  for 
seven  successive  years,  no  proof 
being  made  that  he  was  alive  within 
that  time." 


C NCLUSICN. 


‘•ihis  department  is  of  the  opinion  that  the  soldiers* 
bonus  money  of  Missouri  which  is  available  to  the  wife 
or  husband,  child,  mother  or  father  of  any  deceased 
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resident  soldier  wiio  served  honorably  In  the  military 
or  naval  forces,  must  be  paid,  but  paid  only  to  the 
persons  above  specified,  and  then  only  in  the  sequence 
as  above  set  out,  and  the  payment  to  a specified  person 
in  any  other  sequence  than  the  order  provided  in  the 
Constitution  is  positively  prohibited,  any  act  of  the 
Legislature  or  of  an  administrative  officer  to  the  con- 
trary notwithstanding.  The  Constitution,  supra,  provides 
exclusively  for  the  succession  of  payees  of  bonus  money. 

The  Legislature  in  Section  9,  supra,  provided  that 
the  Adjutant  Ceneral  determine  the  persons  entitled  to 
payment  and  reject  those  claims  which  he  believe  uncon- 
stitutional, and  provided  further  for  an  appeal  on  re- 
jected claims,  “here  the  constitutionally  qualified 
soldier  be  dead,  and  the  soldier  died  leaving  a wife 
surviving,  then  the  surviving  wife, and  she  only,  and 
during  her  life  time,  may  make  application  for  the  bonus 
money  and  receive  payment. 

When  the  constitutionally  qualified  soldier  be 
dead,  and  his  wife,  if  any,  be  dead,  and  the  qonstitu- 
tionally  qualified  soldier  left  surviving  children,  then 
they,  and  only  they,  during  their  life  time  may  make 
application  for  the  bonus  money  and  receive  payment. 

When  the  constitutionally  qualified  soldier  be 
dead,  and  his  wife  and  children,  if  any,  be  dead,  and 
the  constitutionally  qualified  soldier  left  surviving 
a mother,  then  and  only  then,  during  her  life  time,  can 
she  make  application  for  the  bonus  money  of  her  son  and 
receive  payment, 

bince  the  facts  submitted  show  that  the  deceased 
soldier  had  a wife,  it  is  necessary  that  the  soldier* s 
mother  prove  that  the  wife  and  any  other  known  prior 
eligible  claimant  be  dead  before  she,  as  mother,  be 
entitled  to  claim  and  receive  the  bonus  money.  We  are 
further  of  the  opinion  that  should  the  mother  claim 
the  death  of  eligible  persons  with  prior  rights  under 
the  Constitution,  the  presumption  of  death  will  legally 
begin  from  the  time  that  substantial  affidavits  show 
them  to  have  been  lest  known  to  be  alive,  and  after 
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seven  years  has  elapsed  from  that  date,  then  the  mother 
can  legally  assert  In  her  favor  the  statutory  presump- 
tion of  death  In  support  of  her  claim  of  death  entitling 
her  to  the  Missouri  bonus.  Until  actual  death,  or 
statutory  presumptive  death  be  shorn  In  the  files  of  the 
Adjutant  General,  the  mother  is  not  entitled  to  the 
bonus  money# 


Respectfully  submitted 


tafc.  URR  SAVifYLKS 

Assistant  Attorney  General* 


ArrhGVhD: 


J.  r.  TAYLOR 

(Acting)  Attorney  General. 
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COUNTY  BUDGET  ACT: 


Funds  for  purchasing  road  machinery 
cannot  be  taken  from  Class  3 under 
Budget  Act 


January  18,1957 


I 


i 


Honorable  George  M.  filler 
Prosecuting  Attorney 
hickory  Cotin ty 
Hermi  tage ss  ouri 


Dear  Sir: 


This  department  is  in  receipt  of  ycur  letter  of 
January  9,  wherein  you  make  the  following  inquiry: 

"Will  you  please  advise  me  as 
to  whether  or  not  money  in  the 
class  ’three’  general  revenue 
funds  may  be  used  by  County 
Cou  t to  purchase  road  machinery . H 


Class  3 of  the  County  eudget  Act,  Laws  of  1933, 
page  341,  is  as  follows: 

’'The  county  court , shall  next  set 
aside  and  apportion  the  amount 
required.  If  any,  for  the  up- 
keep, repair  or  replacement  of 
bridges  on  other  than  state 
hi  hways  (and  not  in  any  special 
road  district)  which  shall  consti- 
tute the  third  obligation  of  the 
county,” 


By  analyzing  Class  3 we  t ink  it  was  the  intention 
of  the  Legislature  to  confine  the  funds  for  this  class 
to  the  definite  purpose  of  upkeep,  repair  or  replacement 
of  bridges.  In  other  words,  to  repair  a bridge  already 
in  existence  or  to  replace  a bridge  which  has  been  In 
existence,  .e  are  of  the  opinion  that  you  cannot  construe 
Class  3,  even  by  Implication,  to  Include  road  machinery. 
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Therefore,  It  la  the  opinion  of  this  department  that  you 
cannot  use  the  fund  alloted  to  this  class  for  the  purchase 
of  road  machinery. 

by  way  of  suggestion,  although  your  letter  does  not 
Indicate  the  condition  of  your  county  with  reference  to 
the  mdget  Act,  If  there  are  any  excess  funde  In  Class  3, 
this  being  the  close  of  the  fiscal  year,  and  all  of  the 
other  classes  liave  received  their  alloted  priorities, 
then  such  funds  may  oe  used  for  tne  purchase  of  road 
machinery.  The  authority  for  the  above  statement  being 
Section  12167,  Revised  Statutes  Missouri  1929,  which  Is 
as  follows: 

".henever  there  Is  a balance  In 
any  county  treasury  In  this  state 
to  the  credit  of  any  special  fund, 
which  is  no  longer  needed  for  the 
purpose  for  which  It  was  raised, 
the  county  court  may,  by  order  of 
record,  direct  that  said  balance 
be  transferred  to  the  credit  of 
the  general  revenue  fund  of  the 
county,  or  to  such  other  fund  as 
may,  in  their  judgment,  be  in 
need  of  such  balance.” 


A s stated  above,  we  merely  make  the  suggestion 
without  being  In  possession  of  the  facts  relating  to 
the  financial  condition  of  your  county.  If  the  suggestion 
Is  followed,  of  course,  the  burden  Is  on  the  county  of- 
ficials to  determine  the  facts. 

Hespectfully  submit  ed. 


OLLIVhR  rf.  NOLi.N 

Assistant  Attorney  General 


AfPKOV  -D: 


J.  ..  TaVLOR 

(Acting)  Attorney  General 
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CIRCUIT  CLERKS  AND  RECORDERS:  Quarterly  report  to  be 

filed  with  County  Clerk* 


January  20,  193p* 


Honorable  Willis  H*  Mitchell 
Prosecuting  Attorney 
Douglas  County 
Ava,  Missouri 

Dear  Sir: 

We  acknowledge  your  letter  of  January  4,  1937, 
requesting  an  opinion  which  reads  as  follows: 

"We  would  like  to  have  your  con- 
struction of  Section  11814  of  1933 
Session  Acts* 

"The  point  at  issue  is,  whether  or 
not  the  Circuit  clerk  (also  Recorder) 
or  as  recorder.  Is  compelled  to  make 
an  itemized  list  of  all  fees  collected 
in  Recorder's  office  showing  who  paid 
each  item  the  date  etc*  in  his  report 
to  County  Court* 

"Or  whether  or  not  It  is  Just  the  fees 
charged  and  not  paid*  Or  whether  or 
not  it  is  so  many  marriage  licenses  at 
so  much,  etc*) 

The  pertinent  cart  of  Section  11814,  Laws  of  1933, 
p.  372,  provides: 

"■*  * *Such  clerk  shall,  at  the  end 

of  each  quarter,  file  with  the  county 
clerk  a report  of  all  fees  paid  and 
accruing  to  his  office  during  such 
quarter,  stating  the  title  of  the 
case  or  on  what  account  such  fees 
were  charged,  together  with  the  names 
of  the  persons  paying  or  who  are  liable 
for  same,  with  the  names  of  all  sure- 
ties, where  security  for  costs  has 
been  required,  and  which  r eport  shall 
also  show  which  of  such  fees  have  been 
paid  and  the  total  amount  thereof,  and 
what  fee  bills.  If  any,  have  been  issued 
and  for  what  fees  and  when  placed  in  the 
hands  of  the  sheriff  for  collection. 
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Hon* 


and  further  stating  that,  after  due 
diligence,  he  has  beon  unable  to 
collect  the  feeu  reported  unpaid, 
and  which  aald  report  shall  be  veri- 
fied by  the  affidavit  of  such  clerk* 

# a ■> 

Your  question  la  a matter  of  statutory  construction, 
and  In  such  cases  section  655  R*  S.  Mo*  1929,  provides 
In  part: 

"The  construction  of  all  statutes 
of  this  state  shall  be  by  the  fol- 
lowing additional  rules,  unless  such 
construction  be  plainly  repugnant  to 
the  intent  of  the  legislature,  or  of 
the  context  of  the  same  statute: 

First,  words  and  phrases  shall  be 
taken  in  their  plain  or  ordinary  and 
uausl  sense,  but  technical  words  and 
phrases  having  a peculiar  and  appro- 
priate meaning  in  law  shall  be  under- 
stood according  to  their  technical 
import,  * 


CONCLUSION. 


The  language  of  section  11814,  supra,  is  simple 
Lngllsh  and  there  are  no  technical  words  or  phrases  for 
construction*  It  is  the  Circuit  clerk’s  duty  to  follow 
the  Statute  in  making  his  quarterly  report  to  the  county 
court • 

The  .Legislature  has  provided  that  the  circuit  clerk 
(Recorder)  list:  (1)  all  fees  paid  to  his  office  during 
the  quarter)  (2)  all  fees  not  paid  but  accruing  to  his 
office  during  the  quarter;  (3)  the  title  to  the  case, 
or  on  what  account  such  fees  are  charged ; (4)  the  name 
of  persons  paying  or  liable  payment  of  fees;  (5)  the 
names  of  sureties,  where  sureties  have  been  required) 

(6)  all  fees  paid  to  his  office  during  the  quarter,  and 
tht  total  of  same;  (7)  the  Identity  of  fee  bills  Issued 
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by  him  and  the  date  he  gave  same  to  the  sheriff  for 
collection;  (8)  he  Is  to  state  that  after  due  diligence 
he  has  been  unable  to  collect  same  and  the  report  Is  to 
be  verified  under  ^ath  that  the  facts  therein  contained 
are  true  to  his  best  knowledge  and  belief. 


Respectfully  submitted 


WM.  OKR  SAWYERS 

Assistant  Attorney  General. 


APPROVED: 


J.  E.  TAYLOR 

(Acting)  Attorney  General. 


COUNTS  CLERK Not  reouired  cr  authorized  to  extend  city  or 

town  taxes  In  tax  cooks  for  -tate  and  county 
purposes. 


Hon.  Walter  E.  Miller 
Clerk  of  the  County  Court 
St. Lou Is  County 
Clayton,  Missouri 


Dear  Mr.  Miller: 

We  are  In  receipt  of  y^ur  communication  requesting 
an  opinion  of  this  office  on  the  following  natter: 

"Representatives  of  villages  and  cities 
of  the  fourth  class  In  St. Louis  County 
have  reouested  me  to  extend  their  city 
tax  rates  upon  the  general  tax  books  for 
state  and  county  purposes. 

It  Is  ray  opinion  that  the  statutes  strictly 
provide  In  wh  ; t manner  this  levy  should  be 
made,  1.  e.  the  County  Clerk  shall  pre- 
pare an  abstract  for  the  villages  and  cities 
of  the  fourth  class  and  that  said  cities 
shall  levy  and  collect  their  own  taxes. 

There  seems  to  be  a question  In  this  matter, 
and  therefore,  I would  like  to  have  you 
give  me  your  legal  opinion  as  to  the 
proper  procedure." 


I. 

County  Clerk  without  authority 
to  extend  taxes  due  cities  of 
the  fourth  class  In  state  and 
county  tax  books. 

You  are  entirely  correct  In  your  statement  that  the 
statutes  provide  the  specific  manner  In  which  the  tax  books 
are  to  be  made  out  for  the  collection  of  taxes  due  cities  of 
the  fourth  class.  First  In  connection  with  the  assessment 
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of  the  property.  In  the  event  a city  as'essor  has  been 
elected,  that  city  asses  or  Is  required  by  law  to  sit  with 
the  county  assessor  and  assess  all  property  both  real  and 
personal  In  cities  of  the  fourth  class.  3uch  assessment  Is 
later  passed  upon  by  the  loord  of  Enualization  and  any  changes 
or  corrections  thereof  are  to  be  made  In  the  city  seessor's 
book  by  a correction  In  red  Ink.  It  Is  only  In  the  event 
that  no  city  assessor  has  been  elected  that  you  are  authorized 
to  prepare  an  abstract  and  de?.lver  the  same  to  the  mayor*  on 
or  before  the  first  day  of  July  of  each  year  of  all  the 
taxable  property  In  the  city.  In  the  event  there  Is  a city 
assessor  you  are  not  authorized  or  required  to  aupply  the 
abstract.  Section  6994  R.  3.  Missouri  1929. 

After  the  making  of  the  assessment  by  the  city 
assessor  or  after  the  mayor  has  obtained  the  abstract  from 
your  office,  as  the  case  may  be.  It  then  becomes  the  duty 
of  tho  city  clerk  to  proceed  to  make  up  the  city  tax  book. 
Section  6999  R.  3.  Missouri  1929,  provides  as  follows; 

"When  the  board  of  aldermen  shall  have  fixed 
the  rate  of  taxation  for  any  given  year,  the 
city  cl^rk  shall  make  out  appropriate  and 
accurate  tax  books,  and  shall  therein  set  out 
In  suitable  columns,  opposite  the  name  of 
each  person  and  the  Item  of  taxable  property 
as  returned  by  the  assessor  and  board  of 
equalization,  the  an  mnt  of  taxes,  whether 
general  or  special,  due  thereon,  and  shall 
charge  the  collector  with  the  full  amount 
of  taxes  levied  and  to  be  collected;  the 
clerk  shall  also  charge  the  city  collector 
with  all  licenses  and  other  duties  of  all 
kinds  to  be  collected." 

The  tax  book  thus  prepared  and  in  the  hands  of  the  city 
collector  then  becomes  his  warrant  for  the  collection  of  the 
t xes  and  is  of  course  the  best  evidence  of  the  taxpayers' 
obligationto  v ay  the  taxes.  The  provisions  of  Section  7000 
of  course  should  not  be  overlooked.  This  section  requires 
the  City  Collector  to  report  monthly  his  collection  of 
taxes  and  all  other  sums  received. 
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CONCLUSION 


These  specific  statutory  provisions  leave  no  doubt 
as  to  the  method  which  Is  to  be  oursued  In  prep  >i*lng  the 
tax  book  for  the  collection  of  delinquent  taxes  due  cities 
of  'he  fourth  class.  The  duty  of  the  preparation  of  the 
tax  book  rests  upon  the  olty  clerk  who,  after  extending  the 
amount  of  taxes  In  the  book,  delivers  the  same  to  the  city 
collector  who  Is  charged  therewith,  and  proceeds  with  the 
collection  of  such  taxes.  It  Is  the  onlnlon  of  thin  offloe 
that  you  are  not  required  fcnd  are  without  authority  to 
extend  olty  taxes  due  cities  of  the  fourth  class  upon  the 
general  tax  book  which  you  prepare  for  taxes  due  for  state 
and  cou  vty  purposes. 


• II. 

Current  taxes  due  towns  and 
villages  may  not  be  extended 
In  state  and  county  tax  book. 

We  direct  attention  to  Article  IX,  Chapter  38,  R.  3. 
Missouri  1929,  which  deals  particularly  with  towns  and 
villages.  Under  the  provisions  of  this  article  and  particu- 
larly Section  7108  the  chairman  of  the  Board  of  Trustees  is 
authorized  to  procure  and  the  county  clerk  Is  directed  to 
deliver  to  him  a certified  abstract  of  the  assessmeht  book 
corrected  by  the  Board  of  Equalization  of  all  property  In 
the  town  which  has  been  assessed  for  taxes  for  state  and  county 
purposes,  together  with  the  assessedvalue  thereof.  Thereupon 
the  Board  of  Trustees  Is  required  to  levy  the  taxes  for  the 
town  based  upon  the  assessment  therein  contained.  Thus  far 
the  procedure  Is  essentially  similar  under  the  statute  to 
cities  of  the  fourth  class.  However,  in  this  article  we 
fall  to  find  any  specific  seotlon  directing  any  officer  of 
the  town  to  prepare  the  tax  book.  However,  flection  7109 
provides  In  part  as  follows: 

"All  asressments  on  real  and  personal  pro- 
perty within  the  limits  of  such  town,  which 
may  be  certified  and  transmitted  to  the  board 
of  trustees  from  time  to  tine,  as  provided 
In  the  preceding  section,  shall  be  taken  and 
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considered  as  the  lawful  and  pfoper  assess- 
ment  on  which  to  levy  and  collect  the 
municipal  taxes  of  the  town,  and  the  payment 
of  all  taxes  authorized  by  this  article 
shall  be  enforced  by  the  collector  in  the 
same  manner  and  under  the  same  rules  and 
regulations  an  may  be  provided  by  law,  etc. 

Thus  It  plainly  appears  that  the  abstract  which  hae  been 
certified  becomes  and  is  the  assessment  for  town  taxes.  A 
following  section,  7111,  specifically  authorizes  the  Board 
to  comD  nsate  the  co\mty  clerk  for  certifying  and  transmitt- 
ing "an  abstract  of  the  property  within  such  town  made 
taxable  by  law  for  state  purposes'1.  No  further  or  other 
provision  for  compensation  to  the  county  clerk  in  provided. 
No  compensation  is  provided  to  the  Clerk  for  the  extension 
of  any  taxes,  etc.  While  this  provision  of  the  law  in  some- 
what indefinite,  to-wlt,  as  to  who  makes  up  the  tax  book, 
we  believe  that  under  the  general  scheme  as  evidenced  from 
the  other  laws  enacted,  that  it  is  not  contemplated  that  the 
town  taxes  be  extended  on  the  book  for  state  and  county 
purooses  and  collected  by  the  county  collector,  as  such 
provision  would  make  unnecessary  the  appointment  of  a city 
collector  and  would  eliminate  from  that  office  a great  part 
of  the  duties  which  it  naturally  encompasses.  We  call 
attention  to  Section  7100  which  authorizes  the  Board  of 
Trustees  to  appoint  "an  assessor,  collector^^^and  such 
other  officers,  servants  and  agents  as  raaj  be  necessary." 
Thus,  the  oard  of  Trustees  have  ample  authority  to  appoint 
a city  collector  whose  primary  duty  would  be  the  collection 
of  current  city  taxes  on  real  estate  and  personal  property. 
Also,  under  this  lection  the  Board  of  Trustees  have  the 
power  to  app  int  such  other  officers  and  employees  as  nay 
be  necessary.  It  is  quite  certain  that  under  this  provision 
they  would  have  authority  to  appont  either  officers  or 
employees  to  prepare  the  tax  book,  extending  the  taxes  on 
the  certified  oopy  of  the  abstract  received  from  the  county 
clerk  or  preparing  a new  and  separate  tax  ook  showing  the 
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amount  of  taxes  levied.  An  examination  of  this  Article 
shows  that  there  Is  no  provision  for  the  certification  of 
the  levy  of  taxes  to  the  county  clerk  or  to  the  county 
collector.  Without  such  certification  those  parties  would 
be  unable  to  extend  upon  the  county  tax  books  the  taxes 
levied  and  assessed  against  the  property  for  town  purposes. 
It  should  also  be  noted  that  in  making  provision  for  the 
fee 8 and  compensation  of  the  county  clerk,  no  portion  of 
the  expense  of  preparing  the  tax  book  for  state  and  county 
jbarpos-'S  is  charged  to  any  town  or  village  or  municipality, 
but  that  expense  is  payable  out  of  the  state  and  county 
treasuries.  Section  10007. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that 
you  as  county  clerk  of  the  county  of  St. Louis  are  without 
authority  to  extend  taxes  due  towns  and  villages  upon  the 
current  tax  book  containing  taxes  due  for  state  and  coxmty 
"urposes,  but  that  taxes  due  such  town:  and  villages  should 
be  incorporated  into  a tax  book  prepared  by  the  town  or 
village  officials  or  employees  from  the  certified  cony  of 
the  abstract  of  the  a'  eessraent.  The  policy  of  the  law,  as 
exemplified  by  the  statutory  enactments  of  the  legislature 
relative  to  cities  of  the  fourth  oIrrf  slow  this  to  be  the 
recognized  and  established  manner  of  providln  • for  the 
collection  of  such  taxes. 


APPROVED: 


submitted. 


ks3lstant  Attorney  General 


J.  E.  f A^LOR 

(Acting) Attorney  General 
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IiftSANI TY  IIQUIoI IT ON : Cost  of  same  may  be  paid  by  county  court 

if  a person  is  declared  insane  and  his 
estate  is  insufficient  to  pay  cost. 

IAUPER  OATH:  It  is  within  discretion  of  court  to  allow  a person 
to  twice  file  and  prosecute  sane  suit  as  a poor 
person  when  first  suit  was  dismissed. 


June  14,  1937. 


Honorable  George  H.  Miller 
Prose outing  Attorney 
Hickory  County 
Hermitage,  Missouri. 


Dear  3ir: 


* This  Department  is  in  receipt  of  your  letter 
of  May  3,  1937,  in  which  you  request  an  opinion  as 
follows: 


"We  have  a Spanish  American  bar 
Veteran  in  our  county  who  draws 
#60.00  a month  veteran’s  compen- 
sation. He  is  an  habitual  drunkard 
and  refuses  to  provide  for  his 
family,  spending  praotioally  all 
his  money  for  liquor  and  beer. 

His  check  is  turned  over  each  month 
to  a beer  parlor  operator.  He 
doesn't  live  with  his  family,  re- 
fuses to  provide  for  them. 

"Suit  wa3  instituted  by  the  lady 
in  Probate  Court  to  have  her  husband 
declared  an  habitual  drunkard.  The 
lady  is  insolvent  and  has  no  folk 
who  would  go  her  bond  for  costs  in 
case  of  suit.  She  was  permitted  to 
sue  as  a poor  person,  but  the  suit 
was  dismissed  because  the  Veterans' 
Bureau  had  not  been  notified  with 
the  required  ten  days*  notice.  Jhe 
has  one  son  who  is  in  the  CCC.  When 
this  boy  comes  home,  the  family  of 
four  will  be  practically  dependent 
upon  the  county. 

"Would  it  be  proper  for  the  Probate 
Judge  to  allow  her  to  sue  again  as 
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a poor  person,  or  Is  there  any  way 
by  which  the  county  could  pay  the 
costs  of  the  suit?" 


Your  request  contains  two  questions,  as  we 
understand  it: 

First:  May  the  Probate  Court  after 
having  permitted  a person  to 
file  an  action  as  a poor 
person,  again  permit  that 
person  to  file  and  prosecute  - 
said  aotion  as  a poor  person, 
where  the  first  aotion  was 
dismissed  for  failure  to 
notify  a necessary  party 
thereto. 

Jecond:  May  the  County  Court  pay  the 
costs  of  such  a proceeding  as 
is  contemplated  in  the  instant 
case. 


We  shall  take  up  these  questions  in  the  order  set  forth. 

Jection  1240  R.  3.  Missouri,  1929,  in  part 
as  follows: 


"If  any  court  shall,  before 
or  after  the  commencement  of 
any  suit  pending  before  it, 
be  satisfied  that  the  plaintiff 
is  a poor  person,  and  unable  to 
prosecute  his  or  her  suit,  and 
pay  the  costs  and  expenses  thereof 
such  court  may,  in  its  discretion, 
permit  him  or  her  to  commence  and 
prosecute  his  or  her  aotion  as  a 
poor  person,  and  thereupon  such 
poor  person  shall  have  all  necess- 
ary process  and  proceedings  as  in 
other  cases,  without  fees,  tax  or 
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3.  W.  164, 
question  of 

whether  the  trial  court  abused  Its  discretion  In  not 
sustaining  a motion  to  3tay  the  proceedings  until  plain- 
tiff had  paid  the  costs  of  a former  suit  upon  the  same 
cause  of  action,  where  the  former  action  had  been  dianissed. 
The  court  said:  (3.\.  166). 

"It  is  contended  that  the  court 
In  overruling  defendant's  motion 
to  stay  plaintiff's  case  until  he 
had  paid  the  oosts  of  the  former 
suit  upon  the  same  cause  of  action, 
did  not  exercise  a sound  discretion. 

We  think  it  did.  It  was  shown  that 
on  account  of  his  poverty  he  was 
allowed  to  sue  as  a poor  person 
in  the  Federal  Court.  Our  statute 
provides  that  he  may  also  sue  in 
the  Jtate  courts  on  account  of  his 
poverty  and  it  would  be  a contradic- 
tion to  deny  his  right  to  prooeed 
with  his  case  because  he  had  failed 
to  pay  the  oosts  in  a case  wherein 
he  was  allowed  to  sue  as  a poor 
person,  and  when  it  was  reasonable 
to  suppose,  nothing  to  the  contrary 
appearing,  that  his  financial  condition 
wms  unchanged," 
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charge ; 


* * * 


but  if  Judgment 


is  entered  for  the  plaintiff, 
costs  shall  be  recovered,  which 
shall  be  collected  for  the  U3e 
of  the  officers  of  the  court," 


In  Fox  v.  Dold  Packing  Company,  70 
96  Mo.  App.  180,  the  court  had  before  it  the 


In  Carrier  v.  Missouri  Pacific  Ky.  Co.,  74  3.W; 
1002,  1004,  the  Court,  with  a similar  question  before  it, 
said: 


"The  action  cf  the  trial  court  in 
overruling  defendant's  motion  to 
restrain  plaintiff  from  prosecu- 
ting this  action  until  the  costs 
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in  the  former  suit  upon  the  same 
cause  of  action  were  paid,  and  in 
making  an  order  requiring  plaintiff 
to  give  security  for  costs  in  the 
case  at  bar,  and  then  permitting 
her  to  prosecute  it  as  a poor  person, 
is  assigned  for  error.  With  respect 
tc  the  first  proposition,  it  seems 
to  be  a matter  resting  in  the  sound 
discretion  of  the  court  and  not 
appealable. " 


These  citations  necessarily  lead  us  to  the  con- 
clusion, that  the  action  of  any  court,  in  permitting  a 
person  to  file  and  prosecute  an  action  as  a poor  person, 
where  that  same  action  has  formerly  beon  instituted  and 
proseouted  as  a poor  person,  but  dismissed,  is  wholly 
within  the  sound  discretion  of  3aid  court. 

The  second  question  which  we  heve  set  out  above 
is  whether  the  county  may  pay  the  oost3  of  such  proceedings? 

The  action  heretofore  brought  by  the  informant 
in  the  instant  case  and  dismissed  for  failure  to  notify 
a necessary  party  thereto,  evidently  was  brought  under 
Chapter  1,  Article  IS,  R.  S.  Missouri,  1929,  relating 
to  guardians  of  drunkards  and  confinement  of  drug  addicts. 
Section  500  of  this  Chapter  provides,  among  other  things, 
that  if  an  aotion  is  brought  under  this  Chapter  that  the 
Court  shall  proceed  therein  in  r11  respects  as  herein 
provided  in  respect  to  an  idiot,  lunatic  or  person  of 
unsound  mind.  Chapter  1,  Article  18,  H.  3.  Missouri, 

1929,  relates  to  the  appointment  of  guardians  and  curators 
of  insane  persons,  and  would  govern  the  proceedings  of  an  • 
action  brought  under  Chapter  1,  Article  19,  R.  3.  !Lissouri, 
1929. 

* Section  513  of  Chapter  1,  Article  19,  R.  3. 
Missouri,  1929,  is  in  part  as  follows: 

"All  fees  of  the  Probate  Court  and 
fees  and  mileuge  of  the  sheriff 
shall  be  the  same  as  In  like  pro- 
ceedings in  the  inquisition  und 
oare  of  insane  patients,  and  shall 


Honorable  George  H.  Killer  -5- 


June  14,  1937* 


also  be  paid  out  of  the  county 
treasury  by  order  of  the  county 
court:  but  all  such  expenses,  fees 
and  mileage  shall  be  a charge  upon 
any  estate  of  the  patient  subject 
to  appropriation  as  hereinabove 
provided,  and  for  the  payment  of 
whloh  by  the  curator  into  the  county- 
treasury,  said  probate  may  and  shall, 
from  time  to  time  upon  application 
of  the  county  court,  make  order  for 
the  sale  and  transfer  of  title  of 
such  estate  as  in  the  oase  of  estates 
of  insane  persons  under  guardianship, 
and  for  payment  into  such  county 
treasury. " 


Section  454,  Chapter  1,  Article  18,  R.  3* 
Missouri,  1929,  is  as  follows: 

".Vhen  any  person  shall  be  founa  to 
be  insane  according  to  the  preceding 
provisions,  the  costs  of  the  proceed* 
ings  shall  be  paid  out  of  his  estate, 
or,  if  that  be  insufficient,  by  the 
county. " 


The  two  sections  quoted  supra  are  clear  and 
have  but  one  meaning  and  as  such  are  not  open  for  con- 
struction* Cummings  v*  Kansas  City  Public  service  Company, 
66  3.  'A'i  (2d)  920*  Under  the  provisions  of  Jections  513 
and  514,  R.  3.  Missouri,  1929,  the  county  may  pay  the 
costs  of  an  insanity  proceeding  if  said  person  alleged 
to  be  insane  is  so  deolared  to  be,  and  then  only  if  the 
estate  of  said  insane  person  is  insufficient  to  pay  t at 
oost* 


Therefore  it  is  the  opinion  of  this  Depart- 
ment that  it  is  within  the  sound  discretion  of  the  Probate 
Court  to  permit  a person  if  all  the  facts  and  oiroumstanoes 
Justify  doing- so,  to  reoommence  and  prosecute  an  action  as 
a poor  person,  where  the  first  suit  so  authorized  und 
instituted  was  dismissed  for  failure  to  serve  notice  upon 
a necessary  party  thereto. 
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It  is  further  our  opinion  that  the  county 
may  pay  the  costs  of  an  insanity  inquisition,  if  the 
person  alleged  to  be  insane  is  so  declared  to  be,  and 
then  only  if  the  estate  of  the  insane  person  is  insuffi- 
cient to  pay  the  costs  of  said  inquisition.  If  the  per- 
son so  alleged  to  be  incapacitated  is  discharged,  then 
the  costs  will  fall  upon  the  informant  unless  said 
informant  is  an  officer  acting  officially,  then  in  such 
case  the  county  may  pay  the- costs  as  provided  in  Sections 
454  and  513,  R.  S.  Missouri,  1929. 

' In  the  instant  case  it  appears  from  the  facts 
before  us,  that  the  person  alleged  to  be  incapacitated, 
if  declared  to  be  so,  will  have  an  estate  which  will 
probably  be  sufficient  to  cover  the  necessary  costs  of 
this  inquisition,  and  further  that  if  the  court  in  the* 
exercise  of  its  sound  discretion  permits  the  informant, 
who  is  not  an  officer  acting  officially,  to  recommence 
and  prosecute  this  action  and  the  person  alleged  to  be 
incapacitated  is  discharged  upon  a hearing,  then  the 
costs  of  the  inquisition  will  not  be  paid  by  anyone. 


Respectfully  submitted. 


01 LIVER  W.  NOLEN, 

Assistant  Attorney  General 


APPROVED: 


jxira 

(Acting)  Attorney  General 
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Method  of  ascertaining  the  assessment  next  be- 
fore the  last  assessment  and  the  valuation  of 
distributable  property  of  utilities  in  a 
school  district  as  being  a basis  for  a school 
bond  issue. 
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A 


Mr,  George  H,  Miller 
Prosecuting  Attorney 
Hickory  County 
Hermitage,  Missouri 


Dear  Mr.  Miller: 


This  will  acknowledge  your  request  of  July  19, 
wherein  you  requested  an  opinion  of  this  department , your 
letter  being  as  follows: 

"Section  8199  of  the  1929  Statutes 
provides  that  a school  loan  shall 
not  exceed  five  per  cent  of  the 
value  of  the  taxable  property 
therein,  to  be  ascertained  by  the 
assessment  next  before  the  last 
assessment  for  State  and  County 
purposes  previous  to  the  incurring 
of  said  indebtedness, 

"Would  it  be  possible  in  voting 
bonds  this  year  to  base  the 
five  per  cent  on  the  1934  assess- 
ment instead  of  1935? 

"Our  railroad  and  utility  tax  comes 
in  one  lump  sum  and  then  is  apportion- 
ed to  the  schools,  being  based  on 
enumeration  but  no  valuation  is  set 
off  to  any  certain  district.  In 
valuing  these  utilities,  how  could 
one  district  arrive  at  a valuation 
to  be  added  to  the  rest  of  its 
taxable  property  for  the  purpose 
of  voting  bonds? 

"Thanking  you  very  much,  I am." 
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I 


Your  first  question  is  based  upon  Section  9199, 
Revised  Statutes  Missouri  1929,  which  is,  in  part,  as 
follows* 


"The  loan  authorized  by  the  preced- 
ing section  shall  not  be  contracted 
for  a longer  period  than  twenty 
years,  and  the  entire  amount  of  said 
loan  stall  at  no  time  exceed,  in- 
cluding the  present  indebtedness 
of  said  district,  in  the  aggregate 
five  per  cent,  of  the  value  of  the 
taxable  property  therein,  to  be 
ascertained  by  the  assessment  next 
before  the  last  assessment  for 
state  and  county  purposes  previous 
to  the  incurring  of  3aid  indebted- 
ness, the  rate  of  interest  to  be 
agreed  upon  by  the  parties,  but 
in  no  case  to  exceed  the  highest 
legal  rate  allowed  by  contract;  * * " 


The  clause  Included  in  said  section  ,Tto  be 
ascertained  by  the  assessment  next  before  the  last 
assessment  for  state  and  county  purposes  previous  to 
the  incurring  of  said  indebtedness,"  is  construed  in 
the  case  of  Steinbrenner  v.  St.  Joseph,  285  Mo.  1.  c. 

329  (first  paragraph),  wherein  the  court  uses  the  follow- 
ing language: 

"We  have  above  noted  that  the  word 
'assessment*  as  used  in  the  Constitu- 
tion means  a completed  assessment. 

The  assessment  which  began  in  June, 

1918,  was  not  completed  by  the  State 
Board  of  Equalization  until  September, 

1919,  so  that  at  the  time  the  city 
was  acting  in  this  bond  matter,  this 
was  no  assessment  at  all,  or  to  be 
used  for  any  purpose  in  this  case. 
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In  Hay,  1919,  tlie  first  preceding 
completed  assessment  vma  that  of 
1917,  or  the  one  begun  in  June, 
1917.  ’The  assessment  next  before 
the  last  assessment,*  using  the 
language  of  the  Constitution,  oould 
be  none  other  than  the  assessment 
begun  in  June,  1916,  and  completed 
sometime  in  1917. " 


Under  section  9779  R.  o.  ilo.  1929,  "Real  estate 
sliall  be  assessed  at  the  assessment  v/iiioh  shall  commence 
on  the  first  day  of  June,  1893  and  shall  be  required  to 
be  assessed  every  year  thereafter." 

Under  ^action  9800  R.  o.  Lo.  1929,  "The  assessor 
shall  make  out  and  return  to  the  County  Court  on  or  before 
the  20th  day  of  January  of  every  yeur,  a fair  copy  to  the 
Assessor’s  book,  and  the  Clerk  of  the  County  Court  shall 
immediately  make  out  an  abstract  of  the  assessment  book 
and  forward  the  Bume  to  the  sitate  Auditor,  to  be  laid  be- 
for  the  otate  Board  of  Equalization. " 

Under  mention  9862  R.  o.  Ho.  1929,  "Thu  otate 
Bourn  of  Equalization  shall  meet  at  the  Capitol  in  Jeffer- 
son City  on  the  last  hednesduy  in  February,  1894  and  ovary 
year  thereafter  to  equalize  the  valuation  of  the  real  pro- 
perty." 


The  otate  .equalization  Boeru  has  not  yet  com- 
pleted the  assessment  for  the  year  of  1936.  In  speaking  on 
this  question,  the  oupreme  Court  in  the  case  otate  ex.  rel 
vs  Gordon,  251  lo.  1.  c.  309,  said,  "The  assessments  desig- 
nated in  the  constitution  as  necessary  to  be  considered  in 
determining  the  per  centum  of  indebtedness,  mean  the  two  sue 
cossive,  antecedent,  completed  assessments  made  by  the  otate 
Board  of  equalization  previous  to  the  incurring  of  indebted 
ness.  Tliis  must  bo  true  for  until  the  Stats  Board  of  Equal! 
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zation  has  completed  its  labor,  the  total  amount  of  tax- 
able property  in  a subdivision  cannot  be  determined." 

Therefore,  it  is  the  opinion  of  this  depart- 
ment, under  the  rule  of  lav/  above  stated,  that  the  asses- 
sed valuation  for  the  year  1934  v/ill  be  the  basis  to  be 
used  in  determining  the  amount  of  indebtedness  which 
could  be  incurred  by  the  school  district. 


II. 


In  your  second  question  you  ask  "In  valuing 
these  utilities,  how  could  one  uistrict  arrive  at  u 
valuation  to  be  added  to  the  rest  of  its  taxable  pro- 
perty for  the  purpose  of  voting  bonds?" 

In  voting  utilities  we  must  recognize  two 
classes:  first,  distributable;  second,  local.  For  in- 
stance, the  first,  applied  to  railroads,  consists  of 
the  roadbed,  rolling  stock  and  other  movable  property. 
This  class  is  returned  by  the  corporation  to  the  audi- 
tor, assessed  as  an  entirety,  en  masse,  by  the  ^tate 
Board  of  Equalization,  and  the  value  thereof  apportion- 
ed to  the  several  counties,  cities,  towns,  villages,  and 
municipal  townships  in  which  such  railroad  is  located, 
and  the  assessment  certified  to  the  county  court. 

The  other  class , which  may  be  designated  as 
local  property,  e:  bracing  all  other  property  of  such 
railroads  and  which  is  not  returned  to  the  Auditor,  is 
assessed  by  the  local  authorities  as  other  local  pro- 
perty is  assessed,  ^ee  sections  10012-17-22-24-25-28 
and  29  of  the  1929  statutes.  , 
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Upon  these  assessments  the  county  court  levies 
the  taxes  authorized  by  law. 

Your  questions  relate  to  the  first  class,  which 
is  designated  by  court  decisions  as  being  distributable 
or  tangible  property. 

Taxes  for  school  purposes  are  directed  to  be 
levied  at  an  average  rate  on  distributable  property.  Sec- 
tion 10029,  1929  statutes,  provides: 

"Such  average  rate  for  school 
purposes  shall  be  ascertained  by 
adding  together  the  local  rates 
of  the  several  school  districts 
in  the  county,  and  by  dividing 
the  sum  thus  obtained  by  the 
whole  number  of  districts  levying 
a tax  for  school  purposes,  and 
shall  cause  to  be  charged  to  said 
railroad  companies  taxes  for  sahool 
purposes  at  said  average  rate  on 
the  proportionate  value  of  said 
railroad  property  so  certified  to 
the  county  court  by  the  state 
auditor,  under  the  provisions  of 
this  article,  and  the  said  clerk 
shall  apportion  the  said  taxes 
for  school  purposes,  so  levied 
and  collected,  among  all  the 
school  districts  in  his  county, 
in  proportion  to  the  enumeration 
returns  of  said  district." 


In  construing  said  statute  the  Supreme  Court,  in 
the  case  of  State  v.  Y.addill,  52  S.  W.  (2d)  1.  c.  479, 
said: 

"Stated  iQore  concisely,  the  method 
prescribed  by  statute  for  the  assess- 
ment and  taxation  of  the  distributable 
property  of  a railroad  company  is  this : 

The  state  tax  commission  shall  assess 
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the  aggregate  valuation  of  such 
property,  regardless  of  its  loca- 
tion in  this  state.  The  state  board 
of  equllization  shall  then  equalize 
such  aggregate  valuation  and  appor- 
tion it,  on  a mileage  basis,  to  the 
counties,  municipal  townships , cities , 
and  towns  in  which  the  property  or 
some  part  of  it  is  located,  and 
certify  the  result  of  its  action  to 
the  county  courts  of  the  proper 
counties.  On  the  aggregate  value 
apportioned  to  a county,  the  county 
court  of  such  county  shall  levy 
taxes  for  county  purposes  at  the 
same  rate  levied  on  other  property 
in  the  county f or  such  purposes  j on 
the  apportionments  made  to  municipal 
townships,  cities,  and  towns, 
respectively,  it  shall  levy  taxes  at 
the  same  rates  levied  on  other  prop- 
erty within  the  territorial  boundaries 
of  those  subdivisions  and  agencies 
for  their  respective  purposes;  and  on 
the  apportionment  made  to  the  county 
it  shall  make  a further  le  vy  of  taxes 
for  school  purposes  - at  the  average 
rate  as  heretofore  defined.  The 
school  taxes  so  levied  shall  be  dis- 
tributed when  collected,  not  on  a 
mileage  basis  to  the  school  districts 
in  which  some  part  of  the  railroad 
is  located,  but  to  all  the  districts 
in  the  county,  the  fund  to  be  ap- 
portioned among  them  according  to 
their  enumeration  returns. 

"A  reading  of  the  three  sections  re- 
lating to  the  assessment  and  taxation 
of  the  property  of  street  railroad 
companies  in  connection  with  those 
prescribing  the  method  for  the  assess- 
ment and  taxation  of  the  property  of 
other  railroad  companies  leaves  no 
doubt  but  that  the  property  of  the 
former,  as  described  in  said  section 
10019,  is  required  to  be  Assessed, 
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apportioned,  certified  and  the  taxes 
thereon  levied’  in  the  manner  pre- 
scribed for  the  assessment  and  taxation 
of  the  distributable  property  of  the 
latter.  With  respect  to  the  manner 
so  prescribed,  there  is  no  provision 
for  the  state  tax  commission  to 
separately  assess  for  each  school 
district  into  which  a street  railroad 
extends  the  part  of  the  property  of 
the  company  owning  the  road  which  is 
located  in  such  district.  Nor  is 
there  any  for  the  state  board  of 
equalization  to  make  apportionments 
of  the  aggregate  value  to  school 
districts.  On  the  contrary,  the 
affirmative  provisions  of  the  statutes 
negative  the  doing  of  either  of  these 
things.  It  follows  that  the  questions 
touching  the  duties  of  the  tax  commis- 
sion and  the  state  board  of  equaliza- 
tion respectively,  as  heretofore 
stated,  must  be  answered  in  the  negative.” 


Under  Section  9854  (6),  article  4,  Chapter  59, 
in  1929  statutes,  other  utilities  would  be  assessed  in 
the  same  manner  as  said  railroad  property. 

Under  the  Constitution  (Section  12,  Article  X), 
a school  district  can  issue  bonds  not  exceeding "five 
per  cent  of  the  value  of  the  taxable  property  therein,11 
and  where  such  distributable  property  of  the  railroad 
or  utility  does  not  touch  a particular  school  district 
we  do  not  see  how  any  part  of  the  valuation  of  said 
property  can  be  said  to  oe  within  the  particular  s chool 
district. 

The  court,  in  State  v.  Waddill,  supra,  held* 

"there  is  no  provision  for  the  state 
tax  commission  to  separately  assess 
for  each  school  district  into  which 
a street  railroad  extends  the  part 
of  the  property  of  the  company  own- 
ing the  road  which  is  located  in 
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such  district.  Nor  is  there  any 
for  the  state  board  of  equaliza- 
tion to  make  apportionments  of 
the  aggregate  value  to  school 
districts. " 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department 
that  the  distributable  public  utility  property  that  is 
not  within  tlfe  school  district  can  not  be  considered  as 
a part  of  its  taxable  property  for  the  purpose  of  serv- 
ing as  a basis  of  a bond  issue. 


Respectfully  submitted. 


S.  V.  MEDLING 

Assistant  Attorney  General 


APPROVED: 


j;  s.  Taylor 

(Acting)  Attorney  General 
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County  where  proceedings  originally  instituted 
liable  for  costs  for  transportation  of  prisoner  on 
account  of  insufficiency  of  county  jail* 
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Honorable  i-illis  H,  iJ.tchell 
Prosecuting  Attorney 
Douglas  County 
A va , 4 s souri 


FILED 


Dear  *^r.  Mitchell: 


This  is  to  acknowledge  your  letter  of  recent 
date  relative  to  the  liability  for  the  payment  of  the 
sheriff's  fees  for  transportation  of  a prisoner  in  a certain 
criminal  case.  The  facts  necessary  for  the  determination 
of  the  question,  as  gathered  from  your  letter,  are  as  follows: 

One  Johnny  Huff  was  charged  with  murder  in  the 
first  degree  by  an  information  filed  in  Douglas  County,  On 
application  for  a change  of  venue  defendant's  case  was  sent 
to  Ozark  County,  where  defendant  was  lodged  in  jail  following 
the  transfer  of  the  case,  not  being  admitted  to  bail.  The 
case  was  continued  from  time  to  time  and  on  account  of  the 
insufficiency  of  the  jail  in  Ozark  County,  by  order  of  court 
he  wa.  removed  and  confined  in  the  County  Jail  of  Greene  County 
and  Jackson  County  during  the  pendency  of  the  case,  ‘Ihe  bill 
of  the  oheriff  of  Ozark  County,  for  transporting  Hu  f to  these 
jails  for  safekeeping,  is  ^80, 00,  The  ^tate  auditor  has 
refused  to  audit  and  pay  same. 

Your  question  is,  whether  or  not  the  otate  is  liable 
for  the  cost  of  transporting,  and  if  the  otate  is  not  liable 
which  of  the  two  counties,  Ozark  or  Douglas,  is  liable  for 
same? 


ihe  question  calls  for  an  examination  of  the  statutes 
pertaining  to  the  payment  of  costs  in  criminal  cases, 

Section  3846,  R,  6,  i..o,  1929,  provides  in  part  as 

follows: 


uIn  any  criminal  cause  in  which  a 
change  of  venue  is  taken  from  one 
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county  to  any  other  county,  for  any 
of  the  causes  mentioned  in  existing 
laws,  and  whenev  r a prisoner  shall, 
for  any  cause,  be  confined  in  the 
jail  of  one  county  for  an  offense  com- 
mitted in  another  county,  and  in  which 
costs  are  liable  to  be  paid  out  of  a 

county  treasury,  such  costs  shall  be 
paiu  Dy  the  county  in  which  the  indict- 
ment was  originally  found  or  the  pro- 
ceedings were  originally  instituted; 

dection  11791,  R.  S.  wo*  1929,  regulating  the  fees 
of  sheriffs,  county  marshals  and  other  officers  in  criminal 
cases,  provides  in  part  as  follows: 

"*  * * and  the  expenses  incurred  in 
transporting  prisoners  from  one  county 
to  another,  occasioned  by  the  insuffi- 
ciency of  the  county  jail  or  threaten- 
ed mob  violence,  shall  be  paid  by  the 
county  in  which  such  case  may  have 
originated.  * * *M 

Tie  think  the^e  sections  of  the  statute  provide  the 
answer  to  your  question  as  to  *vich  county  is  liable  for  the 
fees  due  the  dheriff  of  Ozark  County.  By  these  two  sections 
it  will  be  observed  that  the  liability  for  this  particular 
cost  is  not  placed  on  the  dtate  of  Missouri,  but  is  a liability 
of  the  counties  and  the  sole  question  to  be  determined  is 
which  of  the  two  counties,  Douglas  or  Ozark,  is  liable? 

It  is  apparent  that  it  was  the  intention  of  the 
Legislature  to  place  the  cost  of  transporting  a prisoner,  under 
the  circumstance j as  outlined  in  your  letter,  on  the  county 
in  which  the  case  may  have  originated.  In  other  words,  the 
liability  is  placed  where  the  actual  crime  was  committed.  We 
assume  that  the  order  of  the  court  made  in  this  case  is  suffi- 
cient and  was  occasioned  by  the  insufficiency  of  the  County 
Jail  of  Ozark  County. 
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It  is,  therefore,  the  opinion  of  this  Department 
that  the  fees  duo  the  -Sheriff  of  Ozark  County  for  transporting 
the  prisoner  for  safekeeping,  under  the  orders  of  the  Circuit 
Court,  should  be  and  are  duo  and  payable  by  Douglas  County,  as 
the  case  originated  in  that  County, 


Very  truly  yours. 


COV hLuj  R.  HEWITT 

assistant  Attorney -General 


aPjt'ROVGD: 


J.  a.  T,iY’LbK 

(acting)  attorney -General 
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APPROPRIATION:  Approval  by  the  Governor  of  appropria- 
tion bill  makes  funds  immediately 
available • 


August  27,  1937 


Dr.  J.  C.  Miller 
Acting  President 
State  Teachers  College 
Maryville,  Missouri 


Dear  Dr.  Miller: 


We  wish  to  acknowledge  your  letter  and  inclosures 
of  August  26,  1937,  wherein  you  request  our  opinion  as 
to  the  date  the  funds  appropriated  by  the  Fifty-ninth 
General  Assembly  to  the  various  state  teachers  colleges , 
as  set  forth  in  house  Bill  No.  503,  became  available  to 
them.  You  state  that  the  funds  must  have  been  avail- 
able before  June  29,  1937,  in  order  for  them  to  qualify 
for  a Federal  grant  for  which  applications  have  been 
made  • 


Certified  copies  of  three  affidavits  addressed 
to  Mr.  Edgar  C.  Burkhardt,  acting  State  Director  PV.A, 
under  date  of  August  26,  1937,  have  been  furnished  to 
this  department  to  which  the  name  of  honorable  Lloyd  C. 
Stark,  Governor  of  Missouri  is  affixed,  and  which  read 
as  follows: 


" August  26,  1937 

"ivir.  Edgar  C.  ourkhardt 
Acting  Director 
Public  Works  Administration 
Federal  Building 
St.  Louis,  Missouri 

Dear  Mr . Durkhardt : 

"On  June  24,  1937,  I had  a 
conference  with  the  Presi- 
dents of  the  five  State 
Teachers  Colleges  in  Missouri. 
The  purpose  of  this  conference 
which  had  been  called  by  me 
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was  to  release  the  funds  to  the 
Teachers  Colleges  which  had  boen 
appropriated  by  the  Fifty-Ninth 
General  Assembly  as  set  forth 
In  House  Bill  Number  503.  This 
bill  which  had  been  subsequently 
approved  by  both  the  Appropria- 
tions Committees  of  the  Senate 
and  House  of  Representatives 
was  passed  and  became  an  Act 
on  June  6,  1937. 

"At  the  conclusion  of  the  con- 
ference, I released  to  the 
Northeast  Missouri  State  Teachers 
College,  located  at  Kirksville, 
Missouri,  under  the  item  'Addi- 
tions' 1300,464  from  the  general 
revenue  of  the  state.  In  so  doing, 
I contemplated  the  construction 
of  an  education  building  with 
repairs  to  the  present  Junior 
high  school  building  and  an 
administration-arts  building 
on  the  campus  at  Kirksville. 

"Northeast  Missouri  State 
Teachers  College  had  filed  an 
application  for  a grant  from 
the  Public  Works  Administration 
which  had  been  approved.  The 
amount  of  funds  released  under 
'Additions'  included  the  appli- 
cant's part,  300,000,  on 
project  docket  No.  Mo.  1309. 

Yours  very  truly, 
(signed)  ^loyd  G.  Stark 

Governor . 

"STATE  OF  MISSOURI) 

County  of  Cole  ) 

"I,  Lloyd  C.  Stark,  Governor  of 
the  State  of  Missouri,  affirm 
that  the  matters  and  facts  as 
set  forth  in  the  foregoing  letter 
are  true. 


(signed)  Lloyd  C.  Stark 


Dr.  J.  C.  Miller 
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Governor 

(signed) 

J.  L.  Ritzenthaler 
Notary  Public 
(SEAL) 

Commission  expires  Jan.  21,  1941.  " 


August  26,  1937 


"Mr.  Edgar  C.Durkhardt 
Acting  Director 
Public  Works  Administration 
Federal  Building 
St.  Louis,  Missouri 

Dear  Mr . Burkhardt : 

"On  Jvne  24,  1937,  I had  a conference 
with  the  Presidents  of  the  five  State 
Teachers  Colleges  in  Missouri.  The 
purpose  of  this  conference  which  had 
been  called  by  me  was  to  release  the 
funds  to  the  Teachers  Colleges  which 
had  been  appropriated  by  the  Fifty- 
Ninth  General  Assembly  as  set  forth 
in  House  Bill  Numoer  503.  This  bill 
which  had  been  subsequently  approved 
by  both  the  Appropriations  Committees 
of  the  Senate  and  House  of  Representa- 
tives was  passed  and  became  an  Act  on 
June  6,  1957. 

"At  the  conclusion  of  the  conference 
I released  to  the  Northwest  Missouri 
State  Teachers  College,  located  at 
Maryville,  Missouri,  under  the  item 
of  ’Additions,'  £240,000  appropriated 
from  the  state  revenue  and  ! 35,000 
from  the  State  Teachers  College  fund. 
In  so  doing,  I contemplated  the 
erection  of  a training  school  building 
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and  library  building  on  the  college 
campus  at  Maryville. 

"Northwest  Missouri  State  Teachers 
College  had  filed  applications  with 
the  Public  »*orks  Administration  for 
grants  which  had  been  approved.  One 
application  was  for  a grant  of 
£135,000  to  be  applied  on  a train- 
ing school  building  to  be  constructed 
at  a cost  of  ? 300,860,  and  the  other 
application  was  for  a grant  of 
$62,000  to  be  applied  on  a library 
building  to  be  constructed  at  a cost 
of  138,994. 

"The  amount  of  funds  released  under 
'Additions’  included  the  applicant's 
part  of  242,854  on  Projects  Dockets 
No.  Mo.  1307  and  1328. 

Yours  very  truly, 

(signed)  Lloyd  C.  Stark 
Governor . 

"STATE  OP  MISSOURI) 

County  of  Cole  ) 

"I,  Lloyd  C.  Stark,  Governor  of  the 
State  of  Missouri,  affirm  that  the 
matters  and  facts  as  set  forth  in 
the  foregoing  letter  are  true. 

(signed)  Lloyd  C. Stark 
Governor 

(signed) 

J .L.Hitzenthaler 
Notary  Public 
(SEAL) 

Commission  expires  Jan.  21,  1941.  " 


" August  26,  1937 

"Mr.  Edgar  C.  Burkhardt 
Acting  Director 
Public  Dorks  Administration 
Pederal  Building 
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St.  Louis,  Missouri 

"Dear  Mr.  Burkhart: 

"On  June  24,  1937,  I had  a con- 
ference with  the  Presidents  of 
the  five  State  Teachers  Colleges 
in  Missouri.  The  purpose  of  this 
conference  which  had  been  called 
by  me  was  to  release  the  funds  to 
the  Teachers  Colleges  which  had 
been  appropriated  by  the  Fifty- 
Ninth  General  Assembly  as  set  forth 
in  House  Bill  Number  503.  This 
bill,  which  had  been  subsequently 
approved  by  both  the  Appropriations 
Committeos  of  the  Senate  and  House 
of  Kepresentatives,  was  passed  and 
became  an  Act  on  June  6,  1937. 

"On  June  22,  1937,  I had  a conference 
with  Dr.  J.  D.  Llliff,  President, 
Board  of  Curators  of  Lincoln  Uni- 
versity, and  I released  to  Lincoln 
University,  located  at  Jefferson 
City,  Missouri,  under  item  ’Addi- 
tions’ 200,000  appropriated  from 
the  general  revenue  fund.  In  so 
doing,  I contemplated  the  construc- 
tion of  a women's  dormitory  and  a 
library  building  on  the  campus  of 
Lincoln  University  at  Jefferson 
City,  Missouri. 

"Lincoln  University  had  filed  ap- 
plication for  a grant  from  the 
Public  Works  Administration  on 
this  project  which  had  been  approved. 
Your  application  was  for  a grant 
of  C 117, 000  to  be  applied  on  the 
above  project.  The  amount  of  funds 
released  under  'Additions'  included 
the  applicant's  part  of  $143,000 
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on  project  docket  No.  1322. 

Yours  very  truly, 
(signed)  Lloyd  C.  stakr 
Governor . 


MSTAT£  OF  MISSOURI) 

County  of  Cole  ) 

"I,  Lloyd  C.  Stark,  Governor  of  the 
State  of  Missouri,  affirm  that  the 
matters  and  facts  as  set  forth  in 
the  foregoing  letter  are  true. 

(signed)  Lloyd  C.  Stark 
Covernor 


(signed) 

J.  L.  Ritzenthaler 
Notary  Public 
(SEAL) 

Commission  explxes  Jan.  21,  1941." 


The  above  affidavits  state  that  House  Bill  No. 
503  was  finally  passed  by  both  Houses  of  the  Legisla- 
ture on  June  6,  1937. 

Article  IV,  Section  36,  of  the  Constitution  of 
Missouri,  provides  when  appropriation  bills  go  into 
effect,  as  follows! 

"No  law  passed  by  the  General 
Assembly,  except  the  general 
appropriation  act,  shall  take 
effect  or  go  into  force  until 
ninety  days  after  the  adjourn- 
ment of  the  session  at  which 
it  was  enacted,  unless  in  case 
of  an  emergency  (which  emergency 
must  be  expressed  in  the  preamble 
or  In  the  body  of  the  act ) , the 
General  Assembly  shall,  by  a vote 
of  two-thirds  of  all  the  members 
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elected  to  each  house,  otherwise 
direct;  said  vote  to  be  taken 
by  yeas  and  nays,  and  entered 
upon  the  journal." 


Section  65S,  Revised  Statutes  Missouri  1929, 
provides  when  the  laws  shall  take  effect,  in  part,  as 
follows: 


"a  law  passed  by  the  general 
assembly  shall  take  effect  ninety 
days  after  the  adjournment  of 
the  session  at  which  it  is  enact- 
ed, suoject  to  the  following  ex- 
ceptions s 

"(a)  A law  necessary  for  the  im- 
mediate preservation  of  the  public 
peace,  health  or  safety,  which 
emergency  must  be  expressed  in 
the  body  or  preamble  of  the  act 
and  which  is  declared  to  be  thus 
necessary  by  the  general  assembly, 
by  a vote  of  two-thirds  of  its 
members  elected  to  each  house, 
said  vote  to  be  taken  by  yeas 
and  nays,  and  entered  on  the 
journal,  or  a law  making  an  ap- 
propriation for  the  current  ex- 
penses of  the  state  government, 
for  the  maintenance'  of  the  state 
institutions  or  for  the  support 
of  public  schools,  shall  take 
effect  as  of  the  hour  and  minute 
of  its  approval  by  the  governor;  - 
which  hour  and  minute  may  be 
endorsed  by  the  governor  on  the 
bill  at  the  time  of  its  approval. 

# * * M 


It  is  to  be  noted  that  appropriations  for  the 
support  of  public  schools  take  effect’ the  hour  and 
minute  of  its  approval  by  the  Governor.' 


Dr.  J.  C.  filler 
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The  court,  in  the  case  of  oishop  v.  Prairie 
Oil  & Gaa  Company,  222  Pac.  (Oil)  954,  1.  c.  956,  in 
defining  the  term  'approval,'  states  as  follows! 

"To  give  'approval'  is  in  its 
essential  and  most  obvious 
meaning  to  confirm,  ratify, 
sanction,  or  consent  to  some 
act  or  thinc  done  by  another." 


That  the  Governor  sanctioned  or  consented  to 
the  Act  of  the  Legislature  appropriating  funds  for  the 
support  of  the  state  teachers  colleges, on  June  24, 
1937,  and  released  the  funds  appropriated  to  them  is 
evidenced  beyond  dispute  by  the  affidavits  hereinabove 
set  out. 


We  are  of  the  opinion  that  it  was  mandatory, 
under  the  above  statutory  and  constitutional  provisions, 
that  the  Governor  give  his  approval  to  the  Bill  to  make 
the  funds  available,  whether  same  be  orally  or  in 
writing,  and  that  when  the  Governor  announced  on  June 
24,  1937,  that  he  was  approving  same  and  that  the  funds 
would  be  released  they  were  available  to  the  use  of 
the  State  Teachers  Colleges  as  of  that  date. 


Respectfully  suomitted. 


MAX  WASSERMAH 

Assistant  Attorney  General 


APPROVED! 


J.  E.  TAYLCR 

(Acting)  Attorney  General 
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DOG  TAX;  Section  12881,  R.  S.  Mo.  1929,  providing  for  a 
local  option  dog  tax  is  not  affected  by  House 
Bill  No.  140,  1937  Session  Acts  of  Missouri. 


December  2,  1937. 

F 

Mr.  Willis  H.  Mitchell, 

Prosecuting  Attorney, 

Ava,  Missouri. 

Dear  Mr.  Mitchell: 

We  wish  to  acknowledge  your  request  for  an 
opinion  of  November  27,  1937,  which  is  as  follows: 

» 

"Owing  to  a difference  of  opinion 
of  some  of  the  attorneys  of  tills 
section,  I would  like  fur  trier  in- 
terpretation of  the  "dog  tax"  law, 

"Under  Section  12881  of  R.  S.  1929, 
it  provides  the  tax,  only  when  voted 
upon  by  the  people  of  the  county. 

Is  it  your  idea  that  the  1937  law 
overrides  this  voting  section  by  the 
counties.  And  is  a law  whether  or 
not  voted?  Or  does  it  have  to  be 
voted  as  provided  in  12881?  If  you 
will  notice  the  new  law  repeals  cer- 
tain sections  of  the  1929  R.  S.,  but 
does  not  repeal  Section  12881. 

"I  would  like  very  much  to  have  your 
opinion  on  tills  at  as  early  date  as 
is  convenient." 

Article  12,  Chapter  88  of  the  1929  Statutes, 
has  a title,  which  is  as  follows: 

"Dog  Tax  - Determined  by  Local  Op- 
tion. " 

The  proviso  In  Section  12881  of  said  Article 
12  provides  the  local  option  feature  which  must  be 
submitted  to  each  county  by  petition,  if  the  county 
desires  such  a law.  Section  12881  being,  in  part,  as 
follows : 


"#  i*  Provided  that  upon  the  fil- 
ing of  petition  signed  by  one 
hundred  or  more  householders  of 
any  county  and  presented  to  the 
county  court  at  any  regular  or 
special  session  thereof  more  than 
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Thirty  days  before  any  general 
election  to  be  had  and  held  in 
said  county,  it  shall  be  the  duty 
of  the  county  court  to  order  the 
question,  as  to  whether  or  not 
there  should  be  adopted  the  law, 
creating  a license  tax  on  dogs, 
submitted  to  the  qualified  voter, 
to  be  voted  upon  at  the  next  elec- 
tion, Upon  the  receiving  of  such 
petition  it  shall  be  the  duty  of 
the  county  court  to  make  an  order 
as  herein  recited,  and  the  county 
clerk  shall  see  that  there  is 
printed  upon  all  ballots  to  be  voted 
at  the  next  election  the  following* 

*For  creating  a license  tax  on  dogs. 

Yes.  No, 

(Erase  the  word  you  do  not  wish  to 
vote, )' " 

Article  12,  supra,  was  in  part  amended  by 
House  Bill  No,  140,  1937  Session  Acts  of  Missouri, 
but  such  amendments  do  not  purport  to  repeal  and  do 
not' repeal  by  implication  said  Section  12881  of  said 
Article  12, 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  depart- 
ment that  Section  12881,  providing  for  a local  option 
dog  tax,  is  not  affected  by  House  Bill  No,  140,  1937 
Session  Acts  of  Missouri, 


Yours  very  truly. 


S,  V.  MEDLIHG, 

Assistant  Attorney  General, 

APPROVED: 


Jr;  m AVT  HT? 

(Acting)  Attorney-General. 
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CORPORATIONS: 


Small  loon  companies  not  permitted  to 
contract  a charge  for  attorney  fees  and 
collection  costs  when  making  loans.  ... 


February  8,  1937. 


Honorable  0.  H*  Moberly 
Commissioner  of  Finance 
Jefferson  City,  Missouri 

Dear  Sir: 

We  acknowledge  your  request  for  an  opinion  dated 
January  27,  1937,  which  reads  as  follows: 

"A  company  licensed  to  ooerate 
under  the  'Small  Loan  Act*  has 
submitted  the  enclosed  note  to 
this  Department  for  an  opinion 
as  to  whether  the  incorporation 
of  the  phrase  'together  with  costa 
of  collection  and  a reasonable 
attorney's  fee,  if  placed  in  the 
hands  of  an  attorney  for  collec- 
tion* in  the  note  is  contrary  to 
the  provisions  of  the  Small  Loan 
jgw  and  whether  or  not  collection 
of  such  fees  would  be  a violation 
of  the  Small  i»oan  haw* 

"I,  therefore,  am  referring  the 
above  matter  to  you  and  will  ap- 
preciate an  opinion  thereon  at 
your  early  convenience** 

Corporations  organized  under  the  small  loan  act 
are  licensed  by  the  State  of  Missouri  to  make  loans 
in  accordance  with  the  provisions  of  Article  VII, 
Chapter  34,  K*  S*  Mo*  1929,  and  Section  5547  R*  S*  Mo* 
1929,  provides: 

"Upon  the  filing  of  such  applica- 
tion and  the  approval  of  said  bond 
and  the  payment  of  said  foe  the 
licensing  official  shall  issue  a 
license  to  the  pnpllcant  to  make 
loans  in  accordance  with  the  pro- 
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visions  of  this  article  for  a per- 
iod which  shall  expire  with  the  first 
day  of  July  next  following  the  date 
of  its  issuance,  ouch  license  shall 
not  be  assignable." 


Section  6556  H.  S.  Mo.  1929,  provides  for  the  small 
loan  corporations'  powers  and  limitations  in  contract- 
ing a loan,  and  reads: 


"Lvery  licensee  hereunder  may  loan 
money,  not  exceeding  in  amount  the 
sum  of  i*500.00,  and  may  charge, 
contract  for  and  receive  thereon 
interest  at  a rate  not  to  exceed 
two  and  one-half  per  centum  per 
month.  Interest  shall  not  be  pay- 
able in  advance  or  compounded  and 
shall  be  computed  ort  unpaid  bal- 
ances. In  addition  to  the  interest 
herein  provided  for,  no  further  or 
other  charge  or  amount  whatsoever 
for  any  examination,  services, 
brokerage,  commission  or  other 
thing  or  otherwise  shall  be  directly 
or  indirectly  charged,  contracted 
for  or  received,  except  the  fees 
allowed  by  law  actually  and  nec- 
essarily paid  out  by  the  licensee 
to  any  public  officer  for  filing, 
recording  or  reler sing  in  any  oublic 
office  any  instrument  securing  the 
loan,  which  fee  may  be  collected 
when  the  loan  is  made  or  at  any  time 
thereafter.  No  interest  or  charge 
in  excess  of  those  permitted  by  this 
article  shall  be  made,  contracted 
for  or  received,  and  if  any  such  is 
charged,  made,  contracted  for  or 
received,  the  contract  of  loan  and 
all  evidence  thereof  and  security 
and  lien  therefor  shall  be  void  and 
of  no  effect,  and  the  licensee  shall 
have  no  right  to  collect  or  receive 
any  orincipal,  interest  or  charge 
whatsoever  of  or  for  such  loan." 
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Section  655,  R*  S.  Ho*  1929,  provides  In  part: 

"The  construction  of  all  statutes  of 
this  state  shall  be  by  the  following 
additional  rules,  unless  such  con- 
struction be  plainly  repugnant  to  . 
the  Intent  of  the  legislature,  or  of 
the  context  of  the  same  statute: 

First,  words  and  phrases  shall  be 
taken  In  their  plain  or  ordinary 
and  usual  sense,  but  technical  words 
and  phrases  having  a peculiar  and 
appropriate  meaning  in  law  shall  be 
understood  according  to  their  tech- 
nical Import  * # *•" 


CONCLUSION. 


You  have  presented  a matter  of  statutory  construc- 
tion. 


This  department  is  of  the  opinion  that  the  above 
statutes  prohibit  a small  loan  company  from  contracting 
with  a client  to  charge  that  client  for  costs  of  col- 
lection and  attorney's  fees  should  the  loan  note  be 
placed  in  the  hands  of  an  attorney  for  collection* 

The  language  of  section  5566,  supra.  Is  unequivocal, 
and  the  Legislature  expressly  prohibits  such  loan  company 
from  making  charges,  other  than  Interest  charges,  and 
fees  allowed  by  law  actually  and  necessarily  paid  out  to 
a public  officer  for  filing,  recording  or  releasing  any 
instrument  securing  the  loan.  Such  extraneous  charge* 
are  not  allowable,  even  Indirectly.  When  such  anticipated 
items  of  expenditure,  such  as  costs  and  attorney’s  fees  are 
contracted  for  In  the  loan  note,  evidencing  the  contract 
of  a loan,  then  the  note  becomes  a void  Instrument  and 
the  licensee  loses  all  right  to  receive  principal  or  in- 
terest which  he  otherwise  would  have  been  entitled  to 
have  received* 


Respectfully  submitted 


APPROVED: 


WM.  ORR  SAWYERS 

Assistant  Attorney  General* 


J.  i.  taYLor  “ 

(Acting)  Attorney  General* 


SMALT- 

banks 
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) 
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Authorization  for  insurance  plan  for  "Small 
Loan  Companies"  not  approved.  Sec.  5556,  R.  S, 
1929,  discussed. 


February  12,  1957. 


b 


Honorable  0.  H,  Moberly 
Commiss inner  of  Finance 
Jefferson  City,  Missouri 


Dear  Mr.  Moberly* 


This  is  to  acknowledge  receipt  of  your  letter  of 
January  12,  in  which  you  request  the  opinion  of  this  Depart- 
ment. Your  letter  is  as  follows: 

"This  Department  heretofore  has  held 
that  a licensee  under  the  Small  Loan 
Law  could  not  withhold  funds  from  a 
borrower  for  the  purpose  of  paying  the 
premium  on  an  insurance  policy  covering 
personal  property  pledged  as  security 
for  a loan. 

"I  now  have  an  inqiry  from  Mr.  John 
W.  Creeknur,  Attorney,  Chicago,  Illinois, 
enclosing  a copy  of  an  opinion  of  the 
Attorney  General  of  the  State  of 
I Hi  ois  and  an  approved  form  of  Authori- 
zation to  Purchase  Irsurance,  all  bear- 
ing upon  the  particular  question  referred 
to  herein.  The  Small  Loan  Lav/  of  the 
State  of  Missouri  is  substantially 
the  same  as  that  of  the  State  of  Illinois, 
particularly  as  to  charges  which  may  be 
made,  contracted  for  or  received.  In 
view  of  the  opinion  of  the  Attorney 
General  of  the  State  of  Illinois, 
bearing  upon  the  question  of  withhold- 
ing funds  from  the  borrower  for  the 
purpose  of  paying  the  insurance  premium 
on  personal  property  mortgaged  to  the 
licensee,  I wculd  like  an  opinion  from 
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Your  office  on  the  cane  question.  In 
order  that  the  future  policies  of  this 
epartment,  relative  thereto,  nay  be 
definitely  established, 

"For  you r information  I am  enclosing 
the  letter  received  from  Lir.  Creekmur, 
together  with  the  copy  of  the  opinion 
from  the  Attorney  . xeneral  of  the  State 
of  Illinois  and  approved  form  of 
Authorization  to  Purchase  Insurance, 
which  enclosures  yon  will  please  return 
with  the  opinion  requested  heroin." 

As  we  understand  your  question  it  is  whether  or 
not  the  plan  submitted  to  you,  whereby  the  borrower  gives 
written  authority  to  the  "Small  Loan  Company"  (licensee) 
to  purchase  insurance  on  the  property  given  as  security  to 
t e company  to  secure  the  loan,  and  whether  your  Department 
may  approve  the  submit ^ed  Authorization  to  Purchase  Insurance, 
enclosed  with  your  request, 

;ve  note  that  you  say  that  you  have  heretofore  held 
that  a licensee  under  the  Small  Loan  La w could  not  withhold 
funds  from  a borrower  for  the  purpose  of  paying  the  r emium 
on  an  insurance  policy  covering  porsonal  property  pledged  as 
security  for  a loan,  and  wo  agree  with  that  statement. 

Under  the  provisions  of  the  "-mall  Loan  Act;"  Section 
5556,  R.  S.  Ko.  1929,  it  is  provided  as  follows: 

"Every  licensee  hereunder  may  loan  money, 
not  exceeding  in  amount  the  sum  of  . 300.00^ 
a:id  may  charge,  contract  for  and  receive 
thereon  interest  at  a rate  not  to  exceed 
two  and  one -half  por  centum  per  month. 

Interest  shall  not  be  payable  in  advance 
or  compounded  and  shall  be  computed,  on 
unpaid  balances.  In  addition  to  the 
interest  herein  provided  for,  no  further 
or  other  charge  or  amount  whatsoever  for 
any  examination,  services,  brokerage, 
commission  or  other  thing  or  otherwise 
shall  be  directly  or  Indirectly  charged, 
contracted  for  or  received,  except  the 
foes  allowed  by  law  actually  and  necessar- 
ily paid  out  by  the  licensee  to  any  public 
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officer  for  filing,  recording  or  releas- 
ing in  any  public  office  any  instrument 
securing  the  loan,  which  fee  may  be 
collected  when  the  loan  is  made  or  at 
any  time  thereafter.  No  lntorest  or 
charge  in  excess  of  those  permitted 
by  this  article  shall  be  made,  contract- 
ed for  or  received,  and  if  any  such  is 
charged,  made,  contracted  for  or  received, 
the  contract  of  loan  and  all  evidence 
thereof  and  security  and  lien  therefor 
shall  be  void  and  of  no  effect,  and  the 
licensee  shall  have  no  right  to  collect 
or  receive  any  principal,  interest  or 
charge  whatsoever  of  or  for  such  loan,” 

It  will  be  noted  that  said  section  provides  that 
in  addition  to  the  interest,  namely,  two  and  ono-half  per 
centum  per  month,  that  no  further  or  other  charge  or  amount 
whatsoever  for  any  examination,  s'ervlces,  brokerage,  comiis- 
slor.  or  other  thing  or  otherwise  shall  be  directly  or  indirect- 
ly charged,  contracted  for  or  received,  exceofc  the  recording 
Tees,  And  if  the  licensee  cTo’es  violate  any  of  the  provisions 
ol*  this  section  the  contract  of  loan  and  all  evidence  thereof 
and  security  and  lien  therefor  shall  be  void  and  of  no  effect, 
and  the  licensee  shall  have  no  right  to  collect  or  receive 
any  priiiclpal.  Interest  or  charge  whatsoever  of  or  for  such 
loan. 


We  do  not  think  it  advisable  for  your  epartraent 
to  endorse  any  particular  plan  of  authorization  to  purchase 
insurance  to  secure  the  loans  for  the  reason  that  a particular 
plan  as  submitted  in  your  letter,  liandled  in  a certain  way, 
might  be  in  direct  violation  of  the  "Small  Loan  Act”  and  we 
can  really  see  that  endorsement  of  a certain  plan  might 
be  used  as  an  excuse  to  violate  this  act,  Thile  it  is  true 
that  any  approval  given  by  your  Uepartnent  would  not  in  any 
way  change  the  law,  and  if  tinder  a given  state  of  facts  the 
statutes  had  been  violated  the  loan  might  be  void  and  of  no 
effect. 


The  "Small  Loan  Act"  was  enacted  for  a very  salutary 
purpose  and  to  correct  certain  evils  growing  out  of  the  making 
of  small  loans* 
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In  connection  with  the  opinion  of  the  Attorney- 
General  of  Illinois  we  have  examined  the  statutes  of  Illinois, 
and  particularly  Section  54,  Ciiapter  74,  Illinois  Revised 
Statutes,  1935,  and  we  find  a direct  provision  of  the  statute 
under  the  Snail  Loan  Law,  authorizing  and  empowering  the 
department  having  supervision  of  the  Small  Loan  Act  "to  make 
and  enforce  such  reas  nable  relevant  rules,  regulations, 
directions,  orders,  decisions,  and  findings  as  may  be  necessary 
for  the  execution  arid  enforcement  of  the  provisions  of  this 
Act  and  the  purposes  sought  to  be  attained  herein,  in  addition 
thereto  and  not  Inconsistent  therewith."  And  said  section 
further  provides  that  all  such  "rules,  regulations,  and 
directions,  which  are  of  a general  character,  shall  be  printed 
and  copies  mailed  to  all  licensees."  We  find  no  such  similar 
section  in  the  Jiissouri  "Lraall  Loan  Act." 

It  will  also  be  noted  that  In  the  opinion  of  the 
Attorney-General  of  Illinois,  in  approving  the  submitted 
regulation.  It  Is  stated  that  it  "would  not  be  in  conflict 
with  the  letter  or  spirit  of  the  act  and  that  It  would  not  be 
unreasonable,  provided  care  Is  taken  and  the  regulation  drawn 
in  such  a way  as  to  see  that  there  is  no  financial  connection 
between  the  licensee  and  the  company  or  person  furnishing 
the  insurance."  It  will  be  seen  that  in  his  opinion  it  was 
recognized  that  the  submitted  plan  might  be  used  In  a way 
that  would  be  a violation  of  the  statute. 


Co  elusion. 


j rora  the  above  and  foregoing,  we  are  of  the  opinion 
that  you  should  not  give  your  approval  to  the  plan  submitted 
for  the  reason  that  each  particular  case  would  stand  or  fall 
on  the  facts  In  each  case,  and  it  is  beyond  your  power  and 
authority  to  Iss.ie  a regulation  Inconsistent  with  the  act 
which  would  be  binding  on  the  parties  to  the  transaction.  The 
licensee  should  not  retain  or  receive  any  co  missions  from 
a y insurance  policy  purchased  by  the  customer  on  security 
pledged  as  collateral  for  a loan,  and  the  premium  cannot  bo 
deducted  from  the  amount  of  the  loan  and  mu3t  be  an  entirely 
separate  transaction. 


Very  truly  yours. 


APPROVED: 


COVELL  R.  HEWITT 
Assistant  Attorney -General 


J.  H.  TAYLOH 


INSANE  PAUPERS:  County  liable  for  support 


Larch  22,  1937. 


Mr.  Alfred  F.  Moeller, 
Attorney  at  Law, 

Ste.  Genevieve,  Mo. 

Bear  Sfcr: 


e are  in  receipt  of  your  request  for  an  opinion 
wherein  you  state  as  follows: 

"I  desire  your  opinion  on  the  following 
question: 

i>o  the  provisions  of  Section  12952, 
h.  s.  xJLssourl  1929,  providing  for  a 
residence  period  of  twelve  months  in 
the  county  apply  to  insane  poor  per- 
sons? 

The  situation  here  leading  up  to  this 
question  is  as  follows:  The  person 

alleged  to  be  insane  was  brought  into 
this  county  by  her  family  four  months 
ago  being  at  that  time  in  the  same 
mental  condition  she  is  now  and  the 
point  at  issue  is  whether  the  county 
from  which  she  came  or  this  county 
should  be  liable  for  her  care  and  sup- 
port at  a state  institution. 

under  date  of  May  18,  1935,  this  department  rendered 
an  opinion  to  Dr.  E.  F.  Iloctor»  Superintendent  of  State 
Hospital  No. 4 at  Farmington,  Missouri,  a copy  of  which  is 
enclosed,  wherein  it  was  determined  which  county  should 
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assume  tne  charge  of  an  insane  poor  person. 


however,  to  answer  your  question  more  fully,  we  need 
only  cite  the  case  of  Gtate  ex  l el  Burnell  vs.  the  Cole 
County  Court,  80  mo.  80,  1.  c.  84,  wherein  it  is  said: 


"xt  seems  to  have  been  the  purpose 
of  the  legislature  to  provide  that 
before  the  support  of  an  insane  poor 
person  of  one  county  can  be  shifted 
to  or  cast  upon  another  county,  such 
insane  person  must  have  ceased  to 
reside  in  the  former  comity  for  the 
period  of  one  year.  The  same  policy 
has  been  indicated  in  the  law  regula- 
ting the  support  of  the  poor,  (2.  K. 
S.,  p.  1289,  Sections  6379,  6581,) 
(Section  12952,  R.  3.  mo.  192  ) where 
it  is  provided  that  poor  persona 
shall  be  received,  maintained  and 
supported  by  the  county  of  which 
they  arc  inhabitants;  and  that  no 
person  shall  be  deemed  an  inhabitant, 
within  the  meaning  of  the  chapter, 
who  has  not  resided  in  the  county 
for  the  space  of  twelve  months  next 
preceding  the  time  of  any  order  be- 
ing made  respecting  such  person,  or 
who  shall  have  removed  from  another 
county  for  the  purpose  of  imposing 
the  burden  of  keeping  such  poor  per- 
son on  the  county  where  he  or  she  last 
resided  for  the  time  aforesaid.” 


xrom  the  foregoing,  we  are  of  the  opinion  that  the 
provisions  of  Section  12962,  supra,  providing  for  a residence 
period  of  twelve  months  in  the  county  applies  to  Insane  poor 
persons,  and  therefore  the  individual  having  been  absent  but 
four  months,  the  county  from  which  she  cane  is  liable  for  her 
care and  support  at  a state  institution. 


Respectfully  submitted. 


WM.  ORR 

Assistant  Attorney  General 

Ai'rRQVii^x 


J • £»m  IXtYTASr"" 

( acting ) attorney  general 


m.jRT 


BANK.' 


BANKING:  Kecords  and  files  in  possession  of  Commissioner 

of  Finance  for  defunct  banks,  open  for  inspection 
of  examiners  of  Federal  Deposit  Insurance 
Corporation# 


June  9,  1937. 


honorable  0.  H.  soberly 
Commissioner  of  Finance 
Jefferson  City,  iuissouri 


filed  I 

I : 


Dear  ^*r.  soberly: 


This  is  to  acknowledge  your  letter  of  June  2, 

1957,  in  which  you  requested  the  opinion  of  this  Department, 
ror  convenience  we  are  setting  forth  your  letter,  which 
includes  the  request  made  of  your  Department  for  an  opinion 
from  sir.  Fred  C.  Kellogg,  Chief,  Division’ of  Liquidation, 
rederal  Deposit  Insurance  Corporation,  -.ashington,  D.  C.,  as 
follows: 


"I  am  quoting  below  a letter  under  date 
u&y  27th,  received  from  ^r.  Fred  C. 
Kellogg,  Chief,  Division  of  Liquidation, 
Federal  Deposit  Insurance  corporation, 
Washington,  D.  C.: 

w,In  accordance  with  the  various 
recent  discussions  which  wr,  Vance 
>ailor  of  this  Corporation  has  had 
with  you,  this  Corporation  would 
appreciate  having  the  opportunity 
of  examining  into  the  affairs  of  the 
insured  batiks  in  Missouri  which  have 
closed.  <<e  are  making  this  request 
on  the  basis  that  the  Corporation  is 
now  the  substantial  creditor  of  such 
closed  Institutions  by  reason  of  the 
assignments  of  deposits  now  held  by 
It. 

"•If  this  request  meets  with  your 
approval  and  that  of  any  other 
official  concerned,  we  would  greatly 
appreciate  hearing  from  you  at  an 
early  date. 1 
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"...y  hasty  conclusion  is  that  your 
opinion  of  October  24 , 1934,  would 
justify  my  compliance  with  the  request 
of  Mr.  Kellogg  to  examine  into  the 
affairs  of  the  injured  banks  in 
Missouri  which  have  closed;  but  since 
this  is  a blanket  request  to  examine 
into  the  affairs  of  any  and  every  closed 
insured  bank  in  thi3  State  I felt  I 
all  >u Id  refer  the  matter  to  your  office 
for  an  opinion.” 


You  are  correct  in  your  assumption  that  our  opinion 
to  you  of  October  24,  1934,  in  which  we  stated  "that  the  files 
and  records  of  your  department  pertaining  to  fai  led  banks  and 
trust  cam  Anies  in  your  hands  for  purpose  of  liquidation,  may 
be  inspected  by  litigants  and  other  parties  at  reasonable  ti  es" 
is  applicable  to  and  is  authority  for  the  officials  and 
examiners  of  iihe  Federal  Deposit  Insurance  Corporation  to  examine 
into  the  affairs  of  the  insured  banks  in  Missouri  which  have 
closed  their  doors. 

In  the  case  of  .Sx  parte  .reach,  316  do,  76,  285  6.  W, 
513,  1,  c.  616,  the  oupreme  Court  of  Missouri,  in  interpreting 
Section  11679,  ft,  6,  uo.  1919  (now  section  6291,  H,  6,  i^o,  1929), 
stated  the  following: 

HWe  are  unable  to  conceive  of  any  reason 
why  general  knowledge  of  the  affairs  of 
a defunct  bank  discovered  in  a trial  in 
court  would  injuriously  affect  the  public 
moral 3,  public  health,  or  public  safety. 

V.hat  public  interest  con  be  served  by 
concealing  the  methods  by  viiich  banks  are 
guided  to  destruction  by  those  intrusted 
with  their  control?  Ordinarily,  we  would 
say  the  public  is  entitled  to  know  all 
about  the  Inside  jobs  which  cause  banks 
to  fail,  because  through  such  knowledge 
the  people's  representatives  may  apply 
a remedy  for  the  conditions  revealed. 

~>o  far  as  appears  on  the  surface,  the 
only  persons  served  by  concealment  of 
such  condition  would  be  those  concerned 
in  bringing  it  about.  " 
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■‘■he  Federal  Deposit  Insurance  Corporation,  as  an 
Insurer  of  the  bank  which  has  closed  Its  doors  and  as  the 
principal  creditor,  is  vitally  interested  in  the  affairs  of 
the  closed  bank  and  in  the  preservation  of  its  assets,  and, 
therefore,  should  have  access  to  the  books  and  records  of 
such  bank. 


•*-here  appears  to  be  no  good  reason  why  official  rep- 
resentatives and  examiners  of  the  Federal  Deposit  Insurance 
Corporation  should  not  be  permitted  to  examine  the  affairs  of 
such  banks,  and  it  is,  therefore,  our  opinion  that  such 
representatives  and  examiners  as  it  may  designate  may  examine 
into  the  affairs  of  said  banks  at  all  reasonable  times. 


Very  truly  yours. 


COVELL  R.  HEWITT 

Assistant  Attorney-General 


AFrROVDD: 


jTTTCO 

(Acting)  Attorney-General 


CRH: EG 


SCKOOIii:  3oard  of  Directors  cannot  ao  indirectly  what  it 
is  prohibited  from  doing  directly. 


June  15,  1937 


Honorable  Charles  A.  J'oon 
assistant  Prosecuting  Attorney 
springfield,  Missouri 


jeer  Hr.  Koon: 

This  is  to  aoknov/ledge  your  letter  dated 
hay  7,  1937,  as  follows: 

"The  Comity  school  superintendent 
has  requested  an  opinion  from  you 
on  the  following  questions; 

"Can  the  employment  of  a teaoher 
without  a valid  certificate  to  teach, 
be  made  by  indirection  by  a school 
board,  us  by  employing  a person, 
with  a valid  certificate,  under 
written  oontract  with  an  increased 
salary,  with  a verbal  understanding 
that  ha  will  employ  and  pay  the  sal- 
ary of  a person,  without  a valid 
certificate,  to  also  teach  in  the 
school?  Can  a liember  of  the  school 
Board  be  indirectly  employed  in  this 
same  manner,  regardless  of  whether  or 
not  he  has  a certificate  to  teach? 

"Can  a school  Board  pay  for  incident- 
als by  indirection  out  of  the  teachers 
funa,  as  by  employing  a qualified 
teacher  under  written  contract,  with 
an  increased  salary,  with  a verbal 
understanding  that  said  teaoher  is  to 
either  do  the  Janitor  work  himself  or 
employ  and  pay  the  salary  of  another 
person  to  do  the  Janitor  work;  or  with 
a verbal  understanding  that  said 
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teaoher  shall  return  a certain  amount 
of  hie  salary  each  month  to  the 
school  Board  to  enable  said  ochool 
Board  to  purchase  a set  of  reference 
books?" 

Your  two  questions  are  inter-related  to  the 
extent  thut  a school  board  is  seeking  by  indirection  to  do 
something  that  it  cannot  do  by  statute.  In  other  words,  the 
board  for  all  intents  and  purposes  of  the  record  provides 
for  the  doing  of  certain  acts,  but  the  records  are  a subter- 
fuge to  the  real  accomplishment  of  what  the  board  wants 

done  • > 

is 

A school  teaoher  cannot  be  employed  without  a 
valid  certificate  to  teach,  either  directly  or  indirectly, 
section  9209  R.  S.  Lo.  1929,  provides  in  part  as  follov/s: 

"The  board  shall  have  power  * * * * 
to  contract  with  and  employ  legally 
qualified  teachers  * * * * the  con- 
tract shall  * * * * specify  the 
number  of  months  the  school  is  to  be 
taught  and  the  wages  per  month  to  be 
paid,  * * * * shall  be  signed  by  tne 
teacher  and  the  president  of  the  board, 
and  attested  by  the  clerk  of  the  dis- 
trict when  the  teaoher’a  certificate 
is  filed  with  said  clerk.'  * * * flie 
certificate  must  be  in  force  for  the 
full  time  for  which  the  contract  is 
made ." 

Section  9210  R.  S.  Mo.  1929  provides  that  the 
contract  between  the  teacher  and  the  sohool  board  shall  be 
construed  under  the  general  lav/8  of  contract  and  provides 
in  part  as  follows: 

"But  should  the  teacher’s  oontmct 
be  revoked  said  contract  is  thereby 
annulled." 
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/rom  the  above  two  statutes  it  is  seen  that  the 
Legislature  commanded  and  intended  that  the  person  who 
taught  pupils  must  be  a legally  qualified  teacher  and  have 
a certificate  at  all  times  to  enable  such  person  to  teach. 

A member  of  the  school  board  cannot  be  indirectly  employed 
for  the  reuson  that  he  cannot  bo  directly  employed;  in  fact 
he  is  prohibited  from  accepting  employment  by  virtue  of 
his  office  of  director  if  he  be  a member  of  a public  school 
board  of  any  city, town  or  village  in  this  state  having 
less  than  25,000  inhabitants,  section  9360  H.  J.  Mo.  1929. 

« school  hoard  should  not  pay  for  incidental 
expenses  at  the  expense  of  the  teacher  by  giving  an  in- 
creased salary  by  written  contract,  and  then  requiring 
her  to  part  with  any  portion  of  it  in  order  to  pay  the 
salary  of  a janitor,  or  to  enable  the  school  board  to  pur- 
chase reference  books.  The  teacher’s  oontruct  with  the 
board  rust  be  written,  and  all  of  his  or  her  duties  con- 
tained in  the  contract.  In  a small  school  district  per- 
haps it  would  be  a reasonable  exaction  from  a teacher  to 
require  such  to  do  Janitor  work,  and  if  the  teaoher  agreed 
in  writing,  no  criticism  could  come  to  the  Doard  of 
Directors.  However,  for  the  Board  of  Directors  to  make 
a written  contract  with  a teacher  to  the  effect  that  the 
salary  will  be  stated  in  the  contract  at  a certain  amount, 
but  a percentage  of  that  salary  must  be  turned  over  to  the 
board  for  other  and  different  purposes  is  clearly  wrong, 
and  we  are  of  the  opinion  the  Board  of  Directors  would  be 
derelict  in  their  duty  and  unfaithful  to  the  trust  reposed 
in  them  by  such  an  arrangement. 

The  Board  of  Directors  of  a school  district  are 
liable  for  misappropriation  of  school  funds,  notwithstanding 
good  faith  and  absence  of  wilfull  intent.  Consolidated 
Cohool  District  Ko.  6 vs.  ohswh&n,  273  3.  W.  (2d)  182. 
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In  Eisensmith  et  al  vs,  Buhl  Optical  Co.  et  &1, 
178  v..  E.  ('  • Va.)  695,  the  supreme  Court  of  Appecls  of 
Best  Virginia  said:  (page  697)  , 

"A  person  * * * * individual  or 
corporation  nay  not  do  by  in- 
direction Vvhat  he  or  it  is  pre- 
cluded from  doing  directly." 

from  the  above  and  foregoing  it  is  our  opinion 
that  if  the  Eohool  Board  employs  a teacher  by  contract, 
with  a verbal  understanding  that  the  teacher  will  divide 
or  use  part  of  the  contract  stated  salury  with  other 
persons  or  for  other  pur  poses,  that  such  arrangement  is 
illegal  and  non-enf orceable . The  Board  should  not  by 
indirection  do  what  it  is  prohibited  from  doing  direct. 


Yours  very  truly. 


James  L.  IIornBostel 
assistant  attorney  General 


APPRO  TEB : 


J.  , . TAYLOR 

(ivcting)  Attorney  General 
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DEPOSITORIES:  , 
COUNTY  DEPOSITORY:  ) 
BANKS  & BANKING:  ) 


Dutv  of  County  Court  to  select  county  depositorie 
which  will  pledge  Its  securities  to  protect 
the  county  funds# 

County  Court  should  select  depositories  outside 
county  if  none  In  county  will  pledge  assets# 


1 


December  6,  1937, 


Honorable  Alfred  F,  «*.oeller 
prosecuting  Attorney 
c»te.  Genevieve  County 
^»tc,  ..enevieve,  talssourl 


Dear  ~>ir: 


e have  received  your  request  for  an  opinion  dated 
November  27th,  which  is  as  follows: 

"Lhe  County  Court  of  Ste.  uenevieve 
County  has  designated  two  -te. 

Genevieve  banks  as  county  depositories, 
ihese  banks  have  failed  to  make  the 
deposit  of  securities  as  required  by 
section  1 Laws  of  Missouri  1937  page 
502,  .lease  give  me  jour  opinion  as 
to  whether  the  provisions  of  section 
4 Laws  of  Missouri  1937  page  504  make 
it  mandatory  for  the  County  Court  to 
deposit  the  county  fund3  in  a banking 
institution  outside  the  county," 


.he  Genoral  Assem  ly  of  1937  materially  changed  the 
depository  laws  of  the  otate  of  Missouri  with  reference  to  the 
payment  of  Interest  and  the  securities  to  be  given  by  the 
banking  institutions  selected  as  depositories  to  safeguard  and 
protect  the  public  funds  of  the  otate,  Its  various  institutions 
and  the  political  sub-divisions  of  the  otate. 

Laws  of  Missouri,  1937,  page  502,  .Section  1 thereof, 
provides  in  part  as  follows: 

“Notwithstanding  any  provisions  of  law 
of  this  State  or  of  any  political  sub- 
division thereof,  the  public  funds  of 
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every  county  ***#**<*■*#* 
wx.icn  'snail  now  or  hereafter  be 
deposited  In  any  banking  Institution 
acting  as  a legal  depository  of  such 
funds  under  the  provisions  of  the 
statutes  of  Missouri  requiring  the  letting 
and  deposit  of  the  sane  and  the  furnish- 
ing of  security  therefor,  shall  be  secured 
by  the  : aid  legal  depository  making 
deposit,  a s hereinafter  provided,  of 
securities  of  the  same  character  as  are 
required  by  section  11469  and  all  amend- 
ments thereto  for  the  security  of  funds 
deposited  by  the  btate  Trea surer  under 
the  provisions  of  .articl  1 and  2 of 
Chapter  72  of  the  Revised  statutes  of 
Missouri,  1929,  and  all  amendments  there- 
to. * * * a * ■»" 

jaid  section  further  provides  how  the  securities  so  pledged  shall 
be  deposited  with  a fiscal  officer  or  the  governing  body  of  the 
murifcipal  corporation  or  other  depositor  of  said  funds  or  deposited 
with  the  trustee  as  may  be  satisfactory  to  both  parties* 

Section  2 of  said  Act  provides: 

"The  value  of  the  securities  deposited  and 
maintained  by  a legal  depository  under 
the  foregoing  section,  shall  at  all  tires 
be  not  less  than  one  hundred  pe r cent  of 
the  actual  amount  of  the  founds  on  deposit 
with  said  depository,  less  v5000.00  where 
the  depository  Is  insurd  by  the  Federal 
eposit  insurance  Corporation," 

section  3 provides  that  it  is  not  necessary  to  adver- 
tise for  bids  when  Interest  Is  not  paid  on  demand  public  funds, 
as  is  the  case  at  the  present  time,' 

section  4 of  said  ..ct  further  provides: 

"In  the  event  that  there  shall  be  no 
barking  corporation,  association,  trust 
company  or  individual  banker  in  the 
territory  within  which  the  depository 
or  depositories  of  any  public  fund  must, 
under  the  applicable  laws  of  this  state, 
be  located  to  become  eligible  for  selec- 
tion, or  In  the  event  that  the  selected 
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depository  or  depositories  within 
such  territory  shall  fail  to  accept 
such  award  or  awards  of  such  public 
fund 3 as  may  be  made,  then  the 
authority  or  authorities  which  are 
by  law  empowered  to  make  such 
selection  of  depositories  and  awards 
of  public  funds  thereto,  are  authorized 
and  empowered  to  select  as  depository 
or  depositories  such  banking  insti- 
tutions located  outside  the  territorial 
lim' ta  afore  said  as  3uch  authority  or 
authorities  may  deem  the  safest  and 
most  convenient  depository  or  deposi- 
tories for  such  ubllc  fundT* 

(Underscoring  ours.) 


It  will  be  noted  In  section  1 that  the  public  funds 
of  the  county  " shall  be  secured  by  the  said  le  gal  depository 
making  deposit  of  securities  of  tne  same  character  a3  are 
required  by  action  11469  and  all  amendments  thereto  for  the 
security  of  funds  deposited  by  the  State  Treasurer  etc*" 

Ih  on  an  examination  of  section  11469,  as  amended  by 
naws  of  Missouri,  1937,  page  621,  wo  find  that  the  statute  Is 
specific  as  to  the  class  and  character  of  securities  that  may 
be  pledged  by  the  selected  depositories  to  safeguard  and  pro- 
tect the  State  public  funds,  and  the  county  funds  should  be 
protected  by  the  same  class  and  character  of  securities  as  the 
State  funds  are  secured*  and  Section  2 is  specific  that 
securities  to  the  vaL  ue  of  not  less  than  one  hundred  per  cent 
shall  be  pledged  by  the  legal  depository  selected.  In  ss 
,6000*00  if  the  depository  is  Insured  by  the  Federal  Deposit 
Insurance  Corporation, 

It  will  be  seen  from  a reading  of  the  above  sections 
that  tne  law  co  templates  that  at  all  times  tne  public  funds 
shall  be  secured  In  the  specific  and  particular  manner  as 
therein  set  out,  xhe  policy  of  this  State  has  been  at  all 
times  that  it3  ptablic  funds  deposited  in  the  selected  deposi- 
tories shall  be  protected  by  personal  bonds  or  the  pledging  of 
assets* 
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In  your  letter  of  request  you  state  that  the 
County  Court  of  3te.  Genevieve  County  has  designated  two 
Ste.  Genevieve  banks  as  county  depositories  and  that  they 
have  failed  to  comply  with  the  statutes  relative  to  the 
pledging  of  securities  to  safeguard  and  protect  the  county's 
deposits,  and  your  question  13,  as  we  understand  It,  whether 
It  is  the  duty  of  the  county  court,  under  the  above  con- 
ditions, to  select  a depository  or  depositories  located 
outside  the  territorial  limits  of  Gte.  Genevieve  County,  which 
are  willing  and  able  to  comply  with  the  statutes  relative 
to  the  pledging  of  securities. 

It  must  be  remembered  that  under  the  present  State 
and  .Federal  laws  and  regulations  it  is  unlawful  for  banking 
Institutions  to  pay  interest  on  public  demand  deposits.  The 
otate  legislature  In  consideration  of  this  and  other  reasons 
has  required  that  the  depositories  selected  by  the  governing 
authorities  shall  be  secured  by  the  pledging  of  the  highest 
quality  of  securities. 

.vrom  a reading  of  the  1937  iiepository  act,  and 
keeping  in  mind  the  public  policy  of  this  £tate  relative  to 
the  securing  of  public  funds  and  the  cardinal  principle  run- 
ning through  all  of  our  depository  statutes,  that  of  protection 
for  the  public  funds,  we  are  driven  to  the  conclusion  that  it 
is  the  duty  of  the  county  court,  which  Is  the  governing 
authority  in  the  selection  of  the  depositories  for  the  county 
funds,  to  select  same  in  the  statutory  manner,  that  13,  by 
requiring  the  selected  depositories  to  pledge  the  securities  in 
the  manner  and  form  as  reqi  ired  by  Section  11469,  as  amended  by 
Laws  of  Missouri,  1937,  at  page  521,  as  the  Gtate  funds  are 
secured. 


It  is,  therefore,  our  opinion  that  the  county  court 
has  no  authority  to  select  county  depositories  and  waive  the 
requirements  of  the  statute  relative  to  the  pledging  of 
securities  to  safeguard  and  protect  the  county  funds  when  it 
is  authorized  and  empowered  to  select  depositories  outside 
the  territorial  lim  ts  of  the  counties  which  are  able  and  willing 
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to  comply  v.lth  the  statutory  mandate  of  the  pledging  of 
securities  to  protect  the  county  funds. 


Very  truly  yours. 


COViiXL  It,  HiiWITT 
assistant  Attorney-General 


ARrROVdD: 


orm — 

(Acting)  Attorney-General 


COUNTY  COLLECTOR:  Can  not  collect  partial  payment  of 

State,  County  and  School  taxes 


December  15,1937 


Mr. Allred  F»  Moeller 
Prosecuting  Attorney 
Ste.  Genevieve  County 
Ste.  Genevieve,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  letter 
of  Decemoer  11,  1937,  with  reference  to  the  collec- 
tion of  state  and  county  taxes  by  the  county  collector. 
Your  letter  reads  as  follows: 

"At  an  election  held  in  April  of 
last  year  the  city  limits  of  the 
city  of  Ste.  Genevieve  were  ex- 
tended to  include  considerable 
new  area.  On  the  1937  county  tax 
books  the  taxpayers  in  the  new 
area  are  assessed  as  being  in  the 
school  district  cf  Ste  Genevieve. 

Some  of  these  taxpayers  have  ap- 
peared at  the  office  of  the  county 
collector  and  have  offered  to  pay 
all  of  the  items  of  their  1937 
taxes  except  the  school  tax.  They 
refuse  to  pay  the  school  tax  until 
the  final  determination  of  a suit 
pending  in  the  circuit  court  of 
this  county  in  which  the  validity 
of  the  city  extension  is  being 
attacked. 

"These  1937  tax  bills  contain  the 
following  items:  State  tax,  bounty 
tax.  County  Koad  and  bridge  tax. 

Special  Road  and  Bridge  tax,  school 
taxj  and  thes«  taxpayers  are  offer- 
ing to  pay  the  amounts  Involved  in 
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all  of  the  items  except  the  school 
tax. 

"Please  give  me  your  opinion  as  to 
whether  the  county  collector  is  re- 
quired to  or  can  be  compelled  to 
accept  payment  of  the  ~ther  items 
when  the  school  tax  is  not  paid, or 
can  he  insist  that  all  of  the  items 
embraced  in  the  I93T  taxes  be  paid 
at  one  time." 


In  answering  this  request  for  an  opinion  as  set 
out  in  your  letter,  this  Department  is  not  passing  on 
the  legality  of  the  annexation  by  the  city  of  Ste. 
Genevieve  of  the  new  area,  but  in  State  v.  Brown,  31 
S • W.  (2d)  215,  224  ho.  App.  1197,  the  court  held: 

"Extension  of  city  limits  of 
tho  city  of  Kirkwood,  such 
city  having  less  than  fifty 
thousand  population,  held 
to  have  extended  limits  of 
Kirkwood  School  District 
correspondingly.  Revised 
Statutes  Missouri  IL19,  Sec- 
tion 11236." 


Section  11236,  Pevised  Statutes  1C1G,  is  Identical 
with  and  the  same  section  as  is  Section  2325,  Session 
Laws  of  1937,  page  449,  as  to  the  extension  of  the  city 
limits  including  the  school  district. 

The  county  collector  Is  an  office  that  is  not 
created  by  the  Constitution  tut  is  an  office  created  by 
the  Legislature  under  Section  14,  Article  IX,  of  the 
State  Constitution.  This  was  so  held  In  State  v. 

Hering,  208  Mo.  708.  The  collector  Is  merely  an 
agent  of  the  State  and  must  follow  the  statute  in  every 
respect.  In  State  ex  rel.  Waddell,  Revenue  Collector, 
v.  Johnson,  et  al.,  296  S.  f..  806,  the  court  held 
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that ; 


"In  suit  to  enforce  lien  for 
taxes  fcr  de  facto  school  dis- 
trict, under  Rev.  St.  1616, 
Section  12928,  collector  is 
agent  of  state,  de  facto  dis- 
trict not  being  party  to  suit, 
and  hence  liability  for  taxes 
cannot  be  defeated  on  ground 
that  collector,  as  agent  of 
district,  cannot  collect  taxes 
after  district  has  bean  dis- 
organised; there  being  no 
principal  to  represent." 


The  tax  collector’s  duties  being  purely  statu- 
tory, he  is  confined  to  the  law  as  set  out  by  the 
statute  alone. 

In  State  v.  Young,  36  S.  W.  (2d)  1021,  327  Mo, 
909,  the  Court  held  that, 

"The  power  to  collect  taxes  is 
purely  statutory  and  collrcticn 
of  taxes  can  only  be  made  in 
accordance  with  tax  books  as 
actually  made  and  furnished  to 
the  collector." 


In  State  e;  rel.  .Johnson,  Collector  of  Revenue 
v.  St.  Luis,  San  Francisco  Railway  Company,  286  S.  a • 
360,  the  Court  held* 

"Public  officials  connected  with 
taxes  are  presumed  to  have  proper- 
ly discharged  their  proper  duties 
as  to  levying  them,  and  this  pre- 
sumption can  be  overcome  only  by 
clear  testimony." 


The  collector  of  Ste.  Genevieve  County  has  been 
furnished  with  tax  books  which  set  out  the  description 
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of  the  land,  the  amount  of  tax  and  especially  the  name 
of  the  school  district  in  which  the  school  tax  should 
be  paid. 


In  the  case  of  State  ex  rel.  Johnson  v.  St. 

Louis,  San  Francisco  Hallway  Company,  as  above  set  out, 
the  county  collector  is  bound  by  the  amounts  set  out 
in  the  tax  book  furnished  him  by  the  county  assessor 
and  county  clerk.  The  same  finding  was  held  in  State  ex  rel. 
v.Dtragan,  1Y7  S.'A.  604,  265  Mo.  353* 

In  the  above  case.  State  e>:  rel .v.Dungan,  the 
Court  held  that 

"•hero  the  assessor  has  made  a 
valid  assessment  of  lands  and 
has  prepared  his  books  contain- 
ing 3uch  assessment,  jurisdic- 
tion to  collect  the  taxes 
attaches,  and  the  provisions 
for  the  subsequent  proceedings 
are  only  directory. w 


Under  Section  9380,  Revised  Statutes  Missouri 
It 29,  the  collector  is  charged  with  the  taxes  that  ap- 
pear on  the  tax  books  and  which  are  furnished  him  under 
Section  9877  of  the  Session  Laws  of  1933. 

Under  Section  9886,  Revised  Statutes  Missouri 
1929,  a bond  requires  the  county  collector  to  faith- 
fully collect  all  taxes  certified  to  him. 

In  State  ex  rel  Stone,  Internal  Revenue  Col- 
lector v.  Kansas  City,  Ft.  Scott  and  Memphis  Railway 
Company,  et  al.,  178  S.  W.  444,  a suit  was  brought 
by  the  Internal  Revenue  Collector  against  the  rail- 
road and  its  receivers  for  taxes.  The  suit  was  for 
taxes  against  the  defendants  property  in  bates  County 
for  the  year  1912  and  was  for  §2,349.01,  and  for  the 
year  1913  they  were  £2,257.44.  The  railroad  company 
paid  all  the  taxes  for  the  year  1912  except  §23.56, 
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and  in  December,  1913,  tendered  to  the  collector 
(2,226.48  in  full  payment  of  the  taxes  for  1913.  The 
tender  was  refused.  The  issue  at  the  trial  was  in 
regard  to  the  unpaid  balance  for  the  year  1912  and 
the  difference  of  !*28.98  between  the  total  tax  for  the 
year  1913  and  the  amount  tendered.  Those  two  disputed 
amounts  represented  that  portion  of  the  school  taxes 
which  defendants  contended  were  illegal,  in  this;  that 
various  school  districts  in  the  county,  which  were 
formed  of  cities  and  adjoining  territory,  had  increased 
their  rate  of  levy  beyond  sixty-five  cents  on  the  hundred 
dollars  assessed  valuation,  and  that  such  excess  had 
resulted  in  the  increase  of  defendants’  taxes  by  the 
amounts  so  in  dispute.  The  court,  in  affirming  the 
judgment  of  the  lower  court  witch  allowed  payments  of 
penalty  for  the  non-payment  of  the  taxes  when  due, 
said! 


"They  say  that  section  11459, 

Kev.  Stat.1909,  requires  the 
collector  to  receive  and  receipt 
for  the  tax-33  which  may  be 
tendered  on  any  part  of  a tract 
of  land.  That  section  does  not 
apply  to  any  taxes,  except  taxes 
on  land.  It  contemplates  the  pay- 
ment of  all  taxes  on  a specified 
part  or  on  an  undivided  part  of 
the  whole  tract;  but  it  does  not 
contemplate  the  payment  of  a part 
of  the  taxes  on  the  whole  property. 
That  section  has  no  application  to 
the  facts  in  this  case.  We  know  of 
no  law  requiring  the  collector  to 
accept  a part  of  the  taxes  under 
the  circumstances  of  this  case. 

The  collector's  refusal  to  accept 
the  amount  tendered  did  not  result 
in  relieving  defendant  of  the  pay 
ment  of  the  penalty  on  the  amount 
tendered. 

"We  have  no  power  to  relieve  the 
defendants  of  the  penalty,  nor  to 
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diminish  it.  Appellants  cite  Cottle 
v.  Railroad,  £01  Fed.3£,  119  C.  C.  A. 
371.  In  that  case  the  railroad  com- 
pany paid  the  taxes  admitted  to  be 
due  and  sued  to  enjoin  the  collec- 
tion of  the  balance.  It  was  decided 
on  that  appeal  that  a portion  of 
the  unpaid  balance  was  valid,  and 
the  other  part  void,  and  the  collec- 
tion of  the  latter  part  was  enjoined. 
The  Circuit  Court  of  Appeals  refused 
to  enforce  the  penalty  of  18  per 
cent,  provided  for  by  the  statute 
of  the  state  of  Wyoming,  but  ^ave 
judgment  for  interest  at  8 per  cent. 
It  should  suffice  to  say  that  there 
is  a broad  difference  between  that 
case  and  this.  There  a portion  of 
the  tax  was  held  void;  here  it  was 
all  adjudged  valid.  That  was  a 
proceeding  in  equity;  this  is  a 
suit  at  law.  This  court.  In  this 
case,  must  follow  the  statute. 

"The  judgment  is  affirmed." 


In  the  above  case.  State  ex  rel.  Stone  v.  Kan- 
sas City,  Ft.  Scott  and  Memphis  Railway  Company,  et  al., 
the  Court,  in  the  syllabus  of  its  opinion,  passed  on 
Section  11459,  Revised  Statutes  Missouri  1909.  This 
section  of  1909  is  identical  with  Section  12905,  Revised 
Statutes  1919,  and  Section  9913,  Revised  Statutes  1929. 
The  county  collector,  although  his  office  was  created 
by  the  Legislature  and  not  the  Constitution,  is  bound 
by  Article  X,  Section  3,  of  the  Constitution  of  the 
State  of  Missouri,  which  is  as.  follows* 

"Taxes  may  be  levied  and  collected 
for  public  purposes  only.  They 
shall  be  uniform  upon  the  same  class 
of  subjects  within  the  territorial 
limits  of  the  authority  levying  the 
tax,  and  all  taxes  shall  be  levied 
and  collected  by  general  laws." 
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Under  this  article  and  section  the  county  col- 
lector, If  he  accepted  part  of  the  taxes  as  set  out  In 
your  letter,  would  be  collecting  in  the  same  county 
different  amounts  from  the  people  of  the  city  of  Ste. 
Genevieve  who  had  been  in  the  city  for  some  time  previous 
to  the  new  citizens  of  the  city,  by  reason  of  the  an- 
nexation as  set  out  in  your  letter.  It  is  not  discre- 
tionary with  the  collector  as  to  his  procedure  in  col- 
lecting the  taxes  certified  to  dim  by  the  county  assessor 
and  county  clerk* 

In  the  case  of  Walden  v.  Dudley,  46  Mo.  410, 
the  Court  held: 

nA  county  collector  is  not  per- 
sonally liable  for  levying  on 
land  embraced  within  town  limits 
and  regularly  assessed  for  town 
taxes,  although  the  lands  were 
used  exclusively  for  agricultural 
purposes.  It  is  his  duty  to  col- 
lect all  taxes  contained  in  the 
assessor's  list;  and  he  has  no 
discretion  in  the  mattor,  except 
where  property  is  expressly 
exempt  by  law,  and  the  assessment 
is  simply  void." 


Section  9615,  Revised  Statutes  Missouri  li26, 
should  not  be  construed  to  mean  that  the  taxpayer  can 
pay  a part  of  the  taxes  on  one  piece  of  property, but 
can  pay  on  certain  tracts  or  lots  or  upon  different 
items  at  differont  places  and  refuse  to  pay  on  either 
of  the  other  lots  or  tracts  providing  they  are 
specifically  descriood. 

This  section  has  been  construed  in  State  v. 
Harnsberger,  14  S.  W.  (2d)  554,  and  by  construing  State 
v.  Harnsberger  with  State  ex  rel.  Stone  v.  Kansas  City, 
Ft.  Scott  and  Memphis  Railway  Company,  178  S.  V..  444, 
the  distinction  can  readily  be  seen. 
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CONCLUSION 


Under  all  oJ  the  authorities  set  out  above,  and 
especially  under  the  decision  cf  State  v.  Kansas  City, 
Ft.  Scott  and  ^ewphia  Railway  Company,  it  is  the  opinion 
of  this  office  that  the  county  collector  is  not  required 
to  or  cannot  be  compelled  to  accept  payment  of  other 
items  in  the  tax  bill  when  the  school  tax  payment  is 
refused,  and  he  can  insist  that  all  of  the  itema  em- 
oraced  in  the  1937  taxes  bo  paid  at  one  time. 


Respoctfully  sue  JLtted 


m.  J.  sukk: 

Assistant  Attorney  General 


Af  PR  0 V i£D 


J.  C.  TAYLOR 

(Acting-)  Attorney  General 


*>  JB  LC 


COUNTY  COLLECTORS  AND  COUNTY  ASSESSORS:  Entitled  to  stationery 
* Record  Books,  Printed 

Receipts  and  Stamps  from 
County  Treasury* 


January  20,  1937. 


Honorable  Morgan  M.  Moulder 
Prosecuting  Attorney 
Camden  County 
Camdenton,  Missouri 

Dear  Sir: 


FILED 


We  acknowledge  your  request  for  an  opinion  dated 
January  9,  1937,  which  reads  as  follows: 

"Please  advise  me  as  to  whether  or 
not  county  officers  (the  county  col- 
lector and  county  assessor)  who  re- 
ceive fees  and  commissions  as  the 
wole  compensation  for  their  services 
as  such  county  officers  are  entitled 
to  charge  the  county  for  stationery, 
records,  receipts,  postage,  etc«7 

County  Courts  in  Missouri  are  limited  in  their  power 
to  expend  county  funds.  Article  VI,  Section  36  of  the 
Missouri  Constitution  provides  in  part: 

"in  each  county  there  shall  be  a 
county  court,  which  shall  be  a court 
of  record,  and  shall  have  Jurisdic- 
tion to  transact  all  county  and  such 
other  business  as  may  be  orescribed 
by  law.  * * •»  *7 


It  is  a general  rulo  of  law  that  one  who  asks  pay- 
ment of  a claim  against  a county  in  Missouri  must  show 
some  Statute  authorizing  the  claim,  or  show  that  the 
claim  arises  from  a contract  which  finds  authority  of 
law.  In  Person  v.  Ozark  County,  82  Missouri,  491,  1.  c. 
492,  the  Supreme  Court  of  Missouri  said: 

"In  1380,  the  subject  matter  of  the 
claim  passed  upon  by  the  county  court, 
could  not  be  made  the  basis  of  a law- 
ful demand  against  the  county.  There 
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being  no  authority  whatever,  under 
any  circumstances,  for  such  an  allow- 
ance, as  was  made  to  the  sheriff  of 
Oregon  county,  the  warrant  drawn  In 
pursuance  thereof  was  a nullity.  It 
was  a mere  gratuity,  and  cannot  be 
enforced  against  the  county.  The 
failure  of  the  legislature  to  make 
provision  for  the  payment  of  such 
necessary  expenses  as  were  incurred 
by  the  sheriff  in  this  case,  was 
doubtless  an  accidental  omission, 
as  they  are  now  provided  for  by  the 
act  of  March  8th,  1883,  (Sess.  Acts 
1883,  p.  80) j but  this  fact  cannot 
alter  our  judgment-  which  must  follow 
the  law  in  force  at  the  time  the 
warrant  was  issued. w 

Our  Supreme  Court  has  held  that  a probate  Judge  in 
Missouri  was  entitled  to  be  furnished  with  books,  records, 
stationery,  postage,  etc.,  under  a Statute  providing  the 
probate  court  with  certain  stipulated  office  necessities, 
"and  other  necessities".  The  court  in  construing  t hat 
statutory  phrase  "and  other  necessities"  in  Sayler  v. 
Nodaway  County,  159  Mo.  520,  1.  c.  524;  60  S.  W.  1057, 
saidt 


"By  the  same  rule  of  Interpretation 
the  Judgment  of  the  circuit  court  here- 
in must  be  reversed,  for  in  this  case 
it  was  agreed  at  the  trial,  that  the 
stamps,  for  which  the  probate  judge 
presented  his  bill  to  the  county  court 
for  allowance,  were  used  in  the  dis- 
charge of  the  official  business  of  his 
office  and  that  they  were  necessarily 
required  in  the  performance  of  his  of- 
ficial duty.  While  everything  that  an 
official  may  use  to  facilitate  him  in 
the  accomplishment  of  the  work  he  is 
directed  by  law  to  perform,  may  not 
be  said  to  fall  within  the  meaning  of 
the  term  *all  other  necessaries, 1 as 
used  in  section  1726,  supra,  certainly 
everything  that  he  is  directed  to  use, 
or  that  must  necessarily  be  used  in 
the  performance  of  a designated  act 


Hon.  M.  M.  Moulder 


3 


January  20,  1037 


or  acta  required  to  be  performed 
by  him,  should  be  held  to  be  in- 
cluded within  the  meaning  of  that 
term,  unless  something  oreviously 
or  subsequently  used  in  the  section 
or  act  so  providing,  should  clearly 
indicate  a contrary  intention. 

"To  suggest  that  an  officer  la  often- 
times called  upon,  and  may  be  com- 
pelled, to  perform  certain  services 
for  which  no  compensation  has  been 
provided,  and  for  which  he  can  col- 
lect nothing,  is  no  answer  to  the 
proposition  that  an  officer  should 
not  be  compelled  to  directly  con- 
tribute his  own  means  for  the  nubile 
welfare  without  reconroense." 

In  the  case  of  '.wing  v.  Vernon  County,  216  Mo*  681, 
the  county  recorder  had  sued  the  county  for  reimbursement 
for  expenditures  which  he  made  for  Janitor  service  and 
stamps,  and  he  took  Judgment  in  the  lower  court.  The 
Missouri  Statutes  provide  that  he  "keep  his  office  at  the 
seat  of  justice  in  each  county"  and  the  Statutes  also  raro- 
vided  that  he  deliver  deeds  when  recorded  "to  the  party  or 
his  order".  He  took  Judgment  in  the  lower  court.  On  appeal 
the  Judgment  of  the  lower  court  was  affirmed  and  the  Supreme 
Court  said  at  694: 

"It  is  argued  by  defendant  that  it 
ought  not  to  pay  for  stamps  used  by 
the  recorder  in  his  official  business. 

The  evidence  disclosed  that  the  plain- 
tiff charged  up  to  the  county  his 
stamp  account  for  returning  recorded 
instruments  to  those  residing  in  the 
county.  * * * -ifThe  legal  duty  of  an 
officer  is  to  be  obliging  and  cour- 
teous. Conceding  there  are 

no  fees  allowed  for  the  delivery  of  a 
deed  after  recording  or  for  trans- 
mitting a deed  from  one  county  to 
another,  yet  the  statute  does  not 
contemplate  that  he  should  pay  money 
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out  of  his  pocket  in  the  performance 
of  his  official  duty*  Fees  are  the 
income  of  an  office*  Outlays  inher- 
ently differ*  An  officer’s  nocket 
in  no  way  resembles  the  widow's  cruse 
of  oil*  Therefore  those  statutes 
relating  to  fees,  to  an  income,  and 
the  decisions  of  this  court  strictly 
construing  those  statutes,  have  nothing 
to  do  with  this  case  relating  to  outgo* 
Further,  if  the  custom  was  to 
deliver  a deed  to  the  U*  13*  Government 
to  be  transmitted  by  mail,  as  seems  to 
have  been  the  case,  then  such  delivery 
is  reasonably  well  within  the  contem- 
plation of  the  statutory  duty  to  deliver 
'to  the  party  or  his  order*' 

"It  must  not  be  expected  that  this  court 
will  throw  down  statutory  safeguards 
for  the  protection  of  the  treasuries 
of  the  counties  of  this  Stata,  or  in 
any  way  countenance  looseness  in  their 
business  affairs*  But  on  the  other  hand 
we  shall  not  construe  our  statutes  so 
as  to  produce  a harsh  or  ridiculous 
result  and  one  not  within  the  fair  mean- 
ing of  our  laws* 

"The  statute  relating  to  recorders 
ordains  that  he  'keep'  his  office, 
etc*;  the  word  keep  is  one  of  wide 
and  flexible  meaning,  one  meaning 
being  to  maintain,  to  provide  for* 

It  involves  the  idea  of  continued 
effort  in  that  line,  1.  e.,  that  the 
office  shall  be  carried  on,  enjoyed, 
etc*  In  this  view  of  the  case,  the 
great  breadth  of  the  statutory  word 
'keep'  permits  of  the  notions  that 
it  was  the  legislative  intent  that  the 
recorder  of  deeds  should  have  the  power 
to  maintain  and  provide  for  his  office 
in  a reasonable  way  for  the  benefit  of 
the  public,  and  (by  indication)  at 
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the  nubile  expense,  where  county 
courts  violate  or  renounce  their 
duty  In  that  regard. n 

Let  us  look  to  the  Statutes  as  they  relate  to 
county  collectors  and  county  assessors  ahd  and  see  If 
they  prescribe  that  these  officers  be  furnished  with 
stationery,  record  books,  nrlnted  receipts,  postage, 
etc.  We  find  no  specific  orovision  of  law  to  this  ef- 
fect, but  we  do  find  In  the  Statutes  that  these  officers 
are  required  to  make  written  entries  In  rocord  books, 
to  execute  written  receipts  and  to  execute  written  oapers 
which  renulre  the  use  of  stationery# 

Section  9912  H.  S.  Mo*  1929,  makes  It  the  duty  of 
the  county  collector  to  mall  tax  statements  and  tax 
receipts,  and  reads: 

"It  shall  be  the  duty  of  the  col- 
lector to  furnish  to  all  nonres- 
dent  taxpayers  a statement  of  the 
amount  of  taxes  assessed  against 
any  tract  of  land  or  town  lot  In 
his  county  for  any  year  or  years 
during  which  he  Is  collector,  and 
send  the  same  by  mall  to  the  address 
of  any  person  applying  to  him  by 
letter  for  the  samej  and  if  no  taxes 
are  due  on  any  such  tracts  or  lots, 
he  shall  answer  such  letters  of  in- 
quiry, stating  the  fact;  and  when- 
ever any  funds  are  remitted  by  mail 
or  otherwise  to  any  collector  for 
the  payment  of  any  taxes  armearing 
to  be  due  on  his  tax  book,  it  shall 
be  his  dut$  to  receive  the  same  and 
send  a receipt  therefor  by  mail  to 
the  person  remitting  the  same;  Pro- 
vided, that  he  may  charge  all  sums 
which  he  may  have  to  nay  for  postage 
as  cost 8 against  the  person  applying 
or  remitting  to  him,  but  no  other 
costs*" 
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A a to  the  county  assessor.  Section  12330  R.  S.  Mo. 
1929,  provide*  "that  all  necessary  blank  lists,  books 
and  stationery  shall  be  furnished  by  the  county  clerk, 
to  be  paid  for  out  of  the  county  treasury." 

CONC-bUSIOH. 


It  Is  true  that  county  courts  In  Missouri  must  limit 
their  expenditures  to  those  expenditures  where  there  Is 
statutory  authority  for  sane,  but  it  Is  Just  as  true  that 
this  "authority  of  law"  for  a county  to  expend  money  to 
reimburse  county  officers  for  necessary  expenditures  made 
in  keening  and  maintaining  their  office  is  usually  legally 
Justified  by  virtue  of  a broad  construction  of  the  exist- 
ing statutes.  In  the  Nodaway  County  case,  supra,  the 
probate  Judge  had  the  statutory  authority  to  make"nec- 
essary  expenditures",  and  the  Supreme  Court  construed 
this  phrase  to  mean  the  county  court  is  to  pay  for  postage 
stamps.  In  the  Vernon  County  case,  supra,  the  county 
recorder  had  statutory  authority  to  "keep"  an  office,  and 
the  Supreme  Court  construed  this  word  to  mean  that  the 
county  court  was  to  pay  him  for  Janitor  service  and 
stamps,  as  these  items  were  said  to  be  lndlspens&ble 
keeping  his  office# 

> 

The  courts  are  prone  to  liberally  construe  the 
Statutes  so  that  county  officers  are  not  forced  to  per- 
sonally bear  office  incidental  expenses  in  order  that 
their  office  be  managed  efficiently,  and  as  the  Statutes 
provide.  We  take  the  same  liberty  as  the  courts,  in  our 
logic. 

This  department  is  of  the  opinion  that  the  county 
collector  and  county  assessor  are  legally  entitled  to 
look  to  the  county  court  for  stationery,  record  books, 
printed  receipts  and  postage  necessary  to  the  courteous 
and  efficient  maintenance  Incidental  to  their  respective 
statutory  duties.  In  performing  their  public  statutory 
duties  it  is  reasonable  that  these  necessary  incidental 
office  expenses  be  borne  by  the  public  for  whose  benefit 
the  service  is  required  and  performed,  since  these  of- 
ficers receive  no  fees  conditioned  upon  these  articles 
being  a personal  expenditure. 

Respectfully  submitted 

APPROVED: 


WM.  ORR  SAWTERS 

J.  T All. OR  Assistant  Attorney  General. 

(Acting)  Attorney  General. 


ROADS  AND  BRIDGES:  ) If  bonds  are  voted  for  road  purposes  such  is  put  in 
FUNDS:  - — ) a "road  construction  fund”  and  can  be  used— for  no  other 

purpose  whatever;  moneys  raised  from  taxes  go  into 
special  fund  to  pay  for  bonds  and  interest  and 
surplus  may  be  disbursed  by  county  court  as  it  deems 
wise. 
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honorable  1.  a»orris 
Prosecuting  attorney 
i-a  ayette  County 
Lexington,  Missouri 


^ear  oir: 


ihis  is  to  acknowledge  your  letter  as  follows: 

"xhe  honorable  County  «ourt  of  ■‘-afayette 
County,  Missouri,  requests  this  letter 
of  transmittal  be  handed  you  with  the 
further  request  that  you  inform  the  county 
court  as  to  their  powers  with  relation  to 
the  expenditure  of  money  now  in  their  hands. 

"Ihe  following  set  of  acts  will  direct  your 
attention  to  the  source  of  this  request. 

'In  August,  1921,  Lafayette  County,  i.iissoix’i, 
under  Revised  Statutes  of  1919,  Sections 
1C744,  and  10746  held  a special  election 
for  the  issuance  of  bonds  specifying  that 
the  money  received  from  the  sale  of  such 
bonds  was  to  be  expended  for  road  purposes 
in  the  construction  of  bridges,  culverts 
and  roads,  as  authorized  under  the  statutes. 
Cnder  Lection  10691,  Missouri  Revised 
Statutes  1919  nafayette  County  was  author- 
ized to  join  with  the  Hay  bounty  Court  in 
the  construction  of  a bridge  over  any  ater 
course  forming  a county  boundary  and  to  pay 
their  proportionate  cost  under  those  sections 
of  the  statutes.  lou  are  also  referred  to 
Section  10889  and  10890  referring  to  the 
creation  of  the  Highway  Commission.  Election 
was  duly  held  in  both  counties,  bonds  were 
Issued  in  accordance  with  the  election  and 
the  money  raised  by  the  sale  of  said  bonds 
was  placed  in  the  road  construction  fund 
for  bridges  and  culverts,  and  a3  a result 
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the  bridge  across  the  Missouri  River 
at  Lexington,  Missouri,  was  constructed* 

Lafayette  County,  Missouri,  now  finds 
Itself  In  this  position;  they  have 
-1173,981*87,  In  their  county  treasury 
and  the  bonds  outstanding,  together  with 
interest  at  retirement  date,  will  not  re- 
quire this  sum  of  money.  'Ihe  court  finds 
itself  with  a considerable  sum  of  money 
over  and  above  their  obligations  under 
these  bonds,  and  they  now  wl^i  to  use  this 
money  for  road  purposes  In  other  road 
districts  in  the  county* ’ 

"-the  question  before  the  court  iswhether 
this  sum,  over  and  above  the  sum  necessary 
to  retire  bonds  and  pay  Interest,  c an  be 
pro-rated  to  road  districts  in  Lafayette 
County  for  road  repairs,  reconditioning 
and  for  bridge  maintenance  and  repair'; 

"a  further  question  is  propounded  as  to 
whether  the  court  could  spend  this  money 
for  any  other  purpose,  for  example — the 
purchase  of  right-of-ways  and  payment  of 
damages  under  condemnation  proceeding s In 
the  county  The  third  question  proposed 
is  as  to  whether  the  county  court  may  ex- 
pend this  sum  for  any  other  purpose,  for 
example— the  repair  of  the  county  jail  and 
court  house* 

“Your  attention  is  directed  to  Ltate  ex  rel 
Hackman,  245  3*  w.  554  and  Ltate  vs  Drain, 

73  t>.  (2)  804." 

wections  10744,  10746  and  10691,  R.  6.  of  -o*  1919, 
referred  to  In  your  letter,  are  -actions  7957,  7959  and  7903 
in  the  h.  S*  *-»o*  1929*  t e have  also  read  the  cases  referred 
to  in  your  letter,  "otate  ex  rel  Hackman,  245  5,  ...  554  and 
^tate  vs  nrain,  73  S.  W*  (2)  804." 

tie  gather  from  your  let.er  that  the  county  court  by 
virtue  of  Lections  7957  and  7969,  K.  L.  ...o.  1929,  issued  bonds 
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which  were  to  be  used  primarily  for  the  purpose  of  erecting 
a bridge  over  the  Missouri  River  at  Lexington,  Missouri, 
jointly  with  Kay  County,  permitted  by  virtue  of  Section  7903, 

R.  S.  -*o,  1929,  Lection  7967  permits  county  courts  to  issue 
"bonds  for  and  on  behalf  of  their  respective  counties  for  the 
construction,  reconstruction  or  improvement  of  the  public 
roads  and  bridges  in  said  county  to  an  anount,  including  the 
existing  indebtedness,  of  not  exceeding  ten  pB  r centum  of  the 
assessed  valuation  of  such  county."  Lection  7959  provides  that 
when  two-thirds  of  the  voters,  voting  at  the  election,  vote 
in  favor  of  issuing  the  bonds  the  county  court  shall  provide 
for  a 1 vy  by  a direct  annual  tax  of  a sufficient  sum  of  money 
"to  provide  for  the  payment  of  the  principal  and  interest  of 
the  bonds." 


it  is  thus  seen  by  a reading  of  Lections  7967  and 
7959  that  whenever  a county  is  in  need  of  funds  for  the  construc- 
tion and  reconstruction  or  improvement  of  public  roads  and 
bridges  that  a bend  issue  may  be  had  in  which  to  raise  funds. 

When  a bond  issue  is  had  provision  must  be  made  for  the  levying 
and  the  collection  of  a tax  on  property  in  order  to  pay  the 
principal  of  the  bonds  as  well  as  the  interest. 

Section  7959  also  provides: 

"The  proceeds  of  all  bonds  sold  shall  be 
paid  into  the  county  tre  sury  and  shall  be 
used  for  the  grading,  construction,  paving 
or  maintaining  of  paved,  graveled,  macadamized 
or  rock  roads  and  necessary  bridges  and 
culverts  in  said  county  and  for  no  other 
pur ,..oae  whatever,  and  the  proceeds  of  such 
bond s shall  be  kept  in  a separate  fund  to 
be  known  as  the  "road  construction  fund.'" 

It  is  thus  provided  that  the  bonds  are  to  be  sold  and 
the  proce  ds  placed  in  a "road  construction  fund"  ana  only  the 
proceeds  in  said  fund  used  on  the  roads.  The  proceeds  in  that 
fund  can  be  applied  to  no  other  purpose  whatever.  The  money 
received  from  the  tax  levied  to  pay  the  bonds  and  the  inter  st 
would  be  in  a different  fund  and  would  be  used  to  retire  the 
bonds  and  pay  the  interest  and  not  used  for  road  purposes. 

«.s  we  understand  your  letter,  the  county  has  a surplus 
in  the  fund  to  retire  the  bonds  and  pay  the  interest.  Conse- 
quently, no  additional  li~vy  will  be  necessary  in  order  to  retire 
the  bonds  or  pay  the  interest.  The  surplus  in  the  fund  is  a 
special  fund  raised  solely  to  pay  an  outstanding  indebtedness. 

It  is  not  a "road  construction  fund."  Therefore,  if  we  have 
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assumed  the  premise  correctly,  said  surplus  will  be  found  In 
a special  fund,  and  hence  it  is  our  opinion  that  sections 
12167  and  12168  will  govern  the  disposition  of  said  aur.  lus. 

Section  12167  reacs  as  follows: 

".Whenever  there  is  a balance  in  any 
county  treasury  in  this  state  to  the 
credit  of  any  special  fund,  which  is 
no  longer  needed  for  the  purpose  for 
which  it  was  raised,  the  county  court 
may,  by  order  of  record,  direct  that 
said  balance  be  transferred  to  the 
credit  of  the  general  revenue  fund  of 
the  county,  or  to  such  other  fund  as  may, 
in  their  judgment,  be  in  need  of  such 
balance. " 

section  12168  reads  as  follow. : 

"nothing  in  the  preceding  section  shall 
be  consi-ruced  to  authorize  any  county 
cour  t to  transfer  or  consolidate  any 
funds  not  otherwise  provided  for  by  law, 
e.  ceptin,  ba lances  of  fund  a of  which  the 
objects  of  their  creation  are  and  have 
been  fully  satisfied.  1 

The  dupremo  Court  of  itissouri,  en  banc,  in  1910  in 
the  case  of  Decker  et  al.  v.  Diemer  et  al.,  229  Mo.  296,  said 
(p.  336): 


"The  bald  uostion  then  is:  *<*ay  county 
courts  transfer  a surplus  and  divert  it 
from  a fund,  having  a designated  and  given 
purpose,  to  another  legitimate  county 
purpose,  by  force  and  re  son  of  the  satis- 
faction of  the  original  use  or  purpose? 

We  answer  that  question  in  the  affirmative." 

You  state,  "they  have  *173,981.87  in  their  comity 
treasury  and  the  bonds  outstanding,  together  with  interest  at 
retirement  date,  will  not  require  this  sum  of  money."  Thus,  the 
object  for  which  the  special  fund  was  created  has  not  now  been 
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fully  ^atisfl  d.  In  other  words,  the  bonds  are  still  out- 
standing, Iherefore,  not  until  the  bonds  have  been  fully 
satisfied,  will  there  be  a legal  surplus  In  the  special  fund. 
True,  It  may  be  determined  at  this  date  that  there  Is  sufficient 
money  with  which  to  pay  the  bands  and  interest.  However,  Section 
12168  does  not  permit  of  a transfer  of  the  surplus  if  the  bonds 
have  not  been  fully  satisfied,  . e have  not  been  able  to  find 
any  statute  or  case  w hich  would  authorize  the  transfer  of  this 
surplus  while  the  objects  (bonds)  are  outstanding  and  not  fully 
satisfied. 


We  also  invite  your  attention  to  Sections  4091  and 
9987,  Section  4091  provides  that  any  member  of  the  county 
court  knowingly  and  without  authority  of  law  voting  for  the 
"appropriation,  disposition  or  disbursement"  of  any  money  "to 
any  use  or  purpose  other  than  the  specific  use  or  purpose  for 
which  the  same  rraa  devised,  appropriated  and  collected,  or 
authorized  to  be  collected"  shall  be  deemed  guilty  of  embezzle- 
ment, Said  section,  hov;ever,  has  this  proviso: 

"rrovided,  however,  that  in  any  case 
when  any  money  has  been  or  shall  have 
been  collected  by  any  * * * county  for 
any  specific  use  or  purpose,  and  it  is 
or  shall  have  become  impossible  to  use 
such  money  for  that  specific  purpose 
* * * then  the  members  of  any  * * * 
county  * * may  appropriate  such  money 
to  any  other  legitimate  use  or  purpose 
without  becoming  liable  of  the  afore- 
said penalties,1" 

Section  9987  reads  as  follow  : 

"Any  county  court  or  judpe  thereof,  or 
county  treasurer,  or  county  clerk,  or 
other  county  offlc  r,  who  shall  order 
the  payment  of  any  money,  draw  any 
warrant  or  pay  over  any  money  for  any 
purpose  other  than  the  specific  purpose 
for  which  the  same  was  asses  ed,  levied 
and  collected,  or  shall  in  ally  way  or 
manner  attempt  so  to  do,  shall  be  ad- 
judged guilty  of  a mi sdemeanor,  and  on 
conviction  thereof  shall  be  punished  as 
provided  in  section  9869," 
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In  view  of  section  12168,  supra.  It  is  our  opinion 
that  the  moneys  derived  from  the  direct  annual  tax  levied  in 
which  to  pay  the  principal  and  Interest  of  the  bonds,  constitute 
a special  fund,  and  that  until  .the  bones  have  been  fully 
satisfied  the  surplus.  If  any,  cannot  be  transferred. 


Yours  very  truly. 


James  L.  Hornnost-el 
assistant  Attorney  General 


ATi  hOViiL>! 


(acting  jAttomey-^eneral . 
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TAXATION:  County  collector  not  required  to  determine  legal 

question  of  status  of  re dempt loner • 


May  21,  1957 


Hon.  "organ  M.  Moulder 
Prosecuting  Attorney 
Camden  Co’  nty 
Camdcnton,  Missouri 

Pear  Mr.  Moulder: 


e are  in  receipt  of  your  communication  <f  recent  date 
requesting  an  opinion  on  the  following  matter: 


"The  collector  of  Caaden  County  has 
requested  that  I ask  your  opinion  as 
to  whether  or  not  he  should  re  rmit 
any  "arson  to  redeem  real  estate  which 
has  been  sold  for  taxes. 

"he  person  who  purchased  the  property 
at  a tax  sale,  as  provided  for  by  sole 
of  delinquent  property,  objects  to 
the  collector  receiving  payment  from 
a person  who  desires  to  redeem  the 
property,  for  the  reason  that  the 
person  offering  to  r edeem  has  no  In- 
terest in  the  oroperty  to  entitle  him 
to  redeem  the  same. 

The  county  collector  takes  the  position 
that  It  is  not  h s duty  to  investigate 
the  title  to  he  property  which  he  hae 
sole , to  determine  whether  or  not  such 
person  offering  to  redeem  has  sufficient 
Interest  therein,  under  the  Statute, 
to  redeem,  and  that  he  believea  it  his 
duty  to  accept  the  offer  and  r edeem  the 
property,  and  the  purchaser  at  the  sale 
of  the  delinquent  pronerty  may  bring  a 
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suit  to  determine  title  on  the 
ground  that  the  person  redeeming 
had  no  authority  to  do  so." 


ecti'n  9956a,  page  437,  Laws  of  Missouri,  1933,  sets 
out  the  narer  in  which  p operty  may  be  edeeme  i from  sale 
under  the  law  for  the  enforcement  of  delinquent  state  and 
county  reRl  estate  taxes.  This  section  provides  that  in 
Rny  time  during  two  years  next  ensuing  the  sale  the  owner 
or  occnnent  of  any  land  or  any  uerson  interested  therein 
mry  redeem  the  same 


"by  paying  to  the  county  -oil ec(‘ or  for 
the  use  of  the  purchaser,  his  heirs  or 
assigns  the  full  sum  of  the  purchase 
money  named  in  his  certificate  of  pur- 
chase and  all  the  -osts  of  the  sale  to- 
gether with  interest  at  the  rate  specified 
in  such  certificate,  not  to  exceed  ten 
per  centum  annually  with  all  STibsequent 
taxes  which  have  been  aid  thereon  by 
his  heirs  or  assigns  with  interest  at  the 
rate  of  eight  per  centum  per  annum  on 
such  taxes  subsequently  paid  and  in 
addition  thereto  the  person  redeeming 
any  land  shall  pay  the  cost  incident 
to  entry  of  the  recital  of  such  redemp- 
tion. Upon  the  deposit  with  the  county 
collector  of  ttoe  ara'unt  necessary  to 
redeem  as  herein  provided,  it  shall  be 
the  uty  of  the  county  collector  to 
mail  o the  purchaser  his  heirs  or 
as  igns  at  the  last  post  office  address, 
if  known,  an;'  f not  kviown  then 
the  address  of  the  -urehaser  as  shown 
in  the  record  of  the  certificate  of 
rurc.  ase,  notice  of  sueh  deposit  for 
redemption. h * 


It  therefore  appears  tha  the  delivery  of  this  money  to 
the  County  Collector  and  the  receipt  thereof  by  him  is  hut  a 
ministerial  duty  Imrosed  upon  him.  It  is  but  the  deposit  of 
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the  merry  for  lhe  use  and  benefit  of  the  holder  of  the 
certificate  of  urchase.  "he  County  Collector  Is  but  an 
escrow  a ; ent.  or  statutory  depository  ::'or  the  money  necess- 
ary to  redeem  the  cert ’.flea  te.  The  general  rule  Is 
stated  In  61  C#  J.  1288,  ection  1791,  as  "ollowsr 


"Money  paid  to  the  proper  officer  of  a 
county  or  city  for  the  redemption  of 
land  does  not  belong  to  the  mlnlclpallty 
or  the  officer  even  temporarily  but  o 
the  holder  of  the  tax  certificate  ■> 

* * » " 


/•n  examination  of  Section  9956a,  supra,  reveals  that 
It  does  not  appear  that  it  -.vas  Intended  that  the  county 
collector  perform  the  Judicial  act  of  determining  who  is 
an  owner  or  occupant  of  the  land  or  person  having  an  in- 
terest therein*  That  question  is  essentially  a judicial 
one  and  an  exrmination  of  that  section  falls  to  disclose 
any  intent  on  the  part  of  the  legislators  to  clothe  the 
county  collector  with  the  duty  or  he  authority  to  make 
this  Ju  icial  determination.  We  have  examined  the  cases 
on  the  subject  and  fail  to  fine"  a case  passing  upon  the 
duty  or  author  ty  of  the  county  collector  to  pass  upon  a 
legal  question  si:ch  as  presented  by  your  inquiry* 

In  he  case  of  Kitsch  vs*  Riverside  ownshlp,  86  N*  J. 
Law,  603,  92  Atl*  436,  the  question  was  rn  sed  but  not  de- 
cided by  the  Court*  However,  in  the  co’irse  of  the  opinion 
the  co^rt  state  , cage  459  (Atl*): 


"Even  when  it  came  to  the  red 'motion  of 
the  property  from  the  s^le,  Mitseh  was 
given  no  chance  to  redeem*  Although 
Scheie,  the  purchaser,  served  a notice 
calling  upon  him  to  redeem,  the  collector 
refused  him  the  right  solely  on  the 
ground  that  he  was  a stranger  of  the 
title,  thus  a a siimlng  to  pass  on  a legal 
question  and  decl  ing  ! t wrong, 
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^he  Inference  to  be  alne  from  this  statement  it  seems 
is  that  the  County  Sol  ector  in  that  case  was  a a surging  to 
pass  u’-on  e question  which  was  not  properly  before  him*  The 
Co^rt  set  aside  the  tax  deed,  but  did  not  o so  upon  the 
ground  vha  *■  the  collector  bad  w ’ongly  determined  that  the 
erson  attempting  to  ? edeem  was  a stranger  to  he  title* 
Accordingly,  the  decision  is  not  of  great  value  in  deter- 
minin'" your  -■’•’oblem. 

After  reviewing  the  orovisions  of  our  tax  law,  we  be- 
lieve that  the  proper  Interpretation  o f the  county  collector’s 
dut  93  require  him  to  act  but  minis ternlly  in  accepting  the 
money,  and  that  if  the  holder  of  the  certificate  of  pur  base 
is  of  the  opinion  that  the  person  attempting  to  redeem  is 
not,  under  the  law,  entitled  to  redeem  such  holder  may  refuse 
to  accept  the  sum  so  deposited  end  r tain  the  certificate 
of  purchase  and  then  at  an  appropriate  time  and  in  a proper 
proceeding  have  the  fact  of  redemption  determined*  The 
general  statement  found  at  61  C*  J*  1248,  Section  1695,  is 
applicable  * 


"If  s stranger  tenders  the  redemption 
money  o the  holder  of  the  tax  sale 
certificate  the  latter  may  refuse  to 
receive  It,  or  if  the  money  is  paid  to 
the  pro*  r officer  the  tax  purchaser 
may  repuL  iat*  it  and  in  neither  case 
is  the  title  of  the  latter  divested, 
nor  will  the  attempted  redemption  be 
effective  to  convey  title  either  to 
the  redempt loner  or  to  those  claiming 
under  him,  or  inure  to  the  benefit  of 
the  real  owner;  but  if  the  tax  purchaser 
consents  to  the  redemption  and  ac  opts 
and  retains  the  m^ney,  o will  e estop  "ed 
to  deny  the  effect  of  the  transaction  as 
a redemption,  and  it  seems  that  in  such 
case  the  act  of  the  stran  or  will  inure 
to  the  benefit  of  the  true  owner  of  the 
land  at  least  if  he  chooses  to  ratify 
it  and  claim  the  advonta  e of  it*” 


CONCLUSION 
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It  is,  therefore,  the  opini  n of  this  office  that 
rarer  the  facts  st:  ted  in  your  communication  the  county 
collector  may  properly  accept  the  money  from  the  person 
attempting  to  redeem  the  property  and  the  holder  of  the 
certificate  of  purchase  may,  f he  desires,  refuse  to 
accept  from  the  county  collector  the  money  so  deposited 
and  at  a proper  time  an  in  a proper  proceeding  have 
the  Issue  of  redemption  judicially  etermlnec. 


Assistant  Attorney  General 


a Pi acvLD: 


y.  m\m*rnbTi 

(Acting)  /'ttorney  General 
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When  a landowner  gives  a license  to  a person  to  search  and  segregate 
minerals,  the  property  right  is  taxable  against  the  landowner. 
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Honorable  J.  H.  Mosby, 
Prosecuting  Attorney, 
Linn,  Missouri, 

Dear  Sir* 


FILED 


This  department  is  in  reoeipt  of  your  request  for  an  opinion 
which  reads  as  follows* 

"Enclosed  herewith  you  will  please  find  a ques- 
tion, which  I w> uld  like  to  submit  for  an  opinion. 

This  matter  arises  on  Iky  29th,  and  I would 
like  to  hare  the  opinion  by  that  date," 

"A  Landowner,  by  a written  lease,  grants  to 
another  the  right  to  enter  upon  the  premises  of 
the  Landowner  and  prospect  for,  mine,  remove  and 
ship  fire-clays.  In  consideration  therefor  the 
Lessee  agrees  to  pay  an  annual  rental  of  $200,00 
per  year)  which  sum  shall  be  an  advance  payment 
on  any  sums  that  may  due  for  fire  clays  subse- 
quently mined,  removed  and  shipped  therefrom.  The 
lease  is  subject  to  renewal  upon  payment  of  said 
annual  rental*  The  Landowner  retains  possession  of 
al$  the  premises,  subject  to  the  right  of  the  Lessee 
to  enter  for  the  purposes  aforesaid.  The  Lessee 
agrees  to  pay  the  sum  of  $1,00  per  ton  for  the  fire 
clay  mined,  removed  and  shipped, 

"Is  the  right  granted  to  the  Lessee,  taxable, 
under  the  laws  of  Missouri? " 

The  fhets,  as  presented  in  your  request,  seem  to  be  that  the 
landowner  has  given  the  right  to  a certain  person  or  corporation  to  go  upon 
hie  land  and  search  and  prospect  for  fire  olay,  and  if  such  is  found,  to 
separate  and  remove  said  olay.  In  consideration  for  this  right,  the  land- 
owner  is  paid  $200,00.  After  the  fire  clay  is  extracted,  the  landowner 
sells  the  clay  removed  for  $1,00  per  ton. 


Honorable  J.  H.  Mosby,  2 
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i’his  opinion  is  restricted  to  the  Acts  presented  in 

your  letter* 


In  an  opinion  rendered  by  this  department  to  Honorable 
Richard  Chamier,  ftrosecuting  Attorney  of  Randolph  County*  this  department 
held  that  when  coal  or  other  minerals  in  place  are  owned  separately  from 
the  surface  estate  such  coal  and  Minerals  must  be  separately  assessed. 

A copy  of  this  opinion  is  herewith  enclosed.  However,  it  nwst  be  noted 
that  this  opinion  dealt  with  separate  fee  simple  estates  and  does  not  re- 
fer to  any  lesser  estates. 

Section  9742,  R.  S.  Mo.  1929,  provides  as  follows t 

">'or  the  support  of  the  government  of  the 
state,  the  payment  of  the  public  debt,  and 
the  advancement  of  the  public  interest, 
taxes  shall  be  levied  on  all  property,  real 
and  personal,  except  as  stated  in  the  next 
seotion." 

Seotion  9977  of  Article  II,  Chapter  59#  R.  3.  Mo.  I929, 
which  relates  to  taxation  and  revenue,  provides  as  follows  1 

”Ihe  term  ’real  property,'  'real  estate,'  'land*  or 
'lot',  wherever  used  in  this  chapter,  shall  be 
held  to  mean  and  include  not  only  the  land  itself, 
whether  laid  out  in  town  or  city  lots  or  other- 
wise, with  all  things  contained  therein,  but  also 
all  buildings,  structures  and  improvements  and 
other  permanent  fixtures,  of  whatsoever  kind  there- 
on, all  shot  towers  and  all  machinery  therewith 
connected , all  smelting  furnaces  and  all  machinery 
therewith  connoctod,  all  grist  mills,  sawmills 
(except  portable  mills  of  every  description),  oil 
mills,  tobacco , hemp  and  cotton  factories,  tobacco 
s tenner ie s , rope  walks,  manufactories  of  iron, 
nails,  glass,  clocks,  and  all  other  property  be- 
longing to  manufactories  of  whatever  kind,  all 
wool  carding  machines,  all  distilleries,  breweries, 
all  tanneries,  all  iron,  copper,  brass  and  other 
foundries,  and  all  rights  and  privileges  belonging 
or  in  anywise  pertaining  thereto,  except  where  the 
same  may  be  otherwise  denominated  by  this  chapter." 


Honorable  J.  H.  lies  by. 
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The  rule,  as  given  in  6l  C,J.  180,  is* 

"Still  less  does  a mere  license  or  privilege 
to  search  for  and  extract  minerals  affeot 
such  a severance  of  the  title  as  to  make 
the  interests  of  the  lessee  taxable  as 
realty," 

Cooley  on  Taxation,  Vol.  II,  para,  586,  states* 

"It  is  dear  that  a mere  license  to  search 
for  and  extraot  minerals  is  not  separately 
taxable , " 

Hughes  v,  Vail,  57  Vermont,  41,  aptly  states  the  relation- 
ship existing  under  this  set  of  facts* 

"It  is  apparent  from  this  instrument,  that 
Clayton  retained  the  oontrol  and  dominion 
of  the  land  for  all  purposes  except  as  re- 
quired for  the  slate  business)  he  parted 
with  no  title  to  the  slate,  as  it  lies  in 
the  rock  constituting  a part  of  the  lend. 

No  title  passes  until  the  slate  has  been 
transformed  into  personal  property,  and 
payment  made  as  stipulated)  the  ownership 
of  the  land  remains  in  Clayton,  The  party 
of  the  second  part  took  and  hired  oertain 
rights  and  privileges  only,*  * *." 

In  Kansas  National  Jas  Company  v.  The  Hoard  of  County  Co^ 
mlssioners  of  Neosho  County,  75  Has.  335*  69  rkc.  750,  the  Supreme 

Court  of  Kansas  held* 

"The  lease  grants  no  estate  in  the  land  or 
in  the  oil  or  gas  which  it  may  oont&in.  It 
creates  an  incorporeal  hereditament  only  - a 
license  to  enter  and  explore  for  oil  and  gas, 
and  if  they  are  discovered,  to  produce  and 
sever  them,  Ontil  discovered  and  brought 
to  the  surface,  no  severanoe  of  title  ocours. 

The  minerals  not  only  remain  a constituent 
part  of  the  land,  but  they  belong  to  the  owner 
of  the  surfkoe  soil  beneath  which  they  lie," 
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CONCLUSION. 

It  la,  therefore,  the  opinion  of  this  department  that 
'where  a landowner  grants  a license  to  a person  or  oorporation  to 
search  for  and  extract  minerals  , the  title  to  remain  in  the  land- 
owner,  and  then  such  minerals  are  sold  to  the  person  or  oorpora- 
tion, that  such  minerals  in  place  should  be  assessed  and  taxed 
against  the  landowner  and  not  the  licensee. 


Respectfully  submitted. 


APPROVED* 


OLLIVER  W.  NOLEN, 

Assistant  Attorney-General . 


J.  E.  ifAYLOK 

(Acting)  Attorney-General. 
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MUNICIPAL  CCAP0itrt.iI0N6 : Record  necessary  to  incorporate 

cities  of  the  fourth  class. 


June  8,  1937. 


Lr.  Morgan  i..  ^oulder, 
Prosecuting  attorney, 
Cemdenton,  Missouri. 


F t L t£  D 

/_  / / 


Dear  Sir: 


rte  wish  to  acknowledge  your  request  for  an  opinion 
under  date  of  June  4th,  wherein  you  state  as  follows: 

"Sections  6093,  6094,  and  6095,  hevised 
Statutes  of  the  State  of  luiesouri,  1929, 
provide  and  give  authority  to  towns  hav- 
ing a certain  populationto  organize  and 
to  be  incorporated  as  a city  of  the  fourth 
class. 

"The  town  of  Camdenton,  on  the  8th  day  of 
ftoveiiiber,  1934,  did,  or  attempted  to, 
organize  as  a city  of  the  fourth  class, 
as  provided  by  the  aforesaid  sections  of 
.article  one.  Chapter  38,  hevised  Statutes, 
1929. 

"I  herewith  attach  to  this  letter  and  a 
request  for  your  opinion  the  records, 
to-wit , the  minutes  and  the  ordinance  book 
of  the  city  or  town  of  Camdenton,  and  I 
would  appreciate  your  opinion  as  to  whether 
or  not  all  of  the  proceedings  and  require- 
ments of  the  statutes  of  this  state  were 
complied  with  in  the  organization  and  in- 
corporation of  the  town  of  Camdenton  as  a 
city  of  the  fourth  class.  After  your  examina- 
tion of  the  records  of  the  city,  we  desire 
your  opinion  as  to  whether  or  not  the  city 
of  Camdenton  is  legally  organized  and  in- 
corporated as  a city  of  the  fourth  class.” 
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Ordinance  no.  30  of  the  town  of  Caiudenton  reads 
aa  follows: 


"Oruinance  No.  30 

"Whereas , it  is  provided  by  the 
revised  Statutes  of  the  State  of  Missouri 
1929,  that  any  town  in  this  State  existing 
by  virtue  of  the  present  general  Laws  re- 
lating thereto,  may  elect  to  become  a 
City  of  the  class  to  which  its  population 
would  entitle  it  under  the  provisions 
of  this  article,  by  passing  an  ordinance 
or  proposition  submitting  the  same  to  the 
legal  voters  of  said  town  for  their 
ratification.  And  whereas  the  Laws  of  the 
State  of  Lissouri  provide  that  all  towns 
in  this  State  containing  five  hundred  and 
less  than  three  thousand  inhabitants  which 
shall  elect  to  become  Cities  of  the  fourth 
Claes  shall  become  Cities  of  the  fourth 
class.  And  whereas  the  Board  of  Trustees 
of  the  town  of  Candenton,  State  of  Missouri 
have  requested  the  Governor  of  the  State 
of  iaissouri  to  heve  a census  taisen,  and 
whereas  the  Governor  of  the  State  of 
Missouri  on  the  29th  day  of  August,  1934, 
did  appoint  a census  supervisor  and  cause 
a census  to  be  taken  in  the  City  of 
Gamdenton,  Missouri,  which  census  revealed 
there  to  be  739  persons  within  the 
corporate  limits  of  the  town  of  Camdenton; 

"Be  it  ordained,  resolved  and  enacted 
by  the  Board  of  Trustees  of  the  Town  of 
Candenton,  Missouri,  that  it  be  and  is 
hereby  proposed  to  the  inhabitants  of  the 
town  of  Camdenton,  .u.isfouri,  to  incorporate 
our  City  as  a City  of  the  fourth  class,  to 
be  known  as  the  City  of  Camdenton,  as  pro- 
vided by  Chapter  thirty  eight  (36)  of  the 
iievlsed  Statutes  of  missouri  1929.  That 
an  election  for  that  purpose  be  held  on 
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the  4th  day  of  December , 1934,  and  that 
the  City  Clerk  he  instructed  to  give  proper 
notices  of  such  election,  and  make  all 
necessary  preparations. 

led  .dllard,  Chain^an  of 
Board  of  Trustees. 

Attest,  xj.  i,.  LiklS 

ik  E.  Lewis,  Secretary 
of  Board  of  Trustees." 


The  Proclamation  of  the  Chairman  of  the  Board  of 
Trustees  reads  re  follows: 


"Camdenton,  Missouri 
Bee . 5 , 1934 

’Proclamation* 

".Declaring  the  Town  of  Camdenton  duly 
organized  and  created,  as  a City  of  the 
lourth  class. 

"whereas,  it  is  provided  hy  the 
revised  statutes  of  the  State  of  Missouri 
1929  that  any  city  in  this  state  existing 
hy  virtue  of  the  present  general  law,  may 
elect  to  become  a city  of  the  class  to 
which  its  population  would  entitle  it  under 
the  provisions  of  this  Article  by  passing 
an  Ordinance  or  proposition  submitting  the 
ssLu.e  to  the  legal  voters  of  said  city  or  town, 
etc.,  cities  and  town6  of  600  and  less  than 
5000  inhabitants  shall  be  cities  of  the 
fourth  Class,  etc. 

"Therefore,  be  it  resolved  by  the 
Board  of  Trustees  of  the  inhabitants  of  the 
town  of-  Camdenton,  that  it  be  and  is  hereby 
proposed  to  the  inhabitants  of  the  Town  of 
Camdenton  to  incorporate  our  said  town  as 
a city  of  the  Fourth  Class,  to  be  known  as 
the  City  of  Csxidenton,  as  provided  by  Chapter 
38  of  Revised  Statutes  i.issouri  1929. 
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"Whereas,  The  Board  of  Trustees  of 

the  town  of  Camdenton,  on  the day  of 

, 1934,  passed  and  submitted  to  the 

legal  voters  of  said  Town  a proposition  to 
organize  s id  town  into  a city  of  the 
Fourth  Glass  under  .article  8,  Chapter  38, 
Aevised  Statutes  of  1929  and  t,ave  due 
notice  thereof,  and, 

"whereas,  said  election  was  duly  held 
therefor  on  the  4th  day  of  December,  1934, 
and  the  vote  on  said  proposition  duly  taken, 
returned  and  canvassed  and  that  there  was 
a majority  of  the  vote  cast  in  favor  of 
the  proposition. 

"I,  therefore,  declare  said  proposition 
carried  and  ratified  by  a majority  of  Forty- 
seven  votes  cast  at  said  election,  and  that 
said  town  of  Camdenton,  by  virtue  of  said 
vote,  is  incorporated  under  the  general  law 
into  a city  of  the  Fourth  Class  from  and 
after  this  date. 


TED  .«ILLAKD, 

Chairman,  Board  of  Trustees. 


Attest: 


E.  E.  LEWIS,  Clerk," 


Section  6093,  R.  S.  ko,  1929,  provides  the  population 
necessary  in  order  that  cities  or  towns  may  elect  to  become 
cities  of  the  fourth  class: 

"nil  cities  and  towns  in  this  state  con- 
taining, five  hundred  and  less  than  three 
thousand  inhabitants,  and  all  towns  exist- 
ing under  any  special  law,  and  having  less 
than  five  hundred  inhabitants,  which  shall 
elect  to  be  cities  of  the  fourth  class, 
shall  be  cities  of  the  fourth  class." 

Section  6095,  R.  S.  i^o.  1929,  provides  how  cities 
or  towns  may  be  incorporated  in  their  respective  classes,  in 
part,  as  follows: 
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’’Any  city  or  town  in  this  state,  exist- 
ing by  virtue  of  the  present  general 
law,  or  by  any  local  or  special  law, 
may  elect  to  become  a city  of  the 
class  to  which  its  population  would 
entitle  it  under  the  provisions  of  this 
article,  by  passing  an  ordinance  or 
proposition,  and  submitting  the  same  to 
the  legal  voters  of  such  city  or 
town,  at  an  election  to  be  held  for 
that  purpose , not  less  then  twenty  nor 
more  than  thirty  days  after  the  passage 
of  such  ordinance  or  proposition;  and 
if  a majority  of  such  voters  voting 
at  such  election  shall  ratify  such 
ordinance  or  proposition,  the  mayor  or 
chief  officer  of  such  city  or  town  shall 
issue  his  proclamation,  declaring,  the 
result  of  such  election,  and  thereafter 
such  city  or  town  shall,  by  virtue  of 
such  vote,  be  incorporated  under  the 
provisions  of  the  general  law  providing 
for  the  government  of  the  clees  to 
which  such  city  belongs,  which  class 
shall  be  determined  by  the  ?_aet  census 
teken,  whether  state  or  national." 


The  town  of  Car.denton  sought  to  organize  as  a city  of 
the  fourth  class  under  the  above  statutory  provisions  (1)  by 
determining  that  its  population  was  five  hundred  and  less 
than  three  thousand  inhabitants,  (8)  by  passing  an  ordinance 
on  the  8th  day  of  November,  1934,  and  submitting  same  to  the 
legal  voters  of  the  town  at  *n  election  hold  on  the  4th  day  of 
December,  1934,  for  the  purpose  of  determining  whether  it 
would  elect  to  become  a city  of  the  fourth  class,  (3)  by 
submitting  the  ordinance  to  the  voters  not  less  than  twenty 
nor  more  than  thirty  days  after  the  passage  of  such  ordinance, 
and  (*)  by  having  the  chief  officer  of  the  town  of  Camdenton 
issue  his  proclamation  thut  a i^ajority  of  the  voters  voting 
at  such  election  had  ratified  the  above  ordinance. 

No  mention  is  made  in  the  above  records  showing  the 
time  and  place  where  the  election  was  to  be  held  on  the  proposi- 
tion, and  the  question  arises  whether  such  amounts  to  a defect 
in  the  incorporation. 
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The  statute  quakes  no  requirement  that  the  ordinance 
shall  show  the  time  and  place  where  the  election  is  to  be 
held,  it  merely  provides  that  an  election  be  held,  which,  ns 
shown  by  the  proclamation,  was  held. 

43  Corpus  Juris,  i>ec.  4b,  p.  96,  in  referring  to  the 
record  that  must  be  ;,n.de  in  the  incorporation  or  classifica- 
tion of  municipalities,  states: 

*The  record  need  not  contain  matters 
not  required  by  the  particular 
statute  • * 

In  the  case  of  State  er  rel.  v.  Vestport,  116  o.  582,  591, 
22  S.  888,  the  incorporation  of  a city  war  challenged  be- 
cause the  ordinance  submitting  the  pronosltion  to  the  people 
stated  that  euch  vote  should  be  taken  at  the  town  hall,  end  did 
not  -provide  that  the  people  of  each  ward  should  vote  in  their 
respective  wards  on  such  proposition.  The  Court  in  holding  that 
this  was  at  most  an  irregularity,  and  did  not  make  the  election 
absolutely  void,  said: 

"The  first  section  ox“  the  ordinance 
now  under  consideration  provides  that 
the  proposition  to  become  a 'city  of 
tne  fourth  class'  shall  be  submitted 
to  the  legal  voters  of  the  town  of 
=.estport  at  an  election  to  be  held  for 
that  purpose  on  the  fourth  day  of 
June,  1681. 

"In  pursuance  of  this  ordinance,  an 
election  wub  held  at  the  town  hall, 
ana  a majority  of  those  voting  voted 
in  favor  of  the  proposition,  whereupon 
the  mayor  isi  ued  his  proclamation,  de- 
claring Meetport  to  be  a city  of  the 
fourth  class,  .kt  the  time  of  the  elec- 
tion there  were  four  wards  in  the  town 
of  vestport  and  it  is  contended  by 
counsel  for  relator  that  there  were  four 
separate  election  districts  and  that  the 
lav'  required  each  voter  to  vote  in  the 
ward  in  which  he  lived;  and  as  there  was  but 
one  place  of  voting  esignated  by  the 
ordinance,  to-vlt:  the  tovn  hell,  that 
therefore,  the  election  os  well  es  the 
ordinance  was  elso  void. 
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"The  A«re  fact  of  there  being  but 
one  voting  place,  was  at  most  an 
irregularity  and  did  not  make  the 
election  absolutely  void.  In  the 
case  of  ha  vis  v.  State,  75  Tex.  424, 
where  the  evidence  showed  that  the  city 
of  *san  -~a.rcos’  incorporated  and  divided 
into  four  wards;  that  but  two  election 
precincts  had  been  established  in  the 
city  by  the  commia  loners,  and  that  they 
were  established  without  reference  to  the 
wards,  and  that  they  included  parts  of 
the  surrounding  county,  it  was  held  that 
when  the  place  of  voting  had  been  fixed, 
and  the  election  had  been  held,  it  ought 
not  to  be  eet  aside  because  they  have 
failed  to  make  each  ’"ard  of  a city  an 
election  precinct,  unless  it  be  shown 
that  the  election  was  fraudulent.  Bell 
v.  Faulkner,  19  S.  .V.  Hep.  480;  Peard  v. 

State,  ex  rel. , 51  N.rt.  Hep.  828. 

"There  is  no  claim  or  pretense  that  there 
was  any  fraud  or  unfairness  connected 
with  the  promulgation  of  the  ordinance 
or  in  the  election  thereunder,  but  every- 
thing seems  to  have  been  conducted  with  the 
utmost  good  faith  and  fairness." 

The  ordinance  in  the  instant  case  ^mide  provision  for 
the  holding  of  t e election,  and  ordered  that  the  City  ClerK  be 
instructed  to  give  proper  notices  of  such  election  and  take  all 
uecessary  precautions.  The  mere  fact  that  the  ordinance  did  not 
declare  the  exact  form  of  notice,  ballot,  etc.,  could  be  at  most 
an  irregularity,  and  w'e  are  of  the  opinion  that  there  being  no 
claim  or  pretense  that  there  was  any  fraud  or  unfairness  connected 
with  the  promulgation  of  the  ordinonce,  or  in  the  election  there- 
under, the  town  of  Camdenton  is  legally  organized  and  incorporated 
as  a city  of  the  fourth  class. 


Hespectf ully  submitted. 


iJPPhOTiSm: 


Assistant  Attorney  Gsnaral. 


Trrmmr, 

(Acting)  Attorney  General. 
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Compensation  in  counties  containing  less 
than  40.000 


June  81,  1937. 


Mr.  Morgan  M.  Moulder 
Prosecuting  Attorney 
Camden  County 
Camden ton,  Missouri 


Dear  Sir: 


"This  Department  is  in  receipt  of  your  letter 
of  Kay  15,  1937,  in  which  you  request  an  opinion  upon 
the  following  question: 


"To  what  compensation  is  the  assessor 
of  Camden  County;  a county  contain* 
ing  less  than  40,000  inhabitants, 
entitled  with  reference  to  the  real 
property  owned  by  the  Union  Electric 
Light  and  Power  Company,  a corporation, 
which  owns  all  the  lands  inundated  by 
the  Lake  of  the  Ozarks,  and  the  Union- 
Electric  Land  and  Development  Company, 
a corporation,  which  owns  several 
thousand  aores  of  land  bordering  said 
lake." 


Section  9806,  R.  3.  Missouri,  1929,  as  amended 
in  Laws  of  Missouri,  1931,  page  358,  in  part,  is  as  follows: 


"The  compensation  of  each  assessor 
shall  be  thirty-five  cents  per  list 
in  counties  having  a population  not 
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exceeding  forty  thousand,  thirty 
oents  per  list  in  counties  haring  a 
population  of  more  than  forty  thou- 
sand; and  not  exceeding  seventy  thou- 
sand, and  twenty-fire  cents  per  list 
in  counties  haring  a population  in 
excess  of  seventy  thousand  inhabitants, 
and  shall  be  allowed  a fee  of  three 
oents  per  entry  for  making  real  estate 
and  personal  assessment  books,  all  the 
real  estate  and  personal  property 
assessed  to 'one  person  to  be  counted 
as  one  name,  one-half  of  which  shall 
be  paid  out  of  the  county  treasury 
and  the  other  half  out  of  the  state 
treasury;  Provided,  that  nothing  con- 
tained in  this  section  shall  be  so  con- 
strued as  to  allow  any  pay  per  name  for 
the  name  set  opposite  each  tract  of  land 
assessed  in  the  numerical  list:" 

' This  section  was  again  amended  in  Laws  of  Missouri 
1333,  page '375,  but  this  amendment  concerned  oounties  con- 
taining 75,000  to  90,000  inhabitants  and  does  not  oonoern 
us  here. 


' A' "tax  list"  as  this  term  is  used  in  Jeetion 
9806,  supra,  is  that  aooount  or  enumeration  of  taxable 
property,  both  real  and  personal,  made  by  the  owner 
thereof  upon  oath  and  delivered  to  the  assessor,  or 
prepared  by  the  assessor  in  accordance  with  the  provis- 
ions of  Seotion  9760,  R.  S.  Missouri,  1929,  when  for  any 
cause  a list  is  not  given  the  assessor.  This  is  an 
inescapable  definition  in  view  of  Seotion  9756,  R.  S. 
Missouri,  1929,  which  enumerates  the  items  of  property 

to  be  contained  in  a "tax  list". 

* 

In  State  v.  Gomer,  101  3.  W.  (2d) (Missouri 
Supreme)  57,  the  court  had  before  it  a question  which 
required  a comprehensive  review  of  the  law  relating  to 
assessors.  In  that  oase  the  compensation  and  duties 
of  an  assessor  are  discussed  in  detail  and  certain  con- 
clusions are  drawn  by  the  court  which  we  shall  set  out 
here. 


"First.  That  an  assessor  should 
obtain  a list  in  the  form  prescribed 
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by  Section  9756,  R.  3.  1929  (Mo; 

St.  Ann.  Section  9756,  p.  7872), 
from  every  person  who  owns  * taxable 
personal  property  in  his  county, * 
and  should  require  such  list  to 
contain  *a  list  of  all  the  real 
estate  and  its  value*  owned  by 
such  persons. 

Second.  That  whenever  from  any 
cause  a list  of  any  taxable  per- 
sonal property  is  not  delivered 
to  him  by  the  owner  or  his  rep- 
resentative, then  the  assessor 
shall  make  a list  thereof  as  re- 
quired by  Seetion  9760,  R.  S.  1929 
(Mo.  St.  Ann.  Section  7877),  or  if 
the  owner  of  such  property  is  de- 
ceased then  as  required  by  Section 
9763;  R.  3.  1929  (Mo.  Jt.  Ann.  Sec. 

9763,  p.  7879). 

Third.  That  an  assessor  is  not  re- 
quired to  take  the  list  described  in 
Jeotion  9756,  R.  3.  1929,  from  per- 
sons who  own  no  'taxable  personal 
property  in  his  county*,  and  is, 
therefore  not  required  to  make  the 
list- required  by  Section  9760,  R.  3. 

1929,  for  only  real  estate  owned  by 
non-residents  of  his  county. 

Fourth.  That  an  assessor  is  required 
to  make  'Part  First'  of  his  book,  de- 
nominated 'The  Land  List*  from  the  list 
of  taxable  lands  in  his  county  furnished 
by  the  Secretary  of  State,  the  government 
maps  and  plats  on  file  in  his  county,  the 
last  assessor's  book  and  other  informa- 
tion or  reoords  (see  Section  9797,  R.  3. 
1929  (Mo.  St.  Ann.  Section  9797,  p.  7901); 
and  that  he  shall  use  the  information  ob- 
tained from  the  lists  taken  from  personal 
property  owners  and  from  other  sources 
to  aid  him  in  obtaining  a correct  des- 
cription of  all  tracts  of  land,  in  placing 
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the  name  of  the  true  owner  opposite 
each  tract,  and  in  ascertaining  its 
value . 

Fifth.  That  an  assessor  is  required 
to  make  *3?art  Second’  of  his  book  de- 
nominated 'Personal  Property*  from 
the  lists  taken  by  him  from  property 
owners,  or  made  out  by  him  whenever, 
for  any  cause,  it  has  not  been  possible 
to  obtain  from  the  owner  a list  of  any 
taxable  personal  property  which  he  has 
been  able  to  locate. 

Sixth.  That  a 3 compensation  for  making 
the  numerical  assessment  in  the  land 
list,  an  assessor  should  be  paid  such 
an cunt  as  may  be  allowed  by  the  county 
court  not  to  exceed  the  sum  of  3 cents 
for  each  and  every  tract  so  assessed; 
but  that  all  contiguous  traots  in  the 
salne  section  and  all  contiguous  lots 
in  the  same  square  or  block  which  can  be 
consolidated  into  one  tract,  lot,  or 
call  shall  be  counted  as  one  tract. 

Seventh.  That  as  for  compensation  for 
taking  the  lists  required  to  be  delivered 
to  him  by  owners  by  personal  property 
(in  oounties  of  not  more  than  40,000 
population)  an  assessor  should  be  paid 
35  cents  for  each  list  taken  and  should 
also  be  paid  a' fee  of  3 cents  per  entry 
for  each  entry,  of  a property  owner’s 
name  and  the  personal  property  assessed 
to  him,  in  the  alphabetical  list  in  the 
part  of  his  book  covering  personal  prop- 
erty. 

Eighth.  That  an  assessor  is  entitled  to 
thirty-five  cents  per  list  for  each 
list  he  takes  which  oontains  personal 
property,  whether  he  takes  it  from  the 
owner  or  makes  it  on  his  own  view  or 
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other  information  obtained  as 
specified  under  Section  9760  or 
Section  9763,  R.  S;  1929  ' (Mo. 

St.  Ann.  Sec.  9760,  9763,  pp. 

7877,  7879),  but  he  is  not  re- 
quired to  make  or  entitled  to  re- 
ceive any  compensation  for  making 
a list  containing  only  real  estate. 

Ninth.  That  the  county  and  the 
state  shall  each  pay  one-half ' of  the 
compensation  for  taking  lists,  and  for 
making  proper  entries  in  both  the  land 
list  and  the  personal  property  list." 


In  Sparks  v.  Clark,  57  Mo;  58,  and  Davidson  v. 
Laolede  Land  and  Development  Company,  253  Mo.  223,  it  is 
said  by  the  court  that  all  subdivisions  of  a section  of 
land  belonging  to  the  same  person  should  be  oounted  as 
one  tract  although  such  subdivisions  may  not  be  contiguous. 

In  the  instant  oase,  for  example,  assume  that 
the  Union  Electric  Light  and  lower  Company  owns  lend 
situated  in  one  hundred  different  sections  in  Camden 
County,  and  also  has  personal  property  situated  in 
said  county.  In  making  out  this  "tax  list"  the  company 
describes  and  accounts  for  all  their  taxable  property, 
both  real  and  personal,  in  one  list,  or  if  the  oompany 
fails  to  make  a list  the  assessor  prepares  one- in  the 
same  manner.  The  compensation  of  the  assessor,  in  this 
instanoe,  would  be  thirty-five  oent3  for  taking  the  tax 
list  containing  all  the  real  and  personal  property  of 
the  oompany,  (this  thirty-five  cents  only  allowable  if 
the  tax  list  contained  personal  property) ; three  cents 
for  entering  all  the  personal  property  opposite  the 
name  of  the  oompany  under  "personal  property"  in  his 
book  kept  for  that  purpose;  and  a sum  not  to  exeeed  three 
oents  for  each  traot  entered  under  the  "land  list"  in 
said  book  (counting  all  land  lying  in  the  same  seotion 
as  one  traot) , making  a total  of  not  to  exoeed  three 
dollars  and  thirty-eight  oents  ( $3.38)  for  the  personal 
property  and  land  lying  in  the  one  hundred  sections,  if 
the  county  oourt  should  allow  the  full  three  oents  for 
the  numerical  entering  of  eaoh  tract  In  the  "land  list". 
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Therefore,  it  i3  the  opinion  of  this  Department, 
as  we  have  attempted  to  illustrate,  and  in  view  of  the  Gomer 
Case,  supra,  that  the  assessor  of  Camden  County,  a county 
containing  less  than  forty  thousand  inhabitants,  is  en- 
titled to  thirty-five  cents  per  list  as  compensation  for 
taking  the  tax  list  of  the  personal  property  of  the  Union 
Eleotric  Light  and  Power  Company  and  of  the  Union  Electric 
Land  and  Development  Company.  !Riat  for  making  the  alpha-* 
betioal  entry  of  the  personal  property  of  said  companies, 
under  "personal  property"  in  the  book  kept  for  that  pur- 
pose, the  assessor  is  entitled  to  three  cents  for  listing 
all  of  said  personal  property  opposite  the  name  of  its 
owners.  That  for  making  the  numerical  (or  alphabetical 
if  used)  entry  of  the  real  property  of  said  companies, 
under  the  "land  list"  in  said  book,  the  assessor' is  en- 
titled to  a sum,  to  be  fixed  by  the  county  court,  not  to 
exceed  three  cents  per  entry  for  each  tract  so  entered. 

That  for  the  purpose  of  determining  the  compensation  for 
the  entry  of  real  property  under  the  "land  list"  in  3aid 
book  all  land  lying  in  the  same  seotion  shall  be  considered 
as  one  traot. 


Respectfully  submitted. 


LLB  MR 

APPROVED: 


AUBREY  R.  HAMMETT,  JR., 
Assistant  Attorney-General. 


£.  TAtL6ft( ActThgT 
Attorney-General. 


RECORDER  OF  DEEDS: 


Fee  must  be  paid  or  tendered  <-o  recorder 
before  instrument  entitled  to  record; 
Recorder  not  liable  on  his  bond  for  neglect 
unless  fee  is  paid  or  tendered. 


January  22 , 1937 . 


Honorable  CLias.  E,  Murrell,  Jr., 
Prosecuting  Attorney 
Adair  County 
Kirksville,  Missouri 


FILED 


Dear  Sir : 


This  is  to  acknowledge  receipt  of  your  letter 
of  January  9,  1937,  in  which  you  request  the  opinion  of 
this  Department,  four  letter  is  as  follows: 

"The  Circuit  Clerk  and  Ex-officio 
Recorder  of  adair  County  has  request- 
ed this  office  to  obtain  from  you 
an  opinion  as  to  the  construction 
and  effect  of  Section  11566  R.  S, 
ho.  1929,  Y/hen  taken  in  connection 
with  Sections  11564  and  11565.  The 
question  is  this:  Will  the  Recorder 
acting  under  Section  11566  in  refus- 
ing to  record  any  instrument  when 
the  fee  allowed  by  law  is  not  paid 
or  tendered  be  liable  for  damages 
under  Section  11564  and  11565V  " 

Y.'e  shall  set  forth  in  their  entirety  the  sections 
of  the  statutes  referred  to  in  your  letter. 

Section  11564,  R.  S.  Mo.  1929,  pertaining  to  the 
liability  of  the  recorder  for  neglect  of  duty,  provides: 

"If  any  recorder  to  whom  any  deed 
or  other  writing,  proved  or  acknow- 
ledged according  to  law,  shall  be 
delivered  for  record:  First,  neglect 
or  refuse  to  make  an  entry  thereof, 
or  give  a receipt  therefor,  as  re- 
quired by  section  11546;  or,  second. 
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neglect  or  refuse  to  record  such 
deed  or  other  writing  within  a 
reasonable  time  after  receiving 
the  sane;  or,  third,  record  any 
deed  or  other  instrument  in  writing 
before  another  first  brought  into 
his  office  and  entitled  to  be  re- 
corded; or,  fourth,  record  any  deed 
or  other  instriunent  of  writing  un- 
timely or  in  any  other  manner  than 
as  herein  before  directed;  or,  fifth, 
neglect  or  refuse  to  provide  and 
keep  in  his  office  such  an  index  as 
is  required  by  this  chapter,  he  shall 
pay  to  the  party  ag  rieved  double 
the  damages  which  may  be  occasioned 
thereby,  to  be  recovered  by  civil 
action  on  the  official  bond  of  the 
recorder," 

dectlon  11565,  R.  S.  Mo,  1929,  provides  for  the 
prosecution  of  the  recorder  under  the  criminal  laws  for 
willfully  neglecting  or  refusing  to  perform  any  of  the  dutie 
as  required  by  this  chapter  or  in  willfully  performing  them 
in  any  other  manner  t an  is  required  by  law;  and  also  Dro- 
vides  for  forfeiture  to  the  county  in  a stun  not  exceeding 
300,00  to  be  recovered  by  civil  action;  which  section  is 
as  follows! 


"If  any  recorder  shall  willfully 
neglect  or  refuse  to  perform  any  of 
the  duties  required  of*  him  by  this 
chapter,  or  shall  willfully  perform 
them  in  any  other  aaniier  than  is  re- 
quired by  law,  he  shall  be  deemed 
guilty  of  a misdemeanor  in  office, 
and  proceeded  against  accordingly; 
and  shall,  moreover,  forfeit  and  pay 
to  the  use  of  the  county  a sum  not 
exceeding  three  hixndred  dollars,  to 
be  recovered  by  civil  action," 

section  11566,  R.  S.  Mo.  1929,  provides: 

"The  recorder  shall  not  be  bound  to 
make  any  record  for  which  a fee  may 
be  allowed  by  law,  unless  such  fee 
shall  have  been  paid  or  tendered  by 
the  party  requiring  the  record  to  be 
made," 


Hon.  Chas.  E.  liurrel,  Jr 


-3 


Jan.  22,  1337. 


Your  quoation  is,  will  the  recorder  acting  under 
Section  11566  in  refusing  to  record  any  instrument  ’.Then  the 
fee  allowed  by  law  is  not  paid  or  tendered  be  liable  for 
damages  under  section  11564  and  11565V 

Corpus  J*ur-;8,  Vol.  53,  p.  1081,  Sections  38  and 
40,  says  the  following: 

"In  the  absence  of  contrary  statu- 
tory provisions,  the  register  nay 
demand  payment  in  advance  of  his 
fees  for  performing  a given  service*" 


"Kanda  rua  will  not  lie  to  compel  a 
register  to  perform  a duty  pertain- 
ing to  his  office  without  payment 
of  his  fee  therefor  in  advance, 
even  though  th©  foe  demanded  is 
clai  ed  to  be  excessive,  where  it 
appears  that  relator  is  able  to  pay 
the  fee  and  can  recover  the  alleged 
excess  by  ordinary  action." 


Under  the  last  quoted  section  of  the  statute.it 
is  therefore  our  opinion  that  one  dosiring  to  have  an  instru- 
ment recorded  in  the  recorder's  office  which  is  entitled  to 
record,  the  required  fee  must  first  have  been  paid  or  tender- 
ed by  the  person  presenting  sane  for  record  to  the  recorder 
of  deeds,  and  if  such  payment  is  not  made  or  tendered  as 
provided  by  Section  11566,  supra,  the  recorder  of  deeds  would 
not  be  liable  by  civil  action  on  his  official  bond  under 
Section  11564,  supra,  nor  to  the  penalties  under  section 
11565,  supra,  for  failure  to  record  such  instalment  so 
presented  for  record. 


Very  truly  yours. 


CuVELL  R.  HEVffTT 
Assistant  Attorney- General 

A PROVED: 


J.  E.  'I’AYi'aJE 

(Acting)  Attorney -General 
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CRIMINAL  COSTS:  Prosecuting  Attorney  not  personally 

liable  for  costs  in  felonies  and 
misdemeanors.  


February  27 , 1937 


:..r.  Arthur  C.  fcueller 
Prosecuting  Attorney 
Gasconade  County 
Hermann,  Missouri 


Dear  Sir: 


This  Department  is  In  receipt  of  your  letter 
of  February  25,  wherein  you  make  the  following  in- 
quiry: 

".*111  you  kindly  c ive  me  your 
opinion  on  the  following  matter, 
fco-wi t: 

"Is  a prosecuting  attorney  liable 
for  costs  in  criminal  cases  when 
he  officially  signs  the  complaint 
and  the  cases  are  dismissed  or 
the  defendant  acquitted?  Kindly 
give  me  your  opinion  on  this 
question  In  both  misdemeanors 
and  felony  cases. 

" ihanking  you  for  your  prompt 
attention  In  this  matter," 


There  are  no  statutes  making  a prosecuting 
attorney  liable  for  costs  that  we  can  locate,  nor  have 
we  been  able  to  locate  any  decisions  placing  th » 
liability  for  costs  in  a criminal  case  on  the  prosecut- 
ing attorney.  There  are  certain  sections  of  our 
statutes  which  make  the  prosecutor  liable  for  costs; 
the  word  "prosecutor",  as  used  In  the  statutes,  refers 
to  the  prosecuting  witness  or  to  the  person  Injured 
and  desiring  a prosecution. 

Section  3510,  Revised  Statutes  Missouri  1929, 
lakes  the  prosecuting  witness  liable  for  the  costs  in 
certain  Instances.  e think  it  also  decides  the  ques- 
tion propounded  by  you,  said  section  being  as  follows: 
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"hen  the  Information  is  based  on 
an  affidavit  filed  with  the  clerk 
or  delivered  to  the  prosecuting 
attorney,  as  provided  for  in  sec- 
tion 3505,  the  person  who  made 
such  affidavit  shall  be  deemed 
the  prosecuting  witness,  and  in 
all  cases  in  which  by  law  an  in- 
dictment is  required  to  be  in- 
dorsed by  a prosecutor,  the 
person  who  makes  the  affidavit 
upon  which  the  information  is 
based,  or  who  verifies  the  in- 
formation, shall  be  deemed  the 
prosecutor j and  in  case  the 
prosecution  shall  fail  from 
any  cause,  or  the  defendant 
shall  be  acquitted,  such 
prosecuting  witness  or  prosecutor 
shall  be  liable  for  the  costs 
in  the  case  not  otherwise 
adjudged  by  the  court,  but  the 
prosecuting  attorney  shall  not 
be  IT able  for  costs  in  any  case." 


The  last  clause  to  the  effect  "but  the 
prosecuting  attorney  shall  not  be  liable  for  costs, 
in  any  case,"  therefore,  we  are  of  the  opinion  the 
prosecuting  attorney  is  not  liable  personally  for 
any  costs  in  prosecuting  misdemeanors  and  felonies. 

We  are  further  fortified  in  this  conclusion 
by  the  fact  that  Kelley’s  Cr’minal  Law  and  Procedure, 
an  authority  on  criminal  law,  at  page  100B6  states: 

"(a)  and  in  every  other  case 
of  acquittal  if  the  justice 
or  jury  trying  the  case  shall 
state  in  the  finding  that  the 
prosecution  was  malicious, 
or  without  probable  cause, 
the  Justice  must  enter  Judg- 
ment for  costs  against  the 
prosecutor  or  party  at  whose 
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Instance  the  Information  was 
filed,  and  Issue  execution 
therefor;  but  In  no  case  will 
the  prosecuting  attorney  be 
personally  liable  for  costs.” 


Respectfully  submitted. 


OLLIV&R  W . NOL 

Assistant  Attorney  General 


AFPROV  jiD: 


J.  ..  iViYl'ch 

(Acting)  Attorney  General 
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MEDDLERS:  ) merchant  whc  takes  merchandise  from  one  farm  salt  4 
) to  mother  to  sell  at  auction  must  hav"'  p^dler1  ^ 
LICENSE:  ) license. 


10,  1937. 


honorable  hichard  H.  Musser 
rrosecuting  Attorney 
Johnson  County 
. arrensburg,  Missouri 


Dear  oir: 


lliis  is  to  acknowledge  receipt  of  your  letter  of 
recent  date  In  which  you  request  the  opinion  of  this  Depart- 
ment on  the  facts  stated  therein.  Your  letter  Is  as  follows: 

"Dixon  brothers  of  Carolton,  Missouri, 
dealers  In  harness,  have  been  operating 
In  this  County  by  going  to  various  sales 
and  putting  up  their  harness  for  auction 
along  with  the  octamodi ties  the  farmer 
having  the  sale  is  selling. 

"at  One  such  sale  here  the  harness  was  put 
up  and  bid  In  for  r34.50  but  Mr.  Dixon 
refused  to  let  it  be  sold  for  a lower  bid 
than  r36.00,  stating  at  the  time  he  would 
not  let  it  be  sold  unless  v36.00  was  bid. 

He  hat  been  causing  considerable  disturbance 
in  this  County  among  hardware  merchants 
and  narness  dealers  because  of  his  method 
of  operation. 

"H«v claims  to  have  an  opinion  from  your 
offico  stating  that  he  is  perm,  t ted  to  carry 
on  business  in  this  manner  without  taking 
out  license  in  each  County  wherein  he 
operates.  His  method  of  operating  is  to 
send  a light  pick-up  truck  to  the  sale, 
loaded  with  collars,  halters,  sets  of  har- 
ness and  other  incidental  articles.  His 
employee  who  attends  the  truck  has  been 
charged  with  selling  direct  from  the  truck 
but  we  have  no  definite  proof  of  that, 
however,  near  the  end  of  the  sale  he  putts 
the  harness  up  for  auction,  as  mentioned 
above. 
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">'•111  you  please  tell  me,  first,  did  you 
ive  these  gentlemen  any  opinion  approving 
their  methods  and  stating  that  they  could 
operate  in  this  manner  without  a pealers 
license?  If  so,  may  I have  a copy  of 
same.  Second,  Do  you  not  believe  the 
proper  charge  would  be  based  on  failure 
to  procure  a peddlers’  license." 

The  statutes  of  Missouri  have  undertaken  to  regulate 
the  selling  of  certain  goods,  wares  and  merchandise  in  this  State 
and  require  a license  to  be  taken  out  by  the  sellers,  namely, 
merchants,  itinerant  vendors  and  peddlers.  There  are  three 
separate  and  distinct  classes  defined  by  the  statute:  merchant, 
itinerant  vendor,  and  peddler,  and  by  your  question  you  asked 
us  whether  or  not  the  facts,  as  set  forth  in  your  letter,  bring 
the  seller  mentioned  therein  within  the  classification  of  a 
peddler  or  either  of  the  other  classifications  defined  in  the 
statute, 

a "merchant"  is  defined  by  Section  10075,  K.  S.  Mo, 
1929,  in  the  following  languages 

"Mvery  person,  corporation  or  copartnership 
of  persons,  who  shall  deal  in  the  selling 
of  goods,  wares  and  merchandise,  including 
clo-'ks,  at  any  store,  stand  or  place 
occupied  for  that  pur  pose . is  declared  to 
be  a merchantT"  (Italics  ours. j 


No  doubt,  the  persons  mentioned  in  your  letter  have  a 
merchant's  license  to  sell  goods,  wares  and  merchandise  in  their 
store,  stand  or  place  in  Carrollton,  Missouri,  ■‘•lie  fact  that  they 
have  a merchanT's  license  does  not,  in  our  opinion,  give  them 
authority  to  sell  goods,  wares  or  merchandise  away  from  their 
store  by  peddling  same  from  place  to  place  or  house  to  house  at 
other  places  in  the  State, 

an  "itinerant  vendor"  is  defined  by  Section  10103, 

H.  3.  Mo.,  1929,  in  the  following  language: 

"The  words  'itinerant  vendor,*  for  the 
purposes  of  this  article,  shall  mean  and 
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lncluoe  all  person^  both  principal  and 
agents,  who  engage  In,  or  conduct,  in  this 
state,  either  In  one  locality  or  in 
traveling  from  place  to  place,  a temporary 
or  transient  business  of  selling  goods, 
wares  and  merchandise  with  the  Intention 
of  continuing  in  such  business  in  any  one 
place  for  a period  of  not  more  than  one 
hundred  and  twenty  days,  and  who , £ or  the 
purpose  of  carrying  on  such  business,  hire, 
lease  or  occupy,  either  in  whole  or  in 
part,  a room,  building,  or  other  structure, 
for  the  exhibition  and  sale  of  such  goods, 
wares  and  merchandise*  I'he  provisions  of 
this  article  shall  not  apply  to  sales  made 
to  dealers  by  coranercial  travelers  or 
selling  agents  in  the  usual  course  of 
business,  nor  to  bona  fide  sales  of  goods, 
wares  and  merchandise  by  sample  for  future 
delivery,  nor  to  hawkers  on  the  streets  or 
peddlers  from  vehicles,  nor  to  any  sale 
of  goods,  wares  or  merchandise  on  the 
grounds  of  any  agricultural  society  during 
the  continuance  of  any  annual  fair  held 
by  such  society • " 

Ve  do  not  believe  that  the  description  of  the  transactions 
as  set  forth  in  your  letter  makes  them  an  itinerant  vendor  within 
the  meaning  of  the  statute* 

Ihe  remaining  classification  of  a seller  of  goods,  wares 
and  merchandise  is  defined  in  Section  13312,  R.  S*  ho.  1929,  as  a 
"peddler"  and  is  as  follow  at 

"whoever  shall  aeal  in  the  selling  of 
patents,  patent  rights,  patent  or  other 
medicines,  lightning  rods,  goods*  wares  or 
merchandise,  except  pianos,  organs,  sewing 
machine 8,  Books , charts,  maps  and  stationery, 
agricultural  and  horticultural  products, 
including  milk,  butter,  eggs  and  cheese,  by 
going  flhnn  t fro >f.  place  to  pi  ace  to  yte  1 1 tun 

am , —La.  dflr.larnd  ha  ha  a paddlaxu." 

fbe  question  is  whether  or  not  these  dealers  come  within 
the  definition  of  a "peddler11  requiring  them  to  secure  a peddler's 
license  under  the  provisions  of  Chapter  96,  R.  S.  ho.  1929*  bjLnce 
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a peddler  la  defined  by  the  statute  It  then  becomes  a question 
as  to  whether  the  dealers  mentioned  In  your  letter  come  within 
the  meaning  of  this  statute. 

In  29  Corpus  Juris,  p,  219.  it  is  said: 

"To  constitute  one  a peddler  he  should  have 
no  fixed  place  of  dealing  but  travel  arourd 
from  place  to  place,  or  from  house  to  house; 
he  should  carry  his  wares  with  him,  and 
expose  them  for  sale,  and  not  merely  carry 
and  show  samples  of  them;  he  should  sell 
them  at  the  time  he  offers  them,  and  not 
merely  enter  into  an  executory  contract  for 
a future  sale;  he  shotild  deliver  them  then 
and  ther^  and  not  merely  contract  to 
deliver  them  in  the  future;  the  sales  made 
by  him  should  be  at  retail,  to  consumers, 
and  not  confined  exclusively  to  dealers  In 
the  articles  sold  by  him. 

The  sellers  of  merchandise,  according  to  jour  letter, 
can  be  said  to  have  no  fixed  place  of  dealing  (as  to  the  sales 
mentioned  in  your  letter)  and  they  do  travel  around  from  place 
to  place  to  sell  their  harness;  they  carry  their  wares  with  them, 
and  expose  them  for  sale;  they  sell  them  at  the  tlrre  they  are 
offered  and  deliver  them  at  the  time  of  the  sales;  the  sales  are 
made  at  retail  and  are  made  to  consumers,  ..e  do  not  think  that 
for  an  isolated  sale  or  an  occasional  sale  the  persons  mentioned 
in  your  letter  would  be  required  to  take  out  a peddler's  license, 
but  if  it  is  a continuous  practice  over  a period  of  tice  by  going 
from  sale  to  sale  over  an  extended  territory  they  would  be  required 
to  take  out  a peddler's  license,  ' It  is  the  practice  rather  than 
a sporadic  act  of  peddling  that  the  law  regards.  xhe  fact  that 
the  harno-is  is  put  up  at  auction  at  a sale  does  not  change,  in 
our  opinion,  their  status  but  brings  them  within  the  definition 
of  a peadler  as  set  forth  in  the  statute  above  and  the  definition 
as  given  in  Corpus  Juris,  supra.  If  the  rule  were  otherwise  any 
person  could  load  his  truck  or  other  vehicle  with  thousands  of 
dollars  of  merchandise  and  move  from  sale  to  sale  throughout  the 
htate  without  paying  any  license  whatsoever  to  the  state  or 
county  and  thereby  defeat  the  purposes  of  the  statute  and  thereby  be  in 
competition  with  the  legitimate  merchant;  having  a fixed  place  of 
doing  business  and  paying  a license  and  taxes  in  support  of  the 
government. 
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It  is,  therefore,  our  opinion  that  the  persons 
mentioned  in  your  letter  ccme  within  the  definition  of  a 
•'peddler"  as  defined  by  the  statutes,  and  required  to  secure 
a license  as  required  by  Chapter  96,  R.  *io.  1929* 


Very  truly  yours. 


COVJSLa  K.  Ha  v.  ITT 

assistant  «*tt.omey-ueneral 


affhOVA  : 


T."a.  ;AXLi>k 

( "C  tirg)  A t torne  y-ueneral 


TAXATION***! nltial  Proceedings  under  Senate  Bill  94  constitute 
first  advertisement  of  sale. 


June  5,  1937 


Mr.  Arthur  C.  Mueller 
Prosecuting  Attorney 
Gasconade  County 
Hermann,  Missouri 


Dear  Mr.  Mueller: 

We  are  in  receipt  of  your  request  for  an  opinion  on 
the  following  matter: 

M,.7hen  do  taxes  on  real  estate  due  and 
payable  on  or  before  Dec.  31,  1931, 
become  outlawed  by  the  statute  of 
lioi tation? 

Does  the  fact  that  the  tax  certificates 
for  the  above  taxes  having  been  adverti- 
sed and  offered  for  sale  in  November  1936, 
and  not  sold  for  lack  of  bidders  take  said 
taxes  out  of  the  6 year  Statute  of 
Limitation  and  in  that  case,  could  said 
1931  taxes  still  be  legally  collected  in 
spite  of  the  fact  that  they  are  delinquent 
over  five  years." 

On  September  4,  1934,  this  office  rendered  an  opinion 
to  Honorable  Charles  M.  Hay,  then  City  Counsellor  of  the  City 
of  St. Louis,  in  which  it  was  determined  that  Senate  Bill  54 
of  the  1933-1934  Extra  Session,  found  at  page  154,  Laws  of 
Missouri  Hxtra  3ession,  1933-1934,  modified  the  Jones-Ifunger 
Law,  page  425,  Laws  of  Missouri  1933,  and  arrived  at  this 
conclusion: 
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MIt  is  therefore  the  opinion  of  this 
office  that  the  provisions  of  Senate 
Bill  94,  passed  by  the  57th  General 
Assembly  in  Regular  Session  have  been 
modified  by  the  passage  of  3en^te  Bill 
54  of  the  57th  General  Assembly  in  Extra 
Session,  so  as  to  permit  initial  pro- 
ceedings to  be  instituted  at  any  time 
within  five  years  of  the  cate  of 
delinquency." 

We  herewith  enclose  to  you  a mimeographed  corny  of  that 
opinion  and  direct  your  attention  particularly  to  part  two 
t ereof.  This  onlnlon  of  course  was  based  upon  the  enactment 
of  Section  9961  by  the  57th  General  As  ewbly  in  Extra  Session, 
page  154,  Laws  of  Missouri  Extra  Session,  1933-1934,  reading 
as  follows: 


"l»’o  proceedings  for  the  sale  of  land  and 
lots  for  delinquent  taxes  under  the  pro- 
visions of  Chapter  59,  Revised  Statutes 
of  Missouri,  1929,  relating  to  the 
collection  of  delinquent  and  back  taxes 
and  providing  for  foreclosure  sale  and 
redemption  of  land  and  loV  therefor, 
shall  be  valid  unless  initial  proceedings 
therefor  shall  be  commenced  within  five 
(5)  years  after  delinquency  of  such  taxes, 
and  any  sale  held  pursuant  to  initial 
proceedings  commenced  within  such  period 
of  five  (6)  years  shall  be  deemed  to  have 
been  in  oorapliance  with  the  provisions  of 
said  aot  in  so  far  as  the  time  at  which  such 
sales  are  to  be  had  ia  specified  therein, 
provided  that  proceedings  for  the  sale  of 
lands  and  lots  on  which  taxes  are  delinquent 
for  the  year  1928  may  be  commenced  at  any 
time  prior  to  December  31,  1934.  Provided 
further,  that  in  suits  or  actions  to  collect 
delinquent  drainage  and/or  levee  assessments 
on  real  estate  such  suits  or  actions  shall 
be  commenced  within  five  years  after  delin- 
quency, otherwise  no  suit  or  action  therefor 
shall  be  commenced,  had  or  maintained." 
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The  pertinent  part  of  that  section  Is: 

"***any  sale  held  pursuant  to  Initial 
proceedings  commenced  within  such  period 
of  five  (5) years  shall  be  dedned  to  have 
been  In  compliance  with  the  provisions  of 
said  act*  * *" . 

When  we  consider  the  history  of  tills  legislation.  It  Is 
certain  that  "Initial  proceedings"  as  used  in  this  section  had 
specific  relation  to  "Initial  proceed Inga"  under  Senate  Bill  94, 
otherwise  ’-nown  cs  the  Jones-Munger  Law,  as  this  section  was 
enacted  the  session  following  the  one  at  which  the  Jones -Hunger 
Law  w s adopted  and  after  this  office  had  rendered  an  opinion  that 
Seotlon  9961  R.  S.  Missouri  1929,  did  not  o erate  as  a statute  of 
limitations  upon  the  procedure  prescribed  by  Senate  Sill  94. 

W*  are  next  confronted  with  the  problem  of  what  con- 
stituted "Initial  proceedings"  under  the  Jones-Munger  law.  An 
examination  of  the  law  itself  indicates  that  the  first  step  in 
the  enforcement  of  the  collection  of  delinquent  taxes  is  the 
advertisement  of  the  sale.  This  13  the  "beginning"  of  the  pro- 
ceeding. 


Bouvier'e  LaW  Dictionary  defines  "initial"  as  "Beginning; 
placed  at  the  beginning,"  and  shows -th  t the  word  was  taken  from 
the  Latin  "lnltum"  meaning  "beginning" . 

In  the  case  of  Bear'd  vs.  3t. Louis  A.  4 T.H.  Railway 
Company,  44  H.W.  803,  804,  79  Iowa  527,  It  is  held  that  the  first 
carrier  receiving  goods  is  an  "initial  o<irrler" . 

Words  of  course  are  used  In  their  common  and  ordinary 
sense  and  are  to  be  so  construed  when  interpreting  laws.  The 
conclusion  is  ine scalable  th  t the  first  advertisement  constitutes 
the  initial  proceedings  which  Is  sufficient  to  stay  the  running 
of  the  statute  of  limitations.  If  the  land  is  not  sold  pursuant 
to  the  first  advertisement  and  Is  again  advertised  the  second  year 
the  first  advertisement  Is  still  the  "Initial"  proceeding  looking 
toward  the  enforcement  of  the  collection  of  the  tax  as  the  prior 
adv  rtlsement  and  failure  to  receive  a sufficient  offer  authorizes 


Mr.  Arthur  C.  Mueller 


Jun  * 5,  1937 


the  subsequent  further  advertisement  uid  offer,  and  the  third 
advertlseme  t and  offer  authorises  the  sale  of  the  or  erty 
for  what  it  will  bring.  To  Justify  or  porr.lt  any  final  sale 
for  less  than  the  full  amount  of  the  tax,  penalty,  interest  and 
cos 1 8 there  must  have  been  two  prior  advertisements  and  offers 
of  sale.  This  ^e  believe  shows  that  und >r  such  circumstances 
it  is  but  one  proceeding,  the  beginning  of  which  was  the  first 
advertisement  of  sale. 


CONCLUSION. 

It  le  therefore  the  opinion  of  this  office  that  taxes 
for  the  year  1931  which  beoane  delinnuent  January  1,  1932,  must 
be  advertised  and  offered  for  sale  in  November  of  1936,  but 
if  not  sold  for  lack  of  sufficient  bid  the  taxes  should  be 
again  advertised  the  November  of  1937,  and  if  on  that  sale  no 
suffiolent  bid  is  received  the  land  may  be  offered  for  sale  the 
third  and  final  time  in  November  of  1938,  at  which  time  the 
County  Collector  is  authorized  to  sell  the  certificate  for 
whatever  sura  it  will  bring. 


Respectfully  submitted. 


(Y  0.  WALTNER,  Jr. , 
Assist  nt  Attorney  Gener 


APPROVED: 


J.  E.  TAYLOR 

(Acting)  Attorney  General 
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COUNTY"  DnTOSlTARIES : Length  of  time  funds  may  be  held 

under  Section  12188,  R.  S.  Missouri, 
1929. 


June  17,  1937 


Hon.  F.  L.  ^urrell, 
Prosecuting  Attorney, 
Schuyler  County, 
Lancaster,  Lissouri. 


je ar  ~r.  ^urrell: 


.ie  wish  to  acknowledge  your  request  for  an  opinion 
under  date  of  June  8th,  wherein  you  state  as  follows: 

*•1  would  like  an  early  opinion  from 
your  office  : s to  the  construction  you 
place  on  Section  12188  R.  S.  1929, 
especially  the  first  part  thereof  which 
reads  as  follows: 

* *As  soon  as  such  bonds  shall  have 
been  given  and  approved,  the  court 
shall  make  an  order  designating  such 
successful  bidders  as  depositaries 
of  said  funds  UNTIL  SIXTY  FIVX  DAYS 
AITLR  T Hi.  TI-JS  FIXnD  BY  THIS  ARTICLE 
I Ok  ANOTHLR  SLLLCTICN;"  etc. 

"Our  county  court  advertised  as  provided 
by  law  for  a county  depositary,  bids  re- 
ceived, etc.  bonds  given  and  approved  by 
the  Court.  The  Court  has  made  an  order 
desiccating  the  successful  bidders  as 
depositaries. 

"How  th6  question  arises  regarding  the 
transferring  of  the  funds  by  the  County 
Treasurer,  us  to  when  he  must  do  so  in 
order  to  protect  his  bond,  etc. 

"Low  long  can  the  ola  depositaries  withhold 
the  funds  after  the  county  court  has  ap- 
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proved  the  bonds  and  . .ade  an  order 
designating  the  successful  bidders 
as  depositaries? 

"wun  the  old  depositaries  hold  the 
funus  they  jmy  have  for  a periou  of  6b 
days  after  the  approval  ol  the  bond  and 
the  order  of  court  desiccating  the  new 
depositaries?  ,«hat  is  the  meaning  of 
this  65  day  provision? 

"how  loa^  has  the  County  Treasurer  after 
t..e  order  approving  the  bond  and  Siting 
the  oruer  designating  tne  depositaries 
by  the  County  Court  nas  he  to  uaxe  the 
transfer  of  any  funds  frou  old  depositary 
to  the  newly  designated  one?" 


Section  12184,  R.  S.  ~o*  1329,  akes  it  the  duty  of 
the  county  court,  at  the  ^iay  term  in  every  odd  year,  to 
receive  proposals  from  banks  desiring  to  be  selected  as 
depositaries  of  the  funds  of  the  county,  es  follows: 

"It  shall  be  the  duty  of  the  county 
court  of  each  county  in  this  state, 
at  the  hay  term,  thereof,  In  the  year 
1909,  and  every  two  years  thereafter, 
to  receive  proposals  from  banking 
corporations,  associations  or  individual 
bankers  in  such  county  as  may  desire  to 
be  selected  as  the  depositaries  of  the 
funds  of  said  oounty." 


Section  12185,  R.  S.  ..o.  1929,  provides  that  such 
banks  in  the  county  as  desire  to  bid  shall  deliver  to  the 
clerk  of  the  court  on  or  before  the  first  day  of  the  tena  a 
proposal  setting  out  the  rate  of  interest  that  the  bank  offers 
to  pay  the  county,  in  part,  as  follows: 

"An y bunking  corporation,  association 
or  Individual  banker  in  said  county 
desiring  to  bid  shall  deliver  to  the 
clerk  of  said  court,  on  or  before  the 
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first  day  of  the  term  of  s^id  court 
at  which  the  selection  of  depositaries 
Is  to  be  made,  a sealed  proposal,  stating 
the  rate  of  interest  that  said  banking 
corporation,  association  or  individual 
banker  o fers  to  pay  on  the  funds  of 
the  county  * * 


section  121Q6,  a.  a.  ,.o.  1929,  mnkes  it  the  duty  of 
the  county  court,  at  noon  on  the  first  day  of  the  ^y  term 
in  every  oda  year,  to  open  the  bids  and  select  depositaries 
of  public  funds,  in  part,  as  follows: 

"It  shall  be  the  duty  of  the  county 
court,  at  noon  on  the  first  day  of  the 
*~ay  term  in  1915,  and  every  two  years 
thereefter,  to  publicly  open  said 
bids,  and  cause  each  bid  to  be  entered 
upon  the  records  of  the  court,  and 
to  select  as  the  depositaries  of  all 
the  public  funds  of  every  kind  and 
description  goin^  into  the  hands  of 
the  county  treasurer,  and  also  all  the 
public  funds  of  every  kind  and  descrip- 
tion going  into  the  hands  of  the 
ex  officio  collector  in  counties  under 
township  organization,  the  deposit 
of  which  is  not  otherwise  provided  for 
by  lew,  the  banking  corporations, 
associations  or  individual  bankers 
whose  bids  respectively  made  for  one 
or  more  of  naid  parts  of  said  funds 
shall  in  the  ag  rebate  constitute  the 
largest  offer  for  the  payment  of 
interest  per  annum  for  said  f unds : * * 


Section  12188,  a.  5.  i^o.  1989,  provides  that  the  order 
designating  the  successful  bidder  as  depositary  be  for  a term 
beginning  from  noon  on  the  first  day  of  the  **ay  term  in  every 
odd  year,  the  date  fixed  for  the  selection  of  depositaries, 
plus  sixty-five  days,  and  further  that  immediately  upon  the 
making  of  the  order  the  county  treasurer  shall  transfer  the 
funds  to  the  successful  bidder,  as  follows: 
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"As  soon  as  such  bonds  shall  have  been 
approved,  the  court  shall  make  an  order 
designating  such  successful  bidders  as 
depositaries  of  said  funds  until  sixty- 
five  days  after  the  time  fixed  by  this 
article  for  another  selection;  * nd 
thereupon  it  shall  be  the  duty  of  the 
county  treasurer,  and  of  the  ex-officio 
collector  if  the  county  be  under  town- 
ship organization,  immediately  upon 
the  making  of  said  order,  to  transfer 
to  said  depositaries  the  part  or  parts 
of  all  said  funds  respectively  let  to 
such  depositaries  unaer  such  selection, 
and  immediately  upon  the  receipt  of 
any  money  thereafter  to  deposit  the 
sa^e  with  the  said  depositaries  to 
the  credit  of  the  county,  and  the 
said  treasurer  shall,  as  nearly  as 
may  be,  j.iaintain  with  each  of  the 
depositaries  so  selected  its  due  and 
proportionate  share  of  the  total  of 
the  funds  let;  and  for  any  failure  of 
the  county  treasurer  to  make  transfer 
of  such  funds  or  to  deposit  all  of 
said  funds  with  said  depositaries, 
whether  the  same  shall  come  into  his 
hands  as  treasurer  or  as  ex  officio 
collector  of  the  revenue,  or  otherwise, 
he  shall  be  liable  to  said  depositaries, 
respectively,  for  ten  per  cent  per  month, 
during  such  failure,  upon  the  respective 
part  or  parts  of  said  funds  not  so 
deposited,  to  be  recovered  by  civil 
action  in  any  court  of  competent  juris- 
diction: * * 


The  above  section  declares  in  one  breath  that  the  old 
depositary  may  hold  the  funds  it  has  for  a period  of  sixty- 
five  days  after  the  approval  of  the  bond  end  the  order  of  the 
court  designating  the  new  depositary,  and  in  another  breath 
declares  that  immediately  upon  the  making  of  the  order  the 
county  treasurer  shall  transfer  the  funds  to  the  new  depositary. 
This,  however,  as  we  view  it,  has  reference  only  to  the  original 
selection  made  under  the  statute,  that  is,  when  the  first  order 
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was  made  by  the  county  court  selecting  the  succeasful 
depositary,  It  was  immediately  the  duty  of  the  county  treasurer 
to  transfer  the  funds  to  the  said  successful  depositary. 

From  the  foregoing,  we  are  of  the  opinion  that  the 
depositary  is  selected  for  a definite  and  fixed  period  of 
time,  extending  sixty-five  days  after  the  first  day  of  the 
may  Term  of  the  county  court  in  the  odd  numbered  years.  The 
next  selection  thereafter  is  made  two  years  hence,  but  the 
newly  selected  depositary  does  not  receive  the  funds  until 
the  termination  of  the  previous  selection,  which  i6  sixty-five 
days  after  the  first  day  of  the  ~ay  Term  of  court. 


mespectfully  submitted, 


MAX  tfASSEHMAN, 

Assistant  Attorney  General. 


APPROVED : 


J.  a.  t-yLor, 

(ncting)  Attorney  General. 
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UNEMPLOYMENT  COMPENSATION 
C0MMI3SI0N- 


Subject  to  Purchasing  Agent 
Act,  Printing  Commission,  etc 


July  15,  1937  7-/^ 


Honorable  Andrew  J • Murphy 
Chairman,  Unemployment 
Compensation  Commission 
Jefferson  City,  Missouri 


Dear  Mr.  Murphy: 

You  have  requested  the  opinion  of  this 
office  as  to  the  applicability  of  the  State  Purchas- 
ing ^gent  Act,  the  Printing  Commission  Law,  the 
Executive  Budget  Act,  the  statutes  respecting  the 
travel  by  state  officers  and  employees,  the  statutes 
respecting  the  duties  of  the  otate  auditor  and  the 
state  Treasurer  to  the  Unemployment  Compensation  Com- 
mission, its  officers  und  employees. 

Your  request  covers  a considerable  amount 
of  law,  and  we  assume  that  you  do  not  desire  a detailed 
examination  of  each  of  these  laws,  but  that  a general 
opinion  will  be  sufficient.  We  shall,  therefore,  deal 
with  this  problem  in  as  general  terms  as  possible. 

an  examination  of  the  Unemployment  Compensation 
Law  identified  as  Committee  substitute  for  Lienste  Bill 
No.  36,  adopted  by  the  59th  General  Assembly  and  approved 
by  the  Governor  on  June  16,  1937,revealB  that  that  law, 
consisting  of  25  sections,  is  a complete  system  of  un- 
employment compensation  and  employment  service.  It  pro- 
vides for  the  establishment  of  an  organization  to  admin- 
ister the  laws,  provides  for  the  levy  of  a tax  to  pay 
the  benefits,  provides  for  the  making  and  approving  of 
claims,  it  establishes  the  qualifications  of  recipients 
of  benefits  or  the  disqualification  of  certain  applicants. 
Without  making  a detailed  analysis  of  the  law  we  may 
state  that  it  is  complete  within  Itself,  and  places  the 
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administration  thereof  in  the  Unemployment  Compensa- 
tion Commission  of  Missouri,  a part  and  parcel  of  the 
Executive  Department  of  our  Dtate  Government.  Such 
being  the  case  it  necessarily  follows  that  the  usual 
and  general  statutory  provisions  apply  to  the  various 
departments,  likewise  apply  to  the  Unemployment 
Compensation  Commission,  its  officers  and  employees. 

You  are  particularly  concerned  with  the  application  of 
the  designated  laws  to  the  "Unemployment  Compensation 
administration  Fund",  which  is  established  in  section 
13  (a)  of  the  law.  If  there  could  be  any  possible 
doubt  as  to  the  correctness  of  the  foregoing  conclusion 
the  following  part  of  section  13  |a)  allays  any  such 
fears  or  doubts.  This  sentence  roads  us  follows: 

".all  moneys  in  this  fund 
shall  be  deposited,  adminis- 
tered and  disbursed  in  the 
same  manner  and  under  the 
same  conditions  and  require- 
ments as  is  provided  by  law 
for  other  special  funds  in 
the  State  Treasury." 

The  fund  therein  referred  to  4s  the  Unemploy- 
ment Compensation  Administration  Fund,  and  by  this  specific 
provision  it  is  our  opinion  that  the  deposit,  administra- 
tion and  disbursement  of  this  fund  is  subject  to  the 
general  statutory  provision  which  applies  alike  to  funds 
administered  by  other  *->ta te  Departments. 

For  your  convenience  we  supply  you  with  the 
oitations  to  the  following  laws: 

Purchasing  Agent  Act,  page  410, 

Laws  of  Missouri  1933.  Jpeoial 
attention  is  directed  to  Leotions 
2,  3,  5,  6,  8 and  11  of  this  act. 

Pursuant  to  section  8,  rules  and 


Honorable  Andrew  J.  Murphy 


-3. 


July  15,  1937 


regulations  have  been  adopted 
by  the  3 tate  j.ur  chasing  agent. 

Printed  copies  of  these  rules 
and  regulations  are  available 
at  the  office  of  the  Purchasing 
ivgent. 

State  Printing  Commission  Laws, 

.article  1,  Chapter  115,  R.  S. 

Missouri  1929,  und  particularly 
sections  13782,  13783,  13784, 

13790,  13793,  13795,  13799, 

13804  and  13806  thereof. 

executive  Budget  .act,  page  459, 

Laws  of  Missouri  1933,  '..e  direct 

particular  attention  to  sections 
2,  4,  5,  10,  11,  12  and  15  thereof. 

Travel  regulations,  sections  11405 
and  11406,  R.  3.  Mo.  1929.  The 
State  Auditor  from  time  to  time  lays 
down  rules  to  be  followed  in  the 
approval  of  expense  accounts.  These 
rules  are  not  in  any  uvailable  form, 
but  an  example  is  the  limit  of  five 
cents  per  mile  for  all  transporta- 
tion expenses  when  private  oars  are 
used  on  official  business. 

Duties  of  3 tate  Auditor  and  - tate 
Treasurer.  Chapter  72  R.  3.  Ho. 

1929  has  specific  reference  to 
the  3 tate  Treasury  uhd  auditing 
departments . V»e  direct  particular 
attention  to  the  following  sections  in 
in  reference  to  the  duties  of  the 
3 tate  auditor:  sections  11399, 

11404,  11407,  11416,  11418,  11420, 
11421.  We  direct  particular  utten 
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tion  to  the  following  Sections 
which  have  direct  bearing  upon 
the  duties  of  the  State  Treasurer: 
oejtions  11425,  11428,  11429,  11430, 
11465  and  11469*  See  also  Sections 
11465  and  11469  enacted  by  59th 
General  Assembly  and  identified  as 
Senate  Bill  98,  and  approved  May  18, 
1937,  and  effective  September  6,  1937. 


CONCLUSION. 


It  is  the  opinion  of  this  Department  that  the 
Unemployment  Compensation  Commission  of  Missouri  is  a 
part  of  the  executive  Department  of  the  state  Government, 
and  as  such  is  subject  to  the  provisions  of  the  general 
law  applicable  to  other  departments,  and  is  therefore 
subject  to  the  provisions  of  the  State  Purchasing  -.-gent 
Aot,  State  Printing  Commission  law,  the  Executive  Budget 
law,  the  staiutes  regulating  travel  by  state  officers  and 
employees,  and  the  statutes  respecting  the  duties  of  the 
State  Auditor  and  the  State  Treasurer  as  the  same  may  be 
applied  to  the  deposit,  administration  and  disbursement 
of  the  Unemplu.  meat  Compensation  .administration  Fund. 


Respectfully  submitted. 


PROVED: 


hri-HY  G.  ALTNER,  JR* 
assistant  Attorney  GeAeral 


Acting)  attorney  General 


UNEMPLOYMENT  COMPENSATION 
C0MMI35I0N- 


Authorized  to  bond  employees, 


July  16,  1937 • 


iionorable  Andrew  J,  Murphy 
Chairman,  Unemployment 
Compensation  Commission 
Jefferson  City,  Missouri 


FILED 


i^enr  Fr.  i urphy: 


You  have  requested  the  opinion  of  this 
office  as  to  the  protection  afforded  the  Unemploy- 
ment Compensation  administration  Fund  by  the  general 
statutes  and  the  Inemployment  Compensation  Lav,  hav- 
ing particular  reference  to  the  bonding  of  officers  and 
the  employees  of  the  Commission. 

In  reply  to  your  request  v®  cite  to  you  the 
following  as  authority  for  the*  bonding  of  Officers  and 
such  employees. 

section  13  (a)  of  the  Unemployment  Oompensation 
Law  establishes  the  Unemployment  Compensation  Adminis- 
tration fund  as  a speoial  fund  in  the  State  Treasury. 

Under  section  11465  R.  S.  Mo.  1929,  all 
moneys  in  the  Utate  Treasury  are  required  to  be  deposit- 
ed in  depositories  selected  by  the  State  Treasurer,  with 
the  approval  of  the  Governor  and  Attorney  General,  und 
by  virtue  of  Section  11469,  page  378,  Laws  of  Missouri 
1931,  such  depositories  are  required  to  give  security 
for  all  such  funds.  These  t\*o  -bove  mentioned  sections 
are  now  in  full  force  and  effeot,  but  on  September  6, 
1937,  senate  Bill  98  of  the  59th  General  assembly  will 
become  operative.  This  Bill  amends  these  two  sections, 
strengthening  these  lav/s. 

Under  the  provisions  of  section  11590  the 
otate  Treasurer  is  required  to  supply  a bond  to  the 
atste  of  not  less  than  five  hundred  thousand  dollars, 
conditioned  upon  the  faithful  performance  of  his  duties 
required  by  law. 
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"whether  as  ijtate  Treasurer 
or  in  any  capacity  in  which 
he  may  be  required  to  act 
ex  officio  by  virtue  of  being 
State  Treasurer,  and  for  the  safety 
of  the  State  funds  and  securities 
in  his  custody  or  under  his  control". 

By  the  foregoing  provision  each  and  every  act 
of  the  state  Treasurer,  whether  acting  as  state  Treasurer 
or  in  some  other  oapaoity,  authority  to  act  for  which  is 
derived  from  the  fact  that  he  is  State  Treasurer,  is 
covered  by  this  bond.  In  addition  to  this  the  State 
Treasurer,  by  virtue  of  provisions  of  Section  13  (a)  of 
the  Unemployment  Compensation  Law  is  required  to  givd 
additional  bond  for  the  faithful  performance  of  his 
duties  in  connection  with  the  Unemployment  Compensation 
administration  Fund.  A portion  of  this  Section  reads 
as  follows: 


"The  otate  Treasurer  shall  give 
a separate  and  additional  bond 
conditioned  upon  the  faithful 
performance  of  his  duties  in 
connection  with  the  unemployment 
compensation  administration  fund 
in  an  amount  to  be  fixed  by  the 
Commission,  and  in  a form  pre- 
scribed by  law  or  approved  by  the 
attorney  General.  The  premiums 
for  such  bond  * * * shall  be 
paid  from  the  money  in  the  unem- 
ployment compensation  adminis- 
tration fund." 
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This  authorizes  and  calls  for  an  additional 
bond  as  a special  protection  for  this  particular  fund. 

•hile  not  necessary,  I call  your  further  at- 
tent  on  further  to  provisions  of  section  11390,  re- 
quiring of  the  state  .auditor  a like  bond  in  the  sum  of 
flfiY  thousand  dollars.  In  the  case  of  statu  ex  rel. 
vs  Thompson,  85  a • * [394  , our  supreme  Court  determined 

that  the  State  Auditor  is  Tiable  on  his  bond  for  the 
auditing  of  accounts  and  issuance  of  warrants  for  items 
the  payment  of  which  v/as  not  authorized  by  the  j.ppropria- 
tion  Act.  Thus,  in  respect  to  the  duties  of  the  State 
Auditor  in  the  disbursement  of  the  Unemployment  Compensa- 
tion administration  fund,  this  bond  is  a guarantee  that 
the  provisions  of  the  law  will  be  complied  with. 

In  respect  to  the  duties  of  the  state  Pur chasing 
Agent,  who,  under  the  law,  is  charged  with  certain  duties 
in  respect  to  the  purchase  of  supplies  and  equipment. 
Section  1 of  the  State  Purchasing  i^gent  ^ot,  page  410, 
Laws  of  Missouri  1933,  provides  that  the  ->tate  Purchasing 
agent 


"*  * * shall  give  bond  with 
two  or  more  sureties  in  the 
sum  of  twenty  five  thousand 
dollars”  . 

This  bond  is,  of  course,  conditioned  on  the  faithful  per- 
formance of  his  duties,  i.coordingly  any  dereliction  of 
duty  on  his  part  in  respect  to  the  purchase  of  supplies, 
equipment,  etc.,  out  of  moneys  belonging  to  the  Unemploy- 
ment Compensation  administration  Fund  would  be  covered 
by  this  bond. 

The  State  printing  Commission  is  composed  of 
the  secretary  of  state.  State  Auditor  and  the  State 
Treasurer.  As  heretofore  set  out,  the  ^tute  Auditor  and 
the  otute  Treas  rer  are  under  bond  conditioned  upon  the 
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faithful  performance  of  their  duties  in  ex  officio  capaci- 
ties, These  bonds  would  therefore  cover  them  in  respect 
to  their  duties  as  members  of  the  Printing  Commission,  and 
would  guarantee  the  faithful  performance  of  their  duties 
in  respect  to  the  printing  and  binding  for  the  Unemploy- 
ment Compensation  Commission  and  the  expenditure  of  the 
Unemployment  Compensation  Administration  Fund  for  such 
purposes.  Under  the  provisions  of  Lection  11369,  the 
secretary  of  State  is  required  to  supply  bond  in  the  sum 
of  ten  thousand  dollars, conditioned  upon  the  fait&ful 
performance  of  his  duties. 

In  respect  to  the  employees  and  officers  of  the 
Unemployment  Compensation  Commission,  we  direct  attention 
to  the  provisions  of  Section  5(d)  of  the  Unemployment 
Compensation  Law,  This  Lection  readB  in  part  as  follows: 

"The  Commission  may  delegate  to 
any  such  person  such  power  and 
authority  as  it  deems  reasonable 
and  proper  for  the  effective  ad- 
ministration of  this  act,  and 
may  in  its  discretion  bond  any 
person  handling  moneys  or  sign- 
ing check  hereunder’* . 

By  this  provision  the  Commission  has  ample  power  and  au- 
thority to  require  any  and  all  of  its  officers  and  employ- 
ees to  supply  an  adequate  bond  guaranteeing  the  faithful 
performance  of  their  duties  in  respect  to  moneys  handled 
by  them. 
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CONCLUSION 


From  the  foregoing  resume  of  the  principal 
statutory  provisions  respecting  the  bonds  of  officers 
and  employees  charged  with  duties  in  respect  to  the 
handling  of  Une  ploynent  Compensation  ..dministratlon 
xund,  it  conclusively  appears  that  those  officers 
charged  with  the  handling  of  the  fund  are  required  under 
the  law  to  be  bonded,  and  that  the  Unemployment  Compen- 
sation Commission  is  authorized  by  a speoific  statutory 
authority  to  require  employees  of  the  Commission  handling 
the  fund  to  supply  adequate  bond  insuring  the  faithful 
performance  of  their  duties  in  respect  thereto. 


RespeotfUlly  submitted. 


CkJL 

• •■iJjTil'R,  JR. 
.assistant  attorney  CJenera 


APPROVED* 


TaJlgi 

cting)  ^wttorney  General, 


TAXATION  AND  REVENUE:  A person  selling  at  wholesale  at  a particular 

place  is  a merchant  and  must* comply  with 
Article  17,  Chapter  59,  R.  S.  Mo.  1929. 


I 


.>ept ember  22,  1937. 


FILED 


Honorable  Arthur  0.  uoieller 
Hroseeuting  attorney 
Gasconade  County 
Hermann,  Missouri 


i«ar  dir: 


This  is  to  acknowledge  your  letter  as  follows: 

"Will  you  kindly  give  me  your  opinion 
on  the  following  question? 

"Is  a man,  engaged  in  the  rfctolesale 
distribution  of  merchandise  selling 
only  at  wholesale,  required  to  file 
a statement  showing  the  greatest  amount 
of  merchandise  on  hand  at  any  one  time 
between  the  first  **0nday  in  March  and 
the  first  Monday  in  June ? and  must  he 
pay  tax  on  his  stock  the  same  as  retail 
merchants?" 

Section  10075,  K.  *>.  Mo.  1929,  defines  a merchant 
as  follows: 

"Every  person,  corporation  or  copartner- 
ship of  persons,  who  shall  deal  In  the 
selling  of  goods,  wares  and  merchandise, 
including  clocks,  at  any  store,  stand  or 
place  occupied  for  that  purpose.  Is  de- 
clared to  be  a merchant." 

Ahe  above  statute  has  been  reviewed  by  the  courts 
many  times  and  in  each  instance  the  decision  reached  was 
that  the  Court((would  not  give  a different  definition  to  the 
word  "merchant"  than  that  contained  in  Section  1U075,  su^ra. 
The  statute  clearly  makes  no  distinction  between  a whole  3ale 
merchant  and  a retail  merchant,  but  is  leveled  at  persons 
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"who  shall  deal  In  the  selling  of  goods."  V«e  understand 
from  your  letter  that  the  merchant  Is  selling  goods  at 
wholesale,  and  we  assume  from  a store  occupied  for  the 
purpose  of  selling  the  goods  therefrom. 

In  otate  of  Missouri  v.  Wittaker,  33  Mo#  467,  the 
Court,  after  quoting  Section  10076,  supra,  held  that  such 
was  exclusive  as  to  the  definition  of  a merchant  and  stated 
(page  459):  "We  can  not  go  beyond  the  statute  to  find  any 
other  definition  of  a merchant."  See  also,  Town  of  Canton 
v.  McDaniel,  188  Mo.  207,  223;  Campbell  Baking  Co.  v.  City 
of  Harrisonvllle,  50  F.  (2)  670* 

The  case  of  State  of  Missouri  v.  Reiheson  et  al«,  45 
i.»o.  675,'  was  a prosecution  wherein  it  was  charged  that  a 
corporation  was  doing  business  as  a merchant  without  comply- 
ing with  article  17,  Chapter  59,  K.  3*  mo.  1929.  The  Court, 
after  quoting  Section  10075,  supra,  said  (page  578):  "So 
that  it  does  not  matter  whether  a person  buys  and  sells,  as 
merchants  ordinarily  do,  or  manufactures  and  sells;  if  he 
* shall  deal  in  the  selling1  at  any  particular  place,  he  is 
a merchant. " 


From  the  above  and  foregoing,  it  is  our  opinion  that 
a person  selling  only  at  wholesale  at  any  particular  place  is 
a merchant  and  must  comply  with  the  provisions  of  Article  17, 
Chapter  59,  K.  3,  Mo,  1929,  and  "pay  tax  on  his  stock  the  same 
as  retail  merchants. w 


Yours  very  truly. 


AUBhRY  R.  HAMMETT,  Jr., 

assistant  .ttorney-Ueneral 


aFjtROV^D: 


J.  a.  T/iiLOR 

(Acting)  Attorney-General 

ARHiKO 
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INTOXICATING  LIQUOR  : Prosecuting  Attorney  may  bring 

BOND:  suit  on  liquor  bond  to  recover 

fine  adjudged  against  licensee 


November  8,  1937 

I 


Honorable  Charles  E.  Murrell,  Jr. 
Prosecuting  Attorney 
Adair  County 
Kirksville ,Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  yuur  request  for 
an  opinion,  which  reads  as  follows* 

"I  would  like  an  opinion  from 
your  office,  of  the  construction 
and  application  of  Section  19  of 
the  Intoxicating  Liquor  Laws  pass- 
ed by  Missouri  Legislature  at  the 
bxtra-Session  1933-54,  page  83. 

Also  section  13-a  found  on  page  82 
of  the  same  session  acts,  particu- 
larly the  last  paragraph  of  13-a. 

I particularly  want  the  following 
information:  Can  the  fine  and 
costs  assessed  for  the  violation 
of  any  section  of  the  intoxicating 
liquor  laws  be  collected  from  the 
bond  that  is  required  in  the  above 
mentioned  sections? 

"The  case  that  I am  inquiring  about, 
is  one  where  the  defendant  sold  in- 
toxicating liquor  to  a minor.  He 
has  a surety  bond  on  file  in  the 
Supervisor's  office.  If  I can  orlng 
suit  in  this  County  to  collect  the 
fine,  please  advise  me  the  procedure 
to  be  taken." 


The  bond  referred  to  and  which  said  licensee  is 
required  to  furnish  before  he  shall  be  granted  a license 
is  by  virtue  of  Sections  13a  and  19  of  Laws  of  Missouri, 
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Extra  Lession,  1933-34,  pages  82-83,  respectively,  which 
said  sections  read  as  follows! 

"Any  person  who  possesses  the  quali- 
fications required  by  this  act,  and 
who  meets  the  requirements  of  and 
complies  with  the  provisions  of  this 
act,  and  the  ordinances,  rules  and 
regulations  of  the  incorporated  city 
in  which  arctch  licensee  proposes  to 
operate  his  business,  may  apply  for 
and  the  Supervisor  of  Liquor  Control 
may  issue  a license  to  sell  intoxicat- 
ing liquor,  as  in  this  act  defined, 
by  the  drink  at  retail  for  consump- 
tion on  the  premises  described  in 
thd  application.  Provided,  that  no 
license  shall  be  issued  for  the  sale 
of  intoxicating  liquor,  other  than 
malt  liquor  containing  alcohol  not 
in  excess  of  five  (5;i)  per  cent  by 
weight,  by  the  drink  at  retail  for 
consumption  on  the  premises  where 
sold,  in  any  incorporated  city  having 
a population  of  less  than  twenty 
thousand  (20,000)  inhabitants,  until 
the  sale  of  such  Intoxicating  liquor, 
by  the  drink  at  retail  for  consump- 
tion on  the  premises  where  sold, shall 
have  been  authorized  by  a vote  of  the 
majority  of  the  qualified  voters  of 
said  city. Such  authority  to  be  deter- 
mined by  an  election  to  be  held  in 
said  cities  having  a population  of 
less  than  twenty  thousand  (20,000) 
inhabitants,  under  the  provisions  and 
methods  set  out  in  this  act.  The 
population  of  said  cities  to  be 
determined  by  the  last  census  of  the 
United  States  completed  before  the 
holding  of  said  election.  Provided 
further,  that  for  the  purpose  of  this 
act,  the  term  *cityf  shall  be  con- 
strued to  mean  any  municipal  corpora- 
tion having  a population  of  five 
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hundred  (500)  inhabitants  or  more. 
Provided  further,  that  no  license 
shall  be  issued  for  the  sale  of  in- 
toxicating liquor,  other  than  malt 
liquor  containing  alcohol  not  in 
excess  of  five  (5>*>)per  cent  by  weight, 
by  the  drink  at  retail  for  consump- 
tion on  the  premises  where  sold,  out- 
side the  limits  of  such  incorporated 
cities*  In  each  instance,  a bond  in 
the  sum  of  two  thousand  (? 2,000.00) 
dollars,  with  sufficient  surety,  to 
be  approved  by  the  Supervisor  of  Liquor 
Control,  must  be  given  for  the  faith- 
ful performance  of  all  uuties,  imposed 
by  law  Upon  the  licensee,  and  for  the 
faithful  performance  of  all  the  require- 
ments of  this  act,  and  any  violation 
of  such  conditions,  duties  or  require- 
ments shall  be  a breach  of  said  bond 
and  shall  automatically  cancel  and 
forfeit  the  license  granted  hereunder; 
provided,  that  no  person  financially 
interested  in  the  sale  of  intoxicat- 
ing liquor  at  wholesale  shall  be  ac- 
cepted as  surety  on  any  such  bond." 


"application  for  license  to  manufacture 
or  sell  intoxicating  liquor,  under  the 
provisions  of  this  act,  shall  oe  made 
to  the  Supervisor  of  Liquor  Control, 
defore  any  application  for  license  shall 
be  approved  the  Supervisor  of  Liquor 
Control  shall  require  of  the  applicant 
a bond,  to  be  given  to  the  state,  in 
the  sum  of  Two  Thousand  Dollars,  with 
sufficient  surety,  such  bond  to  be 
approved  by  the  Supervisor  of  Liquor 
Control,  conditioned  that  the  person 
obtaining  such  license  shall  keep 
at  all  times  an  orderly  house,  and 
that  he  will  not  sell,  give  away  or 
otherwise  dispose  of,  or  suffer  the 
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same  to  be  done  about  his  premises, 
any  intoxicating  liquor  in  any  quan- 
tity to  any  minor,  and  conditioned 
that  he  will  not  violate  any  of  the 
provisions  of  this  act  and  that  he 
will  pay  all  taxes,  inspection  and 
license  fees  provided  for  herein, 
together  with  all  fines , penalties 
and  forfeitures  which  may  be  ad- 
judged agalnstThlm  under  the  pro- 
vlsi  ons  of  this  actT71 


Section  19,  supra,  provides  that  before  any  applica- 
tion for  a liquor  license  shall  be  approved  the  Supervisor 
of  Liquor  Control  shall  require  of  the  applicant  a bond  J^o 
be  given  to  the  State.  Therefore,  the  bond  runs  in  the  name 
of  the  State,  a copy  of  which  we  are  herewith  inclosing. 

The  sureties  are  liable  only  in  case  said  licensee 
fails  to  perform  all  duties  imposed  by  law  upon  him.  Sec- 
tion 19,  supra,  also  provides  that  said  bond  is  condition- 
ed that  he  will  pay  all  taxes,  inspection  and  license  fees 
provided  for  herein,  together  with  all  fines,  penalties 
and  forfeitures  which  may  be  adjudged  against  him  under 
the  provisions  of  this  Act. 

In  City  of  St. Louis  v.  Senter  Commission  Co., 85 
S.  lft.  (2d)  21,  1.  c.  .24,  the  court  held -the  primary  rule 
of  construction  was  to  determine  the  legislative  intent, 
and  said: 


"The  primary  rule  of  construction 
of  statutes  or  ordinances  is  to 
ascertain  and  give  effect  to  the 
lawmakers1  intent.  Meyer ing  v. 
Miller,  330  Mo.  S85,  51  £.  V.  (2d) 
65}  Cummins  v.  Kansas  City  Public 
Service  Co.,  334  Mo.  672,  66  S.  1ft  • 
(2d)  920.  This  should  be  done  from 
the  words  used,  if  possible,  con- 
sidering the  language  honestly  and 
faithfully  to  ascertain  its  plain 
and  rational  meaning  and  to  promote 
its  object  and  manifest  purpose." 
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Therefore,  while  the  law  provides  that  the  bond 
shall  run  in  the  name  of  the  State,  it  is  apparent  that 
the  legislative  intent  while  enacting  the  liquor  control 
act  was  that  when  a breach  of  the  bond  occurred,  as  in 
the  instant  case,  whereupon  a conviction  and  fine  was 
adjudged  against  said  licensee  who  had  furnished  the  State 
with  a bond  and  was  unable  to  pay  said  fine,  that  the 
prosecuting  attorney  of  the  county  wherein  the  violation 
was  committed  and  fine  adjudged,  could  sue  on  the  bond 
for  the  amount  of  the  fine.  In  support  of  this  we  refer 
you  to  the  underlined  portion  of  Section  19,  supra. 

Lection  9 of  the  Liquor  Control  Act  specifically 
prohibits  the  sale  of  intoxicating  liquor  to  a minor  and 
no  penalty  is  provided  for  such  violation.  Said  Section  9 

provides  as  follows: 

» 

"ho  person  or  his  employee  shall 
sell  or  supply  intoxicating  liquor 
or  permit  same  to  oe  sold  or  sup- 
plied to  a habitual  drunkard  or  to 
any  person  who  is  under  or  apparent- 
ly under  the  influence  of  intoxicat- 
ing liquor.  Intoxicating  liquor 
shall  not  be  given,  sold  or  other- 
wise supplied  to  any  person  under 
the  age  of  twenty-one  years,  but 
this  shall  not  apply  to  the  supply- 
ing of  intoxicating  liquor  to  a 
person  under  said  age  for  medicinal 
purposes  only,  or  by  the  parent  or 
guardian  of  such  person  or  to  the 
administering  of  said  intoxicating 
liquor  to  said  person  by  a physician, 
ho  person  under  the  age  of  twenty- 
one  years  shall  sell  or  assist  in 
the  same  or  dispensing  of  intoxicat- 
ing liquor." 


While  there  is  no  penalty  for  a violation  of  the 
acove  provision  of  the  Liquor  Control  Act,  Lection  43  of 
the  Laws  of  1935,  page  282,  provides  a penalty  for  the 
violation  of  any  provision  of  the  Liquor  Control  Act  where 
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there  Is  no  specific  penalty  given.  Section  45,  supra, pro- 
vides : 

"any  person  violating  any  of  the 
provisions  of  this  Act,  except 
where  some  penalty  is  otherwise 
provided,  shall  upon  conviction 
thereof  be  adjudged  guilty  of  a 
misdemeanor  and  punished  by  a 
fine  of  not  less  than  Fifty 
(t50*00)  Dollars,  nor  more  than 
One  Thousand  (1,000.00)  Dollars, 
or  by  imprisonment  in  the  county 
jail  for  a term  not  exceeding 
one  year,  or  by  both  such  fine 
and  jail  sentence.” 


In  view  of  the  foregoing,  the  sale  of  intoxicating 
liquor  to  a minor  is  a violation  of  the  Liquor  Control 
Act  for  which  there  is  a penalty  of  a fine  or  imprisonment 
in  the  county  jail, or  both, as  provided  by  Section  45, supra. 

Therefore,  in  view  of  Section  19,  supra,  providing 
the  bond  is  conditioned  that  the  licensee  will  pay  all 
fines  and  penalties  which  may  be  adjudged  against  him  under 
the  provisions  of  this  Act,  and  Section  9,  supra,  holding 
the  sale  of  intoxicating  liquor  to  a minor  a violation 
of  said  Act,  and  Section  43,  supra,  making  the  penalty  for 
such  a violation,  there  Is  no  doubt  but  what  the  bond 
may  be  sued  on  upon  conviction  for  a violation  of  the 
Liquor  Control  Act  when  a fine  Is  adjudged  against  the 
licensee  and  he  is  unable  to  pay  same. 

The  courts  have  held  that  even  though  a bond  may 
run  to  the  State  and  no  provision  is  made  as  to  who  may 
sue  on  same,  that  where  one  suffers  from  a breach  of  the 
bond  and  to  whom  the  ooligation  is  owed  may  sue  thereon. 

In  Thomas  v.  Kindley,  27  N.  6.  231,  1.  c.  233, 
the  court  held  that  even  though  the  bond  should  have  been 
taken  out  in  the  name  of  the  State, as  provided  by  statute, 
instead  of  taking  same  out  in  the  name  of  the  village  of 
Hebron,  State  of  Nebraska,  the  bond  was  held  valid  and  was 
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for  the  use  of  any  person  who  may  sustain  injuries  by  rea- 
son of  the  sale  of  intoxicating  liquors  and  any  injured 
party  may  sue  upon  it  as  provided  oy  statute. 

In  the  above  case  there  was  a suit  on  a bond,  the 
bond  being  much  more  specific  than  the  bond  in  question, 
setting  forth  the  fact  that  the  licensee  shall  pay  all 
damages,  fines  and  forfeitures  which  may  be  adjudged  against 
him  under  the  provisions  of  the  statutes  of  the  State  of 
Nebraska.  A reversal  was  sought  on  tte"  ground  that  the 
Yond  ran  in  the  name  of  the  village  of  Hebron,  State  of 
Nebraska,  instead  of  the  State  of  Nebraska,  as  required 
by  statute,  and  the  court  said: 

While  the  statute  requires  the  oond 
to  oe  payable  to  the  State  of  Nebraska, 
yet  it  provides  that  it  'may  be  sued 
upon  for  the  use  of  any  person  or 
his  legal  representatives  who  may  ds  • 
injured  by  reason  of  the  selling  or 
giving  away  any  intoxicating  liquor 
by  the  person  licensed  or  is  adjudged,' 
so  that  the  bond  is  not  for  the  use 
of  tho  state  but  for  persons  who  may 
sustain  injuries  by  reason  of  the  sale 
of  intoxicating  liquors.  'flae  state, 
therefore,  j^s  merely  a nominal  party, 
a trustee,  out  there  is  no  provision 
that  if  another  ooligee  is  named  the 
bond  will  therefore  oe  void.  In  the 
absence  of  such  a provision  we  must 
hold  the  bond  to  be  valid  and  avail- 
able to  any  person  who  may  have  sus- 
tained injuries  by  the  sale  of  liquors 
by  the  principal  in  the  bond." 

In  like  manner  our  statute.  Section  19,  provides 
the  bond  required  herein  shall  be  given  to  the  State  but 
further  provides  said  bond  shall  be  conditioned  that  said 
licensee  will  pay  all  fines  and  penalties  which  may  be 
adjudged  against  him  under  the  provisions  of  this  &ct. 

The  bond  also  specifically  makes  said  bond  null  and  void 
if  said  principal  shall  faithfully  perform  all  the  duties 
imposed  by  law. 

Section  698,  Revised  Statutes  Missouri  1929,  reads 
as  follows: 
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"livery  action  shall  be  prosecuted 
in  the  name  of  the  real  party  in 
interest,  except  as  otherwise  pro- 
vided in  the  next  preceding  section; 

but  this  section  shall  not  be  deemed 
to  authorize  the  assignment  of  a 
thing  in  action  not  srising  out  of 
contract. " 


In  Lynch  v.  Brennan,  et  al.,  154  N • fo.  795,  the 
court  said: 


"There  can  be  no  question  that  the 
facts  alleged  are  sufficient  to 
charge  defendant  Brennan  with  lia- 
bility at  common  law.  Curran  v. 

Olson,  88  rtinn.  307,  92  N.  W.  1124, 

50  L*  R.  A.  73t>,  97  Am*  St.  Rep*  517* 

The  liability  of  defendant  bursty 
Company  is  a different  matter.  Its 
liability,  if  any  exists,  is  contractual 
and  is  predicated  upon  its  bond.  The 
bond  must  be  construed  in  connection 
with  the  statutes  which  prescribe 
the  terms  to  be  contained  in  the 
bond  and  proscribe  its  scope  and  ef- 
fect. There  ore  two  such  statutory 
provisions . " 


In  State  v.  liailer,  203  S.  V*.  664,  1*  c.  667,  the 
court  held  that  even  though  the  bond  was  made  separate 
to  the  State  where  one  suffering  a special  injury  from  a 
breach  of  the  bond  and  to  whom  the  obligation  was  owed, 
may  sue  thereon t 

"In  other  words,  the  statute  having 
required  a bond  for  the  faithful 
performance  of  duty,  and  relator, 
as  a peaceable,  unoffending  patron, 
legally  in  the  dramshop  keeper's 
place  of  business,  is  entitled  to 
an  observance  of  that  duty,  and. 
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being  personally  and  specially  In- 
jured by  the  failure  to  perform 
that  duty,  has  a cause  of  action  on 
the  bond.  Being  the  party  injured 
by  the  breach  of  the  bond,  he  Is 
the  real  party  in  interest,  and, 
as  relator,  is  entitled  to  have  the 
suit  maintained.  Section  1729,  F. • S. 

Mo.  1909.  Frequently  statutes  pro- 
vide for  the  giving  of  bonds,  made 
payable  to  the  state,  for  the  per- 
formance of  some  duty  or  obligation 
concerning'  which  it  is  not  provided 
who  -nay  sue  thereon,  but  ‘where 
there's  a right  there’s  a remedy,’ 
and  it  has  been  held  that  one  suffer- 
ing a special  injury  from  a breach  of 
the  bona  and  to  whom  the  obligation 
is  owed  may  sue  thereon.  For  instance, 
a recorder  of  deeds  is  required  to 
give  bond  for  the  faithful  performance 
of  his  duties,  ana  no  provision  is 
made  as  to  who  may  sue  thereon  or 
under  what  circumstances  suit  may  be 
brought,  and  yet  a recorder  was  held 
liable  on  his  bona  for  a breach 
thereof  toward  one  to  whom  he  owed 
that  duty  and  wno  was  specially  in- 
jured by  the  breach  thereof,  State 
ex  rel  v.  Green,  124  Mo.  App.  80, 

100  S.  W.  1115.  See,  also,  Scott  v. 
Missouri  racific  n.  Co.,  38  A:0.  App. 

523.  ihat  a oond  inures  to  the  benefit 
of  one  entitled  to  the  performance 
of  the  duty  for  which  the  bond  is 
given,  and  can  be  sued  on  by  such  an 
one  injured  by  Lh*  breach  thereof,  is 
held  in  Youn*  v.  Young,  21.  Ind.  App. 

509,  52  N.  £•  773;  American  Surety  Co. 
v.  Thorn-Hall iwell  Cement  Co.  9 Kan. 
app.  8,  57  Pac.  237;  People  v.  Cotteral, 
115  Mich.  43,  73  N . W.  19,  74  N.  *.  183; 
School  District  v.  Livers,  147  Mo.  580, 

49  3.  >».  507;  City  of  St  .Louis  v.  Von 
Phul,  133  Mo.  561,  34  S.  W.  843,54  am. 

St.  Kep.  695;  Levers  v.  Howard,  144  Mo. 
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671,  46  S.  W.  625. 

"In  Squires  v.  Michigan  bonding  Co., 

173  rnlcL.  504,  158  N • n • 1062,  43 
L.  H.A.  (N.  S.)76,  It  Is  held  that  a 
saloon  keeper’s  bend,  being  for  the 
benefit  of  the  puclic  and  not  strict- 
ly contractual  in  nature,  is  to  be 
construed  according  to  the  purpose, 
intent,  and  meaning  of  the  statute 
pursuant  to  which  it  is  given,  and 
not  according  to  the  strict  rules 
applicable  to  private  contracts  of 
suretyship.  Certain  it  is  that 
if  the  action  in  the  case  at  bar 
cannot  be  maintained,  then  individual 
citizens  or  members  of  the  body 
politic  have  no  protection  by  reason 
of  said  bond.  If  a person  is  beaten 
up  and  abused  by  the  saloon  keeper 
or  his  agents  while  in  the  saloon, 
then  the  only  redress  afforded  by 
the  bond  is  to  have  two  reputable 
taxpaying  citizens  to  bring  suit 
for  the  forfeiture  thereof,  provided 
they  will  volunteer  to  run  the  risk. 

We  do  not  think  this  is  the  intent 
and  meaning  of  the  statute  nor  the 
limit  of  its  purpose  in  requiring 
the  saloon  keeper  to  give  security 
against  the  happening  of  such  occur- 
rences. The  business  engaged  in  is  of 
a character  likely  to  result  in  such 
things,  and  the  saloon  keeper  gives  a 
bond  that  he  will  not  permit  or  suffer 
them  to  be  done,  and  his  sureties  are 
well  aware  of  the  nature  of  the  busi- 
ness they  agree  to  guarantee  shall 
be  conducted  in  an  orderly  manner, and 
for  a saloon  keeper,  through  his  agent 
and  bartender,  to  seat  up  an  unoffend- 
ing patron  of  his  place  of  business 
and  then  go  free  of  all  liaDility  on 
the  bond  because  it  does  not  cover  such 
matters  is  to  restrict  within  too  narrow 
limits  the  language  of  the  bond  and 
the  object  and  intention  of  the  statute 
requiring  one  to  be  given." 
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Section  2-a  of  the  Liquor  Control  Act  makes  It  the 
duty  of  the  prosecuting  attorney  to  prosecute  anyone  vio- 
lating the  provisions  of  the  liquor  control  act,  and  reads 
as  follows: 


"For  the  purpose  of  enforcing  the 
provisions  of  this  act  and  acts 
amendatory  thereto,  the  prosecuting 
attorneys  of  the  respective  counties 
and  the  circuit  attorneys,  or  at  the 
request  of  the  Governor,  the  Attorney 
General  shall  investigate  and  prose- 
cute all  violations  of  any  provision 
of  this  act;  * * ■*  s *n 


Therefore,  in  view  of  the  foregoing,  it  is  the 
opinion  of  this  Department  that  it  was  the  intention  of  the 
Legislature  in  requiring  a bond  of  each  licensee  to  not 
only  protect  the  btate  but  also  the  county  upon  any  licensee 
violating  any  provision  of  the  Liquor  Control  act,  and, 
therefore,  the  prosecuting  attorney  of  the  county  wherein 
the  act  was  committed  may  bring  suit  upon  the  oond. 

Relative  to  the  procedure  to  be  taken,  we  suggest 
that  suit  be  brought  in  the  same  manner  as  you  would  on 
any  other  bond.  Suit  should  oe  brought  in  the  name  of 
the  State  at  relation  of  or  to  use  of  the  County  of  Adair. 

We  can  furnish  you  with  a certified  copy  of  the  bond  given 
for  the  purpose  of  filing  the  petition  and  forward  you  the 
original  bond  for  use  in  the  trial  of  the  lawsuit. 

We  are  inclosing  a copy  of  a petition  filed  by 
this  Department  which  may  be  used  as  a guide,  wherein 
suit  was  instituted  for  the  full  amount  of  said  bond. 
However,  in  the  Instant  case  you  are  only  suing  to  recover 
the  amount  of  the  fine  and  costs. 


Yours  very  truly. 


AUBREY  R.  HAMMETT,  JR. 

Assistant  Attorney  General 

AF PROVED: 


J.  E.  TAYLCR 

(Acting)  Attorney  General 
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Mr.  Anthony  A.  O'Hallaron, 

Attorney  at  Law, 

Suite  950  Telephone  Building, 

1010  Pine  Street, 

St . Louis , Missouri  . 

Dear  Mr.  O'Hallaron: 

This  department  is  in  receipt  of  your  request  for 
an  opinion  as  to  the  following: 

"On  November  19*  1901*  Benjamin  C.  Sanford, 
then  a single  man,  conveyed  all  of  his  property 
in  trust  to  August  Berthold,  who  has  been  succeeded 
by  the  Mississippi  Valley  Trust  Company.  Copy  of 
the  trust  instrument  is  attached  hereto. 

Under  the  terms  of  this  trust  agreement, 

Virginia  B.  S.  Lawnin  was  the  last  beneficiary 
apecifically  named,  the  instrument  giving  to  her, 
as  such  last  specifically  named  beneficiary,  the 
power  to  nominate  the  person  to  thorn  the  property 
was  finally  to  be  conveyed.  Mrs.  Lawnin  died  on 
June  28th,  1936  and  left  a will  nominating  her 
husband,  Albert  W.  Lawnin  to  receive  the  property 
held  by  the  Mississippi  Valley  Trust  Company  under 
the  trust  conveyance  of  Mr.  Benjamin  Sanford,  a 
copy  of  which  said  will  is  attached  hereto.  The 
estate  consists  of  property  on  which  the  trust 
company  placed  a marketable  value  as  of  the  date 
of  the  death  of  Mrs . Lawnin  in  the  amount  of 
$73*283*64,  subject  to  a commission  that  they 
claim  will  be  due  upon  disbursement  in  the  amount 
of  $3,644.18.  Most  of  the  trust  property  consists 
of  ready  marketable  bonds . 

We  are  of  the  opinion  that  this  property 
will  pass  to  Mr.  Lawnin  from  the  Mississippi  Valley 
Trust  Company,  free  from  any  inheritance  or  gift  taxes 
under  our  law.  We  are  attaching  herewith  a brief 
memorandum  and  the  law  as  we  interpret  it. 

Our  purpose  in  addressing  you  at  this  time  is 
to  give  your  office  full  facts  to  enable  you  to  pass 
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upon  the  oorreotneas  of  our  opinion.  If  you 
are  satisfied,  we  ash  you  to  give  us  tax 
waivers  to  enable  the  trustees  to  make  con- 
veyance when  the  proper  time  is  reeohed. 

Will  you  please  advise  of  your  opinion 
in  the  matter  and  tell  us  what  forms  or  further 
information  you  desire?  * 


Our  oonoluslon  is  that  this  transfer  of  property  to  Ur.  Lawnln 
is,  without  question,  subject  to  the  inheritance  tax  laws  of  Missouri 
and  for  the  following  reasons: 

Section  571,  Revised  Statutes  of  Missouri  1929,  provides,  in 
part,  as  follows: 


"Whenever  any  person  or  corporation  shall 
exerols*  the  power  of  appointment  derived  from 
any  disposition  of  property  made  Wither  before 
or  after  the  passage  of  this  law,  such  appoint- 
ment when  made  shall  be  deemed  a transfer  tax- 
able under  the  provisions  of  thia  law  in  the  same 
maimer  os  though  the  property  to  whioh  said  appoint- 
ment relates  belonged  absolutely  to  the  donee  of 
such  power  and  had  been  bequeathed  or  devised  by 
the  donor  by  will;  ****************************  » 


In  a power  of  appol$ment,  the  transfer  takes  its  potenoy 
from  the  exerolse  of  the  power,  and  no  rights  have  vested  prior 
to  the  exerolse  which  can  dash  with  any  attempt  of  a statute  to 
include  the  property  within  its  domain. 

Your  position  in  this  matter,  briefly  speaking,  is  that 
Ur.  Lawnln* s interest  vested  prior  to  the  enactment  of  our  inheritance 
tax  law,  and  that  the  transfer  in  1935  whereby  Ur.  Lawnln  came  into 
possession  of  the  property  is  not  now  subjeot  to  tax.  ue  disagree 
with  this  position  absolutely.  How  can  it  be  said  Ur.  Lawnln*s 
Interest  became  vested  in  1901  (the  date  of  the  creation  of  the 
trust  with  the  power  of  appointment)  when,  at  that  time,  he  was 
not  even  married  to  Mrs.  Lawnln,  the  donee  of  the  power  of  appoint- 
ment, and  further,  when  it  would  have  been  entirely  possible  for 
Mrs.  Lawnln  to  have  exerolsed  her  power  of  appointment  in  favor  of 
anyone  else  until  the  foment  of  her  death? 

In  any  event,  the  Supreme  Court  of  the  United  States  in 
the  oase  of  Orr  v.  Oilman,  183  U.  3.  £78  concluded  that  a state 
might  legally  exaot  a succession  tax  in  a oase  preolaely  on  all 
fours  with  the  oase  here  under  discussion.  Mr.  Justice  8hlras 
said: 
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"It  is  olalmed  that,  under  the  law  of  the 
State  of  New  York  aa  it  stood  at  the  time  of  hie 
death,  in  1690,  David  Dowe,  Senior,  had  a legal 
right  to  transfer,  by  will,  hie  property  or  any 
interest  therein,  to  his  grandohildren,  without 
any  diminution,  or  impairment,  then  imposed  by 
the  law  of  the  State  upon  the  exeroise  of  that 
right;  that  his  said  grandohildren  aoqulred 
vested  rights  in  the  property  eo  transferred, 
and  that  the  subsequent  law,  whose  terms  have 
been  above  traneoribed,  operates  to  diminish 
and  impair  those  vested  rights*  In  other  words, 
it  is  claimed  that  it  is  not  competent  for  the 
State,  by  a subsequent  enaotment,  to  exaot  a 
prioe  or  oharge  for  a privilege  lawfully 
exercised  in  1890,  and  to  thus  take  from  the 
grandohildren  a portion  of  the  very  property 
the  full  right  to  whioh  had  vested  in  them 
many  years  before. 


The  answer  to  be  given  to  this  question  must, 
of  course,  be  that  furnished  us  by  the  Court  of 
Appeals  in  this  case.  Matter  of  Dows , 167  N.  Y. 
227: 


'Whatever  be  the  teohnloal  source  of  title 
of  a grantee  under  a power  of  appointment,  it 
cannot  be  denied  that,  in  reality  and  substance, 
it  is  the  exeautlon  of  the  power  that  gives  the 
grantee  the  property  passing  under  it.  The  will 
of  Dows,  Senior,  gave  his  son  a power  of  appoint- 
ment, to  be  exerolsed  only  in  a particular  manner, 
to  wit,  by  last  will  and  testament.  If,  as  said 
by  the  Supreme  Court  of  the  united  3tates,  the 
right  to  take  property  by  devise  is  not  an  Inherent 
or  natural  right,  but  a privilege  aooorded  by  the 
State,  whioh  it  may  tax  or  oharge  for,  it  follows 
that  the  request  of  a testator  to  make  a will  or 
testamentary  instrument  is  equally  a rivllege 
and  equally  subjeot  to  the  taxing  power  of  the 
3tate.  When  David  Dows,  Senior,  devised  this 
property  to  the  appointees  under  the  will  of  hie 
son  he  neoessarily  subjected  it  to  the  oharge 
that  the  State  might  impose  on  the  privilege 
aooorded  to  the  son  of  making  a will.  That 
oharge  is  the  same  in  oharaoter  as  if  it  had  been 
laid  on  the  inheritance  of  the  estate  of  the  son 
himself,  that  is,  for  the  privilege  of  suooeeding 
to  property  under  a will. * • 
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This  decision  was  followed  in  the  ease  of  Chanler 
Kelsey,  51  L.  Ed.  882  and  a similar  transfer  held  subject  to  the 
inheritance  tax  laws  of  hew  York  (the  law  of  whloh  state  being 
the  basis  of  our  own  law).  In  the  course  of  the  opinion, 

Mr.  Justice  Day  said: 


"However  technically  correct  it  may 
be  to  say  that  the  estate  came  from  the 
donor,  and  not  from  the  donee,  of  the  power, 
it  is  self-evident  thit  it  was  only  upon 
the  exercise  of  the  power  that  the  estate 
in  the  plaintiffs  in  error  beoame  complete. 
Without  the  exeroise  of  the  power  of  appoint- 
ment the  estates  in  remainder  would  have  gone 
to  all  in  the  olass  named  in  the  deeds  of 
William  B.  Astor.  By  the  exercise  of  this 
power  some  were  devested  of  their  estates  and 
the  same  were  vested  in  others.  It  may  be 
that  the  donee  had  no  interest  in  the  estate 
as  owner,  but  it  took  her  aot  of  appointment 
to  finally  transfer  the  estate  to  some  of 
the  olass  and  take  it  from  others ." 


CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  the  transfer  of  property  to  Mr.  Lawn in  accomplished  by 
the  will  of  Mrs.  Lawnin  is  a taxable  transfer  under  the  inheritance 
tax  laws  of  Missouri. 


Respectfully  submitted. 


assistant  attorney  general. 

APPROVED: 


'~(Vo'n%~)'irTOfi^Y7;Tir  TikT 

\ (o  y&sj  f Ms* 

JWHjEO  U , 1 
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(Inters at  received  from  school  loans  cannot  be  reinvested 
SCHOOLS:  (but  must  bo  apportioned  to  school  districts;  county  court 
^cannot  take  second  mortgages  for  security;  property  should 
(be  foreclosed  in  the  event  of  default  of  interest  payments 
(with  the  exception  that  security  may  be  taken  in  order 
(to  secure  interest  payments  if  the  facts  warrant  such# 


January  14,  1937* 


Honorable  Mawin  C.  urr 
Pro  scouting  attorney 
Boone  County 
C o lurabi a , Mi t s our I 


Dear  Hr . Orr  : 


This  is  to  acknowledge  your  letter  as  follows: 

"The  County  Court  has  asked  me  to 
render  then  an  opinion  on  the  follow- 
ing questions,  to-Y/it: 

"1.  Can  the  County  Court  reinvest 
Interest,  or  the  proceeds  derived 
from  the  loaning  of  county  school 
f unds  'i 

"It  has  been  their  practice  in  the 
past  not  to  reinvest  the  income  from 
school  fund  mortgages.  The  law,  as 
they  understand  it,  is  that  they  must 
divide  the  income  among  the  various 
districts, 

"2.  In  the  event  some  borrower  of 
county  f unds  does  not  pay  his  interest, 
and  becomes  delinquent  for  one  or 
several  years,  can  the  County  Court 
take  a mortgage  either  on  real  estate 
or  personalty  to  secure  the  payment 
of  the  interest? 

”3.  If  the  County  Court  can  take 
security  for  the  payment  of  interest, 
would  there  be  any  objection  to  the 
County  taking  a second  mortgage  for 
the  security';? 
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"Uf  course  delinquent  interest  on  the 
note  and  deed  of  trust  becomes  princi- 
pal by  the  provisions  of  the  deed  of 
trust,  and  in  the  event  it  is  not 
paid,  what  is  there  to  keep  the  County 
;ourt  from  taking  additional  security 
to  secure  the  payment  of  interest V* 


T o county  court  has  imposed  upon  it  the  duty  of 
collecting,  preserving  and  investing  school  funds.  Sections 
9243  to  9255,  inclusive,  K . 3.  -<o.  1929.  Section  36,  Article 
VI,  Constitution  of  issouri. 

In  Veal  v.  Chariton  County,  16  Mo,  412,  the 
Supreme  Court  of  Missouri  said  (p.  414) : 

"In  relation  to  these  funds,  the 
county  courts  are  trustees.  They 
have  no  authority  to  dispose  of  the 
principal  intrusted,  or  any  of  its 
interest,  otherwise  tlian  Is  pre- 
scribed by  law.  There  is  no  differ- 
ence in  this  respect  betv/een  the 
principal  and  the  interest  on  these 
f jnds.  If  they  can  give  away  the 
one  they  can  give  away  the  other," 

Sec  also,  Montgomery  Co  nty  v.  Auchley,  103  Mo,  492;  Lafayette 
County  v.  Hixon,  69  Mo,  581. 

Section  9458,  R.  3.  Ifc>.  1 29,  places  the  duty  upon 
the  county  superintendent  of  schools  to  examine  the  records 
relative  to  school  funds  In  order  to  ascertain  that  the  law  is 
being  strictly  observed  as  to  such  funds. 


I, 

Can  the  county  court  reinvest  interest, 
or  t e mroco  as  derived  irom^the  loan- 
ing of  county  school  funds/ 

Section  9257,  R,  S.  Mo,  1929,  relates  to  "Apportion 
ment  of  public  school  fund"  and  has  this  provision* 
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* *;  and  In  making  such  distri- 
bution, each  county  clerk  shall 
apportion  -*  *•  a and  all  moneys  on 
account  of  interest  of  the  funds 
accruing  from  the  saleof  section 
sixteen  or  other  lands  In  lieu  thereof 
* and  all  other  moneys,  for  the 
use  of  schools  in  the  county,  and  not 
otherwise  apportioned  by  law,  to  the 
proper  district." 

Ahe  school  funds  are  permanent  ones  and  the  interest 
derived  from  such  is  apportioned  to  the  school  districts  by  the 
county  clerk.  There  is  no  discretion  left  with  the  countv  court 
as  to  what  Interest  It  snail  cause  to  be  apportioned  to  the 
school  districts  because  such  are  trustees  and  they  have  no 
authority  otherwise  than  prescribed  by  law.  The  benefit  the 
school  districts  receive  from  the  school  funds  Is  the  interest 
derived  from  such  funds.  The  principal  is  never  apportioned. 

If  the  county  court  could  reinvest  the  interest  received  from 
the  funds  then  the  school  districts  would  derive  no  oenefit 
from  such  funds.  \Se  grant  that  in  many  instances  it  would  be 
best  for  the  county  court  to  use  their  best  Judgment  as  to 
the  handling  of  these  funds,  but  the  Legislature  has  decreed 
otherwise  and  the  county  courts  have  no  discretion  in  the 
matter • 


It  is  our  opinion,  in  answer  to  your  first  question, 
that  the  county  court  cannot  reinvest  Interest  derived  from 
school  fund  loans  but  that  such  interest  Is  to  be  apportioned 
a 8 provided  by  Section  0257,  supra. 


II  and  III. 


In  the  event  some  borrower  of  county 
Tunas  does  not  pa,'  his  Interest,  ana 
becomes  delinquent  for  one  or  severa: 
year s , can  the  County"" Court  ualn  a 
mortgage  either  on  real  estate  or 
personalty  to  secure  the  payment"" of 
the  interest 7 


If  the  County  Court  can  take 
Tor  tKe  payment  of interest, 
be  any  objection  to  the  Count 
F~sF^r3~HFfe^e~roFThir— ~ 


T&ere 


don.  Edwin.  C . Orr 
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Your  questions,  2 and  5,  are  inter -related,  so 
we  will  answer  both  of  them  at  the  one  tine. 


Section  9*251,  &.  S.  Mo.  1929,  provides  for  the 
security  for  loans,  and  reads  in  part  as  follows i 

"■"hen  any  moneys  belonging  to  said 

funds  shall  bo  loaned  by  the  county 
courts,  they  shall  cause  the  same 
to  be  secured  by  a mortgage  in  fee 
on r eal  estate  within  the  county, 
free  from  all  liens  and  encumbrances, 
of  the  value  of  double  the  amount 
of  the  loan,  with  a bond,  and  may, 
if  they  deem  it  necessary,  also 
require  personal  security  on  such 
bond;  * * a In  all  cases  of  loan, 
the  bond  shall  be  to  the  county  # * 
and  shall  specify  the  tine  whe r the 
principal  is  payable,  rate  of  inter- 
est and  the  time  when  payable;  that 
in  default  of  payment  of  the  Inhere st , 
annually,  or  failure  by  pri  cipal  in!" 

;hc  bone  to  1 vc  adS'i'^ional  securi'ty 
wHe  . theV^o'^'awfnii;.-  required,"  both 
Tlie'  'pri  cl  pal  and  in  tore  st  shaTl  be- 
come due  and  payable  for£Ev/lth,  and' 
that  alT  Interest  not~ui-ctua] ly  cald 
shall  bear  interest  at  the  same  ‘rate" 
of  interest  as  the  rTnctpal.  f 


oection  9254,  R . S.  Mo.  1929,  provides  in  part 

as  follows: 


"he never  the  ’.arincipal  and  interest, 
or  any  part  thereof,  secured  by 
mortage  containing  a power  to  sell, 
shall  become  due  and  payable,  the 
county  court  may  make  an  order  to  the 
sheriff  * a •»  and  a copy  # being 
delivered  to  the  sheriff  shall  have 
the  effect  of  a fieri  facias  on  a 
judgment  of  foreclosure  by  the  circuit 
court,  and  shall  be  proceeded  with 
accordingly." 
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You  will  note  that  when  the  Interest  becomes  due 
and  payable  that  such  by  virtue  of  Section  9251,  supra, 
bears  interest  and  in  addition  makes  both  the  principal 
and  the  interest  due  and  payable  forthwith,  and  by  virtue 
of  Section  254,  supra,  the  county  court,  if  the  mortgage  so 
provides,  has  the  power  to  sell  by  a special  procedure. 

Section  9256,  R.  S.  ho.  1929,  authorizes  the  county  coiirts 
to  sell  property  conveyed  in  trust  and  also  gives  the  right 
to  the  county  to  become  the  purchaser  at  such  sale.  As 
was  heretofore  pointed  out  in  Veal  v.  Chariton  °ounty,  supra, 
that  the  county  courts  were  trustees  and  that  they  had  no 
authority  to  dispose  of  the  principal  and  interest,  other 
than  was  prescribed  by  law,  therefore,  in  our  opinion  the 
payment  of  interest  on  a school  loan  should  be  required 
annually  or  when  due,  ve  do  not  understand  what  advantage 
could  bo  gained  by  the  county  oy  taking  additional  security 
in  order  to  protect  the  interest  payments,  because,  by 
virtue  of  Section  9251,  supra,  additional  security  can  be 
obtained  at  any  time  in  order  to  protect  the  debt.  No 
a vantage  accrues  by  virtue  of  taking  a second  mortgage 
oecause  the  county  might  find  itself  in  a position  of  having 
to  pay  off  the  first  mortgage  in  order  to  protect  its  second. 
The  talcing  of  additional  security  or  second  mortgages  would 
only  delay  the  payment  of  the  interest  and  as  the  county 
court  are  trustees  of  the  fund,  such  should  not  violate  their 
trust  in  any  particular  so  that  the  school  funds  would  suffer. 
That  is,  if  the  county  court  should  take  a second  mortgage 
and  delay  the  payment  of  the  interest  and  not  foreclose  the 
property  or  collect  the  interest  as  is  required  of  them,  it 
might  be  that  the  second  mortgage  would  be  worthless  a d by 
virtue  thereof  the  fxind  would  suffer. 

It  is  therefore  our  opinion  that  the  county  court 
should  not  take  second  mortgages  for  security,  it  is  our 
further  opinion  that  the  county  court  should  use  all  reason- 
able means  to  provide  for  the  payment  of  the  principal  as 
well  as  the  interest  and  upon  default  should  take  necessary 
action  in  order  to  secure  the  loan.  If  a borrower  from  the 
school  fund  Is  unable  to  pay  the  interest,  then  no  money  Is 
apportioned  to  the  school  districts  so  that  the  school 
districts  receive  no  benefit  from  the  school  fund. 

Your 8 very  truly. 


A PROVED: 


James  L.  dornBostel 
Assistant  Attorney-General 


j.  y, . taYuOR 


I 


I!.’  V Wo;:  i oen<l»>nt  to  rticloe  of  Inoorro  '.tion  of 
Missouri  Casualty  Con  any  approved. 


Honorable  U • O’Malley , 

>ar  r in  toii  ent,  lanur-t&ee  ixapartnunt, 

"t^te  Capitol, 

Jeff r rnon  City,  I-*  *iri. 

L o-' r cir i Hoi  -url  Gemini  ty  contour 


ill  reply  to  y ur  .otior  of  &:roh  1&,  ly  7,  . e have 
omuMot  the  phased  b:te&*'ci> nte  t<  tho  rti  1 1,*  of  inoorpam- 
tion  of  the  ”1-  a*l  insanity  Car;.*cn*y  of  r.iiytob,  ls;*ixi, 
an.  find  th  t vhe  nonon-nto  In  uoMtion  am  in  aaeordunoo  trXXh 
tho  pro  vie  lone  of  jrtlole  fXl»  -liny  ter  ;>7,  ft.  3.  ,&•  l^rtt,  tied 
not  U.o  4ie lf-tont  with  tho  Conet  i.  *uti*>n  nd  u v*  of  uMo  Clave 
and  the  aited  V>t«p. 


a*:.apootfu...y  auUltt  d. 


j Kt  a 


7~T~~l  :r  T^TTr^sniTuC 

Attorney  General 


■.  ov.n: 


Tro"i5?r": — rs — r — tr 


U43U]fcJJc:.s  .-nondnuat  to  iJooJL&ration  of  3tnte  National  ^ifo 
In*un<&Qe  Conpony  valid. 


April  lft,  1337. 


Honorable  ft.  a*  lit  Hay, 

rJupvrlnt  n.;«nt  of  the  Cnsu  ^ao«  opartnent, 

Jeff  or  non  City,  J*i  ouri. 

D«r  r 31r: 


711*  dep&rtnoiit  1b  in  receipt  of  y.  ur  latter  *f 
April  14th,  ra«;uo8tlu^  en  opinion  n*  to  the  validity  of 
an  Mnoiidiatjat  of  the  "I>eelarattaft  of  int  ntlon  of  corporators 
to  arm  Joint  Stoofc  Con  <any  of  the  3t  to  l&tional  Life 
uunrnoo  Con  any,  3t.  Louie,  ilenouri. 


.o  have  exanined  v ia  aueadnunt  ana  find  that  the 
a ne  is  in  uooardunoe  with  tho  r JvlBinnB  of  .xildo  11, 
Cootlon  37,  Levlsod  Statutes  of  Uissiourl  IttZV,  end  not  In- 
o t,»lotont  ai  th  the  Constitution  and  laws  of  this  state 
and  fitie  'id  tod  states.  In  thin  oonnrotlon,  *•  a mum 
that  the  special  neotin;  of  the  stockholders  hold  on 
' opt  «l)or  13,  1034,  and  the  annual  Meeting  of  tht  : tock- 
holdwre  hold  on  Uuroh  S,  1037,  v ore  duly'  ~»'llod  r?nd  r <;ld. 


R<  «ipeotl\illy  mibmltt'  d. 


:;ov.  :>a 


tt~ — rrriT  ray  "TciTftrnv 

attorney  Gen  r 1. 


iotlnf:  /it  omoy  d<m  ml 


July  19,  1937. 


Honorable  R.  L.  O'Malley 
Superintendent  of  the  Insurance 
Department  of  the  State  of 
Missouri 

Jefferson  City,  Missouri 
Dear  Sir: 

V.e  have  examined  the  enclosed  minutes  of  the 
meeting  of  the  stockholders  and  the  Directors  of 
the  Utilities  Insura^pe  Company,  whereby  said  stock- 
holders and  Directors'  are  seeking  to  decrease  the 
capital  stock  of  said  company  from  (203,500.0©  to 
$200, 000.00;  also  to  increase  the  number  of  shares 
of  prior  preferred  stock  of  the  corporation  from 
1500  Shares  to  10,000  shares  and  to  decrease  the 
par  value  thereof  from  $65.00  per  share  to  (5.00  per 
share;  also  to  decrease  the  number  of  participating 
preferred  stock  of  said  corporation  from  10,000  shares 
of  the  par  value  of  $5.00  each  to  6,000  shares  of  the 
par  value  of  $5.00  each;  also  to  increase  the  number 
of  snares  of  common  stock  of  the  said  corporation 
from  8,000  shares  to  24,(X)0  shares  and  to  decrease  the 
par  value  of  the  shares  of  common  stock  from  $7.00 
per  share  to  (5.00  per  share,  and  we  find  these 
documents  to  be  in  proper  legal  form  and  in  accordance 
with  the  Constitution  and  laws  of  the  State  of  Missouri, 
and  not  inconsistent  with  the  laws  and  Constitution  of 
the  United  States. 


FILED 


Respectfully  submitted 


J.  E.  TAYLOR 

(Acting)  Attorney  General. 


JET:H 


■ •;  - 

la  entitled  to  r.e  f*r  stenographic 
hire  end  the  co,d]frty  court  can  p*y  the 
SMBe  fro®  any  st^plus  fund  s or  out  o f 
Class  6,  providing  tho  prosecuting  attorney 
has  complied  with  the  terms  of  the  Budget 
Act  in  compiling  estimate# 

September  16,  1937. 


Honorable  ndwin  C,  Orr 
Prosecuting  Attorney 
Boone  County 
C o lumb  i a , i&l  s s our  I 


PROSECbTIfG 


Rl^Sl 


Dear  sir: 


Phis  Department  Is  in  receipt  of  your  letter 
of  September  10th,  wherein  you  request  an  opinion  based 
on  the  following  facts: 

MI  wonder  if  you  would  please  give 
me  an  opinion  as  to  whether  or  not 
I am  entitled  to  my  stenographic 
hire  In  this  county  In  view  of  the 
particular  facts  of  my  casej  when 
I filed  my  budget  the  beginning  of 
the  year,  I put  In  there  a reasonable 
amount  for  my  stenographer.  The 
County  Court,  in  the  absence  of 
statutory  authority,  struck  that 
item  from  the  budget.  I am  wonder- 
ing if  under  those  eircum stances  I 
would  be  entitled  to  be  reimbursed 
that  amount  of  money  which  I am  now 
paying. 

" ..hat  effect  would  the  new  budget 
law  have  upon  this  situation,  and 
what  authority  would  the  County  Court 
have  to  pay  money  In  the  event  there 
was  a surplus  left  over  at  the  end 
of  the  year? 

vr  ■Sr  ‘Sr  vr  w *ic  w & 

P.  o,  - If  it  is  possible  to  draw  a 
distinction  between  the  claimant  who 
did  set  up  his  claim  In  his  budget, 
and  the  one  who  did  not  set  up  the 
item  in  his  budget,  it  would  be  very 
helpful  In  this  particular  Instance." 


Hon.  Edwin  C.  Grr 
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On  April  24,  1936,  this  Department  rendered 
an  opinion  to  Honorable  Eorrest  Smith,  State  Auditor,  in 
which  it  was  held  in  effect  that  if  it  was  necessary  for 
the  prosecuting  attorney  to  hire  a stenographer  or  other 
clerical  assistance  to  perform  certain  necessary  duties  in 
his  office  and  as  a result  he  was  compelled  to  pay  such 
expenses  from  his  own  funds,  he  was  entitled  to  reimburse- 
ment from  the  county  in  reasonable  and  necessary  amounts. 

We,  therefore,  in  view  of  the  above  mentioned 
opinion,  do  not  consider  in  rendering  you  this  opinion  the 
question  as  to  whether  or  not  it  constitutes  a legal  claim 
by  you  against  the  county,  for  the  reason  that  we  must 
assume  that  it  is  a legal  claim, 

determining  whether  the  claim  should  be  paid 
by  the  county  court  it  is  necessary  to  consult  the  County 
Budget  ^ct  passed  by  the  legislature  in  1933* 

Under  Section  3,  Daws  of  Missouri,  1933,  page  342, 
it  is  made  the*' duty  of  every  officer  claiming  any  payment 
for  salary  or  supplies  to  f tarnish  to  the  clerk  of  the 
county  court,  on  or  before  the  15th  day  of  January  each  year 
an  itemized  statement  of  the  estimated  amount  required  for 
the  payment  of  all  salaries  or  any  other  expense  for  personal 
service  of  whatever  kind  during  the  current  year  ■>  * # 

The  facts  as  contained  in  your  letter  show  that 
you  complied  with  the  terms  of  Section  3,  quoted  supra,  and 
included  a reasonable  amount  for  stenographic  expenses. 

Section  8,  Laws  of  Missouri,  1933,  page  345,  among 
other  provisions,  contains  the  following* 

"The  court  may  alter  or  change  any 
estimate  as  public  interest  may 
require  and  to  balance  the  budget, 
first  giving  the  person  preparing 
supporting  data  an  opportunity  to 
be  heard  but  the  county  court  shall 
have  no  power  to  reduce  the  amounts 
required  to  be  set  aside  for  classes 
1 and  3 below  that  provided  for 
herein," 
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It  appears  from  your  letter  that  the  county 
court  struck  the  stenographic  item  from  your  budget  for 
the  reason  that  the  Statutes  of  Missouri  did  not  give 
you  the  authority  to  hire  and  pay  a stenographer  out  of 
the  county  funds.  By  the  terms  of  Section  3,  herein- 
before referred  to,  you  made  an  attempt  and  did  comply 
with  the  various  steps  as  set  forth  In  the  Budget  Act* 
Disregarding  the  reason  for  the  County  Court  striking  the 
stenographic  hire  from  your  budget,  we  are  of  the  opinion 
that  you  could  not  be  precluded  from  asserting  and  receiv- 
ing payment  of  a valid  claim  by  reason  of  a failure  to 
comply  with  the  budget  act,  as  the  facts  show  that  you  did 
comply  with  it*  We  are,  therefore,  of  the  opinion  that 
you  are  entitled  to  be  reimbursed  in  a reasonable  amount 
for  the  money  you  have  expended  for  stenographic  hire* 

The  funds  from  which  payment  might  be  made,  or 
the  manner  of  payment,  is  discussed  In  the  conclusion 
reached  In  an  opinion  by  this  Department  to  Honorable 
Henry  Cain,  Prosecuting  Attorney  of  Stoddard  County,  In 
which  It  was  held  that  the  use  of  surplus  funds  remaining 
after  all  provisions  of  the  Budget  Act  had  been  complied 
with,  could  be  used  for  certain  purposes.  We  are  enclosing 
a copy  of  the  opinion  for  the  reason  that  It  discusses  the 
manner  in  which  a surplus  may  be  used  by  the  county  court* 
It  also  contains  the  most  recent  decision  by  the  Cupreine 
Court,  styled  Harry  Traub  v.  Buchanan  County,  Missouri, 

Mo.  34883,  In  which  It  is  held  that  the  Budget  Act  must  be 
strictly  complied  with. 


As  to  your  postscript  question  as  contained  in 
your  letter,  we  are  of  the  opinion  that  if  an  officer  does 
not  comply  or  attempt  to  comply  with  the  Budget  Act, 
especially  Section  3,  the  contents  of  which  were  herein- 
before quoted,  that  such  officer  could  not  obtain  reim- 
bursement or  compensation  for  the  year  In  which  he  failed 
to  make  such  estimate.  Section  3,  supra,  p,  342,  also 
contains  the  provision  that, 

"No  officer  shall  receive  any  salary 
or  allowance  for  supplies  until  all 
the  Information  required  by  this 
section  shall  have  been  furnished, " 

r* 
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But  the  facts  which  you  present  show  conclusively  that 
you  made  an  attempt  to  comply  in  every  respect  with  the 
terms  of  the  Budget  Act.  therefore,  that  defense  could 
not  be  offered  against  your  claim  as  in  the  case  of  an 
officer  failing  to  include  such  item  in  his  estimate. 

having  heretofore  ruled  that  you  were  entitled 
to  reimbursement,  based  on  the  opinion  to  honorable  Henry 
Cain,  we  are  of  the  further  opinion  that  any  surplus  re- 
maining at  the  end  of  the  year  can  be  used  by  the  county 
court  to  reimburse  you  for  a reasonable  amount  for  steno- 
graphic hire. 

he  further  call  your  attention  to  an  opinion 
recently  rendered  to  you  in  which  the  question  of  the 
surplus  at  the  close  of  the  fiscal  year  in  the  funds  in 
class  6 could  be,  by  complying  with  the  provisions  of 
class  6,  used  for  the  payment  of  the  county  treasurer  and 
the  circuit  clerk.  The  law’s  logic  and  reascn  as  contained 
in  that  opinion  is  applicable  to  the  question  which  you 
present,  insofar  as  the  manner  of  reimbursing  you  for 
stenographic  hire  is  concerned. 


Respectfully  submitted. 


GLLIVaR  w.  holism 

Assistant  Attorney-General 


Ai:  PROVED: 


37  17  taTlJr 

(Acting)  Attorney-General 
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COUNTY  COURTS:  Authorized,  by  joraer,  to  pay  reel  estate  commission 

for  sale  of  lands  repossessed,  by  purchase  under 
Section  9256,  1929  statutes,  if  they  deem  such  order 
best  for  the  interest  oi  said  school  district  or 
cli  streets.  Commission  must  be  paid  from  the  funds 
of  such  school  district  or  districts. 


October  11,  1937 


Mr.  Ldwin  C.  Orr 
Prosecuting  Attorney 
Columbia,  Missouri 


Dear  Mr.  Orr* 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

,f I have  been  asked  by  the  County  Court  for 
an  opinion  upon  this  question:  ban  the 
C ounty  Court  pay  a real  estate  commission  for 
the  sale  of  lands  which  belong  to  the  county, 
and  which  have  been  acquired  through  fore- 
closure of  loans  made  from  the  county  school 
fund? 

I hove  looked  at  Section  9256  R.  S.  1929, 
pa^e  7104,  R.  S.  Ann.,  whore  it  says: 

'The  county  court  of  any  county  holdln^ 
property  acquired  as  aforesaid  may 
appoint  an  a^ent  to  tuke  charge  of,  rent 
out  or  lease  or  otherwise  manage  the 
same,  under  the  direction  of  said  court; 
out  as  soon  as  practicable,  and  in  the 
Jud^uaent  of  said  court  advantageous  to 
the  school  or  schools  interested  therein, 
such  property  shall  be  resold  In  such 
manner  and  on  such  terms,  at  public  or 
private  sale,  as  suid  court  nay  deem  best 
for  the  interest  of  said  school  or  schools; 
and  the  money  realized  on  such  sale,  after 
the  payment  of  the  necessary  expenses 
thereof,  shall  become  purt  of  the  school 
fund  out  of  which  the  original  loan  was 
made.  (R.S.  1919,  p.  1117a.)' 
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Milch  in  my  opinion  gives  the  County 
Court  the  authority  to  employ  a real 
estate  man  to  sell  its  school  fund  pro- 
perty if  it  sees  fit  to  do  so.  In  so 
far  as  there  are  no  cases  directly  in 
point  in  this  state  that  I have  been  able 
to  find,  the  court  desires  your  opinion  on 
the  question.  Milch  I would  appreciate 
very  much  myself. 

In  my  judgment  the  statute  itself  is 
sufficient  authority  for  the  payment  of 
the  commission  for  the  sale  of  the  land 
but  in  addition  to  that  the  cases  dealing 
with  trustees  universally  hold  that  the 
trustee  in  charge  of  real  estate  may  pay 
real  estate  commissions  or  other  necessary 
expenses  in  selling  land,  and  the  Missouri 
law  on  school  funds  enables  the  county 
court  to  hire  attorneys  to  project  the 
fund  a id  to  do  such  other  things  as  may  be 
necessary  in  the  Judgment  of  the  court  to 
preserve  the  school  fund,  therefore,  in 
my  Judgment  there  is  m question  but  Miat 
the  county  court  has  the  authority  to  pay 
a real  estate  commission  for  the  sale  of 
its  lands.” 

As  we  understand  your  inquiry  you  ask  for  an  Interpretation 
of  that  part  of  Section  9256  R.  3.  Missouri  1929,  as  hereinabove 
quoted  in  your  letter. 

We  are  unable  to  find  a decision  construing  the  quoted 
part  of  the  above  statute. 

The  Supreme  Court  in  the  case  of  Morrow  vs.  Pike  County, 

189  Mo.  622,  recognized  the  right  of  the  County  Court  to  employ 
counsel  to  aid  in  protecting  a public  school  fund  in  the  following 
excerpt: 

”The  county  court  properly  placed  the 
burden  of  protecting  tills  fund  upon  the 
fund  itself  and  this  arises  from  the 
following  propositions:  the  puolic  school 
fund  does  not  belong  to  the  county  in  a 
technical  sense.  It  Is  a trust  fund,  and 
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the  county  court  Is  merely  a trustee  to 
carry  out  tlie  policy  defined  by  the  law- 
making  power  In  relation  to  the  fund 
(Ray  County  to  use  vs.  Bentley,  49  Mo* 

1*  c.  242);  It  may  not  divert  the  general 
county  revenue  to  its  protection,  and, 
on  the  other  hand,  it  can  not  apply  the 
school  fund  to  the  payment  of  ordinary 
county  debts.  (Knox  County  vs.  Hunolt, 

110  Mo.  1.  c.  75. ) But  it  is  fundamental 
that,  conceding  the  right  to  make  the 
contract  in  question,  t e burden  of 
protecting  the  trust  fund  shall  fall  upon 
the  fund  itself  on  well-recognized  equitable 
principles. " 

In  that  case  there  was  no  claim  that  there  was  any  statute 
which  expressly  0ave  the  county  court  power  to  employ  such  an 
attorney  insucii  capacity  but  the  court  held  th  t the  county  court 
had  implied  authority  to  order  such  expenditure  to  protect  the 
funds  of  the  school  district  and  further  held  that  the  payment  for 
such  services  must  be  made  from  the  school  funds. 

In  the  case  of  Township  Board  of  Education  vs.  ^oyd, 

58  Mo.  276,  the  county  court  was  trustee  for  the  care  and  management 
of  the  school  fund  of  the  township.  It  instituted  certain  injunction 
proceedings  for  the  protection  of  the  fund  and  gave  an  injunction 
bond  signed  by  J.K.  Boyd  and  J.B.  Johnson,  two  oi  the  justices  of 
the  county  court.  Upon  dissolution  of  the  injunction  a judgment 
was  issued  against  said  obligors,  one  of  whom,  paid  the  same,  and 
by  a court  order  he  was  reimbursed  out  of  the  township  school  fund* 

In  this  case  the  court  said: 

"The  County  Court  was  a trustee  for  the 
'care  and  management'  of  the  school  fund 
of  the  township.  In  this  capacity,  and  in 
the  exercise--for  au^t  that  appears  to  the 
contrary — of  Its  soundest  juogment  and 
discretion.  It  instituted  certain  Injunction 
proceedings  for  the  protection  of  the  fund* 

The  law  required  personal  security  for  the 
purpose,  which  was  given.  A judgment  against 
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the  surety  following,  which  Judgment  he 
was  bound  to  pay,  and  did  pay,  it  would 
strange  if  the  law  should  refuse  to 
indemnify  nim  from  the  interest  which 
his  suretyship  had  so  served  at  a sacrifice.” 

There  being  no  statute  giving  the  county  court,  as  trustee 
for  the  public  and  township  school  funds,  the  power  to  pay  a 
real  estate  commission  for  the  sale  of  real  estate  repossessed  by 
the  county  court  and  purchu3ed  (for  the  use  of  the  township,  out 
of  the  school  fund  of  which  the  loan  was  made,  or  in  its  own  name 
where  such  loan  was  made  out  of  the  general  school  fund),  the 
question  is,  whether  said  court  would  have  such  implied  powor  as 
is  necessury  to  carrj  out  or  make  ef  ectual  the  purposes  of  the 
authority  expressly  granted. 

The  county  court  may  under  said  section 

First,  appoint  an  agent  to  take  charge  of,  rent  out, 
lease  or  otherwise  manage  the  property  under  the  direction  of  the 
county  court; 

Second,  resell  said  property  as  soon  as  practicable  and 
advantageous  to  the  school  or  schools ’ interested  therein,  and 
to  make  such  resale  in  such  manner  and  on  such  terms  at  public 
or  private  sale,  as  said  court  may  deem  just  for  the  Interest  of 
said  school  or  schools* 

A trustee  or  agent  always  has  the  Implied  right  to  protect 
the  corpus  of  the  property  or  funds  under  their  control  and  In 
this  case  the  court  would  have  the  right  to  take  necessary  steps 
to  enjoin  the  stealing  of  timber  from  valuable  wooded  land  belonging 
to  a school  district  and  not  rely  on  the  criminal  statutes  for  a 
remedy;  to  employ  an  attorney  to  replevy  timber  wrongXUlly  taken 
from  such  premises  and  the  like* 

In  the  case  of  Lincoln  County  vs.  Magruder,  3 Mo.  App. 

14,  the  County  Court  brought  a suit  of  ejectment  for  the  possession 
of  land  which  had  been  bid  in  and  purchased  by  said  court,  for  the 
use  of  the  townships  whose  school  funds  were  secured  by  the  mortgage. 
The  Court  held: 
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”We  see  no  reason  why  the  County  of 
Lincoln  should  not  bring  ejectment  for 
real  estate  which  it  owns  and  holds  and 
in  which  it  is  entitled  to  possession.” 

The  Count j Court  as  trustee  of  school  lands,  bein_  Given 
the  ri<_,ht  to  sell  such  lands  by  statute  certainly  has  the  implied 
right  to  use  its  soundest  Judgment  and  discretion  in  employing  an 
agent  to  afiect  the  sale  of  such  lands  and  pay  him  a commission 
therefor  if  they  believe  it  to  be  to  the  best  Interest  of  such 
school  district  or  districts. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  epartment  that  the 
County  Court  may,  by  order  of  Court,  pay  a real  estate  commission 
for  the  sale  of  lands  repossessed  by  pxirchase  under  Section  9256, 
K.S.  Missouri  1929,  if  in  the  exercise  of  its  discretion  it  deems 
such  order  best  for  the  interest  of  said  district  or  districts,  b t 
such  commission  must  be  paid  from  school  func.s. 


Respectfully  submitted. 


S.  V.  ME  IDLING 

Assistant  attorney  General 


APPROVED s 


J.  : ’ I7)E  • 

(Acting)  Attorney  General 
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XNQJJESTS  AND  CORONERS:  Cost  incurred  in  inquest  to  be  paid 
CRIMINAL  COSTS: by  county. 


October  14,  1937 

\ 


Honorable  J.R.  Oliver 
Clerk  of  the  County  Court 
Dunklin  County 
Kennett,  Missouri 

Dear  Sir: 


FILED 

u 


This  department  is  in  receipt  of  your  letter  of 
September  13,  1937,  in  whloh  you  request  an  opinion  as 
follows: 


"In  this  county  there  was  recently 
held  an  inquest  over  a person’s 
body  who  met  her  death  by  murder* 

The  criminal  has  received  a sentence 
to  tne  State  Penitentiary. 

There  is  a question  as  to  who  is 
liable  for  the  inquest  costs  in 
this  case,  as  some  of  the  officers 
believe  it  to  be  a case  for  which 
the  State  is  liable* 

Will  you  kindly  advise  me  whether 
or  not  the  county  is  liable  in  this 
case?" 

Section  11630,  Revised  Statutes  1929,  is  as 

f ollows: 


"If  an  inquest  be  held  over  the 
body  of  a minor,  the  parent, 
guardian  or  master  of  the  same 
shall  be  liable  for  the  costs 
and  expenses,  if  there  be  any 
such  person  able  to  pay  the 
same.  If  the  person  over  whose 
body  an  inquest  shall  be  held 
shall  have  any  estate,  the  cost 
and  expenses  of  inquest  and 
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burial  shall  be  paid  out  of  his 
estate;  but  where  there  is  no 
person  liable  and  able  to  pay 
such  expenses,  they  shall  be 
allowed  by  th<°  county  court  out 
of  the  county  treasury. n 

Section  11632,  Revised  Statutes  1929,  is  as 

follows: 

"The  coroner  or  other  officer 
holding  an  inquest,  as  provided 
for  by  this  chapter,  shall  present 
to  the  county  court  a certified 
statement  of  all  the  costs  and 
expenses  of  said  inquest,  in- 
cluding his  own  fees,  the  fees  of 
jurors,  witnesses,  constables 
and  others  entitled  to  fees  for 
which  the  county  is  liable;  and 
the  oounty  court  shall  audit  and 
allow  the  same,  and  shall  make  a 
certified  copy  of  the  same,  with- 
out delay,  and  deliver  such  copy 
to  the  county  treasurer,  which 
copy  shall  be  deemed  a sufficient 
warrant  or  order  on  the  treasurer 
for  the  payment  of  the  fees  therein 
specified  to  each  person  entitled 
to  such  fees.  The  county  treasurer 
shall  pay  to  each  person  on  demand, 
or  to  his  legal  representatives, 
the  fees  to  whioh  he  is  thus  en- 
titled, and  shall  take  the  proper 
receipt  therefor,  and  produce  the 
same  in  his  settlements  with  the 
county  court  as  vouchers  for  the 
money  so  paid  out  by  him." 

Section  11802,  is,  in  oart,  as  follov/s: 

"Coroners  snail  be  allowed  fees 
for  their  services  as  follov/s: 

Provided,  tuat  when  persons  come 
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to  their  death  at  the  same  time 
or  by  the  same  casualty,  fees 
shall  only  be  paid  as  for  one 
examination: 

* * * * ******♦♦♦  * * 4 

"The  above  fees,  together  with 
the  fees  allov/ed  jurors,  con- 
stables, and  witnesses,  in  all 
inquests,  shall  be  paid  out  of 
the  county  treasury  as  other 
demands.  For  performing  the 
duties  of  sheriff,  the  coroners 
shall  be  entitled  to  the  same 
fees  as  are  for  the  time  being 
allowed  to  sheriffs  for  the 
same  services. " 

section  3855,  Revised  Statutes  1929,  is,  in  part, 
as  follows: 

"All  fees  accruing  in  any  inquest 
case  whore  the  verdict  of  the  jury 
is  that  tne  deceased  came  to  his 
death  by  other  tnan  unavoidable 
aocident  or  natural  causes,  shall 
be  deemed  criminal  costs,  and 
shall  be  paid  in  lika  manner  and  shall 
be  subject  to  all  tne  offsets  herein 
provided  for.” 

In  iiouts  vs.  KicCluney,  102  »io.  13,  the  court,  in 
determining  whether  the  county  or  the  estate  of  deceased 
should  pay  the  fees  incurred  at  a coroner's  inquest, 
said,  at  l.c.  15: 

"Sections  5156  and  5613  (R.S. 

1879,  now  sections  11632  and 
1180 2,  R.S.  1929)  are  clear  and 
unambiguous.  They  make  the 
county  liable  for  the  fees  allowed 
the  coroner.  Jurors,  witnesses  and 
tne  constable  in  all  Inquests  where 
the  coroner  has  reasonable  cause  to 
believe  that  the  person^  over  whose 
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body  the  inquest  is  held,  came 
to  his  death  by  violence  or 
casualty.  " 

It  will  be  noticed  that  in  Section  11630,  Re- 
vised Statutes  1929,  it  is  provided  that  in  the  case 
of  an  inquest  of  a minor,  where  there  is  no  person  able 
to  pay  *such  expenses,  they  shall  be  allowed  by  the 
county  court  out  of  the  county  treasury.*  In  Section 
11632,  Revised  Statutes  1929,  it  is  provided  that  the 
coroner  shall  present  to  the  county  court  a certified 
copy  of  all  the  expenses  and  fees  of  an  inquest  *and 
the  county  court  shall  audit  and  allow  the  same." 

Again,  in  Section  11002,  Revised  Statutes  1929,  it  is 
provided  that  the  fees  of  the  corOner  "together  with  the 
fees  allowed  jurors,  constables  and  witnesses,  in  all 
inquests,  shall  be  paid  out  of  the  county  treasury  as 
other  demands."  In  Section  3855,  Revised  Statutes  1929, 
it  is  provided  that  in  the  event  a certain  verdict  is 
returned,  the  inquest  cost  "shall  be  deemed  criminal 
costs"  • 


Section  3826,  Revised  Statutes  1929,  provides 
in  what  cases  the  state  will  be  liable  to  pay  criminal 
costs  and  this  section  in  no  way  mentions  inquest  costs. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department 
that  the  cost  of  an  inquest  is  properly  chargeable  to  the 
county  and  is  to  be  paid  out  of  the  county  treasury  and 
that  the  state  is  not  liable  for  any  part  of  said  cost. 


Respectfully  submitted, 


AUBRaT  R.  HAMMETT,  JR. 

Assistant  Attorney  General 


APPROVED : 


J.^.  TAYLOR 

(Acting1)  Attorney  General 
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STATE  BOARD  OF  HEALTH— CITY  OF  ST.  LOUIS:  The  Health  Com- 
missioner of  the  City  of  St.  Louis  is  without  authority 
to  promulgate  a rule  requiring  that  the  dead  bodies  of 
deceased  persons  must  be  embalmed  before  removal  from 
said  city. 


August  23,  1937. 


Honorable  Harry  F.  rarker 
State  Health  Commissioner 
Jefferson  City,  Missouri 

Dear  Sir: 

/ 

This  Is  to  acknowledge  your  request  for  an  opinion, 
reading  as  follows: 

"I  am  requesting  an  opinion  on  Sec- 
tions 9028  and  9029  of  the  Revised 
Statutes  of  Missouri,  1929. 

"I  have  received  a letter  from  the 
office  of  the  Health  Commissioner 
In  St.  Louis  requesting  this  Inform- 
ation, a copy  of  which  is  attached." 

Appended  to  your  request  Is  a copy  of  a letter  directed 
to  your  attention  which  is  also  set  forth,  reading  as  fol- 
lows : 


"Mil  you  please  obtain  for  me  an 
opinion  from  the  Attorney  General 
as  to  whether  Section  9028  and  9029 
of  the  Revised  Statutes  of  Missouri, 

1929,  give  our  Health  Commissioner, 

Doctor  Joseph  F«  Bredeck,  the  author- 
ity to  rule  that  the  body  of  every 
deceased  person  dying  in  St.  Louis 
be  embalmed  before  such  body  could 
be  removed  from  the  city? 

"Vie  are  desirous  of  enforcing  this 
rule  in  the  interest  of  Public  Health 
and  should  appreciate  the  opinion 
at  your  earliest  convenience." 

Le  particularly  note  from  the  second  paragraph  of 
the  letter  appended  that  the  rule  sought  to  be^invoked 
is  in  the  interest  of  Public  Health".  Such  an  inter- 
est should  evince  due  consideration  since  the  care  and 
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disposition  of  dead  human  bodies  by  burial,  or  otherwise, 
is  closely  related  to  the  general  health  and  welfare  of 
the  community.  It  is  unnecessary  to  point  out  the  danger 
that  may  or  may  not  arise  from  dead  human  bodies  that  have 
been  infected  by  an  infectious  or  communicable  disease. 

With  this  observation  it  is  sufficient  to  say  that 
it  has  challenged  the  attention  of  the  Legislature,and 
statutes  have  been  enacted  wnlch  regulate  the  transpor- 
tation of  dead  human  bodies;  permits  providing  for  inter- 
ment and  removal  of  such  bodies,  and  statutes  for  the 
compilation  of  vital  statistics.  These  statutes  must 
necessarily  pass  our  scrutiny  in  order  to  arrive  at  a 
conclusion. 

We  have  considered  the  statutes  mentioned  In  your 
request,  sections  9028  and  9029  R.  S.  Mo.,  and  deem  them 
to  be  inapplicable  as  they  relate  to  the  present  inquiry, 
excepting  however,  that  section  9029  imposes  the  require- 
ment that  all  cities  having  a population  of  over  76,000 
must  furnish  such  statistical  information  as  the  State 
Board  may  require  concerning  communicable  diseases. 

In  the  case  of  the  City  of  St.  Louis  v.  Galt,  179 
Mo.  8,  16,  the  Supreme  Court  discussed  the  power  of  the 
City  of  St.  Louis  to  enact  ordinances  in  conformity  with 
State  laws,  and  seid: 

"The  Constitution  granted  to  St. 

Louis  the  right  to  adopt  a charter, 
subject  only  to  the  limitations  that 
it  should  be  subject  to  and  in  har- 
mony with  the  Constitution  and  laws 
of  the  State.  (Const.,  art.  9,  secs. 

20  to  26.)  iursuant  to  this  grant 
of  power,  St.  Louis  adopted  its 
charter,  which  gave  it  the  power, 

'to  declare,  prevent  and  abate  nui- 
sances on  public  and  private  pro- 
perty, and  the  causes  thereof ; ( 'to 
secure  the  general  health  of  the 
inhabitants  by  any  means  necessary;' 
and  'to  pass  such  ordinances  not  incon- 
sistent with  the  charter  as  may  be 
expedient,  in  maintaining  the  health 
and  welfare  of  the  city.'." 
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Vie  have  examined  the  Charter  of  the  City  cf  St. 

Louie,  subdivision  (a)  Section  14  of  Article  13,  Revised 
Code  of  1926,  at  page  1305,  reading  in  part  as  follows: 

* * *the  health  commissioner  is 
authorized  and  empowered,  with  the 
approval  of  the  director  of  public 
welfare,  to  make  such  rules  and 
regulations,  not  inconsistent  with 
this  charter  or  any  law  or  ordinance, 
as  will  tend  to  preserve  or  -roxnote 
the  health  of  the  city;*  * * 

From  the  above  charter  irovision  you  will  notice 
that  the  Health  Commissionei  may  promulgate  rules  and 
regulations  with  the  approval  of  the  Director  of  Fublic 
Welfare,  where  such  rules  are  not  inconsistent  with  the 
charter  or  any  law  or  ordinance.  We  have  examined  the 
charter  provisions  and  ordinances  cf  St.  Louis  and  fail 
to  find  any  provision  requiring  that  the  body  of  every 
deceased  person  dying  in  St.  Louis  must  be  embalmed  be- 
for  such  body  may  be  removed  from  the  city,  nor  have  we 
found  any  ordinance  or  charter  provision  that  would  imply 
or  contemplate  that  the  body  of  every  deceased  person 
dying  in  St.  Louis  be  embalmed  before  euch  body  could  be 
removed  from  the  city. 

Vie  examine  applicable  State  statutes. 

Your  attention  is  directed  to  Section  9064  R.  S.  Mo. 
1929,  relating  to  the  preparation  of  dead  bodies  for  ship- 
ment, which  reads  as  follows: 

"The  body  of  any  person  having  died 
of  dJ  chtherla  (membranous  croup), 
scarlet  fever  (scarlatina  or  scarlet 
rash),  -landers,  anthrax,  leprosy  or 
smallpox,  shall  not  be  offered  to  or 
accepted  by  any  common  carrier  for 
transportation  unless,  first,  it  shall 
tu  ve  been  thoroughly  embalmed  by 
arterial  and  cavity  injection  with  a 
disinfecting  fluid,  the  orifices 
disinfected  and  packed  with  cotton, 
and  the  whole  exterior  of  the  body 
washed  with  a disinfecting  fluid;  or, 
second,  unless  it  shall  have  been 
completely  wrapped  in  a sheet  that 
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that  is  saturated  with  a solution 
of  bichloride  of  mercury,  in  the 
proportion  of  one  ounce  of  bichlo- 
ride of  mercury  tc  one  gallon  of 
water,  and  encased  in  an  air-tight  • 
metal  or  metal-lined  burial  case, 
coffin,  casket  or  box  that  is  closed 
and  hermetically  sealed.” 

Section  9065  R.  S.  Mo.  1929,  relating  to  when  certain 
dead  bodies  are  net  to  be  transported  provides: 

"The  body  of  any  person  having  died 
of  Asiatic  cholera  (cholerine),  typhus 
or  ship  fever,  yellow  fever,  or  bubonic 
plague,  shall  not  be  offered  to  or 
accepted  by  any  common  carrier  for 
transportation  unless  it  shall  have 
been  prepared  for  shipment  in  accord- 
ance with  section  9064,  and  under  the 
supervision  of  an  officer  of  the 
state  board  of  health,  or  supervision 
of  a member  of  the  state  board  of  em- 
balming." 

Section  9065  R.  S.  Ko.  1929,  relating  to  the  prep- 
aration of  bodies  who  have  died  of  certain  communicable 
diseases,  provide: 

"Ihe  bogy  of  any  person  having  died 
of  tuberculosis,  puerperal  fever, 
typhoid  fever,  erysipelas,  measles, 
or  other  dangerous  communicable 
diseases  other  than  those  specified 
in  sections  9063  and  9064,  shall  not 
be  offered  to  or  accepted  by  any 
common  carrier  for  transportation, 
unless  such  body  shell  have  been 
thoroughly  embalmed  by  arterial  and 
cavity  inject  on  with  a disinfecting 
fluid,  as  specified  in  section  9064; 
or,  if  such  body  is  not  so  embalmed, 
it  must  be  encased  in  an  air-tight 
metal  or  metal-lined  burial  case, 
coffin,  casket  or  box  that  is  closed 
and  hermetically  sealed.  Ihe  body 
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of  any  person  having  died  of  a di- 
sease that  is  contagious,  infectious 
or  communicable  ::ust  not  be  accompan- 
ied by  clothing  or  articles  that  liave 
been  exposed  to  the  infection  of  such 
disease." 

Section  £>066  R.  S.  ko.  1^29,  relating  to  when  the 
destination  of  any  dead  body  may  be  reached  within  twenty- 
four  hours  from  the  time  of  death,  reads  as  follows: 

"The  body  of  any  person  having  died 
of  a cause  or  disease  that  is  not  con- 
tagious, infectious  or  communicable, 
and  from  which  no  offensive  odor  emits, 
may  be  offered  to  and  accepted  by  any 
common  carrier  for  transportation; 
provided  the  destination  can  be  reached 
within  twenty-four  hours  from  the  time 
of  death  of  such  person,  but  if  the 
destination  eannot  be  reached  within 
twenty-four  hours  from  the  time  of 
such  death,  then  the  body  must  be 
thoroughly  embalmed  by  arterial  and 
cavity  injection  with  a disinfecting 
fluid,  or  encased  in  an  air-tight  metal 
or  metal-lined  burial  case,  coffin, 
casket  or  box  that  is  closed  and  her- 
metically sealed." 

You  will  note  that  the  aoove  statutes  set  forth 
do  not  contemplate  the  emoalming  of  any  dead  body,  un- 
less such  dead  body  shall  have  died  from  one  of  the 
diseases  specified,  when  such  body  is  offered  for  trans- 
portation. You  will  further  notice  that  under  the  pro- 
visions of  Section  &C65,  supra,  that  even  should  the  body 
have  died  of  a communicable  disease  as  designated  in  said 
section  need  not  even  be  embalmed,  if  such  body  is  encased 
in  an  air-tight  metal  box  that  is  hermetically  sealed. 

You  will  have  further  noted  that  the  body  of  any  deceased 
person,  having  died  of  a cause  or  a disease  that  is  not 
contagious,  need  not  be  embalmed,  provided  that  the  desti- 
nation can  be  reached  within  twenty- four  hours  of  the 
death  of  such  person.  The  statutes  above  set  forth  are 
plain  and  need  no  interpretation.  Thus  it  will  be  seen 
when  a dead  body  is  to  be  transported  by  any  common  car- 
rier that  suefc  dead  body  need  not  be  embalmed,  unless 
such  dead  body  shall  have  died  as  a result  of  the  diseases 
specified  in  the  above  sections  of  the  statutes. 
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For  the  purpose  of  effectively  compiling  the  regis- 
tration of  all  births  and  deaths  occur ing  within  this 
State,  the  State  has  been  divided  into  registration  dis- 
tricts, Section  9042  R,  S.  Mo,  1929, 

Within  each  of  the  registration  districts  local 
registrars  have  been  appointed  by  the  State  Hoard  of 
Health  for  the  purpose  of  recording  vital  statistics 
pertaining  to  births  and  deaths.  Section  9043  R,  i-'» 

Mo,  1929, 


Section  9044  R.  S.  Mo.  1929,  as  amended,  liws  of  Mo, 
1933,  p.  270,  relating  to  the  requirments  of  a removal 
or  burial  permit  from  the  local  registrar  of  the  regis- 
tration district  from  which  the  death  occurs,  reads  in 
part  as  follows: 


"The  bodv  of  any  person  whose  death 
occurs  in  the  state  shall  not  be  in* 
terred,  deposited  in  a vault  or  tomb, 
cremated  or  otherwise  disposed  of,  or 
removed  from  or  into  any  registration 
district  until  a permit  for  burial, 
removal  or  other  disposition  shall  have 


been  properly  issued  by  the  local 
registrar  of  the  registration  district 
in  which  the  death  occurs.  Provided, 


no  such  removal 
when  a dead  boa; 


;c-rmlt  shall  be  required 
is  removed  for  the 


purpose  of preparing  such  body  for 
burial,  but  no  3uclh  body  shall  be  in- 
terred,  deposited  in  a vault  or  tomE>, 
cremated  or  otherwise  disposecT" of  until 


a permit  so  to  do  has  oecn  proper] 
Tssucd  WThe  local  registrar  of  1 
registration  district  In  whi chTht 


occurs. 


In  construing  the  above  part  of  the  statute  you 
will  note  that, before  the  body  of  any  person  may  be 
removed  from  one  registration  district  into  another, 
a permit  for  such  removal  must  be  issued  by  the  local 
registrar  of  the  district  wherein  the  death  occurs. 
However,  the  priviso,  which  is  a limitation  upon  the 
requirement  for  such  a permit.  Brown  v.  fat ter son,  124 
S.  Vi,  1,  does  not  require  the  permit  when  the  body  is 
to  be  removed  for  the  purpose  of  preparing  such  body 
for  burial.  Thus  it  will  be  seen  that  the  Legislature 
did  not  Intend  the  dead  body  to  be  embalmed  before  leav- 
ing one  district  for  removal  into  another  district. 
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Returning  In  our  consideration  to  the  proposed 
rule,  it  will  have  been  noted  that  such  rule,  if  pro- 
mulgated, would  be  repugnant  to  the  statutes  herein- 
above set  forth,  and  when  we  throw  pack  the  portals 
wnlch  prompted  the  proposed  enactment  of  such  a rule, 
we  find  it  to  be  discriminatory  against  embaimers  and 
undertakers  not  engaged  in  business  within  the  City  of 
St.  Louis,  Missouri. 


CcnCiAJSIOM. 


In  view  of  the  above,  it  is  the  opinion  of  this 
department  that  the  Health  Commissioner  of  the  City  of 
St.  Louis  is  without  authority  to  make  any  rule  which 
has  for  its  purpose  the  embalming  of  the  body  of  every 
deceased  person  dying  in  St.  Louis,  before  removal  of 
.such  body  from  the  City,  which  would  nullify  the  oper- 
ation of  the  provisions  of  the  State* s statutes. 


Yours  very  truly 


RUSSLLL  C.  STONE 

Assistant  Attorney  General. 


A.  I OVLD: 


J1.  L.  IAYlgl 

(Acting)  Attorney  Gener;  1. 
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STATS  BOaRD  OF  HEALTH:  All  applications  for  licenses  to 
deal  in  narcotic  drugs  must  be  passed  upon  by  the  State 
Board  of  Health.  Public  officers  and  others  constituting 
a governmental  board  accept  office  in  view  of  additional 
burdens  being  placed  upon  them* 

September  10,  1937 


Dr.  Harry  F.  Parker 
State  Board  of  Health 
Jefferson  City,  Missouri 


Dear  Dr.  Parker: 


This  will  acknowledge  receipt  of  your  letter 
of  recent  date  relative  to  the  following  facts: 


"In  taking  up  the  provisions 
as  set  forth  in  this  act,  I 
would  like  to  know  whether  or 
not  the  state  Board  of  Health 
must  pass  on  all  applications 
for  licenses,  or  may  this  duty 
be  performed  by  the  health  com- 
missioner himself.  The  State 
Board  of  Health  receives  only 
fees  accruing  to  the  division 
of  medical  licensure  for  its 
operation  expense. 

"The  department  of  health  of 
the  State  of  Missouri  receives 
from  general  revenue  its  biennial 
appropriation  and  for  the  1937-38 
a propriation,  all  funds  approp- 
riated were  earmarked  as  to  per- 
sonal service  for  the  various 
divisions  and  no  specific  appro- 
priation was  made  to  the  depart- 
ment of  health  for  the  purpose  of 
administering  this  particular  act. 

">is  far  as  I can  see,  the  health 
department  is  not  in  position  to 
take  on  this  added  burden.  At 
the  last  session  of  the  Legislature, 
a gentlemen’s  agreement  was  made 
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wherein  certain  funds  were 
asked  for  to  meet  matching 
funds  of  the  United  states 
Public  Health  service,  with 
a pledge  that  they  would  be 
used  only  for  the  specific 
purpose  for  which  they  were 
appropriated.  This  office  is 
operating  within  its  a jpro- 
priation  with  the  end  in  view 
that  there  will  be  no  deficien- 
cies for  this  department.  Jince 
the  ieder-il  i.arcotic  &ct  is  sim- 
ilar to  the  ytate  Act  in  every 
respect  and  w uld  be  an  over- 
la  jping  with  the  lederal  act 
in  order  to  enforce  the  Jtate  act 
identically  as  it  relates  to  the 
lederal.  The  State  act,  in  ef- 
fect, provides  that  compliance 
with  the  lederal  act  should  be 
deemed  sufficient  to  carry  out 
the  mandates  of  the  state  act. 

To  properly  function,  this  de- 
partment cannot,  without  a heavy 
deficiency,  3et  up  a division 
for  the  jurpose  of  properly  ad- 
ministering the  above  bill. 

Neither  can  the  State  Board  of 
Health,  as  a board,  pass  on  all 
applications  for  licenses  under 
the  present  funds . allotted  to  it, 
and  I am  respectfully  requesting 
you  to  advise  me  just  what  should 
be  done  in  this  connection.’* 

At  the  outset  we  observe  that  the  act  regulating 
the  sale  of  narcotic  drugs  has  been  passed  by  the  Legis- 
lature in  the  interest  of  the  public  welfare.  The  act  is 
comprehensive  in  it3  scope,  designed  to  embrace  all  per- 
sons who  would  choose  to  come  within  its  terms,  and  the 
duty  of  enforcing  the  act  has  been  placed  upon  the  Btate 
Board  of  Health,  Laws  of  Lio.,  1937,  p.  355. 
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In  response  to  the  first  quest5on  - as  to 
whether  the  Btate  Board  of  Health  must  pass  upon  all 
applications  for  licenses  to  manufacture  and/or  whole 
sale  narcotic  drugs,  your  attention  is  respectfully 
directed  to  Laws  of  Lio.,  1937,  p.  347,  Section  3 read 
ing  as  follows: 


"Ho  person  shall  manufacture, 
compound,  mix,  cultivate,  grow, 
or  by  any  other  process  produce 
or  prepare  narcotic  drugs,  and 
no  person  as  a wholesaler  shall 
sup  ly  the  same,  without  having 
first  obtained  a license  so  to  do 
from  the  Jtate  Board  of  Health." 


Section  4 reads  in  part  as  follows: 


"No  license  shall  be  issued  un- 
der the  foregoing  section  unless 
and  until  the  applicant  therefor 
has  furnished  proof  satisfactory 
to  the  State  Board  of  Health, 

"(a)  That  the  applicant  is  of 
good  moral  character  or,  if  the 
applicant  be  an  association  or 
corporation,  that  the  managing 
officers  are  of  good  moral  char- 
acter. 

"(b)  That  the  applicant  is 
equipped  as  to  land,  buildings, 
and  paraphernalia  properly  to 
carry  on  the  business  described 
in  his  application. 

"Ho  license  shall  be  granted  to 
any  person  who  has  within  five 
years  been  convicted  of  a will- 
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ful  violation  of  any  law  of 
the  United  Jtutes,  or  of  any 
state,  relating  to  opium,  coca 
leaves,  or  other  narcotic  drugs, 
or  to  any  person  who  is  a nar- 
cotic drug  addict." 


You  will  note  that  every  person  desiring  to 
deal  in  narcotics  must  first  obtain  e license  so  to  do 
from  the  Jtate  ^oerd  of  Health,  and  also  that  before  re- 
ceiving such  license,  the  applicant  must  have  submitted 
proof  satisfactory  to  the  Jtate  board  of  health,  as  above 
indicated.  The  above  sections  are  plain,  without  ombi  uity 
and  can  admit  of  no  other  construction  nor  :ay  any  intent 
to  the  contrary  be  implied. 

From  this  it  follows:  who  is  a jtate  Board  of 
Health?  Under  the  provisions  of  Section  9013  of  R.  J. 

LIo.,  1929,  it  is  stated  in  sub3tai.ce  th  t seven  persons 
shall  constitute  a board,  which  shall  be  styled  th 
jtate  Board  of  Health,  section  S015  provides  that  it  is 
the  duty  of  the  ^tate  board  of  Health  to  safeguard  the 
health  of  the  people  in  the  state. 

In  the  case  of  _>t£.to  ex  rel  Baria  v.  Alexander 
130  jo.  750,  756,  the  Jupreme  Court  of  Mississippi,  in 
considering  an  act  performed  by  two  members  of  a board 
acting  independently  without  a meeting  said: 


” '.hen  several  persons  Ere 
authorized  to  perform  a pub- 
lic service,  or  to  do  an  act 
of  a public  nature  as  an  or- 
ganized body,  which  requires 
deliberation,  they  must  bo  con- 
vened in  a body,  in  order  that 
they  may  have  the  counsel  and 
advise  of  every  member.  24 
R.  C.  L.  p.  615,  Jec.  72,  and 
cases  cited  In  the  notes,  .jay . 
action  otherwise  -aken  al- 
though with  the  c nsent  of  the 
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body  is  Illegal,  This  prin- 
ciple is  elementary  * * * * * 


In  46  C.  J,  1034,  Section  297,  a general 
proposition  of  law  is  stated  as  follows: 


"An  official  board  cannot  del- 
egate to  others  a power  that 
can  be  exercised  only  by  itself,” 


In  the  case  of  State  v,  Zimmerman,  197  N. 

823,  829,  the  Supreme  Court  of  "isconsin,  in  dismissing 
when  a board  has  been  created  by  statute  that  a majority 
may  act,  tersely  said: 


"The  rule  is  too  famaliar  to 
require  any  citation  of  author- 
ity that,  "hen  a board  is  created 
by  statute,  a majority  may  act," 


Attention  is  again  directed  to  the  words  as 
used  in  Section  4,  supra,  relating  to  when  the  license 
shall  be  issued  to  an  applicant,  reading  as  follows: 


" * * * furnished  proof  sat- 
isfactory to  the  Steto  Board 
of  Health," 


It  is  obvious  from  this  part  of  the  statute  that  a great 
deal  of  discretion  is  conferred  on  the  State  Board  of 
Health  .with  reference  as  to  what  constitutes  "proof  sat- 
isfactory", that  the  applicant  is  qualified  to  engage  in 
the  handling  of  narcotic  drugs. 

In  the  case  of  Jtate  v.  Reber,  126  S,  W.  2397, 
2399,  the  court  said: 
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"aii  officer  to  whom  a dis- 
cretion is  entrusted  by  law 
cannot  delegate  to  another 
the  exercise  of  that  discre- 
tion, but  after  he  has  him- 
self exercised  that  discretion 
he  may,  under  proper  conditions, 
delegate  to  another  the  perform- 
ance of  a ministerial  act  to 
evidence  the  result  oi  his  own 
exercise  of  the  discretion," 


Prom  these  considerations  you  will  have  noticed 
that  when  several  persons  constitute  a board  organized 
to  render  a public  service  which  requires  deliberation, 
they  must  necessarily  convene  themselves  for  the  purpose 
intended  by  law.  In  the  Instant  matter  all  applications 
to  manufacture  and/or  wholesale  narcotics  must  be  pre- 
sented to  the  board  sitting  as  a body  in  order  that  they 
may  properly  pass  upon  the  applicants  qualifications* 

You  will  have  observed  that  a board,  or  officer  in  whom 
a discretion  has  been  v ested  must  exercise  that  discretion 
end  after  its  exercise  may  delegate  to  anothsr  the  per- 
formance of  a ministerial  act  which  flows  as  a result  of 
the  exercise  of  such  discretion* 

It  is  to  be  pointed  out  that  a majority  of  the 
board  nay  pass  on  any  matter  pending  before  it,  provided 
that  they  have  convened  for  that  purpose*  Thus,  the 
majority  of  those  constituting  the  State  Board  of  Health 
may  pass  on  an  applicant  as  presented  by  the  present  in- 
quiry* 


In  view  of  the  above,  we  rule  that  all  appli- 
cations to  manufacture  or  wholesale  narcotic  drugs  must 
be  passed  upon  by  the  otate  Board  of  Health  sitting  as 
a body  convened  for  that  purpose* 


II* 


77e  have  considered  the  general  appropriation 
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made  by  the  legislature.  Lavs  of  Mo.,  1937,  p.  110, 
for  the  State  Board  of  Health,  and  as  you  have  stated 
the  funds  have  been  "earmarked"  as  to  personal  service 
and  for  other  purposes,  except  as  designated  by  sub- 
division D.  of  section  40  of  the  appropriation  relating 
to  operation,  reading  as  follows; 


"General  expenses:  commun- 
ication, printing  and  binding, 
transportation  of  things,  travel, 
within  and  without  the  State, 
rent,  other  general  expense; 
Material  and  supplies  consisting 
of  educational,  scientific  and 
recreational  supplies,  laundry, 
cleaning  and  sanitation  supplies, 
medical,  surgical  and  hospital 
supplies,  stationery  and  office 
supplies:  Maintenance,  rent, 
repairs  and  other  general  expense 
incidental  to  the  operation  of  the 
Trachoma  Hospital  . . . ^77,500.00", 


may  be  applied  to  any  of  the  general  operating  expense 
of  the  State  Board  of  Health,  whether  it  is  the  division 
of  vital  statistics  or  child  hygiene.  It  is  fundamental 
in  construing  appropriation  acts  thut  they  shall  be  con- 
strued by  the  same  rule  as  other  legislation,  and  where 
the  language  is  plain  and  obvious,  they  should  not  be 
construed  as  to  defeat  their  purpose,  59  C.  J.  262,  Sec- 
tion 401;  State  ex  rel  Jacobs  Meyer  v.  Thatcher  92  3.  W. 
(2d)  640.  Thus,  when  we  consider  the  above  part  of  the 
appropriation  act,  it  is  apparent  that  general  expense 
of  the  State  Board  of  Health  must  be  paid  from  these 
monies  appropriated. 

Moreover,  it  is  to  be  pointed  out  that  leg- 
islators may  appropriate  wisely  or  unwisely,  too  spar- 
ingly, or  too  extravagantly,  the  wisdom  of  which  we 
cannot  be  concerned  in  the  faee  of  a duty  that  is  man- 
ifest. By  analogy,  the  very  apt  statement  expressed  by 
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the  supreme  Court  of  Georgia  In  the  et.so  of  McFarlin  v. 
Board  of  Drainage  Commissioners,  113  S.  S.  447,  451,  is 
here  applicable: 


"V/henever  a public  officer 
accepts  such  office  and  enters 
upon  the  discharge  of  his 
duties  as  suoh,  he  takes  it 
with  all  the  burdens  that  are 
placed  or  may  be  placed  upon 
such  office  according  to  law; 
and  if  he  retains  the  office 
and  undertakes  to  perform  the 
duties  thereof  for  a fixed  com- 
pensation he  does  so  with  the 
possibility  that  such  duties 
may  be  increased  or  diminished 


If  it  becomes  necessary  in  the  enforcement 
of  the  present  narcotic  act  to  incur  expenses  in  its 
administration,  such  expense  should  be  paid  from  the 
amount  appropriated  for  the  general  expenses  of  the 
state  Board  of  Health,  except  as  hereinafter  pointed 
out,  for  it  is  upon  the  board,  its  officers,  agents 
and  representatives  to  enforce  the  provisions  of  the 
act.  Section  19,  supra. 

It  is  not  unreasonable  to  assume  that  the 
legislature  considered  the  present  personnel  of  the 
State  Board  of  Health,  together  with  the  amount  of 
money  appropriated  for  such  personnel  in  all  its 
departments  and  decided  that  since  the  present  nar- 
cotic act  nas  similar  to  the  Federal  Narcotic  act 
and  a substantial  compliance  with  the  federal  act 
would  satisfy  the  requirements  of  the  state  act  that 
no  additional  appropriation  was  needed  to  carry  on  the 
duties  imposed  by  the  state  act* 

In  view  of  the  above,  it  is  the  opinion  of 
this  department  that  all  reasonable  and  necessary  ex- 
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ponses  incurred  in  the  enforceuent  of  the  provisions 
of  the  act  relating  to  narcotic  drugs  shall  be  paid 
from  the  general  appropriation  roads  to  the  Gtate  Board 
of  Health  for  general  expenses,  further,  that  all 
duties  pieced  upon  members  of  the  State  Board  of  Health, 
its  officers,  agents  and  representatives  by  the  pro- 
visions of  the  narcotic  act  are  to  be  borne  by  the 
present  personnel  . 


Respectfully  submitted, 


HU^J2LL  C.  bTONli: 

Assistant  Attorney  General 


aHPHlVISD: 


J.  Tjft,0R 

(Acting)  Attorney  General 


RCo : JAW 


ST.M.TE  BOARD  OF  hEALTH:  Persons  included  within  the  term  "Persons 

on  Relief"  as  used  in  Sec*  9060,  Laws  1937, 
p.  556  as  relates  to  fees  of  registrar* 


October  21,  1937 

V 


Doctor  Harry  F.  Parker 
atete  Health  Commissioner 
Jefferson  City,  I issouri 

Dear  sir: 


This  department  is  in  receipt  of  your  letter  of  Sep- 
tember 13,  1937,  in  which  you  request  an  opinion  as  follows: 


"On  September  6th,  House  Bill  464,  en- 
titled An  .rt.ct  to  Repeal  oec.  9060,  R.a. 
tiO • 1929,  ana  to  enact  a new  section, 

Lav.s  1937,  p.  356,  relating  to  fees  to 
be  paid  _tate  Registrar,  became  effective. 

De  are  now  confronted  with  the  following 
questions  in  the  application  of  the  new 
law; 


1.  rtre  we  permitted  to  issue  free  certified 
copies  to  the  Missouri  W.P.A. ; to  the  V.P.A. 
in  other  states? 


2.  ..re  we  permitted  to  issue  free  certified 
copies  to  county  and  city  relief  agencies 
receiving  federal  funds  in  Missouri  and  other 
states , 

3.  Are  we  permitted  to  issue  free  certified 
oopies  to  Old  Age  Pension  or  Eooial  Security 
Boards  in  Missouri;  in  other  states?  \ould 
this  apply  to  both  state  and  local  offices? 

'.e  propose  to  require  a statement  on  the 
letterhead  of  the  agencies  requesting  the 
copy,  to  the  effect  thut  the  certified  copy 
is  required  to  perfect  a claim  of  a person 
on  relief  or  any  dependent  of  any  person  \iho 
was  on  relinf  for  a claim  upon  the  govern- 
ment of  the  United  states." 
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Section  9060  K.S.  Missouri  1929,  as  reenacted.  Laws 
Missouri  1937,  page  356,  is  in  part  as  follows: 

" The  state  registrar  shall,  upon 
request,  furnish  any  applicant  a 
certified  copy  of  the  record  of  any 
birth  or  death  registered  under  pro- 
visions of  this  article,  for  the 
making  and  certification  of  which  he 
shall  be  entitled  to  a fee  of  fifty 
cents  to  be  paid  by  the  applicant. 

* * * * Except  whenever  a certified 
copy  or  copies  of  any  public  record  in 


the  State  of  Missouri  is  reculred  to 
perfect  the  olaim  of  any  person  on  re- 
lief. or  any  dependent  of  any  person 


who  was  on  relief  for  any  claim  upon 
the  government  of  the  United  States. 
the  State  Registrar  shall,  upon  request, 
furnish  a certified  copy  or  so  .aany  cer- 
tified copies  as  are  necessary,  without 
any  fee  or  compensation  therefor. 


* *w 


e have  underlined  the  pertinent  part  of  the  above  section, 


The  intention  of  the  legislature  is  clear  in  this 
section  in  so  far  as  they  provided  free  certified  copies  of 
certain  records  for  a certain  classification  of  persons. 

The  classification  of  the  person  entitled  to  the  free  cer- 
tified copy  is,  that  he  must  be  a person  on  relief,  or  the 
dependent  of  a person  who  was  on  relief  and  need  the  same 
to  substantiate  a claim  which  that  person  has  against  the 
government  of  the  United  states. 

The  legislature  in  this  act  did  not  attempt  to 
classify  the  type  of  relief  a person  must  be  on  or  what 
type  of  claim  the  person  must  have  against  the  government 
of  the  United  States.  They  merely  said  "any  person  on  relief" 
and  "any  olaim  against  the  government  of  the  United  States". 

"Relief",  as  defined  in  V abater’s  Lev/  International 
Dictionary  2nd  Edition,  means: 

"Aid  in  the  form  of  money  or  necessities 
for  indigent  persons." 
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In  53  C.J.  p.  1295, "relief"  ib  defined  to  mean: 

"The  esbistance  or  support,  pecuniary 
or  otherwise , granted  to  indigent 
persons  by  the  proper  administrators 
of  the  poor  laws,” 

In  Bouvier’s  Law  Dictionary,  Baldwin’s  edition  1934,  the  word 
"indigent” has  been  defined  to  mean: 

"The  needy,  the  poor,  those  who  are 
desitute  of  property  and  the  means 
of  comfortable  subsistence," 

In  ’..ords  & Phrases,  1st  Edition,  it  is  said: 

"The  word  ’relief*  in  resolutions  by 
a town  making  provisions  for  the  ’aid 
and  relief’  of  families  of  volunteer 
soldiers,  implied  want,  need  or  necessity 
on  the  part  of  the  applicants,  and  in- 
dicated that  the  provision  there  made 
was  charitable". 

In  48  C.J.  p.  428,  it  is  said: 

"Generally  the  terms  ’pauper’,  ’poor’, 

’poor  person*,  ’indigent  person*, 

’person  in  distress',  etc.,  in  statutes 
providing  for  the  relief  of  such  per- 
sons, are  used  to  describe  that  class 
of  persons  who  are  so  destitute  and 
helpless  as  to  be  dependent  for  their 
support  upon  public  charity." 

Vihile  generally  the  above  mentioned  terms  are  used 
to  describe  a certain  class  of  persons,  the  legislature 
of  this  state  used  the  term  "person  on  relief"  which  cer- 
tainly could  have  no  other  meaning  except  those  persons 
who,  because  of  certain  conditions,  are  dependent  upon  public 
charity  for  this  support. 

The  term  public  charity  is  defined  in  Bouvier’s  Law 
Dictionary,  Baldwin’s  Edition  1934,  as: 
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"A  charity  v/hich  is  so  general  and 
indefinite  in  its  objects  as  to  be 
of  common  and  public  benefit.  It 
would  be  almost  impossible  to  say 
what  charities  are  public  and  what 
private  in  their  nature.  2 atk.  87." 


In  Newton  v.  Newton  Burial  Park,  34  S.W.  2nd  (Mo.) 
l.c.  120  the  court,  quoting  from  5 R.C.L.  293  said: 

"A  gift  is  a ’public*  charity  when 
there  is  a benefit  to  be  conferred 
on  the  public  at  large,  or  some 
portion  thereof,  or  upon  an  indefinite 
class  of  persons.  Even  if  its  benefits 
are  confined  to  specific  classes,  as 
decrepit  seamen,  laborers,  farmers, 
etc.,  of  a particular  town,  it  is  well 
settled  that  it  is  a public  charity. 

The  essential  elements  of  a public  charity 
are  that  it  is  not  confined  to  privileged 
individuals,  but  is  open  to  the  indefinite 
public.  It  is  this  indefinite,  unrestricted 
quality  that  gives  it  its  public  character. 

* * * A charity  may  restrict  its  admissions 
to  a class  of  humanity,  and  still  be  pub- 
lic; it  may  be  for  the  blind,  the  mute, 
those  suffering  under  special  diseases, 
for  the  aged,  for  infants,  for  women,  for 
men,  for  different  callings  or  trades  by 
which  humanity  earns  its  bread,  and  as 
long  as  the  classification  is  determined 
by  some  distinction  which  involuntarily 
affects  or  may  affect  any  of  the  whole 
people,  although  only  a small  number  may 
be  directly  benefited,  it  is  public." 


In  view  of  the  above  definitions  any  money  or 
necessaries,  whether  from  private  sources  or  from  governmental 
sources,  when  used  to  aid  Indigent  persons  who  come  within  a 
certain  classification,  is  public  charity  and  the  person 
receiving  such  aid  is  a person  on  relief.  This  is  true,  even 
though  that  person  by  performing  certain  labor,  partially 
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supports  himself.  As  is  said  in  48  C.J.  p.  429: 

" A person  vho  is  unable  to  provide  for 
and  maintain  himself  is  a pauper,  * * * * 

And  where  a family  is  in  want,  the  mem- 
bers thereof  are  poor  and  unable  to  sup- 
port themselves,  (is)  within  the  mean- 
ing of  the  various  statutes,  although 
the  nead  of  the  lemily  earns  enough  for 
their  partial  support •" 

Therefore,  we  think  that  the  intention  of  the  legislature 
by  the  use  of  the  term,  "person  on  relief”,  was  to  mean  a 
pauper  or  indigent  person  who  was  reoeiving  aid  in  the  form 
of  money  or  necessaries  from  some  publio  charity,  even  though 
that  person  may  perform  some  servioe  f or . the  aid  received  or 
partially  support  himself. 

The  legislature  did  not  in  this  act  require  that  the 
claim,  for  whioh  the  person  rn  relief  needs  tne  certified 
copy  of  a record  to  substantiate,  be  a particular  kind  or 
type  of  a claim  against  the  government  of  the  United  states. 
The  term  "any  claim"  has  a very  broad  meaning  and  would  in- 
clude any  debt,  demand  or  other  evidence  of  liability  arising 
out  of  oontract  or  tort  whioh  the  government  of  the  United 
States  is  legally  or  morally  obligated  to  pay.  Had  the 
legislature  intended  that  the  claim  be  a particular  kind,  they 
might  have  easily  said  so.  The  same  is  true  with  the  question 
of  whether  or  not  the  registrar  may  issue  this  free  certified 
copy  of  a reoord  to  a person  who  does  not  reside  within  this 
state. 


The  language  of  this  cxoeption  clause  is  couched  in 
comprehensive  and  broad  terms,  and  as  is  said  in  State  ex  rel 
Qernero  v.  I'cluillin,  246  Jb.  l.c.  534  "should  receive  a con- 
struction in  aid  of  the  broad  intendments  of  the  lawmaker". 

The  lav;  says  any  person  on  relief  and  any  claim  against  the 
government  of  the  United  States,  and  we  think  this  should  be 
construed  as  any,  every  and  all  persons  who  come  with  the 
olassif ioation  of  person  on  relief,  whether  they  reside  in 
Missouri  or  not,  and  as  any,  every  and  all  olaims  of  whatever 
nature  against  the  government  of  the  United  States. 

In  your  request,  you  state  that  you  propose  to  re- 
quire a statement  on  the  letterhead  of  the  agencies  requesting 
the  certified  copy  of  the  reoord  to  the  effeot  that  the  cer- 
tified copy  is  required  to  perfect  the  claim  of  a person  on 
relief,  or  any  dependent  of  a person  who  was  on  relief  for  a 
claim  upon  tne  government  of  the  United  States.  In  this  con- 
nection, we  aesire  to  call  to  your  attention  that  this  law 
does  not  contemplate  that  these  requests  are  to  come  from 
others  than  the  individual  applicants  themselves.  Although 
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in  all  probability  in  practice  the  request  will  be 
made  by  someone  on  behalf  of  the  individual  who  desires 
the  certified  copy.  Yet,  we  wish  to  make  it  clear  that 
the  lav/  does  not  require  that  the  request  for  the  certi- 
fied copy  must  come  through  the  agency  from  whioh  the 
applicant  receives  his  relief  maintenance.  ..Iso,  the 
act  does  not  contemplate  issuing  the  certified  copy  to 
boards  or  agenoies  whioh  are  in  charge  of  the  adminis- 
tration of  aid  to  persons  on  relief  but  rather,  contem- 
plates that  these  certified  copies  are  to  be  issued  to 
the  persons  themselves  instead  of  to  the  head  of  the 
organization  or  institution  from  whioh  the  person  receives 
his  relief. 

The  act  makes  no  provisions  as  to  the  procedure 
to  be  followed  by  the  registrar  to  determine  whether  or 
not  the  applicant  for  said  certified  copy  is  entitled 
to  a free  copy.  ith  the  lav/  thus,  it  is  within  the 
power  of  the  State  Board  of  Health  to  promulgate  some 
reasonable  rule  for  each  applicant  to  comply  with  so  that 
the  registrar  may  make  his  determination  and  such  rule  of 
necessity  must  require  that  the  applicant  submit  infor- 
mation whioh  discloses  that  he  is  on  relief  and  that  he 
does,  in  fact,  have  a claim  against  the  government  of 
the  United  States. 


COKCLUSIOK 


Taerefore,  it  is  the  opinion  of  this  department 
that  the  term  "person  on  relief"  is  used  in  Seotion 
9060,  R.S.  Missouri  1929,  as  reenacted  Lav/s  1937,  p.  356, 
includes  those  persons  termed  as  indigent  and  receiving 
aid  from  a private  oharltable  organization  or  some 
Federal,  -tate,  county  or  city  governmental  agency, 
whether  the  same  is  supported  by  its  own  funds  or  wholly 
or  in  oert  by  federal  funds.  The  act  implies  to  those 
who  come  within  its  provisions  in  other  states  as  well 
as  Missouri.  ' e think  persons  who  are  listed  upon  the 
rolls  from  which  the  ' .P.A.  draws  its  workers  and  the 
persons  working  on  U.P.A.  projeots  are  included  within 
this  act,  and  those  under  similar  schemes  carried  out  by 
the  States,  counties  and  cities,  if  there  be  suoh.  The 
act  includes  persons  receiving  aid  from  private  charit- 
able organizations,  if  by  their  administration  of  the 
relief  given  is  such  that  it  brings  them  within  the 
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definition  of  public  caarity,  and  those  persons  receiv- 
ing Old  Age  Assistance  or  other  persons  receiving 
relief  aid  under  Social  Security  Laws  and  the  inmates 
of  public  or  private  institutions  for  the  indigent. 
Further,  it  is  our  opinion  that  the  claim  upon  the  gov- 
ernment may  be  any  type  of  claim  for  which  there  is 
reasonable  cause  to  believe  that  the  government  is  legally 
or  morally  obligated  to  pay. 


Respeotfully  submitted, 


AUBREY  R.  HAMMETT,  JR. 

Assistant  Attorney  General 


APPROY  D: 


J.E.  TAYLOR 

(Acting)  Attorney  General 
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MUNICIPALITIES : Not  subject  to  inspection  as 

provided  in  Section  13120 
R.  S.  1929. 


April  19,  1937 


Hr.  Garland  Pendleton,  Inspector 
Division  of  Food  & Drug 
estate  Board  of  Health 
Jefferson  City,  Missouri 


Deur  oir: 

This  Department  is  in  receipt  of  your  reauest 
for  an  opinion  under  date  of  Kerch  27th,  1937  wherein 
you  state  as  follows: 

s Inspector  in  the  Division  of  Food 
and  Drugs  of  the  State  Board  of  Health 
of  Missouri,  I on  writing  for  an  opinion 
on  the  following: 

"The  Mineral  \»ater  system  in  excelsior 
springs,  lo.,  which  is  a municipal  owned 
plant,  has  been  bottling  soda  and  mineral 
water  for  some  time  and  selling  same  in 
that  city  also  in  other  cities  and  terri- 
tory adjacent  to  that  city  to  various 
retailers,  such  as  drug  stores,  hotels  and 
restaurants.  This  company  claims  exemption 
from  the  State  inspection  tax  of  three  fifths 
of  a oent  a gallon  on  the  grounds  that  they 
are  a municipal  owned  plant.  Now  as  they 
are  in  direct  competition  of  all  the  bottling 
companies  in  this  part  of  Missouri,  it  would 
seem  that  they  should  come  under  the  same 
inspection  laws  of  the  ^tate  it  the  other 
companies  and  have  the  same  regulation  and 
pay  the  3ume  inspection  fee  as  all  the  rest. 

"I  respectfully  request  a ruling  or  your 
opinion  on  the  above  question." 


Mr*  Garland  Pendleton 


April  19,  1937 
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8ection  13116,  R.  8 . of  Mo.  1929  provides  for 
the  inspection  by  chemical  analysis  of  soda  and  mineral 
waters  by  the  Food  end  Drug  Commission. 

Eectfon  13118,  R.  8.  of  Mo.  1929  provides  that 
every  person,  persons  or  corporations  bottling  soda 
and  mineral  waters  3hall  submit  samples  for  inspection. 

"Every  person,  persons,  or  corporation 
who  shall  erect  or  maintain  a plant, 
factory,  or  establishment,  for  the  manu- 
facture, preparation  or  bottling  of  any 
such  non-intoxicating  beverages  or  so- 
called  "soft  drinks",  or  of  fountain  or 
other  syrups,  flavors  and  extracts  in- 
tended for  use  in  the  preparation  or  con- 
oootion  of  such  beverages  or  "soft  drinks " , 
for  the  purpose  of  offering  the  same  for 
sale  to  persons  in  the  state,  shall  cause 
samples  of  same  to  be  inspected  by  the 
food  and  drug  commissioner  of  this  state, 
and  vAien  so  inspected  as  herein  required 
the  same  nay  be  sold  in  this  state.  Every 
such  person,  persons,  or  corporation  shall 
furnish  to  such  commissioner  upon  demand  by 
him  from  time  to  time  such  samples  for 
inspection  as  he  may  deem  necessary". 


Section  13120,  R.  3.  of  i'o.  1929  provides  the 
fees  of  the  Commissioner  for  inspection,  thus: 

"Fees  entitled  to  for  Inspecting.-  The 
commissioner  shall  be  entitled  to  receive 
for  inspecting  three -fifths  cent  for  each 
gallon  of  non-intoxioating  liquid  beverage 
manufactured  or  sold  in  this  state; 
five  cents  per  gallon  for  all  fountain  syrups, 
three -fourths  of  a cent  per  ounoe  for  all 
flavors  or  extra ots  used  in  the  manufacture 
or  concootion  of  beverages  not  otherwise  in- 
spected. a11  fees  received  by  the  commissioner 
shall  be  paid  Into  the  state  treasury." 


Kr.  Garland  Pendleton 
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You  state  that  the  plant  bottling  aoda  and  mineral 
waters  at  Excels ior  Springs,  Missouri,  refuses  to  pay  the 
inspection  tax  of  three-fifths  of  a cent  a gallon  on  the 
grounds  that  they  are  a munioipally  owned  plant. 


section  6 of  article  £ of  the  Missouri  Constitution 
exempts  the  personal  property  of  a municipal  corporation 
and  provides  in  part  that 

"The  property,  real  and  personal,  of  the 
-tate.  counties  and  other  municipal  cor- 
porations, and  cemeteries,  shall  be 
exempt  from  taxation." 


Exemption  in  almost  the  same  words  is  provided  by 
section  9743,  R.  S.  of  1929. 

In  the  case  of  Etate  v.  ..enneker,  145  L.o.  230, 

1 .c .237 , the  Court  declaring  the  reason  for  the  exemption 
of  property  of  the  otate  and  its  municipalities  from 
taxation,  said: 

"The  reason  for  exempting  from  taxation 
property  of  the  ^tate  and  its  municipalities 
is  plain.  Judge  Cooley  in  his  work  on 
Taxation  (2  Ed),  p.  172,  expresses  it  thus: 

•All  such  property  is  taxable  if  the  3tate 
shall  see  fit  to  tax  it;  but  to  levy  a tax 
upon  it  would  render  necessary  new  taxes  to 
meet  the  demand  of  this  tax,  and  thus  the 
publio  would  be  taxing  itself  in  order  to 
raise  money  to  pay  over  to  itself’ ." 


In  the  case  of  btate  ex  rel.  Missouri  Portland 
Cement  vs.  omith,  90  £>,VT.  (2d)  405,  the  Court  held  that 
the  imposing  of  a tax  upon  every  retail  eale  of  tangible 
personal  property  was  not  violative  of  Section  6, 
article  10  of  the  Missouri  Constitution  and  section  9743, 
supra,  providing  that  property  of  state  should  be  exempt 
from  taxation  since  the  tax  was  an  ’excise’  and  not  a 
’property  tax*. 


Kr.  Garland  Pendleton  -4-  April  19,  1937 

The  Court,  on  p.406,  distinguishes  between  a 
property  tax  and  an  excise  tax,  as  follows: 

"It  Is  elementary  that  the  power  of 
the  Legislature  in  matters  of  taxation 
for  publio  purposes  is  unlimited,  except 
in  so  far  as  restrained  by  the  dtate  or 
Federal  Constitution  or  inherent  limita- 
tions on  the  power  to  tax.  Cooley  on 
Taxation  (4th  Ed.)  vol.  1,  sec.  69,  p.171. 

It  has  been  said  that  taxes  fall  naturully 
into  three  classes,  capitation  or  poll 
taxes,  tax  s on  property, and  excises. 

'Excises , in  their  original  sense , were 
something  cut  off  from  the  price  paid  on 
a sale  of  goods,  as  a contribution  to  the 
support  of  government.  The  word  however 
has  come  to  have  a broader  meaning  and  in- 
cludes every  form  of  taxation  which  is  not 
a burden  laid  directly  upon  persons  or 
property;  in  other  words,  excises  include 
every  form  of  charge  imposed  by  public 
authority  for  the  purpose  of  raising 
revenue  upon  the  performance  of  an  act,  the 
enjoyment  of  a privilege,  or  the  engaging 
in  an  occupation.'  26  H.C.L.,  tie c.  16, 
p.34.  The  same  text,  in  pointing  out  the 
distinction  to  he  drawn  between  property 
taxes  and  excise  taxes,  says  'If  a tax  is 
imposed  directly  by  the  legislature  without 
assessment,  and  its  sum  is  measured  by  the 
amount  of  business  done  or  the  extent  to 
which  the  conferred  privileges  have  been 
enjoyed  or  exercised  by  the  taxpayer 
irrespective  of  the  nature  or  value  of  the 
taxpayer's  assetB,  It  is  regarded  as  an 
excise  v'  26  R.C.L.,  > >ec . 19,  p.35.  Gooley 
on  Taxation  (4th  Ed.)  vol.  1,  3ec.  42,  p.127, 
defines  excises  as  'taxes  laid  upon  the 
manufacture^  sale  or  consumption  of  commodi- 
ties within  the  country,  upon  licenses  to 
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pursue  certain  occupations,  and 
upon  corporate  privileges.*  Under 
these  general  definitions  of  the  term, 
as  v/ell  as  upon  the  authority  of  the  many 
adjudicated  cases,  we  think  it  so 
clear  as  not  to  be  open  to  question 
that  the  tax  in  controversy  is  an 
excise,  and  not  a property,  tax.  cee 
Independent  oohool  district  v.  Pfost, 

51  Idaho, 240,  4 P.  (2d)  893,  84  ^.L.R. 
820;  Crockett  v.  Lalt  Lake  County,  72 
Utah,  357,  270  P.  142,  60  ^.L.R.  867; 
Portland  v.  Koser,  108  Or.  375,  217  P. 
833;  standard  fill  Company  v.  3rodie,. 

153  Ark.  114,  239  o.  .753;  l.iseman  v. 
Phillips  (.ark.)  84  o...  .(2d)  91;  Pieroe 
Oil  Corporation  v.  Hopkins  (C.C .-»..) 

282  P.  253;  JonamotcF  Oil  Co.  v.  Johnson, 
292  U.S.  86  , 54  5.Ct.575,  78  L.Ed.1141. 

It  will  be  ibaerved  that  the  exemptions 
granted  by  the  Constitution  and  the 
statute,  supra,  are  limited  by  express 
terms  to  the  real  and  personal  property 
of  the  several  bodies  mentioned,  ac- 
cordingly, article  10,  section  6,  of  the 
Constitution,  has  been  held  to  have  no 
application  to  collateral  inheritance 
taxes  (ctete  ex  rel .v.Henderson,  160 
!o.l90,  60  S.V.  1093) , nor  to  license  fees 
(.jtete  v.  Parker  Distilling  Co.  236  Ito. 
219,  139  - . .453).  ,.nd  ve  think  in  this 
instance  the  statute  does  not  impinge 
upon  the  constitutional  provision  pointed 
out  nor  violate  the  statute  relied  on 
and  is  valid. " 
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In  the  instant  case  the  burden  is  placed  on 
the  business  as  distinguished  from  a burden  laid  direct- 
ly on  persons  or  property  and  under  the  general  defini- 
tion as  pointed  out  in  the  Portland  case,  supra,  the 
inspection  fee  is  an  excise,  and  not  a property,  tax. 

On  p.407  of  the  same  opinion  the  Court  pointed 
out  that  the  weight  of  authority  as  applied  to 
political  subdivisions  included  municipalities  seers 
to  be  that  exemption  from  property  taxes  does  not  or- 
dinarily extend  to  excise  taxes,  but  the  rule  is  not 
absolute  and  is  dependent  upon  the  circumstances  of 
each  oase , thus: 


w'iVe  pass  now  to  the  question  of  the 
intent  of  the  Legislature  with  respect 
to  imposing  a tax  on  sales  or  transac- 
tions wherein  a subordinate  branoh  of 
the  executive  department  (which  the 
highway  department  was  held  to  be  in 
State  ex  rel.  v.  Eackmann,  314  lio.33, 

2 62  b.\  .1007)  becpnes  the  purchaser, 
hespondent  invoked  the  rule  that  ex- 
emption from  property  taxes  does  not 
extend  to  excise  taxes,  and  assertB 
the  language  of  the  act  itself,  to- 
gether with  the  record  of  the  General 
Assembly  in  considering  this  particu- 
lar legislation,  evinoee  a legislative 
intent  to  impose  the  tax  upon  such 
agencies.  The  weight  of  authority  seems 
to  be  that,  as  applied  to  counties, 
municipalities,  and  other  subdivisions, 
exemption  from  property  taxeB  does  not 
ordinarily  extend  to  excise  taxes.  Lee 
Independent  School  District  v.  Pfost, 
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the  other  cases  cited,  supra.  But 
the  rule  is  not  absolute,  and  is 
dependent  upon  the  circumstances 
of  each  case.  26  R.  C.  L.,  oec. 
276,  p.315. " 


Examining  the  section  dealing  with  Inspection 
of  beverages,  v.e  find  that  the  inspection  fee  is  to 
be  imposed  upon  "every  person,  persons,  or  corpora- 
tion, " 


In  the  case  of  City  of  Y.ebster  Gtoves  v. 
Forrest  ^mith,  102  S.W.  (2d)  618,  l.c.619,  the  ->tate 
auditor  sought  to  impose  an  excise  tax  upon  the 
privilege  of  engaging  in  the  business  of  selling 
water  service.  The  defense  was  that  the  ^ct  was 
not  applicable  to  a municipal  corporation. 


fhe  Act  in  question.  Laws  of  Missouri, 
ji.xtra  oeaaion  lw33-34,  p.155,  166,  which  v.as  re- 
pealed by  the  58th  General  Assembly  Laws  of  Hii.  8ouri, 
1935,  p.  411,  provided  that  (section  2A,  p.  157) 

"for  the  privilege  of  a person  engaging  in  the 
business  * * 
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•Person*  as  used  In  the  Aot  Is  defined  in 
beotion  1 thereof  (p.156)  as  follows: 

" ’Person*  includes  any  individual, 
firm,  co-partnership,  joint  adventure, 
association,  corporation,  estate,  trust, 
business  trust,  receiver,  syndicate  or 
any  other  group  or  combination  acting 
as  a unit,  and  the  plural  us  v.ell  as 
the  singular  number," 

Plaintiff -appellant  contended  that  it  would  not 
oome  within  this  definition,  that,  within  the  meaning  of 
the  Act,  it  was  not  a person  upon  whom  the  tax  is  imposed 
and  that  the  Act  does  not  apply  to  a municipality.  The 
State  -.uditor  took  the  position  that  the  word  ’corporation* 
as  used  in  the  foregoing  definition  should  be  taken  and 
construed  to  include  a municipality,  it  being  a municipal 
corporation.  The  Court  in  its  opinion  said: 

"In  definition  and  legal  classification 
and  terminology  a we 11 -settled  distinc- 
tion exists,  and  is  recognised  generally, 
between  a ’corporation*  and  a municipal 
corporation’ . Lach  term  has  a distinct 
and  commonly  accepted  meaning,  as 
illustrative,  reference  may  be  had  to  our 
statutes.  The  numerous  statutory  pro- 
visions relating  to  the  organization, 
powers,  etc.  of  municipalities  are  col- 
lected and  classified  under  the  designation 
’municipal  corporations*,  See  for  example 
chapter  38,  R.  8.  1929,  Seo.  6090  et  seq. 

(Mo.  St,  ~nn.  bee.  6090  et  seq.,  p.5266 
et  seq.)  Municipalities  are  variously  re- 
ferred to  in  our  Constitution  as  cities  or 
towns  and  municipal  corporations.  ’In  com- 
mon parlance,  tcv/ns,  oities  and  other 
municipal  organizations  are  not  known  as 
corporations.*  Linehan  v.  City  of  Cambridge, 

109  Hass. 212.  Reverting  to  statutory 
language  in  this  state,  the  term  ’corporation’ 
is  used  and  refers  to  private  and  business 
corporations  and  the  statutes  relating  to 
such  corporations  are  assembled  under  the 
designation  or  classification  of  ’corpora- 
tions.’ See  for  example  chapter  32,  R.S.1929, 
bee.  4526  et  seq.  (To.  ot.^nn.  bee.  4526 
et  seq.,  p.1983  et  seq.)  Likewise  where  the 
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tern  •corporation*  is  used  in  our 
Constitution  it  uniformly  refers  to 
private  or  business  organizations  of 
individuals.  Neither  by  the  language 
of  the  Constitution  nor  statutes  is 
the  term  * corporation*  so  used  as  to 
apply  to  and  include  a municipality 
or  municipal  corporation  and  where  a 
city  or  town  is  referred  to,  in  the 
sense  of  being  a corporate  entity,  the 
tern  *munioipal  corporation*  is  used. 
Looking  to  the  context  of  the  aot  as 
a whole,  we  find  no  language  or  pro- 
visions therein  from  which  an  implica- 
tion necessarily  arises  that  it  was  the 
legislative  intent  to  include  a 
municipal  corporation  within  the  act. 
Indeed  ’ e find  nothing  in  the  other 
provisions  of  the  act  which  so  much  as 
tends  to  show  such  an  intent.  The  pro- 
vision for  verification  of  the  return 
to  be  made  to  the  state  auditor  requires 
that  it  'be  verified  by  the  oath  of  the 
tax-payer,  if  made  by  an  individual,  or 
by  the  oath  of  the  President,  Vice- 
President,  secretary,  or  Treasurer  of  a 
corporation  if  made  on  behalf  of  a corpo- 
ration.* v-hile  the  persons  thus 
specifically  named  are  the  usual  officers 
of  private  corporations,  they  are  not, 
except  treasurer,  orficers  of  a municipal- 
ity. Farther  the  collocation  of  ’cor- 
poration* with  the  words  ’individual*, 
•firm*,  ’copartnership*,  etc.,  indicates 
that  a private  corporation  and  not  a 
municipality  was  meant.  In  view  of  the 
foregoing  considerations,  the  meaning 
commonly  ascribed  to  the  word  ’corporation* 
both  in  popular  usage  and  legal  nomen- 
clature and  absence  of  language  indicating 
a legislative  intent  to  vise  it  in  a 
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different  sense  we  nust  assume  it 
was  used  in  its  ordinary  and  oommon- 
ly  understood  meaning  and  the  as- 
sumption legitimately  follows  that 
had  the  Legislature  intended  to  in- 
clude a municipality  in  the  act  it 
would  have  done  so  by  specific 
language  to  that  effect.  It  is  our 
conclusion  that  the  word  'corporation* 
as  used  does  not  Include  a municipality 
and  therefore  a municipality  is  not 
within  the  act.  j&e  decisions  of  this 
court  in  Public  service  Comission  ▼. 
City  of  Kirkwood,  319  Mo.  562,  4 L .1. . 
(2d)  773,  and  the  City  of  Columbia  v. 
Public  Service  Conmiision,  329  Mo.  38, 
43  S.W.  (2d)  813,  lend  support  to  such 
conclusion.'' 


As  pointed  out  in  the  Missouri  Portland  Cement 
Company  case,  supra,  whether  municipalities  are  exempt 
from  excise  taxes,  depends  upon  the  circumstances  of 
each  case.  Looking  into  the  context  of  the  Act  as  a 
whole,  we  find  no  language  or  provisions  therein  from 
which  an  implication  necessarily  arises  that  it  was 
the  legislative  intent  to  include  a municipal  corpora- 
tion within  the  Act.  Further,  re  belie vo  that  the  use 
of  the  words ’corporation'  with  the  words  'person  or 
persons*  indicates  that  a private  corporation  and  not 
a municipality  was  meant. 

In  view  of  the  foregoing  we  are  of  the  opinion 
that  the  municipal  water  system  In  Excelsior  iiprings, 
Missouri,  which  Is  a municipally  owned  plant,  is  not 
subject  to  the  inspection  fee,  as  provided  in  oec .13120, 
supra . 


APPROVED: 


Respectfully  submitted. 


J.  E.  TAYLOfe 

(Acting)  Attorney-General 


OAK  o^.-YLHS 

.assistant  Attorney-General 
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Township  Clerks  not  entitled  to  receive 
a fee  on  account  which  may  be  filea  in 
his  office,  which  is  to  be  laid  before 
the  township  boe  -d  for  allowance. 


«.pril  29,  1937 


Lir.  Henry  id.  Phillips 
Attorney  At  Law 
Bloomfield,  .issouri 


Dear  Jir: 


This  will  acknowledge  receipt  of  your  letter 
of  recent  date  requesting  an  opinion  from  this  depart- 
ment, which  reads  as  follows: 

"I  am  writing  this  letter  for 
an  opinion  from  your  office  rel- 
ative to  proper  fees  for  a Torn- 
ship  Clerk  to  charge  in  a county 
under  township  organization  such 
a3  Jtoddard  county.  lor.  Clyde 
Henson,  a ne’-ly  elected  clerk 
for  Castor  townshio,  this  county, 
has  asked  my  edvic©  in  construing 
bectlon  12310  R.  o.  Lo.  1929  which 
sets  out  the  fees  to  be  charged  by 
a clerk.  jeceuae  of  the  wording 
I am  doubtful  about  the  meaning  of 
said  section,  idr.  Henson  is  con- 
scientious and  wants  to  charge 
the  proper  fees  end  does  no  want 
to  charge  fees  he  is  not  entitled 
to.  I am  writing  as  an  accomoda- 
tion to  kr,  Henson  and  not  as  his 
attorney. 

* * * * * * 

"ohould  the  township  clerk  charge 
ten  cents  each  for  claim  or  account 
filed  by  creditors  of  the  township*; 

In  other  words  are  these  claims  or 
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accounts  which  creditors  must 
file  in  order  to  get  warrants 
ns  provided  by  Section  12301 
R.  3.  Mo.  1929  "instrument  of 
• writing"  mentioned  in  Section 
12310?" 

' e direct  your  attention  to  Section  12301, 
supra,  which  reads  in  part  as  follows: 

"Any  person  having  a claim  or 
account  against  the  township 
may  file  such  claim  or  account 
in  the  office  of  the  township 
clerk,  to  e kept  by  the  said 
clerk,  and  laid  before  the 
township  board  at  their  next 
meeting:  Provided,  however, 
that  any  person  having  a claim 
against  the  township  may  pre- 
sent said  claim  to  the  town- 
ship board  himself,  or  by  an 
agent,  at  any  legally  convened 
meeting  of  said  board;" 

You  will  notice  from  above  quoted  part  of  the  otatute 
that  it  is  discretionary  rith  a person  having  a claim 
or  account,  as  to  whether  such  claim  or  account  be  filed 
in  the  office  of  the  clerk,  or  be  presented  by  the  per- 
son or  his  agent  before  the  township  board.  This  Jection 
contemplates  that  a person  may  pursue  either  course  which, 
in  hi3  opinion,  is  best  toward  hav  ing  his  claim  or  ac- 
count allo’-ed. 

section  12310  provides  in  part: 

"*  * * the  township  clerk  shall 
receive  fees  for  the  following, 
and  not  er  dlf-au  * * * lor  fil- 
ing any  instrument  of  writing, 
ten  cents;  * * * " 

^t  first  blush  it  w^uld  seem  to  a pear  that  the 
above  part  of  the  statute  v uld  be  broad  enouph  to  in- 
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clade  any  paper  or  memoranda  r ' th  writing  on  it,  but  a 
perusal  of  a number  of  definitions  cited  in  adjudicated 
cases  reveals  the  contrary. 

In  the  cases  of  Jtate  vs.  Phillips  62  h.  £• 
12,14,  and  Patte  son  vs.  Churchman  "3  N.  E.  1062,  1083, 
the  .upreme  Court  of  Indiana,  has,  in  its  opinions,  under- 
took to  collate  the  various  definitions  of  an  instrument 
and  instruments  of  writing  \'hich  re  deem  apropos.  In  the 
former  case  the  Court  construed  a statute  relating  to 
recorders  fees,  for  the  Indexing  and  recording  of  all 
other  instruments  there  not  specifically  mentioned,  for 
which  a fee  was  charged,  and  in  discussing  the  word  in- 
strument said: 


"The  word  ‘instrument*,  in  a 
legal  sense,  is  defined  to  be 
*a  writing,  as  the  leans  of 
giving  formal  expression  to 
some  act;  a writing  expressive 
of  3cme  act,  contract,  process, 
or  proceeding,  as  a deed,  con- 
tract, writ,  etc*.  ebst.  Int. 
Diet,  *A  writing  giving  as 
the  means  of  creating,  a secur- 
ing,modifying,  or  terminating 
a right,  or  a f or ding  evidence; 
os  a writing  containing  the 
terms  of  contract,  a deed  of 
conveyance,  a grant,  a patent, 
an  indenture,  etc,*  Cent,  Diet. 
*i>.  formal  legal  writing,  e,  g, 
a record,  charter,  deed,  or 
written  a reoment.*  ^ap.  L L. 

La"  Diet,  ‘Anything  reduced  to 
writing;  a written  instrument 
or  instrument  of  writing;  more 
particularly,  a document  of 
formal  or  solemn  character.* 

^nd.  Law  Diet.  ’The  term  'in- 
strument*, in  the  broadest  sense, 
comprises  formal  or  legal  doc- 
uments in  writing,  including  con- 
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tracts,  deeds,  rills,  bonds, 
leases,  mortgages,  etc.*  16  ^an. 

& i'-ng.  nc.  ^aw  (2d  d.)  p.  624. 

Abbott,  in  Ms  Lav  Dictionary, 
defines  the  term  ’instrument*  as 
•something  reduced  to  writing  as 
a means  of  evidence.*  The  word 
’instrument*  is  frequently  em- 
ployed in  our  registry  laws,  and 
usually  refers  to  some  written 
document  th.  t is  entitled  to  be 
recorded  in  a public  record.” 

In  the  latter  case  above  cited,  the  court  had 
before  it  for  consideration  a statute  rhich  provided  in 
substance  that  it  wa3  not  necessary  to  copy  a written 
instrument  into  a bill  of  exceptions.  The  question  arose 
as  to  whether  the  stenographic  report  of  the  testimony 
was  a written  instrument  within  the  meaning  of  this 
statute. 

The  Court  in  discussing  definitions  of  an  in- 
strument, on  page  1083  and  1084  said: 

"*  * * It  is  not  every  sheet 
of  paper  which  has  writing  upon 
it  that  is  a ’written  instru- 
ment*; * * * e quote  from  An- 
derson's Dictionary  of  the  Law: 

’Instrument.  4 * * (3)  any- 
thing reduced  to  writing;  a 
"written  instru  ent,"  or  "in- 
strument of  writing  more  par- 
ticularly, a document  of  a for- 
mal or  solemn  character.  * * * 

"Instruments  in  writing,"  as- 
sociated in  a statute  with  "bonds", 

"laws",  "deeds’,  and  "records", 
has  a restrictive  connotation.  * * 

* * * In  Bouvier’s  Law  Dictionary 
the  word  ’instrument'  is  defined 
as  follows:  ’The  writing  which 
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contains  .?ona  agreement,  and 
is  so  called  because  it  ha3  been 
prer^ared  as  a memorial  of  what 
has  taken  place,  or  been  agreed 
upon.  It  includes  bills,  bonds, 
conveyances,  leases,  mortgages, 
promissory  notes,  and  wills,  out 
scarcely  accounts,  ordinary  let- 
ters, or  memoranda. " 


COhCLU-JlON 


In  view  of  the  above,  it  is  the  opinion  of 
this  department  that  the  claim  or  account  mentioned 
in  section  12301,  supra,  that  may  be  filed  in  the  office 
of  a Township  Clerk,  is  not  an  instrument  of  writing, 
within  the  meaning  of  jection  12310,  3upra,  for  which 
the  Township  elerk  may  receive  e fee. 


Very  truly  yours, 


XU332LL  C.  3T0K2 

assistant  attorney  General 


a . aOVEDs 


(acting)  attorney  General 
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Jury  commissioners  entitled  to  have 
salary  restored  under  Senate  Bill  No.  12 


JURY  COMMISSIONERS:  ) 

in  Counties  from  ) 

lj.00,000  to  800,000  ) 

inhabitants.  ) 

SALARY  & COMPENSATION:  ) 

June  7,  1937. 


Honorable  John  b.  Pev 
County  Counselor 
Jackson  County 
Kansas  City,  Missouri 


Gear  ijr.  f-ew: 


This  is  to  acknowledge  your  letter  of  i.4iy  17th 
in  which  you  request  the  opinion  of  this  Lepartment  on  the 
questions  therein  submitted.  Your  letter  is  as  follows: 

"On  *>arch  5,  1937,  the  Governor  approved 
senate  Bill  #12,  which  provides  for  an 
increase  in  the  salary  of  jury  commis- 
sioners in  Jackson  County,  from  *1500. 
to  ,3000.  per  year.  The  10  civ cult 
Judges  of  Jackson  County  are  ox  officio 
members  of  the  jury  commission.  In  fact, 
the  creation  of  this  consol  salon  in  ihe 
first  Instance  was  probably  a method  of 
raising  the  salaries  of  circuit  Judges. 

The  salary  of  a commissioner  was  fixed 
at  one  time  at  *3000.  and  1 think  about 
4 years  ago  was  reduced  to  *1500 • but 
now  oenate  uill  „ 12  amends  the  law  by 
merely  Increasing  the  pay  and  no  added 
duties  are  assigned  to  the  commission 
and  no  change  in  the  law  is  made  other 
than  the  increase  in  salary. 

"Rome  of  our  Judges  have  just  been 
elected  for  6 years.  The  terms  of 
some  will  expire  in  les3  than  2 years  and 
they  will  probably  be  re-elected,  ■‘•t  is 
the  desire  of  the  county  court  to  meet 
thi3  increase  in  pay. 
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" e are  inf  rmod  that  the  circuit 
judge who  constitute  this  board, 
in  ist  that  a membership  on  this 
board  is  not  a public  office  us  con- 
templated by  the  constitution.  Ihe 
members  are  not  nominated  and  elected 
to  this  off  ice  and  are  not  appointed. 

It  is  a position  incident  to  the 
office  of  circuit  judge,  as  a matter 
of  precaution,  the  county  court  today 
requested  me  to  ask  you  if.  in  your 
opinion,  v;e  could  3afely  meet  this 
payroll. " 

Ihe  question,  as  we  understand  it  from  your  letter, 
is  whether  or  not  the  members  of  the  present  uoard  of  «iury 
Co-imi ss loners  of  Jackson  County  are  entitled  to  an  incre  se 
in  compensation  of  s1500.00  each  per  annum,  as  provided  in 
senate  Bill  wo.  12  passed  by  the  59th  general  assembly  and 
signed  by  the  Governor  *.arch  5,  1937. 

ihe  legislature  in  1905  created  a uoard  of  Jury 
commissioners  for  all  counties  of  the  otate  having  a popula- 
tion of  200,000  Inhabitants  and  not  more  tlian  400,000  inhabi- 
tants and  designated  the  circuit  judges  of  such  counties  as 
a board  of  jury  comudssioners.  in  its  original  enactment  each 
member  of  the  Board  of  Jury  Commissioners  received  v1500.00 
per  annum  for  his  services  as  Jury  couniss loner,  ihis  law 
was  carried  through  the  different  revisions  of  the  statutes 
of  Missouri  and  was  section  8795,  of  the  Revised  5t  tutes  of 
1929. 


Hie  1931  General  assembly  repealed  ejection  8795  and 
created  a Board  of  Jury  Coromi  .,31  oners  for  each  county  In  this 
-tate  having  not  less  than  400,000  nor  more  than  800, uOO in- 
habitants and  re-enacted  a now  section  which  increased  the 
compensation  of  the  jury  com  issloners  in  said  counties  to 
5000.00  per  annum.  In  each  of  these  acts  the  circuit  judges 
of  said  counties,  including  the  judges  of  the  court  having 
Jurisdiction  In  felony  cases,  constitute  the  board  of  jury 
commissioners.  Jackson  County  fall  • within  the  provided 
classifications.  -i-he  1930  l.nited  Jtates  Census  shows  that 
Jackson  county  had  a population  of  470,454  (1935-36,  nlue 
B ok,  page  454)  and  falls  within  the  classification  of  the 
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1931  act  by  which  act  the  salary  of  each  member  of  the 
board  was  fixed  at  *3000,00  per  annum# 

Section  8795,  R#  3#  Mo#  1929,  as  amended  by  Laws 
of  -Missouri,  1931,  at  page  257,  was  repealed  and  a new  section 
enacted  (Laws  of  Missouri,  1933,  page  281)  and  the  compensa- 
tion of  each  member  of  said  Board  for  his  services  as  jury 
commissioner  was  reduced  to  vl500*(J0  per  annum# 

senate  Bill  No#  12,  passed  by  the  Legislature  and 
approved  by  the  Governor  March  6,  1937,  amends  the  1933  law 
by  striking  out  the  words  "fifteen  hundred"  and  inserting  in 
lieu  thereof  the  words  "Three  thousand,"  thereby  restoring 
the  compensation  to  v3000 . 00  per  annum# 

'die  creation  of  the  additional  duties  and  the 
fixing  of  the  compensation  of  the  jury  commissioners  did  not 
affect  the  salaries  of  the  Judges  of  the  Circuit  Court  of 
Jackson  County  for  the  reason  that  it  was  compensation  solely 
as  meufcers  of  the  Board  of  Jury  Commissioners,  'ihe  General 
Assembly  has  full  power  and  authority  to  increase  or  decrease 
the  compensation  of  public  officials  unless  restricted  in 
some  way  by  the  Constitution#  There  are  two  sections  of  our 
Constitution  tfiich  should  be  considered  in  this  opinion: 

section  8,  Article  XIV,  which  provides: 

V 

"The  compensation  or  fees  of  no  ^tate, 
county  or  municipal  officer  shall  be 
increased  during  his  term  of  office;  * *" 

and  Section  33,  article  VI,  ifcich  provides: 

"Ihe  judges  of  the  supreme,  appellate 
and  circuit  Courts,  and  all  other  courts 
of  record  receiving  a salary,  shall,  at 
stated  times,  receive  such  compensation 
for  their  services  as  is  or  may  be  pre- 
scribed by  law;  but  it  shall  not  be  in- 
creased or  diminished  during  the  period 
for  tiich  they  were  elected#" 

Unless  the  Increase  of  the  compensation  allowed  each 
member  of  the  Board  of  Jury  Commissioners  by  senate  Bill  bo.  12 
is  prohibited  by  the  above  sections  of  the  Constitution,  each 
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of  the  members  of  this  board  is  entitled  to  tne  vl500.00 
increase  provided  by  .enate  Bill  Ho.  12* 

The  judges  of  the  Circuit  Court  of  Jackson  Cormty 
are  elected  at  the  various  general  state  and  presidential 
elections,  so  that  the  personnel  is  constantly  changing.  We 
do  not  think  that  the  jury  commissioners  hold  their  offices 
ex  officio,  but  under  the  statute  creating  said  board  the 
judges  are  designated  as  "Board  of  Jury  Commissioners. " 

Bince  the  members  of  the  Board  of  Jury  Commissioners  do  not 
receive  their  compensation  as  Judges  of  the  Circuit  Court 
of  Jackson  County,  but  for  addi tional*”cFuti e s given  them  by 
the  statutes,  not  incidental  to  their  duties  as  judges,  and 
thereby  Bection  33,  article  VI  of  the  Constitution,  quoted 
above,  ' does  not  affect  in  any  way  the  compensation  given  the 
members  of  the  Board  for  the  reason  that  this  section  states 
that  the  salary  of  the  judges,  which  means  as  judges,  shall 
not  be  increased  or  diminished  during  the  period  for  which 
they  were  elected,  and  therefore  constitutes  no  Inhibition 
against  them  as  members  of  the  Board  of  Jury  Commissioners. 

It  is  well  settled  in  Missouri  and  elsewhere  that 
where  a public  official  is  given  additional  duties  to  perform, 
for  which  a compensation  is  given  for  the  performance  of 
these  additional  duties,  he  is  entitled  to  said  increase,  • 
notwithstanding  the  constitutional  provision  may  provide  that 
his  compensation  or  salary  may  not  be  increased  during  his 
term  of  office.  ->tate  ex  rel.  v.  oheehan,  269  Mo.,  1.  c. 
429,  and  cases  cited;  The  otate  ex  rel.  Mcurath  v.  talker, 

97  Mo.  162;  ^ayloe  v.  Davis,  212  -“la.  282,  102  Bo.  433,  40 
A.  L.  R.,  1.  c.  1057. 

There  is  nothing  in  oection  33,  -article  VI  of  the 
Constitution  which  prohibits  the  present  members  of  the  Board 
of  Jury  Commissioners  from  being  entitled  to  the  increased 
compensation  as  provided  in  senate  Bill  ho.  12,  as  jury 
comml s si oners. 

l.e  must  then  determine  whether  section  8.  article 
aIV  of  the  Constitution,  constitutes  a barrier  to  them  accept- 
ing this  additional  compensation  at  this  time  by  reason  of  the 
increase  provided  by  oenate  Bill  Ho.  12.  This  section  pro- 
hibits the  increuse  of  a state,  county  and  municipal  officer 
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during  his  term.  of  office,  bo  the  members  of  the  board  of 
Jury  Co’mnl  sal  one  r s in  Jackson  County  have  a term  of  office 
within  the  meaning  of  the  Constitution?  If  it  is  determined 
that  they  have  no  term  of  office  within  the  meaning  of  the 
Constitution,  then  they  are  entitled  to  this  increase  in 
compensation  immediately  upon  the  signing  of  senate  Bill 
ko.  12  by  the  Governor,  namely,  *«arch  5,  1937. 

section  8795,  K.  B.  ko.  1929,  provides  in  part: 

"The  circuit  judges  of  said  counties, 
including  the  judges  of  the  court 
having  jurisdiction  In  felony  cases, 
shall  be  and  constitute  a board  of 
jury  commissioners  for  such  counties,  # *" 

It  will  be  noted  that  the  members  are  not  nominated, 
appointed  or  elected  to  any  office,  no  term  of  office  Is 
created  by  the  statute,  but  the  Legislature  has  merely  stated 
that  the  afox*ementioned  judges  sha  ll  be  and  constitute  a board 
of  Jury  Commissioners.  The  legislature  at  all  tires  may 
abolish  at  will  the  uoard  of  Jury  Commissioners  or  diminish 
or  take  away  the  salary  at  any  time  It  sees  fit,  and  the 
members  thereof  have  no  vested  right  whatsoever  in  the  compen- 
sation allowed  under  the  Act  creating  them.  ‘-*.116  members  act 
on  this  Board  solely  at  the  pleasure  of  the  Legislature. 
Missouri  cases  may  be  cited  announcing  the  doctrine  where  an 
officer  serves  at  the  pleasure  of  another  does  not  have  a 
fixed  term  within  the  meaning  of  the  Constitution.  Btate  ex 
rel.  Kumbold  v.  uordon,  238  ko.  168;  ~tate  ex  Inf.  v.  u-ci^ay, 

249  iuo.  257. 

If  it  were  held  that  Section  8,  article  XIV  of  the 
Constitution  prohibits  the  members  of  the  board  of  Jury  Commis- 
sioners from  receiving  the  Increa  e In  compensation,  and  If 
it  were  considered  as  a term  of  office,  we  would  have  the 
anomalous  situation  of  some  manbers  of  the  board  receiving 
*3000. 00  and  others  receiving  >,.1500.00  per  annum.  »e  do  not 
think  that  there  is  anything  in  oection  8,  article  XIV,  supra, 
which  constitutes  a barrier  or  prohibits  the  members  of  the 
board  of  Jury  Commissioners  from  receiving  the  increase  in 
compensation  as  provided  in  Gena to  Bill  ko.  12. 


Hon,  John  B,  irew 


1937, 


-b-  June  7, 


By  -ectlon  8795,  R,  B.  uo,  1929,  the  ^embers of 
the  noard  of  Jury  Commissioners  received  ^1500.00  each;  In 
1931  the  salary  was  Increase,  to  >3000.00  each;  in  1933  the 
salary  was  reduced  to  *1500, 00  each;  then  in  1937  under 
Senate  Bill  Ho,  12  the  salary  was  increased  to  >3000,00 
each;  so  that  fbr  those  judges  who  were  eLected  in  1932  and 
whose  terms  do  not  expire  until  December  31,  1938,  the 
increase  of  1937  is  but  a restoration  of  the  ,3000.00  salary 
received  by  them  as  jury  commissioners  under  the  1931  law. 

It  would  not  be  reasonable  to  assume  that  some  of  the  judges 
serving  as  jury  commissioners  are  entitled  to  only  *1500,00 
per  annum  and  others  ,,3000. 00  p r annum  for  performing 
exactly  the  same  services,  as  their  salaries  &3  jury  commis- 
sioners have  been  changed  at  every  regular  session  of  the 
legislature  since  1929,  with  the  exception  of  1935,  and  as 
some  of  the  Judges  of  the  Circuit  Court  of  Jackson  County 
are  elected  every  two  years,  we  would  have  the  peculiar 
situation  of  some  of  them  receiving  ^>1500,00  and  others 
3000,00  if  section  8,  article  XIV  constituted  an  inhibition 
against  the  jury  commissioners, now  serving,  receiving  the 
additional  compensation, 

be  note  further  that  action  2 of  senate  Bill  No, 

12  has  an  emergency  clause,  There  would  be  no  good  reason 
for  an  emergency  cla  use  if  it  was  not  intended  that  the 
increase  become  ef  ective  for  the  benefit  of  the  jury  commis- 
sioners now  serving, 

Without  extending  this  opinion  further,  and  we  think 
other  cases  and  reasons  might  be  assigned  in  support  of  our 
conclusions,  from  the  above  anc.  foregoing  we  are  of  the  opinion 
that  the  present  members  of  the  Board  of  Jury  Commissioners 
of  Jackson  County,  now  serving,  are  entitled  to  the  increase 
in  compensation  as  provided  by  senate  Bill  w o.  12, 


Very  truly  yours. 


COVKLL  K.  HEWITT 

assistant  Attorney-General 
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TAXATION:  Collector  can  refund  penalties  paid  by 

taxpayers  under  House  3ill  No.  70 
after  effective  date  of  said  Bill 


July  17,  1937 


Mr.  W.  S.  Pelts 
Prosecuting  Attorney 
Dade  County 
Greenfield, Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  recent 
letter  wherein  the  substance  of  the  question  propounded  , 
in  essence, is  as  follows: 

"House  Bill  No.  70  being  approved 
by  the  Governor  on  June  8,  1937, 
remitting  certain  penalties  on 
delinquent  taxes,  the  collector 
received  notice  from  the  State 
that  the  Bill  was  approved, and 
as  the  same  carried  an  emergency 
clause,  went  Immediately  into 
effect : 

"Can  penalties  be  refunded  to  tax- 
payers who  paid  said  penaltitfs 
after  June  8 (June  9)  and  before 
receipt  of  the  notice  by  the  Col- 
lector on  June  10." 


Section  1 of  House  Bill  No.  70  is  as  follows: 

"In  payment  of  the  taxes  assessed 
against  any  person  whose  name 
appears  upon  the  personal  delin- 
quent lists  of  any  year  or  years 
prior  to  January  1,  1937,  and  in 
payment  of  the  taxes  assessed 
against  any  real  estate  which 
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appears  upon  the  lists  of  delin- 
quent fend  back  taxes  of  any  year 
or  years  prior  to  January  1st, 1937, 
including  delinquent  taxes  for  the 
year  1936,  the  collectors  of  revenue 
of  the  counties  and  cities  of  this 
state  are  hereby  empowered  and 
directed  to  accept  the  original 
amount  of  said  taxes  as  charged 
against  any  such  person  or  real 
estate  relieved  of  the  penalties, 
interest  and  costs  accrued  upon 
the  same  except  the  commission  of  said 
collectors  of  revenue,  as  same  are 
now  provided  by  law  for  thb  collec- 
tion of  delinquent  taxes;  PROVIDED, 
however,  that  such  remission  of 
penalties,  interest  and  costs  shall 
be  in  full  if  said  taxes  are  paid 
not  later  than  June  30,1937;  if 
paid  after  June  30,  1937  and  not 
later  than  August  31,  1937,  then 
such  remission  shall  be  75  per 
cent  of  such  penalties,  interest 
and  costs;  if  paid  after  August 
31,  1937,  and  not  later  than 
Ootober  31,  1937,  such  remission 
shall  be  50  per  cent  of  such 
penalties,  interest  and  cost;  if 
paid  after  October  31,  1937  and 
not  later  than  December  31,  1937, 
then  such  remission  shall  be  25 
per  cent  of  such  penalties, 
interest  and  costs,  PROVIDED,  fur- 
ther, that  after  December  31,1937, 
all  penalties,  interest  and  costs 
as  aforesaid  shall  be  restored 
and  be  in  full  force  and  effect 
for  the  full  period  of  time  since 
their  accrual  and  as  if  this  act 
had  not  been  passed. " 
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The  digest  of  House  and  Senate  Bills  shows  that 
House  Bill  No.  70  was  signed  by  the  Governor  on  June  8, 
1937;  Section  3 of  House  Bill  No.  70  is  an  emergency 
section  and  the  last  sentence  reads: 

"And  this  act  shall  be  in  force 
and  take  effect  from  and  after 
its  passage  and  approval  by 
the  Governor." 


Under  our  Constitution,  laws  which  are  passed  by 
the  Legislature  without  an  emergency  clause  becom  effect- 
ive ninety  days  after  the  adjournment  of  the  Legislature. 

The  emergency  clause  in  a legislative  enactment  makes  it 
become  effective  immediately  upon  the  approval  by  the 
Governor.  Therefore,  the  law  remitting  penalties,  as 
set  forth  above,  was  effective  on  June  9 at  the  time  the 
taxpayers  in  question  paid  their  taxes  and  included  the 
penalties.  In  other  words,  the  taxpayer  was  entitled 
to  the  remission  of  the  penalties,  but,  having  voluntarily 
paid  the  same,  can  the  collector  refund  the  penalties. 

The  general  rule  with  reference  to  paying  taxes 
and  the  recovery  of  same  is  contained  in  Kansas  City  ex  rel. 
v.  Holmes,  127  Mo.  App.  1.  c.  624: 

"We  think  the  principle  of  that 
case  should  govern  this  also.  And 
furthermore  the  taxes  were  Just. 

When  plaintiff  paid  the  money  to 
redeem  his  land  he  was  paying  that 
for  which  his  land  was  liable. 

V e assert  the  proposition  that, 
whereas  a taxpayer  cannot  be  com- 
pelled to  pay  taxes  irregularly 
assessed  against  him  property, 
yet  if  he  does  pay  them  under  such 
a condition  and  the  sum  paid 
represents  the  amount  for  which  his 
property  is  Justly  liable  he  can- 
not recover  it.  It  has  even  been 
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held  that  where  a taxpayer  pays 
taxes  that  are  illegal  he  cannot 
recover  them  back  unless  he  paid 
them  under  duress.  (Robins  v. 
Latham,  134  Mo.  466;  Y^olfe  v. 
Marshall,  52  Mo.  167;  State  ex 
rel.  v.  Railroad,  165  Mo.  597.)" 


But  we  think  that  although  the  rule  differs  in  the 
several  states  that  in  Missouri  interest  and  penalties 
on  delinquent  taxes  are  not  a part  of  the  tax.  Section 
2220,  61  Corpus  Juris,  page  1516,  is  as  follows: 

"V/hen  interest  is  charged  on 
a delinquent  tax  by  statute, 
it  is  not  regarded  as  interest 
in  the  sense  that  it  is  a con- 
sideration for  the  forbearance 
of  money,  but  is  deemed  to  be  a 
penalty;  and  the  statutes  im- 
posing interest  do  not  make 
interest  a part  of  the  tax  but 
pertain  to  the  remedy  employed 
to  compel  payment  of  the  tax." 


Most  of  the  states  contain  statutory  provisions 
relating  to  the  refunding  of  taxes  illegally  paid,  or 
the  refund  of  taxes  under  certain  conditions.  Missouri 
apparently  has  no  such  statute  as  a guide.  The  only 
decision  which  has  been  before  our  Supreme  Court  relat- 
ing to  the  remission  of  penalties  is  that  of  State  ex 
rel.  McKittrick  v.  Bair,  63  S.  W.  (2d)  64.  This  deci- 
sion mainly  dealt  with  the  constitutionality  of  such 
an  enactment  by  the  Legislature.  Speaking  of  the 
remission  of  penalties.  Judge  Hays,  page  66  said: 

"It  having  been  determined  that  the 
respondent  and  the  interveners  have 
no  vested  interest  or  property  right 
in  the  penalties  remitted  by  senate 
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Bill  No.  80,  the  act  does  not  offend 
against  the  due  process  clauses  of 
the  Fourteenth  Amendment  nor  section 
10  of  Article  1 of  the  Constitution 
of  the  United  States  nor  our  Section  30 
of  Article  2." 


And  again  states  t 

"In  this  situation,  the  legislative 
power  to  remit  the  penalties  in- 
volved here  is  well  settled  in  principle. 
In  Maryland  v.  B.  4 0.  R.  R.  Co.,  3 How. 
534,  11  L.  Ed.. 714,  it  is  held  that 
$he  Legislature  has  a right  to  remit 
penalties  imposed  by  law.  • In  this 
aspect  of  the  case,'  the  court  said 
at  page  .552  of  3 How.  ,11.  L.Ed.714, 

•and  upon  this  construction  of  the 
act  of  Assembly,  we  do  not  under- 
stand that  the  right  of  the  state  to 
release  it  is  disputed.  Certainly 
the  power  to  do  so  is  too  well 
settled  to  admit  of  controversy.  The 
repeal  of  the  law  imposing  the  penalty. 

Is  of  itself  a remission,  (U.  S.  v. 

The  Peggy)  1 Cranch,  104,  (2  L.Ed. 49); 
(Yeaton  v.  United  States),  5 branch  281, 

3 I,. Ed.  101);  (U.  S.  v.  Ship  Helen),  6 
Cranch,  £03  (3  L.  Ed.  199);  (The  Rachel 
v.  U.  S.  6 Cranch)  329  ( 3 L.Ed.  239). 

And  in  the  case  of  the  United  States  v. 
Morris,  10  ..heat.  2B7  (6  L.Ed.  314),  this 
court  held  that  Congress  had  clearly  the 
power  to  authorize  the  secretary  of  the 
Treasury  to  remit  any  penalty  or  for- 
feiture incurred  by  the  breach  of  the 
revenue  laws,  either  before  or  after  the 
Judgment;  and  if  remitted  before  the 
money  was  actually  paid,  it  embraced 
the  shares  given  by  law  in  such  cases 
to  the  officers  of  the  customs,  as  well 
as  the  share  of  the  United  States •' 
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See,  also,  23  Am.  & -ing . Sncy. 
of  Law,  pp.506-508  and  510 
(1st  £d.)  and  cases  cited.” 


And  again,  in  discussing  the  effect  of  suits  pending  and 
the  remission  of  penalties  thereon,  at  1.  c.  67  saldt 

"All  questions  necessary  to  be 
discussed  having  been  determined, 
it  seems  advisable,  before  closing 
this  opinion,  to  observe  briefly 
the  effect  of  the  change  in  the 
law  upon  the  back  tax  suits  that 
have  been  filed,  or  may  be  filed, 
subsequently  to  the  date,  April 
13  of  the  current  year,  when  this 
new  law  became  effective.  Owing 
to  the  alternative  options  granted 
the  taxpayer,  with  periodically 
and  increasingly  reduced  advantage 
to  him  in  the  avoidance  of  penalties, 
a question  of  some  difficulty  is  pre- 
sented pertinent  to  the  effect  upon 
suit 8 pending  during  any  part  or  all 
of  the  entire  period  covered  by  the 
act.  Concerning  this  matter,  it  is 
our  view  (1)  that  none  can  proceed 
to  final  judgment  before  the  expira- 
tion of  the  act  on  January  1 next; 

(2)  a taxpayer  exercising  the  first 
option  may  pay  the  original  tax 
without  more,  and  all  penalties  are 
thereby  discharged,  and  his  pending 
tax  suit,  if  any,  will  be  abated; 

(3)  exercising  the  second  option, the 
taxpayer,  if  suit  be  pending  against 
him,  must,  in  addition  to  the 
original  tax,  pay  one-fourth  of  all 
penalties  formerly  chargedble,  in 
full  discharge  of  the  whole, and  the 
suit  will  likewise  abate;  (4)  the 
same  process  and  result  will  apply 
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in  a general  ..ay  to  the  remaining 
options.  Vue  think  this  mode  of  pro- 
cedure seems  practical  and  just,  and 
accomplishes  the  legislative  purpose, 
as  we  have  determined  it." 


None  of  the  above  quoted  decisions  have  a direct 
bearing  on  our  question  at  hand.  However,  having  con- 
cluded that  in  Missouri  penalties  and  interest  are  not  a 
part  of  the  tax,  it  would  appear  in  equity  and  in  justice 
that  both  “the  collector  and  the  taxpayer, not  being  informed 
of  the  effective  time  of  House  3ill  No.  70,  a refund  of 
penalties  in  the  amount  that  the  taxpayers  would  have 
been  entitled  %r>  forego  under  House  Bill  No.  70  should 
be  returned  to  them.  If  the  amount  of  the  penalties 
have  not  been  turned  into  the  county  treasury  we  think 
the  same  can  be  held  aside  and  returned  to  the  taxpayers 
by  the  collector.  If  the  penalties  have  been  turned 
into  the  county  treasury  then  the  redress  of  the  tax- 
payers should  oe  in  the  county  court  and  the  collector 
should  be  privileged  to  take  credit  for  same. 


Respectfully  submit ted, 

OLLIVER  W.  fiOLrlN 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 

(Acting)  Attorney  General 
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ASSISTANT  COUNTY  HIGIiWaY  ^NGINEdR*  Should  be  paid  out  of 

Class  4 of  the  county 
budget . 


August  26 , 1937 


rt 


Honorable  Tom  Phelps 
Presiding  Judge,  County  Court 
Jasper  County 
Joplin,  Missouri 

Dear  Sir: 


This  will  acknowledge  your  request  for  an  opinion, 
which  reads  as  follows: 


"Will  yo please  give  us  an  opinion 
in  regaixf  to  what  fund  the  assistant 
county  highway  engineer  should  be  paid 
out  of?"  ■ 

f 

\ 

Under  provisions  of  Section  8011,  It.  S,  Mo.  1929,  the 
county  court  has  the  authority  to  appoint  the  county  sur- 
veyor to  the  office  of  county  highway  engineer  which,  we 
are  informed,  your  court  ha s done.  Said  section  also  autlior- 
izes  the  county  highway  engineer,  when  he  is  unable  to  pro- 
perly perform  all  the  duties  of  his  office,  to  appoint  one 
or  more  assistants*  with  the  approval  of  the  court,  who 
shall  receive  suchbompemsation  as  may  be  fixed  by  the  court. 
»e  a,  e informed  that  an  assistant  has  been  appointed  whose 
compensation  has  been  fixed  by  the  court.  The  question  to 
be  determined  is  out  of  what  fund  the  assistant  so  appointed 
is  to  be  paid. 

There  is  no  question  but  what  such  assistant  highway 
engineer  is  a county  officer  and  that  his  services  should  be 
paid  by  the  county  court  out  of  the  general  revenue  of  the 
county. 

Section  2 of  the  County  Budget  Law,  Laws  of  Missouri 
1933,  page  341,  provides  in  part  in  regard  to  the  classifi- 
cation of  expenditures : 
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"Class  4:  The  county  court  shall  next 
set  aside  the  amount  to  pay  the  salaries 
of  all  county  officers  where  the  same 
Is  by  law  made  payable  out  of  the  ordi- 
nary revenue  of  the  county  * * " 


Section  5 of  said  Act  also  provides: 


"Class  4:  Pay  or  salaries  of  officers 
and  office  expense  «•*****" 


It  is  therefore  the  opinion  of  this  department  that  the 
assistant  county  highway  engineer’s  salary  should  be  paid 
out  of  the  ordinary  revenue  of  a county  under  Class  4 of 
the  county  budget. 


Very  truly  yours. 


J,,T:RT 


J • I*  TaYLOR 

Acting  Attorney  General 


TAXATION:  Section  3951  Laws  of  Missouri  1933,  page  428, 
relating  to  sale  of  property  for  delinquent  taxes  is 
applicable  to  Jackson  County,  Missouri. 


Septe  ber  1,  1937 


Mr,  John  B.  Few 
County  Counselor 
624  Rialto  Building 
Kansas  City,  Missouri 


Dear  Sir: 


This  department  is  in  receipt  of  your  request 
for  an  opinion  as  to  the  following: 

"In  conformity  with  Sec.  9960-D 
of  the  chapter  pertaining  to  tax- 
ation and  revenue  in  the  Session 
Acts  of  1933,  at  page  443,  we  are 
writing  you  for  your  decision  on  a 
question  arising  a3  to  the  inter- 
pretation of  Sec.  9951  of  said  act 
found  on  page  428,  Session  Acts  of 
1933. 

"Jaokson  County  has  not  to  date 
offered  any  property  for  sale  under 
the  provisions  of  this  revenue  act 
but  to  prevent  the  5-year  limitation 
from  running  it  will  be  necessary 
this  November  for  the  county  to  offer 
for  sale  property  on  which  the  1932 
taxes  have  not  beon  paid. 

"Nearly  all  of  these  unpaid  taxes 
are  small  in  amount.  The  last  time 
the  city  limits  of  this  city  were 
extended  we  did  a big  Job  of  it. 

The  territorial  area  of  Kansas  City 
is  about  equal  to  that  of  St.  Louis. 

In  this  extension  we  took  in  mar -y 
dairy  farms  and  a tremendous  lot  of 
property  very  rough  in  typography. 
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Unfortunately  a great  deal  of  this 
property  has  been  improvidently 
platted.  I may  add  that  the  large 
area  taken  in  was  mainly  for  the 
purpose  of  getting  within  the  city 
limits  property  with  drainage  to- 
ward the  Missouri  River  so  that  the 
city  r/iight  formulate  a plan  of  a 
gravity  sewer  sufficient  for  all 
time.  However,  this  large  exten- 
sion has  required  the  Assessor  and 
Collector  to  carry  on  their  books 
thousands  of  lots  that  are  now 
abandoned,  Subsequently  3ome  one 
may  beoome  interested  in  these  lots. 

"One  or  two  additions  are  in  the 
Missouri  River  and  yet  for  years  there 
are  pages  of  records  in  these  two 
offices  assessing  and  keeping  track 
of  the  back  taxes  on  these  auditions 
in  the  river. 

’’As  Counselor  to  the  County  Court, 

I would  like  to  advise,  under  author- 
ity of  Sec.  9931,  that  our  County 
Auditor,  Collector  and  Assessor  may, 
acting  as  a commission  as  provided 
in  this  section,  recommend  that  vast 
numbers  of  these  tracts  of  land  are 
not  worth  the  taxes  or  that  the  taxes 
are  too  small  to  justify  the  expense 
of  sale  and  that  for  that  reason 
taxes  for  the  year  1932  may  be  abated 
and  left  out  of  the  sale.  3uch  would 
3ave  a tremendous  lot  of  cost  in 
clerk  hire  and  in  advertising  expense. 

No  bids  would  be  received  on  any  of  this 
property. 

"The  substantive  part  of  this  section 
which  sets  out  the  law,  makes  it  apply 
specifically  to  a county  having  there- 
in a city  of  300,000  inhabitants.  That 
provision  includes  Jackson  County,  but 
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near  the  end  of  the  section  it 
says  that  the  ’tax  bills  shall 
be  cancelled  by  the  comptroller 
of  such  city.* 

"By  reason  of  this  provision, 
our  local  authorities  are  in- 
clined to  feel  that  this  entire 
section  relates  to  St.  Louis 
only.  But  the  concluding  sen- 
tence in  the  section  is  as  fol- 
lows: 

’In  the  City  of  St.  Louis 
such  commission  shall  be 
composed  of  the  Comptroller, 

Mayor  and  the  President  of 
a Board  of  Assessors.’ 

"Thus  not  only  does  the  section 
in  the  stibstantive  part  thereof 
provide  specifically  that  it  shall 
include  Jaokson  County,  but  the 
closing  sentence  likewise  discloses 
that  it  is  intended  to  cover  St. 
Louis  as  well  as  other  counties  and 
could  not  therefore  have  been  in- 
tended exclusively  for  St.  Louis. 

"It  is  my  view  that  wherein  it  pro- 
vides that  the  tax  bills  shall  be 
cancelled  by  the  comptroller  means 
where  there  is  a comptroller.  If  in 
a county  like  ours,  where  the  city 
comptroller  has  nothing  to  do  with 
the  county  books;  it  is  my  view  that 
the  County  Court,  in  whom  is  vested 
by  the  constitution  the  power  and 
authority  to  transact  all  county 
business,  this  court  would  undoubt- 
edly have  the  right,  upon  the  recom- 
mendation of  this  commission  to  en-  * 
ter  an  order  for  the  reasons  set  out, 
abating  the  taxes  for  the  year  1932 
and  directing  the  County  Collector 
to  abate  such  taxes  and  satisfy  the 
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record  for  that  year, 

"If  you  will  kindly  confer  with 
the  attorney- General  and  if  he 
feels  that  these  views  I express 
are  correct  or  upon  any  other  in- 
terpretation and  direction  from 
your  commission,  under  the  advice 
of  the  attorney- General,  we  can 
cancel  some  of  these  taxes,  it  will 
be  highly  profitable  for  ua  to  do 
so, 

"Je  are  working  daily  upon  plans 
for  our  sale  and  would  like  to 
have  your  views  upon  this  matter 
as  early  as  convenient," 

section  9951,  Laws  of  Missouri  1933,  page  428, 

provides : 

"dec.  2951,  Commission  to  ex- 
amine back  taxes.  - ixt  every 
annuel  settlement  made  by  a col- 
lector of  the  revenue  after  this 
article  shall  take  effect,  in 
each  city  in  this  state  which  now 
has  or  which  may  hereafter  have 
three  hundred  thousand  (300,000) 
inhabitants  or  more,  and  in  each 
county  having  therein  or  which  may 
hereafter  have  therein  a city  hav- 
ing three  hundred  thousand  (300,000) 
inhabitants  or  more,  all  delinquent 
real  estate  and  deling ent  person- 
al tax  lists  and  back  tax  bills  for 
taxes  on  real  estate  and  personal 
property  shall  be  carefully  examined 
by  a commission  to  be  composed  of 
the  auditor,  collector  and  assessor, 
and  if  there  appear  thereon  any 
back  tax  bills  which  have  appeared 
thereon  for  a period  of  five  years 
or  more  which,  in  the  opinion  of  a 
majority  of  said  commission,  are 
too  small  to  justify  the  expense  of 
suit  or  foreclosure,  or  which  are 
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against  exempt  property,  or 
which  are  against  property  which 
is  not  worth  the  taxes.  Interest 
and  cost,  and  cannot  be  compromised 
as  provided  by  law,  the  same  shall, 
upon  order  of  such  co: mission  or 
a majority  thereof,  be  stricken 
from  such  delinquent  real  estate 
or  back  tax  books  and  the  tax  bills 
therefor  cancelled  by  the  comptroller 
of  such  city.  In  the  City  of  dt. 

Louis  said  commission  shall  be  com- 
posed of  the  comptroller,  mayor  and 
the  president  of  the  board  of  as- 
sessors." 

If  the  above  statute  be  considered  as  applicable 
to  the  city  of  dt.  Louis  only,  the  statute  would  be  uncon- 
stitutional by  reason  of  be J ng  in  violation  of  Article  4, 
Section  53,  of  the  Constitution  of  the  State  of  Missouri. 
However,  as  we  view  the  situation,  there  Is  no  questionbut 
that  this  statute  not  only  applies  to  dt.  Louis  and  dt. 

Louis  County,  but  also  to  Kansas  City  and  Jackson  County 
and  to  any  other  city  or  county  that  may  hereafter  have  a 
population  of  300,000  inhabitants. 

In  the  first  place,  section  9951,  Laws  of  Missouri 
1933,  page  428,  is  a new  section  passed  by  the  General 
Assembly  in  1933.  The  former  section  9951,  R.  d.  Mo.  1929, 
was  repealed  by  section  1 of  the  present  act.  The  present 
section  9951  enacted  In  1933  specifically  provides  that  it 
shall  be  applicable  "iA  every  city  in  this  state  which  now 
has  or  which  may  hereafter  have  300,000  Inhabitants  or  more, 
and  in  every  county  having  therein  or  w’-ich  may  hereafter 
have  therein  a city  having  300,000  inhabitants  or  more." 

The  express  language  of  the  statute  Itself,  therefore,  leaves 
no  doubt  but  that  the  Legislature  intended  that  it  should 
apply  to  Jackson  County  and  It  Is  the  use  of  this  general 
language  that  g^vas  validity  to  the  Act  and  prevents  it  being 
purely  local  legislation. 

"In  other  words,  the  class  is 
fixed,  but  the  counties  that  fall 
within  it  may  change  as  their 
population  fluctuates.  That  such 
legislation  is  not  local  is  estab- 
lished by  numerous  decisions  of 
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this  court.”  Thomas  v.  Buchan- 
an Co.,  51  d.  W.  (2d)  95. 

The  only  words  in  the  section  which  might  cast 
some  doubt  upon  this  construction  of  the  intention  of  the 
Legislature  in  passing  the  act  is  to  be  found  in  the  last 
two  lines  of  the  first  sentence  of  said  section,  wherein 
it  is  said: 


”and  the  tax  bills  therefor  can- 
celled by  the  comptroller  of  such 
city." 

Obviously  this  language  cannot  refer  to  Jackson 
County.  However,  we  believe  this  to  be  merely  a clerical 
omission  on  the  part  of  the  General  Assembly,  and  it  is 
our  opihion  that  the  words  "collector  of  such  County"  may 
be  read  into  section  9951  in  place  of  the  words  "comptroller 
of  such  city"  wherever  necessary  or  ap  licable.  In  the  case 
of  dtate  v.  Koeln,  211  d.  W.  31,  1.  c.  33,  Judge  'Williams 
said: 

"The  correct  rule  here  applicable 
is  stated  in  36  Cyc.  1126,  as 
follows:  ’Mere  verbal  inaccur- 

acies or  clerical  errors  in  statutes 
in  the  use  of  words  or  numbers,  or 
in  grammar,  spelling,  or  punctuation, 
will  be  corrected  by  the  court  when- 
ever necessary  to  carry  out  the  in- 
tention of  the  Legislature  as  gather- 
ed from  the  entire  act.*" 

This  clerical  error  of  omission  is  easily  under- 
standable when  the  history  of  the  section  is  traced  to  its 
origin,  dection  9951  undoubtedly  has  its  origin  in  Laws 
of  Missouri,  1913,  page  741,  which  provides: 

"dection  1.  Certain  bills  to  be 
cancelled  by  commission  in  certain 
counties  and  cities,  .at  the  first 
annual  settlement  made  by  a collect- 
or of  the  revenue  after  this  act 
shall  take  effect,  in  each  city  in 
this  state  which  now  has  or  which 
may  hereafter  have  three  hundred 
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thousand  inhabitants  (300,000) , 
or  more,  and  in  each  county 
heving  therein  or  which  may 
hereafter  have  therein  a city 
having  three  hundred  thousand 
(300,000)  inhabitants  or  more, 
all  delinquent  real  estate 
and  delinquent  personal  tax 
lists  and  back  tax  bills  for 
taxes  on  real  estate  and  per- 
sonal property  shall  be  care- 
fully examined  be  a commission 
to  be  composed  of  the  auditor, 
collector  and  assessor,  and 
if  there  appear  thereon  any 
back  tax  bills  prior  to  the 
year  1908  which,  in  the  opinion 
of  a majority  of  said  commission 
are  too  small  to  justify  the 
expense  of  suit,  or  which  are 
against  exempt  property,  or 
which  are  against  property  which 
is  not  worth  the  taxes,  interest 
and  costs,  and  cannot  be  com- 
promised as  provided  by  law, 
the  same  shall,  upon  order  or 
such  commission  or  a majority 
thereof,  be  stricken  from  such 
delinquent  real  estate  or  back 
tax  books  and  the  tax  bill  there- 
for canceled  by  the  comptroller 
of  such  city.  In  the  city  of 
3t.  Louis  3aid  commission  shall 
be  composed  of  the  comptroller, 
mayor  and  president  of  the  board 
of  assessors." 


At  the  time  this  section  was  passed , in  1913, 
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there  was  only  one  city  to  which  the  law  c uld  possibly 
apply*  nanely  Gt.  Louis,  for  It  was  the  only  city  at 
that  time  hawing  a population  of  300,000  inhabitants 
or  nore.  Nor  was  there  a county  at  that  time  having 
a population  of  300,000  inhabitants  or  more.  Consequent- 
ly, while  the  Legislature  undoubtedly  passed  a law  at 
that  time  for  the  benefit  of  Gt.  Louis  only,  neverthe- 
less in  order  that  the  law  might  be  constitutional,  they 
provided  that  the  law  should  be  applicable  to  any  city 
or  county  which  might  have  or  might  thereafter  have 
300,000  inhabitants  or  more*  However,  having  in  mind 
when  the  law  ^as  being  formulated  that  there  was  only 
one  city  to  which  the  law  could  possibly  apply,  it  is 
quite  natural  that  in  providing  the  neceasury  procedure, 
the  Legislature  should  provide  that  the  tax  bills  dculd 
be  cancelled  by  the  comptroller  of  such  city.  This 
language  can  be  traced  from  1913  to  1933,  though  from 
the  moment  the  population  of  Jackson  County  reached 
300,000  inhabitants,  these  words  became  inapplicable. 
However,  we  do  not  feel  that  this  clerical  error  of 
omission  should  revent  the  operation  of  the  statute 
in  Jackson  County,  as  Judge  Lamm  said  in  the  case  of 
Nutter  v.  Carothers,  223  Mo.  631,  the  recognized  canons 
of  construction  "ordain  that  the  naked  letter  of  the 
law  must  gently  and  a little  give  way  to  its  obvious  in- 
tendment • " 


CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of 
this  department  that  the  provisions  of  section  9951,  Laws 
of  Missouri  1933,  page  426,  are  applicable  to  Jackson 
County,  liisouri. 


Respectfully  submitted. 


JV.'HiEG 
a PROVED : 


JOHN  W.  HOFRLiN,  Jr. 

assistant  Attorney  General 


(Acting)  attorney  General) 


SPECIAL  ROAD  DISTRICTS:  Funds  of  a special  road  district, 

when  the  district  comprises  territory 
in  two  or  more  counties,  may  be  used 
in  any  part  of  the  district  regard- 
less of  mileage  or  amount  of  funds 
derived  from  any  county 


October  7,  1937 


Honorable  Tom  Phelps 
Presiding  Judge 
728  Virginia  Avenue 
Joplin,  Missouri 


Dear  Sir: 


This  department  acknowledges  receipt  of  your 
request  for  an  opinion  based  on  the  following  facts: 

"Jasper  Special  Road  District 
is  located  in  both  Jasper  Coun- 
ty and  Newton  County.  Most  of 
the  district  is  located  in 
Jasper  Dounty  and  consequently 
most  of  the  revenue  Is  derived 
from  Jasper  County. 

"Will  you  please  give  us  your 
opinion  as  to  whether  this  road 
district  can  use  the  revenue 
received  from  Jasper  County 
in  its  roads  located  in  Newton 
County. " 


In  arriving  at  a conclusion  In  answer  to  your 
question  it  is  necessary  to  review  certain  statutes 
as  well  as  court  decisions. 

Section  8042,  Revised  Statutes  Missouri  1929, 
refers  to  the  funds  to  be  used  in  the  special  road 
district,  and,  among  other  others,  recites  that  the 
county  court  shall,  upon  written  application  by  the 
commissioners  of  a special  road  district,  or  districts, 
draw  warrants  upon  the  county  treasurer,  payable  to 
the  commissioners  of  such  special  road  district,  or 
districts,  for  all  the  part  or  portion  of  taxes 
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collected  upon  property  lying  and  being  within  the 
special  road  district,  or  districts. 

In  the  decision  of  State  ex  rel.  v.  Barry 
County,  302  Mo.  280,  it  was  held  that  a special  road 
district  is  entitled,  upon  timely  application  therefor, 
to  receive  all  moneys  collected  as  taxes  for  road  and 
bridge  purposes  upon  property  within  its  boundaries. 

Section  8033,  Revised  Statutes  Missouri  192S, 
places  the  sole,  exclusive  and  entire  control  and 
Jurisdiction  over  all  public  highways  within  the  special 
road  district  in  the  board  of  commissioners,  and  the 
manner  of  appointment  and  term  and  qualifications  of 
the  board  of  commissioners  is  set  forth  in  Section  8026. 

Section  8059,  Revised  Statutes  Missouri  1929, 
relates  to  the  boundary  of  special  road  districts  and 
how  they  may  be  extended,  and  contains  the  following 
provision: 


"*  * or  if  the  proposed  dis- 
trict shall  include  parts  of 
more  than  one  county,  the 
county  courts  of  all  such 
counties,  shall  each  make  an 
order  of  record  that  the  pro- 
posed extension  of  said  road 
district  under  the  provisions  of 
this  section, describing  the  same 
by  its  title  and  the  date  of  its 
approval,  and  describing  the 
boundaries  of  the  district*  * * * 

* * . Each  county  court  shall 
give  notice  of  such  election  by 
publishing  the  same  in  some 
newspaper  published  in  its  county. 

* * * * The  said  county  court 
or  county  courts  of  each  of  said 
counties  shall  have  the  ballots 
for  the  election  in  their  coun- 
ties printed  *******  *.” 


Under  Section  7961,  relating  to  the  issuance 
of  bonds  by  special  road  districts,  we  call  your 
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attention  to  the  following  provision, 

"and  if  such  special  road 
district  embraces  territory 
in  two  or  more  counties,  then 
such  notice  shall  be  published 
in  a newspaper  published  in 
each  of  such  counties.*  * * 

It  shall  be  the  duty  of  the 
clerk  of  the  board  of  commis- 
sioners on  or  before  the  first 
day  of  Uay  in  each  year,  or 
the  state  auditor  immediately 
thereafter,  in  case  the  clerk 
of  the  board  of  commissioners 
should  fall  or  neglect,  on  or 
before  the  first  day  of  May 
of  each  year,  so  to  do,  to 
certify  to  the  county  court 
of  the  county,  or  counties, 
wherein  such  road  district  is 
situated, the  amount  of  money 
that  will  be  required  during  the 
next  succeeding  year  to  pay 
Interest*  **♦*♦***#. 

On  receipt  of  such  certificate  it 
shall  be  the  duty  of  the  county 
court,  or  courts,  at  the  time 
it  makes  the  levy  for  state, 
county,  school  and  other  taxes, 
to,  by  order  made,  levy  such  a 
rate  of  taxation  upon  the  taxable 
property  in  the  road  district  in 
such  county  or  counties,  as  will 
raise  the  sum  of  money  required 
for  the  purposes  aforesaid." 


The  above  statutes  have  been  quoted  for  the 
purpose  of  showing  the  intention  of  the  Legislature 
not  to  limit  the  boundaries  of  a special  road  district 
to  the  confines  of  any  county,  but  to  show  that  the 
boundaries  of  the  district  may  be  extended  into  two 
or  more  counties,  and,  likewise,  that  the  funds  de- 
rived from  taxation  may  be  expended  within  the  district. 
The  only  provision  in  any  statute  which  we  find  in 
conflict  therewith  is  Section  8034, which  is  as  follows: 
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"Said  board  shall  have  authori- 
ty to  expend  not  more  than  one- 
fourth  of  the  revenue  which  may 
now  or  which  may  hereafter  be 
paid  into  its  treasury  for  the 
purpose  of  grading  and  repair- 
inf  any  roads  or  streets  within 
the  corporate  limits  of  any  city, 
within  said  special  road  district, 
in  conformity  with  the  established 
grade  of  said  roads  and  streets 
in  said  cities  and  for  the  pur- 
pose of  constructing  and  main- 
taining macadam,  gravel,  rock  or 
paved  roads  or  streets  within 
the  corporate  limits  of  any  city 
within  the  said  special  road 
district  in  conformity  with  the 
established  grade  of  said  roads 
and  streets  in  said  city;  provided 
that  no  part  of  the  revenue  of 
any  special  road  district  in  this 
state  be  expanded  outside  of  the 
county  in  which  such  special 
road  district  is  situated. n 


i.e  explain  the  apparent  conflict  on  the 
ground  that  the  section  refers  to  the  expending  of  funds 
within  the  corporate  limits  of  8 city  within  a special 
road  district,  and  refers  to  a district  the  boundaries 
of  which  are  not  extended  into  another  or  other  coun- 
ties . 


In  the  decision  of  Harris  v.  Compton  Bond  and 
Mortgage  Company,  244  Mo.  664,  it  was  held: 

"The  Legislature  in  the  creation 
of  municipal  and  public  corpora- 
tions of  any  description,  is 
absolute  and  unlimited,  in  the 
absence  of  some  specific  provision 
in  the  State  or  1‘ederal  Constitu- 
tion restricting  and  inhibiting 
such  power.  In  the  absence  of 
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some  constitutional  limitation, 
the  Letislature  is  vested  with 
the  whole  power  of  the  State, 
and  may  establish  any  public, 
political  or  municipal  corpora- 
tion it  deems  necessary  or  ex- 
pedient to  the  public  interest." 


In  a controversy  arising  as  to  the  levy  for  the 
purpose  of  taxation  by  a special  road  district  which 
was  partly  in  one  county  and  partly  in  another,  the 
court,  in  the  case  of  State  ex  rel.  Road  ^District  v. 
Hackmann,  278  Mo.  602,  disposes  of  the  questions  in  the 
following  language: 

"A  tax  of  fifty  cents  upon  each 
one-hundred-dollar  valuation 
levied  by  a road  district  partly 
in  one  county  and  partly  in  an- 
other, does  not  violate  the 
constitutional  rule  that  all 
taxes  ’shall  be  uniform  upon  the 
same  class  of  subjects  within 
the  territorial  limits  of  the 
authority  levying  the  tax.’ 

It  is  not  to  be  presumed  that 
inequality  will  arise  because 
of  the  fact  that  property  in 
one  portion  of  the  district  is 
to  be  assessed  by  the  assessor 
of  one  county  and  that  in  another 
portion  by  the  assessor  of  the 
other  county. 

"i.hether  a portion  of  a road  dis- 
trict lying  in  one  county  may  at 
some  future  time  have  to  pay  a 
larger  road  tax  than  the  portion 
lying  in  the  other  county,  owing 
to  the  fact  that  by  the  Act  of 
1S17  county  courts  may  levy  a 
road  tax  of  not  more  than  twenty 
nor  less  than  ten  cents  on  the 
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hundred-do liar  valuation,  is  a 
question  not  germane  to  the 
question  of  the  validity  of  a 
uniform  tax  levied  upon  all 
taxable  property  in  the  district." 


In  the  decision  of  State  ex  rel.  Attorney 
General  v.  Special  Road  District,  319  Mo.  1.  c.  1251, 
the  court  declares  the  status  of  a special  road  district 
as  follow  si 


"The  special  road  district  con- 
templated by  Article  8,  Chapter 
98,  Revised  Statutes  1919,  is 
'a  political  subdivision  of  the 
State  for  governmental  purposes' 

- a municipal  corporation.  (Sec. 
10834.)  It  1 8 brought  into 
existence  through  the  exercise 
of  legislative  power.  (State  ex 
rel.  v.  Thompson,  315  Mo.  50, 

285  S.  Yt.  57.)  The  proceedings 
prescribed  by  statute  for  its 
organization  must  be  scrupulous- 
ly followed.  (State  ex  inf.  v. 
Colbert,  273  Mo.  198,  201  S.  W. 
52.)  With  these  general  principles 
in  mind  we  proceed  to  a considera- 
tion of  the  question  presented 
by  the  record,  namely,  whether  the 
notice  given  by  the  county  clerk 
did  not  'set  out  the  boundaries 
of  said  proposed  district,'  as 
required  by  the  statute,  and  was 
therefore  a nullity." 


CONCLUSION 


Applying  the  terms  of  the  statutes  as  herein- 
before quoted  and  mentioned  and  the  decisions  cited 
with  reference  to  special  road  districts,  we  find  that 
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the  control,  management  and  expending  of  the  funds  is 
entirely  within  the  discretion  of  the  commissioners  as 
lon£  as  the  discretion  of  the  commissioners  is  exercised 
within  the  limits  of  the  statutes;  that  boundaries  of 
special  road  districts  may  be  located  in  more  than  one 
county;  that  a special  road  district  is  a political 
subdivision,  for  governmental  purposes,  of  the  State 
of  Missouri. 

earing  in  mind  these  conclusions,  we  are  of 
the  opinion  that  the  funds  of  the  Jasper  Special  Road 
District  may  be  expended  by  the  commissioners  of  said 
district  in  any  part  of  the  district,  irrespective  of 
counties,  and  the  funds,  when  received  by  the  commis- 
sioners, are  to  be  expended  any  place  in  the  district 
irrespective  of  the  amounts  paid  in  taxes  by  each  of 
the  counties.  In  other  words,  the  commissioners  do 
not  have  to  expend  the  funds  in  proportion  to  the 
taxes  derived  from  each  county  or  in  proportion  to 
the  number  of  miles  of  road  in  each  county,  but  may 
expend  it  on  any  road  or  roads  which,  in  their  dis- 
cretion and  judgment,  the  same  should  be  expended  on. 


Yours  very  truly. 


OLLIVER  h.  NOLoN 

Assistant  Attorney  General 


APPROVED! 


jTITTIylcr 

(acting)  Attorney  General 
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SCHOOLS:  School  house  may  not  be  sold  until  another  house 

Is  provided* 


April  26,  1937. 


honorable  Leo  a,  rolitte 
prosecuting  attorney 
Pranklin  County 
Union,  kissouri 


Lear  ^r.  .olitte: 


ihis  is  to  acknowledge  your  letter  dated  april 
24,  1937,  as  follows: 

"During  the  past  year  School  District 
Ho.  44,  of  rranklin  County,  has  occupied 
and  had  control  of  a portion  of  the 
parochial  school  building  at  Krakow, 
and  used  the  same  for  conducting  the 
public  school  of  that  district,  and  the 
old  district  school  building  has  been  and 
still  is  unoccupied. 

"fhe  district  has  now  acquired  a new 
school  site,  by  warranty  deed,  which  has 
no  building  thereon,  and  the  district  has 
a permission  and  Intends  to  use  the  portion  of 
the  parochial  school  which  it  has  been 
using  until  the  district  grows  to  such  an 
extent  that  will  justify  the  construction 
of  a now  school  building  on  the  site  acquired. 

"Under  these  circumstances,  has  the  district 
the  right  to  sell  and  dispose  of  the  old 
school  building  ana  site  which  is  now  owned, 
but  not  used,  by  the  district?" 

»e  understand  the  facts  to  be  that  school  district  Ho. 
44  has  a schoolhouse  but  that  such  is  unoccupied  and  we  assume 
for  a valid  reason.  School  District  Ho.  44  does  not  at  the 
present  tii.e  have  a schoolhouse  other  than  the  one  it  contemplate 
selling. 
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j.he  answer  to  your  question  Is  found  In  Section  9269, 

R.  S.  Mo.  1929,  and  reads  as  follows: 

"The  title  of  all  school  house  sites  and 
other  school  property  shall  be  vested  In 
the  district  in  which  the  same  may  be 
located;  and  all  property  leased  or  rent- 
ed for  school  purposes  shall  be  wholly 
under  the  control  of  the  board  of  directors 
during  such  time;  but  no  board  shall  le^se 
or  rent  any  building  for  school  purposes 
while  the  district  schoolhouse  is  unoccupied, 
ana  no  schoolhouse  or  school  site  shall  be 
aba: i- onco  or  sold  until  another  site  and  u 
house  are  provided  for  such  school  district. 

••e  invite  your  attention  to  the  underscored  portion  of  Lection  9269 
supra.  Laid  section  specifical  y provides  that  no  schoolhouse 
shall  be  sold  until  another  house  Is  provided  for  such  district. 

The  statute  uses  the  words  "schoolhouse  or  school  site"  and  will 
not  permit  the  sale  of  either  the  schoolhouse  or  school  site 
until  a new  site  and  house  are  provided.  School  District  Ho.  44 
would  have  a new  site  but  would  not  have  a new  school  house. 
Consequently,  if  it  sold  the  old  schoolhouse  (even  though  such 
is  of  no  value  or  use  or  cannot  be  used  as  a school  house)  the 
statute  is  very  plain  and  mandatory  that  such  cannot  be  sold  until 
a new  house  is  provided.  School  district  Ho.  44  is  not  providing 
a new  school  house. 

In  Consolidated  School  Lis trie t No.  6 v.  Shawhan  et  al., 
273  S.  W.  182,  the  Aansas  City  Court  of  Appeals  said  (1.  c.  184): 

"under  our  state  law  the  government  of  a 
school  district  * * * is  vested  in  a 
board  of  directors  duly  elected  by  vote. 

Their  powers  ana  duties  are  prescribed  by 
statute,  trust  is  reposed  in  them.  the 
execution  of  which  Is  frequently  attended 
with  difficulty  and  embarrassment,  by 
acceptin(  such  trust  each  director  obli- 
gates himself  to  perform  the  duties  as 
the  law  directs.  #■****" 

As  Section  9269,  supra,  directs  that  no  school  house 
shall  be  sold  until  another  house  Is  provided.  It  is  our  opinion 
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that  school  district  No.  44  will  have  no  right  to  sell  or 
dispose  of  the  old  school  building  anu  site  until  a new 
building  and  site  are  provided  for  by  the  district. 


Yours  very  truly. 


Jai.es  L.  Hornbostel 
^saistant  Attorney-General 


Aci  hOVi^D: 


J.  n . 'iAi'j.  .OR 

^ Acting)  Attorney-General 
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SHERIFF:  Is  entitled  only  to  ten  cents  a mile  as  mileage  when  he 

takes  two  patients  to  a State  Hospital, 


October  11, 

a 


) 


Mr.  Leo  A.  Politte  * 

Prosecuting  Attorney,  Franklin  County 
Union,  Missouri 

Dear  sir: 


1937 


I 


This  department  is  in  receipt  of  your  request  for 
an  opinion  which  reads  as  follows: 

"The  sheriff  of  Franklin  County  has 
asked  me  to  obtain  from  you  an 
opinion  as  to  the  amount  of  mileage 
he  is  entitled  to  collect  under 
section  8662,  ~aws  of  Missouri,  1933, 
for  taking  insane  persons  to  a state 
Hospital. 


Recently  he  took  two  insane  persons 
in  the  same  automobile  and  at  the  same 
time  to  the  State  hospital  under  com- 
mittments  issued  by  the  County  Court, 
and  presented  a bill  to  tie  County  Court 
for  mileage  on  both  persons  committed, 
and  the  County  Court  allowed  him  no  extra 
compensation  for  mileage. 

The  sheriff  believes  that  he  is  entitled 
to  mileage  for  each  person." 

Laws  of  Missouri,  1933,  page  408,  provide  as  follows: 

"To  the  sheriff  or  other  person,  for 
taking  a patient  to  a state  hospital 
or  removing  one  therefrom,  upon  warrant 
of  the  Clerk,  mileage  going  and  return- 
ing, at  the  rate  of  ten  cents  per  mile, 
and  tfl.OO  per  day  for  the  support  of 
each  patient  on  his  way  to  or  from  the 
hospital  shall  be  allowed:  to  each  as- 
sistant allowed  by  the  clerk  and  accompany- 
ing the  sheriff,  or  other  person  acting 


under  the  warrant  of  the  clerk, 

£4 .00  per  day  for  the  time  actually 
consumed  in  making  said  trip  said 
sum,  to  include  all  expenses  of  such 
assistant.  The  computation  of  mileage 
in  each  oase  is  to  be  made  from  the 
place  of  arrest  to  hospital  by  the 
nearest  route  usually  traveled. 

Provided,  that  the  said  Sheriff  shall 
furnish  all  necessary  means  of  trans- 
portation  without  caarge  other  than 
as  above  allowed.  The  cost  specified 
in  this  Section  shall  be  paid  out  of 
the  County  Treasury  of  the  proper 
county." 

Mileage  is  defined  in  Bouvier's  Law  Dictionary  as  "a 
compensation  allowed  by  law  to  officers  for  their  trouble  and 
expenses  in  traveling  for  public  business."  This  definition 
nas  been  used  and  approved  in  Howe  vs.  Abbott,  78  Cal.  270, 

20  Pac.  572;  . eston  County  vs.  Blakely,  20  yo.  259,  123  Pac. 
72;  Heed  vs.  Gallet,  50  Idaho  638,  299  Pac.  337.  It  will  be 
noted  in  the  above  definitions  that  mileage  is  allov/ed  to 
officers  in  order  to  pay  him  for  his  trouble  and  for  his  ex- 
penses end  is  personal  to  him.  This  fact  is  recognized  in 
Richardson  vs.  otate,  63  N.&.  593,  in  which  the  Supreme  Court 
of  Ohio  said: 

"And  the  ’mileage*  allowed  him  is  in- 
tended to  compensate  him  for  expenses 
of  his  t:.*avel  on  official  business. 

That  is  the  legal  meaning  and  import  of 
the  term.  It  is  defined  in  the  Century 
Dictionary  as  ’payment  allowed  to  a 
public  functionary  for  the  expenses  of 
travel  in  the  discaarge  of  his  duties, 
according  to  the  number  of  miles  passed 
over* . The  same  uef inition  substantially 
is  found  in  Bouvier’s  and  other  law  diction- 
aries. The  commissioner  is  at  liberty, 
under  our  statute,  to  adopt  and  pursue  his 
own  method  and  moans  of  travel,  tie  may,  if 
he  chooses,  travel  by  railway  when  accessible, 
or  by  vehicle  hired  by  him,  or  use  his  own 
conveyance.  But,  whatever  the  mode  adopted, 
he  must  pay  all  tne  expenses  incurred,  and 
his  only  source  of  reimbursement  is  the 
amount  of  the  mileage  allowed  him." 
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Therefore,  the  mileage  given  him  by  the  statute 
is  to  compensate  him  for  the  trip  and  if  he  took  more 
than  one  patient,  the  expenses  incurred  by  him  would  prob- 
ably be  the  seme.  The  intentions  of  the  Legislature  may 
be  gleaned  from  the  wording  of  the  statute  itself.  Be- 
cause it  allows  #1.00  per  day  "to  the  support  of  each 
patient",  the  Legislature  must  have  taken  into  consideration 
those  instances  when  the  sheriff  would  take  more  than  one 
patient,  and  while  they  allowed  him  only  ten  cents  per  mile 
for  mileage,  still  they  allow  a dollar  per  day  for  each 
patient. 


COi.CLU^IuN 


It  is,  therefore,  the  opinion  of  this  department 
that  wuen  a sheriff  takes  two  patients  to  a Gtate  Hospital, 
he  is  entitled  only  to  ten  cents  a mile  as  mileage. 


Respectfully  submitted. 


0 XIV  :.  NOLEN 

iissistant  Attorney-General 


APPROVED  By: 


JTeT  TAYLOR 

(Acting)  Attorney-General 


A0»K:VAL 


COUNTY  CLERK: 


.ider  the  statutes  Is  entltl6u.  tc>  retain  only 
$1700.00  per  annum  for  himself.  On  failure 
to  pay  maximum  amount  deputies  or  assistants 
may  receive  under  the  statute.  Clerk  cannot 
retain  difference  for  himself. 


December  14,  1937. 


Honorable  John  C.  rope 
irosecuting  Attorney 
ebster  County 
Marshfield,  Missouri 


Dear  Ar: 


This  department  acknowledges  receipt  of  your 
letter  of  November  20th,  wherein  you  make  the  following 
inquiry: 

"Under  section  11811  h.  o.  1929 
ana  uaws  1933,  page  369,  the  county  clerk 
of  our  county  Is  entitled  to  retain 
the  sum  of  $1,700.00  for  himself  and 
pay  to  his  deputies  and  assistants  the 
further  sum  of  $1,600.00. 

"In  our  county  the  Clerk  has  been  draw- 
ing the  sum  of  pl66.66  and  paying  his 
deputy  the  sum  of  .;108.00,  thereby  using 
the  total  amount  of  >3,300.00,  the 
total  yearly  allov/ance  to  both. 

"In  your  opinion,  can  the  clerk  legally 
draw  more  than  $1,70GCD  for  himself  by 
reducing  the  amount  of  his  deputy  and 
assistant  hire." 

section  11811,  referred  to  in  your  letter,  page 
37u,  r.aws  of  lAssouri,  1933,  "rom  which  the  pertinent 
part  is  as  follows: 

"J3je  aggregate  amount  of  fees  that 
any  clerk  of  the  County  Court  under 
articles  2 and  3 of  this  Chapter  shall 
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be  allowed  to  retain  for  any  one 
year*  s service  shall  not  in  any 
case  exceed  the  amount  hereinafter 
set  out#  *«•*#*****■*  in 
counties  having  a population  of 
16,000  and  less  than  17,500  persons, 
the  clerks  ah all  be  allowed  to  retain 
.*1700.00  for  themselves,  and  shall 
be  allowed  to  pay  for  deputies  and 
assistants  S#>1600.00;  * * #” 

±he  above  section  was  repealed  and  reenacted  by  the  59th 
General  assembly.  Laws  of  Missouri,  1937,  page  441,  but 
makes  no  material  change  in  the  salaries  or  does  not  affect 
the  question  whiah  you  present,  and  hence  we  merely  refer 
to  it  without  quoting  any  of  its  provisions# 

Under  -action  11010,  R#  d#  ho#  1929,  the  clerk 
of  the  county  court  has  certain  duties  with  respect  to 
making  quarterly  returns.  ->aid  section  reads  in  part  as 
follows: 


"^very  clerk  of  a court  of  record 
in  every  county  in  this  state  shall 
irake  return  quarterly  to  the  county 
court  of  all  fees  by  him  received 
to  date  of  return,  from  whom  received 
and  for  what  services,  giving  the 
amount  of  each  fee  received,  and  of 
the  salaries  by  him  actually  paid  to 
Ills  deputies  or  assltants,  stating 
the  same  in  detail  and  verifying 
the  same  by  his  affidavit.  duch 
statement  shall  include  all  fees  for 
all  services  of  whatever  character 
done  in  his  official  capacity,  giving 
the  name  of  each  deputy  or  assistant, 
the  length  of  tire  each  was  employed, 
and  the  amount  of  money  paid  to  each# 
‘Ihe  county  court  shall  at  each  regular 
session  examine  such  statement,  and 
may  examine  any  person  as  to  the 
truth  of  the  same,  and  allow  all 
necessary  clerk  or  deputy  hire,  not 
exce  ding  the  an  ount  allowed  in  the 
next  succeeding  section  of  this 
chapter  for  deputies  or  assistants, 
and  deduct  the  same  from  the 
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aggregate  aiiount  received  by  the 
clerk,  and  if  there  be  an  amount 
still  in  the  hands  of  the  clerk 
exceeding  the  stuns  specified  in 
the  next  section  succeeding,  the 
court  shall  ascertain  the  amount 
of  such  excess  over  and  above 
the  amounts  allowed  to  be  retained 
by  the  clerk  and  paid  to  deputies 
and  assistants,  and  make  an  order 
directing  such  clerk  to  pay  the 
amount  so  ascertained  into  the 
county  treasury:  * * * * * * 

»»e  call  your  attention  to  the  fact  that  the  statute  uses 
the  words,  "and  of  the  salaries  by  him  actually  paid  to 
his  deputies  or  assistants."  Y»e  think,  clearly,  that 
vie ct ion  11811,  supra,  is  a limitation  of  the  maximum 
amount  that  a county  clerk  can  retain  and  that  the  said 
section  contains  also  the  maximum  amount  which  can  be  paid 
to  deputies. 

In  the  decision  of  Ilolman  v.  City  of  bacon, 

155  iio.  398,  1.  c,  402,  the  court  follows  the  legal  principal 
to  the  effect: 

" .rt.  recognized  rule  of  statutory 
construction  is  that  a public  officer 
cannot  demand  any  compensation  for 
his  services  not  specifically  allowed 
by  statutes  and  that  statutes  fixing 
such  compensation  must  be  strictly 
construed, " 

.there  are  many  other  decisions  to  like  effect. 


Conclusion, 


Ihe  compensation  of  an  officer  Is  a matter  of 
statute,  not  a contract,  and  is  incidental  to  the  office. 
An  officer  assumes  an  office,  accepts  the  terms  of  the 


lion.  John  C.  i ope 


-4- 


uec*  14,  1937. 


statute  governing  the  salary  or  remuneration  he  Is 
to  receive,  and  If  the  statutes  fix  the  maximum  salary 
that  is  all  the  salary  that  he  Is  le  gaily  entitled  to 
receive,  and  merely  because  th6  statute  gives  to  him 
the  right  to  pay  the  deputies  or  assistants  ,1600.00 
it  does  not  give  hit  the  legal  right  to  thwart  the 
purpose  of  the  statute  and  receive  more  compensation  than 
is  provided  by  said  statute. 

Therefore,  t:  o Clerk  is  entitled  to  retain 
only  1700. (X)  per  ann  m for  himself  personally,  under  the 
facts  an  statutes  which  you  present  to  us.  If  he  does 
not  pay  the  deputies  or  assistants  the  maximum  amount  which 
said  deputies  or  assistants  may  receive  under  the  statute, 
the  difference  should  be  paid  into  the  county  treasury 
instead  of  being  retained  by  the  Clerk  himself. 


respectfully  submitted. 


OLLIVEK  W.  NOLEN 

assistant  ^ttorney-C-eneral 


APPROVED: 


(acting) 


7 .■"'."'■•m'L.R — 

Attorney-Oeneral 
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WATERS:  UOUNuARImS : MiATiS:  State  lines,  as  well  as  other  lines 

Dounaea  by  a river  change  with  the 
gradual  changing  or  the  course  or  the 
river,  out  ao  not  change  ii  the  change 
is  suuaen  ana  oy  avulsion. 


February  17,  1937 


Senator  ’Vi  111  an  Jr’,  uinn, 
Jefferson  City,  Missouri. 


Dear  Senator: 


<e  understand  the  following  to  be  the  situation 
about  which  you  inquire: 

The  center  of  the  kes  ..oines  River, 
as  the  State  of  Missouri  was 
originally  laid  out,  is  the  north 
line  of  Missouri,  but  the  channel  of 
the  Des  ...oines  .viver  has  changed  in 
the  not  distant  past  so  that  now 
there  is  quite  a considerable  tract 
of  land  on  the  south  side  of  the  Des 
.joines  Kiver  as  it  now  riows  that 
was  prior  to  the  change  of  said  river 
on  the  north  side  thereof,  and  you 
desire  to  know  the  law  with  reference 
to  determining  the  present  true  line 
between  the  State  of  ...issouri  and  the 
State  of  Iowa. 

The  Act  of  Admission  of  Missouri  into  the  Union, 
found  on  page  54  of  the  Revised  Statutes  of  Missouri,  1929, 
establishes  the  northern  line  of  Missouri  in  the  following 
language: 


” • * * thence  east  from  the  point 
of  intersection  last  aforesaid,  along 
the  said  r>ar°llel  of  latitude,  to  the 
middle  of  the  channel  o-r  the  rrain  fork 
of  the  said  r* ver  Des  Moines;  thence 
down  and  along  the  middle  of  the  main 
channel  of  the  said  river  Des  Moines, 
to  the  mouth  of  the  seme,  where  it 
empties  into  the  Mississippi  river; 
thence  due  east  to  the  middle  of  the 
main  channel  of  the  Mississippi  river.” 
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This  Act  of  Congress  was  annroved  larch  6,  1820,  and 
on  June  27,  1821,  the  Disaouri  Legislature  accented  the  condi- 
tions In  the  Act  of  Admission  prescribed  hr  tve  Congress,  end 
on  August  10,  1P21,  the  rTesiflent  of  the  United  States  issued 
his  proclamation  announcin'*  the  acceptance  by  this  state  of 
that  condition. 

The  Act  of  Admission  into  the  Uhion  of  the  State  of 
Iowa  wes  dated  December  28,  1846  (9  Stat.  L.  117),  and  was 
accepted  by  the  State  of  Iowa  on  January  15,  1849. 

In  United  States  Statutes  at  Large,  Vol.  5,  p.  742, 
entitled  "A n Act  for  the  Admission  of  the  States  of  Iowa  and 
Florida  into  the  Union"  and  so  admitting  the-.,  is  defined 
the  boundary  or  the  State  of  Iowa  as  follows: 

"Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States 
of  A.jerica  in  Confess  assembled,  That 
the  States  of  love  and  Florida  be, 
and  the  Sams  are  hereby,  declared  to  be 
Stetee  of  the  United  States  of  America, 
and  are  hereby  admitted  into  the  Uhion 
on  equal  footing  with  the  original  States, 
in  all  respects  whatsoever. 

"Sec.  2.  And  be  it  further  enacted.  That 
the  following  shell  be  the  boundaries  of 
the  said  State  of  Iowa,  to-wit:  Beginning 
at  the  mouth  of  the  Des  -.oines  river,  at 
the  middle  of  the  lisaissippi , thence  by 
the  middle  of  the  channel  of  that  river 
to  a parallel  of  latitude  passing  through 
the  mouth  of  the  Mankato,  or  Blue-Earth 
river,  thence  west  alonp  the  said  parallel 
of  latitude  to  a point  where  it  is  inter- 
sected by  a meridian  line,  seventeen 
degrees  and  thirty  minutes  west  of  the 
meridian  of  ’/ashington  cTty,  thence  due 
south  to  the  northern  boundary  line  of 
the  Strte  of  Missouri,  thence  enetwardly 
following  that  boundarv  to  the  point  at 
which  the  same  intersects  the  Des  iloines 
river,  thence  by  the  middle  of  the  channel 
of  that  river  to  the  place  of  begin  ing. 

"Sec.  3.  And  be  it  further  enacted.  That 
the  said  State  of  Iowa  shall  have  con- 
current jurisdiction  on  the  river  -ississippi , 
and  every  other  river  bordering  on  the  said 
State  of  Iowa,  so  far  as  the  said  rivers 


Senator  miliar  M.  Quinn 


-3* 


2/17/37 


shall  for^  a common  boundary  to  said 
State,  and  any  other  State  or  States 
now  or  hereafter  to  be  formed  or  bounded 
by  the  same:  Such  rivers  to  be  common  to 
both:  And  that  the  said  river  DJ-sslssippi , 
and  the  navigable  waters  leading  into 
the  same,  shall  be  common  highways,  and 
forever  free  as  well  to  the  inhabitants 
of  said  State,  as  to  all  other  citizens 
of  the  United  States,  without  any  tax, 
duty,  impost,  or  toll  therefor,  imposed 
by  the  said  State  of  Iowa." 

Said  Act  shows  the  south  line  of  the  State  of  Iowa 
with  reference  to  the  matters  here  under  consideration  to  be 
as  follows : 


" * • • thence  eestv/ardly  following 
that  boundary  to  the  point  at  which 
the  same  intersects  the  Dee  -oines 
river,  thence  by  the  middle  of  the 
channel  of  that  river  to  the  place  of 
beginning",  the  place  of  beginning  being, 

"Beginning  at  the  mouth  of  the  Des  i.oines 
river,  at  the  middle  of  the  i ississippl, 
thence  by  the  middle  of  t*e  channel  of 
that  river  to  a oarellel  of  latitude 
oassing  through  the  mouth  of  the  LJankato, 
or  Blue-Earth  River,  thence  west,"  etc. 

United  States  Statutes  at  Large,  7ol.  9,  page  52,  approved 
August  4,  1846,  repealed  so  much  of  the  abo^e  Act  of  Admission  of 
the  State  of  Iowa  into  the  Union  as  relates  to  the  boundary  lines, 
and  prescribes  the  following  as  the  boundary  of  the  State  of  Iowa: 


"Begin:  ing  in  the  -.Idnle  of  the  main 
channel  of  the  Mississippi  River, 
at  a point  due  east  of  the  middle  of  the 
mouth  of  the  main  channel  of  the  Des 
Moines  River;  thence  up  the  middle  of 
the  uain  channel  of  the  said  . .oines 

River,  to  a point  on  said  river  where 
the  northern  boundary  line  of  the  State 
of  >»is80uri,  as  established  by  the  con- 
stitution of  that  State,  adopted  June 
twelfth,  eighteen  hundred  and  twenty, 
crosses  the  said  rdddle  of  the  ::ein 
channel  of  the  said  Des  i.oines  River; 
thence,  westwardly , along  the  said 
northern  boundary  line  of  the  State  of 
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klseourl , as  established  at  the  time 
aforesaid,  until  an  extension  of  said 
line  intersect  the  i:J.ddle  o f the  main 
channel  of  the  -.J.ssouri  iwiver;  thence,  up 
the  middle  of  the  main  channel  of  the 
said  Missouri  River,  to  a point  opposite 
the  middle  of  the  min  channel  of  the 
Big  Sioux  River,  according  to  Nicollet* s 
map;  thence,  up  the  main  channel  of  the 
said  Big  Sioux  River,  according  to  said 
map,  until  it  is  intersected  by  the 
parallel  of  forty-three  degrees  and  thirty 
minutes  north  latitude;  thence  east, 
along  said  parallel  of  forty-three  degrees 
and  thirty  minutes,  until  s&id  parallel 
Intersect  the  middle  of  the  main  channel 
of  the  Mississippi  River;  thence,  down 
the  middle  of  the  main  channel  of  said 
LLiseissippi  River,  to  the  place  of  be- 
ginning.” 


Section  2 of  said  Aot  mentions  the  dispute  between  the 
two  states  respecting  the  northern  line  of  liissouri,  end  refers 
the  question  to  the  Supreme  Court  of  the  United  States,  said 
Section  2 being  as  follows: 

”And  be  it  further  enacted.  That  the 
question  which  has  heretofore  been 
the  subject-matter  of  controversy  and 
dispute  between  the  State  of  liissouri 
and  the  Territory  of  Iowa,  respecting  the 
precise  location  of  the  northern  boundary 
line  of  the  State  of  Missouri,  shall  be, 
and  the  same  is  hereby,  referred  to  the 
Supreme  Court  of  the  United  States  for 
adjudication  and  settlement,  in  accord- 
ance with  the  act  of  the  Legislature  of 
id-ssouri,  approved  i-^arch  twenty-rive, 
eighteen  hundred  and  forty- f'ive,  and 
the  memorial  of  the  Council  and  Hou.ce 
of  Representatives  of  the  Territory  of 
the  Iowa,  approved  January  seventeenth, 
eighteen  hundred  and  forty-six,  by  which 
both  parties  have  agreed  to  *the  com- 
mencement and  speedy  determination  of 
such  suit  as  may  be  necessary  to  procure 
a final  decision  by  the  Supreme  Court  of 
the  United  States  upon  the  true  location 
of  the  northern  boundary  of  that  State;* 
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and  the  said  Supreme  Court  is  hereby 
invested  with  all  the  power  and 
authority  necessary  to  the  performance 
of  the  duty  imposed  by  this  section." 

Pursuant  to  the  directions  in  said  Act,  the  case  of 
Missouri  v.  Iowa,  7 Howard  1.  c.  679,  48  U.  S.  Rep.  1.  c.  679, 
was  decided  by  the  United  States  Supreme  Court  et  the  Jenuary 
Term,  1849,  in  which  decree  is  recited 

"that  the  true  and  proper  northern 
boundary  line  of  the  State  of  Missouri, 
and  the  true  southern  boundary  of  the 
State  of  Iowa  is  the  line  run  and  marked 
in  1816  by  John  C.  Sullivan  as  the 
Indian  boundary,  from  the  northwest 
corner  r;iede  by  said  Sulli von  .extending 
eastwardly, as  he  run  and  marked  the 
said  line,  to  the  middle  of  the  Ges 
koines  river;  and  that  a line  due  west 
from  said  northwest  corner  to  the 
midale  of  the  Missouri  river  is  the 
proper  dividing  line  between  said  states 
west  of  the  aforesaid  corner;  and  that 
the  states  of  Missouri  and  Iowa  are 
bound  to  conform  their  jurisdictions  up 
to  said  line  on  their  respective  sides 
thereof  from  the  river  Des  moines  to  the 
river  Missouri. " 

In  1850  the  Supreme  Court  of  the  Uhited  States,  in  the 
case  of  State  of  Missouri  v.  State  of  Iowa,  51  U.  S.  Rep.  1, 
10  Howard.  1,  adopted  the  report  of  the  commissioners,  and 
said,  1.  c.  48: 

"Prom  said  reports,  it  appears  that 
the  old  northwest  corner  of  the  Indian 
boundary  line,  made  by  John  C.  Sullivan 
in  the  year  1816  (and  referred  to  In 
our  former  decree),  is  found  to  be  at 
forty  degrees  thirty-four  minutes  and 
forty  seconds  of  north  latitude,  and 
at  about  ninety-four  degrees  thirty 
minutes  of  west  longitude  from  Green- 
wich; that  at  said  ’northwest  corner' 
was  planted  a large  cast-iron  monument, 
weighing  between  fifteen  and  sixteen 
hundred  pounds,  four  feet  six  inches 
long,  squaring  twelve  Inches  at  its  base, 
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and  eight  inches  at  its  top.  This 
monument  is  deeply  and  legibly  marked 
with  the  words  (strongly  cast  into  the 
iron)  ’missouri’  on  its  south  side,  and 
'Iowa*  on  its  north  side,  and  ’3tuts  Line* 
on  the  esst. 

"And  this  court  doth  adjudge  and  decree, 
that  said  monument  doth  nark  and  witness 
the  true  northwest  corner  of  the  Indian 
boundary  lines,  ns  run  by  John  C.  Sullivan, 
in  1816.  And  the  precise  corner  is  hereby 
established  and  declared  to  he  in  the 
centre  of  the  top  of  said  monument." 

And  further,  1.  c.  49: 

"Sullivan’s  line,  as  run  and  narked  in 
1816,  from  said  corner  east.,  to  the 
Dee  koines  River,  was  found  not  to be  a 
due  east  line;  but  that  more  or  lees 
northing  should  have  been  made  in  the 
old  line.  Nor  is  it  a straight  line, 
as  sudden  deviations  amounting  to  from 
one  to  three  degrees  frequently  occur; 
and  it  rarely  he- pons  that  any  two 
consecutive  miles  pursue  the  saae  direc- 
tion. It  also  appears,  that,  If  the 
whole  line  was  reduced  throughout,  to  a 
straight  line,  its  southing  would  be 
about  two  degrees  $rom  a due  aest  line." 

And  further,  1.  c.  50: 

"It  is  therefore  adjudged  and  decreed, 
that  Sullivan’s  line  is  eetablished  to 
run  through  the  wooden  mile  posts  and 
the  cast-iron  pillars  planted  ten  miles 
apart  on  said  line;  and  that  the  true 
and  proper  dividing  line  between  the 
States  of  Missouri  and  Iowa,  east  of 
the  monument  t.rected  at  the  ’old  north- 
west corner,’  begins  at  the  centre  of 
said  monument,  and  runs  eastwardly , 
(southing  about  two  decrees  of  a true 
east  line,)  through  the  centre  of  each 
wooden  post,  and  iron  pillar,  to  the  centre 
of  the  monument  erected  on  the  hank  of 
the  Dee  lioines  River.  .And  it  is  further 


Senator  H illiar  li.  ujnn 


-7- 


2/17/37 


adjudged  and  decreed,  that  a straight 
line  from  one  mile  post  to  another, 
and  from  a mile  post  to  a pillar;  end 
from  the  last  mile  post  to  the  monument 
on  the  bamc  of  the  Jes  moinee  River, 
is  the  true  and  proper  line,  and  that 
auch  straight  line  -shall  conclude  all 
other  marks.  *nd  it  is  further  adjudged 
and  decreed,  that  a line  extended  north 
eighty-eeven  decrees  thirty-eight  minutes 
east,  from  the  centre  of  the  monument 
erected  on  the  benrc  of  the  Ues  ^oines 
Hirer  to  the  middle  of  said  river,  is 
the  true  and  proper  boundary  line  be- 
tween the  States  of  Missouri  and  Iowa 
west  of  said  monument . " 

In  1895  the  States  of  Lisaouri  and  Iowp  had  another 
suit,  State  of  Ussouri  v.  State  of  Iowa,  160  U.  S.  688,  in 
which  the  true  boundary  of  the  states  wss  involved  as  to  a 
portion  about  twenty  lies  lonr  alonr  the  north  side  of  Kercer 
County.  The  State  of  f.issourJ  there  brought  suit  alleging 
that  the  State  of  lows  was  encroaching  on  the  former  state’s 
sovereignty  and  usurping  the  functions  of  rovernment  on  certain 
lands.  The  opinion  (1.  c..  691)  adjudges 

"that  the  true  and  proper  northern 
boundary  line  of  the  Stete  of  i.issouri, 
and  the  true  and  proper  southern  boundary 
line  of  the  State  of  Iowa  is  the  line 
run,  located,  marked  and  defined  by 
hendershott  and  .iner,  commi? sionere  of 
this  court,  under  the  order  and  decree 
of  this  court,  as  set  forth  in  their 
report  annexed  to  said  decree  of  January 
Z,  1651," 

and  the  Supreme  Court  appointed  commissioners  to  find  and  re- 
mark said  line  with  proper  and  durable  monuments. 

In  1896  the  Supreme  Court  of  the  United  States  in  the 
case  of  State  of  Missouri  v.  Stete  of  Iowa,  165  U.  S.  118, 
adopted  the  report  of  the  commie  si  oners  in  the  last  case  above 
noted,  but  as  these  two  cases  last  mentioned  do  not  immediately 
affect  the  natter  here  under  consideration,  but  concern  a 
portion  of  the  state  line  west  thereof,  we  do  not  refer  to  them 
more  extensively. 
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The  question  before  us  is,  where  is  the  state  line 
between  the  two  states  immediately  north  of  the  town  of 
Alexandria,  bearing  in  mind  that  originally  the  line  was 
the  center  of  the  lies  j^oines  kiver,  and  that  the  center 
of  the  Dee  koines  River  in  the  past  wa6  at  a different  place 
then  where  the  center  of  the  Lies  koines  Kiver  now  is,  there 
having  been  a change  which  affects  a considerable  quantity  of 
land,  and  it  being  uncertain  whether  said  effected  land  is 
in  the  State  of  i-issouri  or  in  the  State  of  Iowa? 

The  determination  of  that  question  involves  the  law 
of  accretion,  reliction  and  avulsion.  At  common  law,  land 
formed  by  accretion  belongs  to  the  riparian  owner  against 
whose  bank  it  is  deposited  and  is  governed  by  the  sene  rights 
of  ownership  that  pertain  to  the  mainland  of  such  riparian 
owner. 


Benne  v.  killer,  149  Mo.  228; 

Widdecom.be  v.  Chiles,  173  Mo.  195; 

L cCormack  v.  Miller,  23^  Mo.  463. 

The  latter  case  was  in  ejectment  involving  fifteen 
acres  of  land  on  Salt  River  which  formed  the  northern  boundary. 
The  chennel  of  the  river  moved  to  the  south,  forming  land  on 
the  other  side  of  the  river.  The  fifteen  eeres  were  formed 
over  a period  of  seventeen  years.  The  court  said: 

"A  running  stream,  forming  the  boundary 
line  between  contiguous  lands,  continues 
to  be  such  boundary  line,  although  the 
channel  may  change,  provided  the  change 
i 8 by  the  gradual  erosion  and  cutting  away 
of  its  banks  and  not  by  a sudden  change 
leaving  the  old  channel  and  forming  an 
entirely  new  and  different  channel.  (Cases 
cited.)  In  determining  whether  a riparian 
owner  has  title  to  land  in  controversy  by 
accretion,  the  length  of  time  in  which 
it  is  in  course  of  formation  is  of  no 
importance.  If  It  is  formed  by  a gradual. 
Imperceptible  deposit  of  alluvion.  It  Is 
accretion;  but  if  the  stream  changes  Its 
course  suddenly  and  in  such  manner  as  not 
to  destroy  the  inte  rity  of  the  land  in 
controversy  and  so  that  the  land  can  be 
identified,  it  is  not  accretion  and  the 
boundary  line  remains  the  same  as  before 
the  change  of  the  channel." 
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In  the  case  of  State  of  Missouri  v.  State  of  Nebraska, 
and  State  of  Nebraska  v.  State  of  Missouri,  196  U.  S.  23,  the 
question  before  the  court  was  the  true  boundary  line  between 
the  states  of  Missouri  and  Nebraska,  the  Missouri  River,  on 
July  5,  1867,  within  twenty-four  hours  and  during  a time  of 
very  high  water,  having  changed  its  course  so  thet  a new 
channel  was  made  which  placed  a portion  of  land  on  the  Llssouri 
side  of  the  thereafter  flowing  i-issouri  River,  The  Supreme 
Court  of  the  United  States  held  that  that,  being  a sudden 
change,  known  in  the  law  as  avulsion,  did  not  change  the  line 
between  the  two  states,  saying  1,  c.  34: 

"In  New  Orleans  v,  Uhited  States,  10 
Pet,  662,  717,  9 L,  ed.  573,  594, 
argued  elaborately  by  eminent  lawyers, 

Mr.  Webster  among  the  number,  this 
court  ssid:  ’The  question  is  well 
settled  at  common  law,  thet  the  person 
whose  land  is  bounded  by  a stream  of  water, 
which  changes  its  course  gradually  by 
alluvial  formations,  shall  still  hold  by 
the  same  boundary,  including  the  ac- 
cumulated soil.  No  other  rule  can  be 
applied  on  Just  principles.  Every 
proprietor  whose  land  is  thus  bounded 
is  subject  to  loss  by  the  seme  mean* 
which  may  add  to  his  territory;  and  as 
he  is  without  remedy  for  his  loss,  in 
this  way,  he  cannot  be  held  account- 
able for  his  gain,  ’ It  was  ended— 
what  is  pertinent  to  the  present  case — 
that  'this  Pule  is  no  less  Just  when 
applied  to  public  than  to  private  rights. ' 

The  subject  was  under  consideration 
in  iwissouri  v.  Kentucky,  11  Wall.  395, 

20  L.  ed.  116,  and  Indiana  v.  Kentucky, 

136  U.  S.  479,  34  L.  ed.  329,  10  Sup. 

Ct.  Rep.  1051.  But  it  again  came  under 
consideration  in  Nebraska  v.  Iowa,  143 
U.  S.  359,  361,  367,  370,  36  L.  ed. 

186,  187,  190,  191,  12  Sup.  Ct.  Rep. 

396,  398,  400.  In  the  latter  case,  the 
court,  after  referring  to  the  rule 
announced  in  Hew  Orleans  v.  United  States, 
and  citing  prior  cases  in  which  that  rule 
had  been  recognized,  ssid:  'It  is  equally 
well  settled  that  where  a stream  which 
is  a boundary,  from  any  cause  suddenly 


Senator  William  M. 


Quinn 


-10- 


2/17/37 


abandons  its  old  and  seeks  a new  bed, 
such  change  of  channel  works  no  change 
of  boundary;  and  that  the  boundary 
remains  as  it  was,  in  the  center  of  the 
old  channel,  although  no  water  may  be 
flowing  therein.  This  sudden  and 
rapid  change  of  channel  is  termed,  in 
the  law,  avulsion.  In  Gould,  Waters, 
sec.  159,  it  is  said:  *But  if  the 
change  is  violent  and  visible,  and 
arises  from  a known  cause,  such  as  a 
freshet,  or  a cut  through  which  a new 
channel  is  formed,  the  original  thread 
of  the  stream  continues  to  mark  the 
limits  of  the  two  estates. H 2 Bl.  Com. 

262;  Angell,  A’atercourses,  sec.  60; 

Hopkins  Academy  v.  Dickinson,  9 Cush. 

544;  Buttenuth  v.  3t.  Louis  Bridge  Co., 

123  111.  535,  5 Am.  St.  Hep.  545,  17 
N.  E.  439;  Hagan  v.  Campbell,  8 Fort. 

(Ala.)  9,  33  Am.  Dec.  267;  Den  ex  dem. 

Murry  v.  Sermon,  8 N.  C.  (1  Hawks)  56. 

These  propositions,  which  are  universally 
recognized  as  correct  where  the  boundaries 
of  private  property  touch  on  streams,  are 
in  like  manner  recognized  where  the 
boundaries  between  states  or  nations  are, 
by  prescription  or  treaty,  found  in  run- 
ning water.  Accretion,  no  matter  to  which 
side  it  adds  ground,  leaves  the  boundary 
still  the  center  of  the  channel.  Avulsion 
has  no  effect  on  boundary,  but  leaves  It  in 
the  center  of  the  old  channel.*  Again, 
in  the  same  case,  the  court,  referring 
to  the  very  full  examination  of  the 
authorities  to  be  found  in  one  of  the 
opinions  of  Attorney  General  Cushing 
(8  Ops.  Atty.  Gen.  175),  said:  *The  result 
of  these  authorities  puts  it  beyond  doubt 
that  accretion  on  an  ordinary  river  would 
leave  the  boundary  between  two  states  the 
varying  center  of  the  channel,  and  that 
avulsion  would  establish  a fixed  boundary; 
to  wit,  the  center  of  the  abandoned 
channel.  It  is  contended,  however,  that 
the  doctrine  of  accretion  hes  no  appli- 
cation to  the  Missouri  river,  on  account 
of  the  rapid  and  great  changes  constantly 
going  on  in  respect  to  its  banks;  but  the 
contrary  has  already  been  decided  by  this 
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court  in  Jeffries  v.  i^ast  Omaha  Land 
Co. , 134  U.  S.  178,  189,  33  L.  ed. 

872,  876,  10  Sup.  Ct.  Hep.  318.*  In 
Nebraska  v.  Iowa,  it  appeared  that 
the  Ixissouri  river  near  the  land  there 
in  dispute  had  pursued  a course  in 
the  nature  of  an  ox-bow,  but  it  suddenly 
cut  through  the  neck  or  the  bow  and  Eiade 
for  Itself  a new  channel.  The  court 
said:  ’This  does  not  come  within  the 

law  of  accretion,  but  that  of  avulsion. 

By  this  selection  of  a new  channel  the 
boundary  was  not  changed,  and  it  remained 
as  it  was  prior  to  the  avulsion,—  the 
center  line  of  the  old  channel;  end 
that,  unless  the  waters  of  the  river 
returned  to  their  former  bed,  became  a 
fixed  and  unvarying  boundary,  no  matter 
what  mi 0it  be  the  changes  of  the  river 
in  its  new  channel.*" 

59  C.  J. , Sec.  30,  subdivision  a,  page  63,  sets  out 
the  proceedings  to  be  followed  in  a suit  between  two  states 
to  determine  the  boundary  line,  thus: 

"A  question  of  boundary  arising  between 
the  United  States  and  one  of  the  states, 
or  between  two  states  is  not  of  a 
political  nature  and  is  susceptible  of 
Judicial  determination.  The  United 
States  Supreme  Court  has  original  Juris- 
diction of  suits  between  two  states,  or 
between  the  United  States  and  a state, 
to  determine  a state  boundary. 

"Nature  and  conduct  of  suit.  Such  suit 
may  be  brought  ty  a bill  in  equity  end 
is  to  be  conducted,  as  a general  rule, 
according  to  the  rules  of  pleading  and 
practice  of  the  court  of  chancery,  the 
court  acting,  ordinarily,  In  such  disputes 
in  the  same  manner  as  in  the  determination 
of  like  matters  between  private  individuals. 

By  reason,  however,  of  the  dignity  of  the 
parties  and  the  importance  of  the  interests 
involved,  such  controversies  are  not  to  be 
decided  upon  mere  technicalities,  but  the 
chancery  rules  should  be  so  raided  and 
applied  as  to  bring  the  cause  to  a hearing 
on  its  real  merits,  in  the  absence  of 
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leg! elation  particularly  prescribing 
the  procedure  to  be  followed;  and 
thus  the  court  will  not  be  obliged  to 
apply  the  sene  rules  as  to  parties,  or  the 
time  of  answering,  or  the  effect  of  laches 
or  the  lapse  of  time. 

"Award  or  decree  fixing  boundary.  As  a 
mode  of  settlinr  the  respective  rights 
of  the  parties  an  issue  at  low  may  be 
directed,  or  a commission  swarded,  or, 
if  the  court  is  satisfied  without  either, 
it  may  itself  determine  the  boundary.” 


You  do  not  define  in  the  facts  before  us  the  method 
by  which  the  change  in  the  center  of  the  Des  koines  River  oc- 
curred. If  the  change  from  the  original  line  of  the  river  was 
brought  about  gradually,  that  is,  by  the  gradual  process  of 
imperceptibly  depositing  particles  or  sediment  on  one  side  of 
the  river  and  washing  them  away  from  the  other  side,  then  the 
lands  are  accretions  and  belong  to  the  ripari  n owner  to  whose 
mainland  they  attach  by  this  gradual  process.  If  the  change 
occurred  by  reason  or  sudden  high  waters  or  by  the  outting  of  a 
ditch  which  caused  the  current  of  the  water  to  run  in  the  new 
location  and  the  old  river  bed  to  be  abandoned,  and  in  which 
change  of  the  river  there  wes  a part  of  the  land  that  had  never 
been  washed  away  and  that  was  loceted  between  the  old  and  the 
new  location  of  the  river,  then  such  a change  as  that  would 
not  change  the  boundary  line,  but  the  old  location  (which  was 
thereupon  abandoned)  would  continue  to  be,  for  the  purposes 
of  defining  the  rights  of  private  roperty  owners  with  reference 
to  the  river,  the  true  criterion  and  boundary  line. 

By  the  decision  in  the  care  lest  referred  to  of 
Missouri  v.  Nebraska,  the  Supreme  Court  of  the  United  States 
held  thet  these  same  rules  whioh  apply  with  reference  to  private 
property  like  ise  apply  with  reference  to  determining  whether 
the  line  between  states  or  nations  hap  chanped  on  account  of 
the  changed  water  course. 


CONCLUSION 


It  is  our  opinion  that  if  the  change  in  the  center 
of  the  Des  koines  River  wes  gradual,  that  is  by  the  deposit 
gradually,  little  by  little  and  bit  by  bit,  of  particles  of 
sand,  gravel  or  sediment,  by  which  there  has  been  added  to 
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the  lands  that  originally  constituted  the  Clark  County  lands, 
additional  lands,  the  same  would  be  accretion,  ana  the  line 
between  Tlssouri  and  Iowa  would  change  and  follow  the  gradual 
change  in  the  course  or  center  of  the  river.  If  the  land  in 
controversy  was  cut  off  from  the  mainland  to  whioh  it  formerly 
attached  by  sudden  high  water  which  left  a portion  of  the 
disputed  land  intact,  that  is  not  broken  up  into  snail 
particles  and  washed  away,  then  the  true  line  between  the 
two  states  would  be  the  line  as  it  was  prior  to  such  suuaen 
change . 


Tf  this  course  by  which  the  change  occurred  is  dis- 
puted, the  one  contending  that  it  was  a gradual  and  imperceptible 
change,  ana  the  other  contending  that  it  wus  a sudden  and  violent 
change , a question  of  fact  is  presented,  which  nay  be  determined 
by  the  trier  of  the  facts. 

The  Supreme  Court  of  the  United  States  has  original 
jurisdiction  of  a suit  between  two  states  and  involving  their 
territorial  boundaries.  They  frequently  are  memorialized  by 
the  Legislature,  and,  if  the  facts  justify,  that  court  may  find 
and  adjudge  the  true  line,  or  may  appoint  a commission  to  assist 
them  in  the  same. 

It  occurs  to  us  that  the  preferable  course,  in  order 
to  eliminate  uncertainties  and  to  finally  adjudicate  and  determine 
controversies  such  as  you  speak  of,  is  to  file  suit  in  the 
Supreme  Court  of  the  United  States  between  the  two  states  and 
have  a jud^ent  of  that  court  determining  finally  and  authorita- 
tively the  controverted  question. 


Yours  very  truly. 


LKAKL  .ArsOK, 

Assistant  Attorney  General. 


APPROVED: 


J.  S.  YLOit , 

(Acting)  Attorney  General. 
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LOTTERIES— Hollywood  and  similar  Theatre  scnemes 


March  23,  1937 


Hon.  S.  L.  Redman 
Prosecuting  Attorney 
(3-entry  County 
Albany,  Missouri 


Dear  Sir: 


We  have  your  request  of  March  19,  1937,  for  an  opinion, 
which  reouest  In  part  Is  as  follows: 

"I  desire  an  opinion  from  your  office  con- 
cerning the  legality  of  the  use  of  a game 
called  Hollywood,  In  connection  with  a 
moving  picture  business.  Enolosed  find  a 
pamphlet  which  the  promoters  of  this  game 
have  prepared,  explaining  Its  operation. 

The  game  Is  played  by  the  audience  at  the 
picture  show,  who  have  paid  a regular 
theatre  admission  aw-  received  a ticket  of 
admittance  to  a moving  picture  program, 
and  the  audience  compete  for  prizes  offered 
for  successful  p layers.  Each  person,  when 
he  enters  the  theater,  Is  given  a card  '"1th 
the  names  of  three  movie  stars,  and  during 
the  course  of  the  theater  program  the  game 
Is  played  on  the  screen  by  an  electric 
wheel  with  an  a'TOw  pointing  to  letters  of 
the  alphabet  on  the  dial,  which  electrlo 
wheel  Itself  Is  operated  siicoessively  by 
means  of  an  extension  cord  with  a button, 
placed  In  the  hands  of  different  persons 
In  the  audience.  Some  member  presses  the 
button  and  the  electric  mechanism  causes 
the  arrow  to  point  to  some  letter  on  the 
dial,  which  Is  shown  on  the  screen.  Each 
person  then  holding  a card  watehes  the 
letters  Indicated  on  the  screen,  and  If  It 
1 8 a letter  embodied  within  the  three  names 
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on  his  card,  he  checks  his  card  by  means 
of  punohlng  below  the  letter.  This  oner  tl  n 
1 s repeated  until  some  person  In  the 
audience  has  succeeded  In  getting  the  com- 
plete names  of  two  of  the  stars  on  his  card 
punched  out.  He  then  calls  "Hollywood,"  and 
is  a candidate  for  a money  nrl^e  which  he 
draws  by  number.  The  game  Is  continued  In 
operation  until  eleven  other  persons  have 
also  completed  a Hollywood,  and  twelve  prizes 
are  given,  totalling  ^15.00  In  money.  Should 
some  player  In  the  audience  score  a Hollywood 
score  within  the  first  twelve  spins  he  gets 
a grand  prize  of  a larger  sum  of  money.  If  It 
Is  not  won  In  one  night,  It  Is  doubled  and  Is 
played  for  at  the  next  theater  attend  ce." 

The  principle  underlying  all  lottery  laws  and  particular1 y 
Section  4“14  R.  S.  Missouri  1929,  is  that  a lottery  is  a scheme 
or  device  wherein  anything  of  value  Is,  for  a consideration, 
alloted  by  chance.  State  vs.  Emerson.  1 3.  W.  (2)  109.  Brooklyn 
Dally  Eagle  vs.  Vjorhles,  181  Fed.  579;  38  C.  J.  289. 

We  notice  In  the  pamphlet  furnished  with  your  letter 
describing  the  play  "Hollywood"  that  prizes  are  awarded  by 
spinning  a wheel.  The  arrow  or  wh«el  Is  reoulred  to  stop  on 
certain  letters  contained  In  names  on  cards  distributed  to  petrons 
as  they  enter  the  theatre.  Patrons  have  no  way  of  knowing  and 
cannot  find  out  when  and  where  the  arrow  of  the  '*heel  will  stop 
on  each  spin.  The  Supreme  Court  of  the  United  3tates  In  Dl1 1 Ingham 
vs.  McLaughlin,  68  L.  Ed.  742,  1.  c.  747  said: 

"What  a man  does  not  know  and  cannot  find  out 
is  chance  as  to  him,  and  Is  reoognlzed  as 
chance  by  the  law. " 

The  selection  of  these  letters  by  spinning  a wheel  is 
sufficient  to  constitute  the  element  of  chance  in  a lottery 
scheme. 
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The  third  and  last  element  “consideration"  la  present 
In  the  game  “Hollywood" . Feather a tone  va.  Independent  ervlce 
Station  (Tex.)  10  3.  W.  (2)  124;  City'  of  Wink  va.'  Griffith 
Amusement  Company  (Tex.)  100  3.  W.  (2)  695.  There  19  little 
or  no  distinction  between  the  game  "Hollywood"  and  other  similar 
gpmea  such  as  “Soreeno",  all  of  which  are  pi  In  lotteries, 
operated  In  violation  of  state  law. 

I am  enclosing  herewith  a copy  of  an  onlnlon  declaring 
scheme^  similar  to  "Bank  Night"  to  be  lotteries. 

It  Is  therefore  the  o ^lnlon  of  this  Department  that 
the  scheme  "Hollywood"  Is  a lottery  prohibited  by  the  Constitution 
and  statutes  of  Ulsrouri. 


Resnectfully  submitted. 


FRANKLIN  E.  REAGAN, 
Assistant  Attorney  General 


APPROVED: 


nr.  ta?lor 

(Acting  Attorney  General 
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AMENDMENT  NUMBER  FOUR: 

CONSERVATION  COMMISSION:  Has  power  both  by  Amendment  Number 

Four  and  Section  8211,  R.  S.  1929, 
to  confer  honorary  commissions 
on  persons  and  require  such  persons 
to  enter  into  a reasonable  bond 


September  7,  1937 


Honorable  J.  F.  Ramsey 
Acting  Director 
Conservation  Commission 
Jefferson  City, Missouri 


Dear  Sir: 


This  Department  is  In  receipt  of  your  recent  letter 
wherein  you  make  the  following  inquiry: 

nI  am  quoting  below  an  excerpt  from 
the  minutes  of  the  last  meeting  of 
the  Conservation  Commission  which  was 
held  in  Jefferson  City  on  August  9: 

" ’Mr.  Greensf elder  moved  that  the 
Acting  Director  confer  with  the 
attorney  General  relative  to  the 
power  of  the  Commission  to  issue 
special  commissions  to  other  than 
employees  of  the  Conservation  Com- 
mission, and  what  form  of  bond  could 
be  required  and  the  amount.* 

"I  would  greatly  appreciate  it  if  you 
would  let  me  have  a letter  giving  me 
your  opinion  in  this  matter,  and  your 
suggestion  of  the  form  of  bond  that 
should  be  required." 


On  November  3,  1936,  at  the  general  election  of  1936, 
Amendment  Number  Four  became  a law,  a part  of  the  Consti- 
tution, by  initiative.  The  effect  of  the  Amendment  was 
to  transfer  the  control,  management,  restoration,  con- 
servation and  regulation  of  the  bird,  fish,  game,  forestry 
and  all  wild  life  resources  of  the  State  from  the  Com- 
missioner of  Game  and  Fish  to  a Commission  to  be  known 
as  the  Conservation  Coiumission.  Prior  to  the  effective 


Honorable  J.  P.  Ramsey 


2 


September  7,1937 


date  of  Amendment  Humber  Pour,  which  was  July  1,  1937, the 
Commissioner  of  Game  and  Fish  was  empowered  to  appoint 
deputy  Game  and  Pish  Commissioners,  under  Section  8211, 
Revised  Statutes  Missouri  1929,  which  is  as  follows* 

"The  state  game  and  fish  commis- 
sioner shall  have  power  to  ap- 
point at  any  time  one  or  more 
deputies,  from  each  congression- 
al district,  who  shall  assist  him 
in  the  discharge  of  his  duties, 
and  such  deputies  shall  have  like 
power  and  authority  as  is  herein 
provided  for  the  game  and  fish 
commissioner;  but  such  deputies 
shall  be  subject  to  the  super- 
vision and  control  of  the  game 
and  fish  commissioner  and  subject 
to  removal  by  him.  Such  depu- 
ties shall  each  receive  a per 
diem  of  four  dollars  per  day, for 
each  day  while  under  the  direction 
of  the  state  game  and  fish  commis- 
sioner, to  perform  services  in  the 
enforcement  of  fish,  game  and 
birds  laws,  and  their  actual 
necessary  e xpenses  incurred  while 
working  under  the  direction  of  the 
state  game  and  fish  commissioner, 
which  expenses  shall  be  paid 
monthly  upon  vouchers  verified  under 
oath  and  approved  by  the  state  game 
and  fish  commissioner,  and  paid  out 
of  the  game  protection  fund." 


Amendment  Number  Four  contains  the  expression 

"and  the  administration  of  the  laws 
now  or  hereafter  pertaining  thereto." 


In  the  fourth  paragraph  a similar  expression  is  used 

"and  for  the  administration  of  the 
laws  pertaining  thereto  and  for  no 
other  purpose." 
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This  Department  has  ruled  heretofore  that  the  lavs 
pertaining  to  the  Game  and  Fish  Department  of  the  State 
of  Missouri  remained  in  full  force  and  effect  after  the 
commissioner  of  game  and  fish  has  been  superseded  by  the 
Conservation  Commission.  Of  course,  it  must  be  borne 
in  mind 'that  Amendment  Number  Four  repeals  all  the 
laws  or  sections  which  were  inconsistent  with  the  amend- 
ment itself. 

The  Amendment,  in  the  third  paragraph,  contains  the 
following  provision; 

"A  Director  of  Conservation  shall  be 
appointed  by  the  Commission  and  such 
director  shall,  with  the  approval  of 
the  Commission,  appoint  such  assist- 
ants and  other  employees  as  the  Com- 
mission may  deem  necessary  The  Commis- 
sion shall  determine  the  qualifications 
of  the  director,  all  assistants  and 
employees  and  shall  fix  all  salaries, 
except  that  no  commissioner  shall  be 
eligible  for  such  appointment  or  em- 
ployment • M 


hearing  in  mind  the  provisions  of  Section  8211  and 
the  provisions  of  Amendment  Number  Four  which  we  have 
herein  referred  to  and  quoted,  we  are  of  the  opinion 
special  commissions  may  oe  issued  by  the  Director, 
acting  under  the  direction  and  with  the  approval  of  the 
Conservation  Commission;  that  the  Conservation  Commis- 
sion has  such  power  both  by  the  statute  and  by  the 
amendment  itself. 

Me  think  it  is  discretionary  with  the  Conservation 
Commission  as  to  the  title  and  limitation  of  the  duties 
of  such  persons  who  are  given  commissions,  and  it  would 
appear  that  the  title  of  Deputy  State  Game  and  Fish 
Commissioner  could  no  longer  be  conferred  upon  any  per- 
son as  the  Game  and  Fish  Commissioner  no  longer  exists, 
and  that  title  would  be  in  conflict  or  inconsistent 
with  Amendment  Number  Four. 
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With  reference  to  requiring  a bond  of  any  person 
seeking  an  honorary  position  we  likewise  think  it  is 
discretionary  with  the  Conservation  Commission.  Section 
8206,  Revised  Statutes  Missouri  1929,  required  the  Game 
and  Fish  Commissioner  to  enter  into  a bond  with  the  State 
of  Missouri  in  the  sum  of  Five  Thousand  Dollars  (id, 000), 
There  is  no  other  statute  relating  to  any  other  employee 
or  person  being  compelled  to  execute  a bond  for  entering 
upon  active  or  honorary  duties.  Amendment  Number  Four 
has  placed  the  control  and  management  of  the  fish  and 
game  life  in  the  hands  of  the  Conservation  Commission, 
and,  having  the  exclusive  power  to  name  all  employees 
and  officers  of  the  Commission,  if  the  commission  desires 
as  one  of  the  qualifications  to  name  a person  that  such 
person  execute  a bond  in  a reasonable  amount  for  faithful 
performance  of  duties,  we  think  it  entirely  within  the 
power  of  said  Commission  to  demand  such  a bond,  the  form 
of  the  bond  to  be  the  usual  form  which  is  executed  by 
officers  and  employees  in  the  State  of  Missouri,  which 
shall  demand  of  the  principal  that  he "shall  well,  truly 
and  faithfully  discharge  and  perform,  according  to  law, 
all  and  singular  the  official  duties"  conferred  upon 
him. 


The  oath  of  office  and  the  form  of  bond  attached  to  your 
inquiry  are  sufficient  in  iorm  and  substance  and  may  be 
changed, where  necessary, to  meet  the  requirements  of  the 
title  when  the  title  is  designated  by  the  Conservation 
Commission. 


Respectfully  submitted, 

OLLIVER  W.  NOLEN 
Assistant  Attorney  General 

APPROVED: 


J.  El  TAYLOR 

(Acting)  Attorney  General 
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DENTISTS:  Contents  of  window  and  door  plate  notices. 


July  23,  1937 


Doctor  R.  R.  Rhoades 
Secretary  Missouri  Dental  Board 
Jefferson  City,  Missouri 


Dear  Doctor  Rhoades: 


r 


A 
7 I 


This  office  is  In  receipt  of  you r reaueet  for  an  opinion 
reading  as  follows: 


"At  the  meeting  of  the  Missouri  Dental  Board 
held  in  Kansas  City,  Saturday  April  3rd,  the 
question  was  discussed  whether  under  the  terms 
of  our  new  law,  a dentist  would  be  allowed 
to  have  the  words  X-Ray  or  gas  upon  their 
window  or  door  plate,  also  the  use  of  a neon 
sign  with  the  word  dentist  or  X-Ray  on  sutfh 
signs. 


We  have  also  had  an  lnouiry  whether  It  was 
legal  for  a dentist  to  have  printed  upon  hia 
receipts  he  gives  to  his  patients  after  payment 
of  their  account,  the  word  X-Ray  and  gas. 

We  have  had  many  Inquiries  aboat  thin  after 
sending  a copy  of  the  new  law  to  each  dentist 
throughout  the  Otate,  therefore  we  are  very 
anxious  to  get  a written  opinion  from  you, 
so  we  might  advise  then  on  tho-:e  natter;!." 

We  shall  answer  your  Questions  in  the  order  in  which  they 
have  been  as&ed. 
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I. 

:,r-ntlst  • may  not  uoe  words 
11  X-Ray'1  or  "dasw  upon  their 
window  or  door 


The  Dental  Practice  Act  Is  very  speclflo  In  respect  to 
this  question.  Section  13566  authorizes  the  revocation  of  a 
dentist* s certificate  of  registration  or  his  license,  or  both, 
upon  the  grounds  therein  set  out.  In  the  last  part  of  this  section 
it  is  specifically  stated  that: 

"any  dentist  licensed  under  this  act  may 
announce  by  way  of  professional  card  con- 
taining only  the  name,  title,  degree, 
office,  location,  office  hours,  phone 
number  and  resident  address  and  phone 
number  if  desired,  and  if  he  limits  his 
practice  to  a specialty  he  may  announce 
it  but  such  cards  shall  be  not  greater  in 
size  than  three  and  a half  inches  by  two 
inches*  * *or  he  or  she  may*  * *di splay 
the  name  of  the  licensee  on  the  premises 
where  engaged  in  the  profession  upon  the 
windows  thereof  and  by  a door  plate  or  a 
name’  or  office  directory  when  the  information 
is  limited  to  that  of  the  professional  card. 

* * * ^Provided,  that  the  name  and  title 
of  the  registrant  shall  not  be  displayed 
in  lettering  larger  than  seven  inches  in 
height. * » *" 

These  specific  and  plainly  chosen  words  indicate  with 
brevity  and  clarity  the  information  which  a dentist  may  lawfully 
and  legally  place  uoon  his  door  plate  or  upon  the  window  of  his 
establishment.  The  naxim  "expresaio  unius  est  excluslo  alterlus" 
is  never  more  applicable  than  in  construing  statutes.  Keane  vs. 
Strodtman,  18  3.  W.  (2)  896.  Clearly  this  is  a proper  plaoe 
for  the  application  of  this  maxim.  The  legislature  has  expressly 
stated  what  may  be  permitted  to  be  placed  on  the  window  or  door 
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plate  of  the  premises  wherein  the  licensee  Is  operating,  and 
by  so  doing  have  excluded  the  use  of  any  other  words  or  In- 
formation upon  the  window  or  upon  the  door  plate. 

CONCLUSION. 

It  is  therefore  the  opinion  of  this  office  that  under 
the  provisions  of  the  Dental  Practice  Act  the  words  "X-Ray"  or 
"Gas"  may  not  be  used  upon  the  window  or  door  plate  of  a 
registered  and  licensed  dentist  of  this  state,  as  such  would 
violate  the  terns  and  spirit  of  Section  13566  as  contained  In 
that  act. 


II. 

Dentist  gay,  not  gdveff.tj.fle 
by.  means  of.  a neon  sign. 

You  next  Inquire  as  to  the  use  of  a neon  sign  in  connection 
with  the  words  "Dentist"  or  "X-Ray".  Section  13666  Is  also 
specific  In  respect  to  advertising  by  means  of  light  signs  and 
after  providing  that  a dentist* s certificate  of  registration  or 
license,  or  both,  may  be  revoked  or  suspended  for  any  of  the 
following  causes,  provides: 

"for  unprofessional  or  dishonorable  oonduot 
or  for  gross  Ignorance  or  efficiency  In  his 
or  her  profession.  Unprofessional  conduct 
shall  include,  but  not  by  way  of  limitation, 

* ^advertising,  directly  or  Indirectly, 
by  means  of  large  display,  glaring  light 
signs,  or  containing  as  a part  thereof  the 
representation  of  a tooth,  teeth,  bridge 
work  or  any  portion  of  the  human  head;*  * *" 

A proper  interpretation  of  this  phrase  ie  essential  to  the 
correct  solution  of  your  request.  In  the  first  place,  it  roust 
be  remembered  that  each  word  or  term  used  in  the  statute  is  pre- 
sumed to  be  used  by  the  legislature  In  its  ordinary  and  usual 
eenee  and  should  be  accorded  Its  ordinary  meaning.  0*Ualley  vs. 
Continental  Life  Insurance  Company,  96  3.  W.  (2)  83?,  336  Mo. 

1116.  Giving  the  afore  quoted  phrase  further  consideration  It 
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appears  that  there  are  three  kinds  of  advertising  which  are  pro- 
hibited thereby.  First,  advertising  by  means  of  large  display 
signs.  Second,  advertising  by  means  of  glaring  light  signs.  Third, 
advertising  containing  as  a part  thdreof  the  representation  of 
a tooth,  teeth,  bridge  work  or  any  portion  of  the  human  head. 

It  is  auite  apparent  thftt  the  use  of  the  comma  affier 
the  wo i*d  display,  Is  used  to  Indicate  omitted  words,  the  words 
omitted  being  "by  means  of”.  As  heretofore  stated  words  or 
terms  used  in  statutes  are  to  be  given  their  meaning.  The  comma, 
as  defined  In  Webster*  s International  Dictionary  is  referred  to 
as  follows: 


"Punctuation.  A point  (now,)  used  to  mark 
the  smallest  structural  divisions  of  a 
sentence.  In  present  usage  It  primarily 
makes  clear  the  grammatical  (pooping,  rather 
than  Indicates  rhetorical  pauses,  and  is 
generally  employed;  (1)  to  set  off  words, 
phrases,  and  clauses  that  are  Independent, 
parenthetical,  or  appositlonal;  as  ‘Hail, 

Caesar!'*  * *(2)  to  Indio ate  omitted  words: 
as,  'Mishap  might  divide  them;  Mistrust, 
never.'*  * *(3)  to  separate  words  and 
phrases  of  like  construction  used  In  a 
serlew;  as,  'the  virtues  of  faith,  hope, 
and  charity.*  (4)  To  mark  off  phrases  and 
clauses  of  a complex  or  compound  sentence." 

The  comma  In  this  phrase  clearly  takos  the  plaoe  of  omitted  words 
for  otherwise  It  oould  be  entirely  eliminated. 

The  word  "glaring"  as  defined  In  Webster' s Dictionary  is 
In  part  as  follows: 

"Glaring,  p.a.*  * *Emlttlng  or  reflecting 
a bright  or  dazzling  light;  dazzling,  vivid; 
brilliant." 

"Glaring"  as  used  in  its  ordinary  sense  and  recognized  by 
the  courts  is  as  Webster  has  defined  It.  It  means  "bright, 
dazzling".  Connoly  vs.  Cincinnati,  No.  ft  T.P.  Company,  224  8.W. 
670,  189  Ky.  123. 
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Theirs  oannot  be  ary  doubt  but  what  Neon  Signs  are  bright 
and  dazzling.  In  fact  the  universal  adoption  by  business  and 
merchandizing  establishments  for  the  purpose  of  catching  the  eye 
of  prospective  customers  proves  beyond  a question  of  a doubt 
that  that  type  of  sign  is  bright,  vivid,  dazzling  and  instantaneously 
catches  the  eye  of  all  who  pass  by. 

CONCLUSION. 

The  conclusion  is  inescapable  that  neon  signs  constitute 
"glaring  lisht  signs",  and  therefore  advertising  by  registered 
snd  licensed  dentists  by  such  means  is  specifically  prohibited 
by  Section  13566  of  the  new  Dental  Practice  Act. 

III. 

Use  of  the  worde 
and  "Gas"  upon  receipts 
not  specifically  prohibited. 
but  mav  constitute  unpro- 
fessional or  dishonorable 
conduct. 

As  heretofore  stated.  Section  1.3566  of  the  new  Dental 
Practice  Act  authorizes  the  revocation  of  the  certificate  of  regis- 
tration or  license  "for  unprofessional  or  dishonorable  conduct". 

While  a number  of  actfe  are  specifically  determined  to  be  unpro- 
fessional conduct,  the  specification  there  made  is  general  and  not 
to  be  construed  as  a limitation  upon  the  use  of  the  term.  3y  the 
second  paragraph  of  part  three  of  this  section  the  act  specifically 
designates  what  may  b*  placed  upon  the  professional  card  of  a 
licensed  and  registered  dentist,  what  nhy  be  placed  in  "public 
print",  what  may  be  placed  on  a card  announcing  change  of  place 
of  business,  absence  from  or  return  to  business,  what  may  be 
placed  on" appointment  cards",  what  may  be  displayed  on  the  premises 
where  the  dentist  is  engaged  in  the  practice,  what  may  be  displayed 
upon  the  windows  of  such  promises,  on  the  door  plate,  and  what 
may  be  placed  in  the  name  or  office  riirootory.  ^oh  and  every 
one  of  these  means  of  announcement  surd  display,  is  limited  to  the 
information  contained  on  the  professional  card,  to^tt,  the  name, 
title,  degree,  office  location,  office  hours,  phone  number, 
residence  address  and  phone  number  and  the  speciality  practice, 
if  such  is  the  case.  In  each  and  every  one,  the  use  of  the  tor* 
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"X-Ray"  and  "Gas"  Is  excluded.  It  Is  therefore  difficult  to 
believe  that  the  s-olrit  or  purpose  of  these  provisions  would 
permit  the  use  of  these  words  "X-Ray"  and  "Gas"  upon  the  re- 
ceipt Issued  by  the  practitioner.  While  the  act  does  not  In 
clear  terms  specifically  forbid  the  use  of  these  words  on  a 
receipt,  yet  the  use  of  a receipt  with  these  words  upon  It  would 
not  be  consistent  with  the  spirit  of  the  act.  Whether  or  not 
the  use  of  such  words  would  constitute  dishonorable  and  unpro- 
fessional conduct  Is  a decision  which  must  be  first  made  by 
the  Dental  Board.  The  statute  places  that  duty  upon  the  Board, 
which  responsibility  must  be  met. 

The  foregoing  Is  based  upon  the  assumption  that  the 
terms  “X-Ray"  and  "Gas"  do  not  constitute  the  Identification  of 
a "specialty".  It  must  be  remembered  that  3ectlon  13566  authorizes 
a dentist.  If  he  limits  his  practice  to  a specialty,  to  designate 
or  announce  such  specialty.  If  a dentist  limited  his  practice 
to  the  talcing  of  "X-Ray"  pictures  or  to  the  administering  of 
"Gas"  a different  situation  might  be  presented. 

CONCLUSION* 

It  Is  the  opinion  of  this  office  that  the  new  Dental 
Practice  Aot,  passed  by  the  Fifty-Ninth  General  Assembly  and 
approved  by  the  Governor  Uarch  15,  1937,  does  not  In  specific 
terms  forbid  the  use  of  the  words  "X-Ray"  and  "Gas"  on  receipts 
Issued  by  practitioners  of  dentistry,  but  that  the  use  of  such 
words  In  suoh  manner  nay  constitute  unprofessional  or  dis- 
honorable oonduot  which  In  turn  constitutes  the  ground  for  the 
revocation  of  a dentist's  certificate  of  registration  or  license, 
or  both,  under  the  provisions  of  Section  13666  as  enacted  at 
the  1937  session  of  the  Missouri  Legislature,  unless  suoh  practi- 
tioner limits  his  practice  to  the  taking  of  "X-Rays"  or  to  the 
administration  of  "Gas",  in  which  case  such  specialty  might  be 
Indicated  on  his  receipt  Just  as  it  Is  permissible  to  indicate 
It  on  his  professional  card  or  the  window  of  the  premises  at 
which  he  operates. 


APPROVED: 


Assistant  Attorney 


submitted. 


J.  “ TAYLOR 

(Acting)  Attorney  General 
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FICTITIOUS  NAME  • Use  of  fictitious  name  as  a violation  of 

criminal  law. 


Hon.  Janes  :j.  Rooney. 

Proseoutin  Attorney, 

Clay  County, 
liborty,  irisuourl. 

Dear  :>lr: 

A request  for  r.n  opinion  hue  been  reouivod 
from  you  under  date  of  November  8U,  1G>36,  such  request 
being  in  the  following  terms: 

"Some  time  ago  Mr.  John  Butler  of  iix- 
Oalelor  Springs  was  operating  a oefo  known 
as  the  Butler  Cafe.  He  solw  his  buslnors  to 
a -’.an  by  the  name  of  Cowling.  Cowling  la 
now  in  (turtnorship  with  Mrs.  Lou  Kiohner.  At 
tho  tine  of  the  sale  Mr.  Butler  told  him  that 
lie  could  use  a sign  which  ho  had  on  which  won 
printed  ’Butler’s  Cafe’,  but  that  if  he  ever 
went  into  buslnean  again  he  would  expect  him 
to  stop  using  this  name.  Ur.  Butler  has  this 
name  registered  in  Jefferson  City.  Butler  is 
now  In  the  oafe  business  again  and  these  people 
have  cliangod  the  none  to  'Now  But  In r Cafo' . 

1 am  inclined  to  think  that  this  is  criminal 
under  the  statute  and  would  e predate  an  ex- 
pression of  your  opinion  in  the  matter. 

Thanking  y->u  In  advance,  I ura" 

R.  3.  Uo.  18H&,  election  1424?  provides  as  follows: 

**That  every  na  t©  under  which  any  per- 
son shall  do  or  transact  any  business  in 
this  state,  othor  than  the  true  name  of  such 
person,  in  heroby  declared  to  be  s fictitious 
nans,  and  It  st  all  be  unlawful  for  any  person 
to  engage  in  or  transact  any  business  in  this 
state  under  a fictitious  name  without  first 
registering  sa mu  with  tho  soorotory  of  state 
as  hereinafter  required.  (R.S.lfrlfc,  ^oc.l3?7C. )" 
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Section  14343  provides  for  the  method  of  re- 
gistration, section  14344  for  the  registration  foe  and 
section  14345  makes  the  engaging  In  or  transacting  of  any 
business  under  a fictitious  name  without  registration  a 
misdemeanor. 


Those  sections  have  boon  Identified  as  penal 
statutes,  and  their  constitutionality  upheld  in  tho  case 
of  Baa  sen  v.  Monokton,  308  Mo.  641,  874  3.  If*  404  (19r5). 

An  Interest ing  exposition  of  the  purpose  of 
these  statutes  Is  contained  in  tho  oase  of  uitzell  v. 
Shoecraft,  Eli  Mo.App*  436,  P74  9*  f,  880  (1985)  In  whlsh 
the  court  said; 

‘The  purpose  of  the  act  is  clearly  de- 
fined in  the  legislative  declaration  relative 
thereto,  vtfilch  is  found  in  session  Laws  of 
1919,  p.  628  Sec.  7,  us  follows: 

* ./he  re  an  there  la  no  adequate  law  in  this 
state  governing  the  transaction  of  business  un- 
der a fictitious  name,  and  whereas  hundreds  of 
thousands  of  dollars  are  annually  lost  to  honest 
business  by  tho  use  of  flotiticua  names,  und 
whereas  the  uao  of  a flotitloua  name  affords  a 
convenient  vehicle  for  the  perpetration  of  fraud 
an  emergency  la  declared  to  oxlst  within  the 
meaning  of  the  Constltltlon;  therefore  this 
aot  shall  take  affect  and  bo  in  force  from  and 
after  its  ap  roval** 

Nothing  could  bo  more  clear  than  this 
plain  doclnratl  n as  to  the  purpose  and  aoope 
of  the  act.  Its  history  may  be  stated  briefly 
as  follows;  It  was  Introduced  into  the  Uouse 
of  Representatives  as  House  bill  No*  676, 
and,  as  Introduced,  contained  sections  1 to 
7.  Section  3 made  failure  to  register,  as 
required  by  the  statute,  a complete  defense 
for  the  recovery  of  money  by  arsons  using 
fictitious  name.  This  section,  in  its  entirety, 
was  stricken  out  by  the  Mouse,  and  ths  bill 
was  panned  with  its  original  sections  Intact 
save  seotlon  3*  The  original  bill  ulso,  in 
section  5 thereof,  made  the  violation  of  the 
act  a misdemeanor  punishable  by  a fine  of 
fclO  to  j50;  this  section,  however,  wus 
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amended  by  striking  out  the  fine,  thus  leav- 
ing a violation  or  the  eat  a misdemeanor , 
which  under  the  general  statute  carries  a 
maximum  fine  of  i 1,000,  or  a year’s  im- 
prisonment, or  both,  flection  3701  R.  3. 
1919."  274  3.  W.  003. 


The  forogoing  makes  it  unnecessary  to  o one  icier 
the  validity  or  oonsequenoes  of  the  contractual  relationship 
between  the  parties  described  in  your  letter. 

In  conclusion  it  is  our  opinion  that  any  person 
engaging  in  or  transacting  any  business  in  this  state  under 
a name  other  than  the  true  name  of  such  j>erson,  without  re- 
gistering as  required  by  R.  S.  Wo.  1929,  Geotlon  14342  - 
14346,  is  guilty  of  a misdemeanor,  and  ea  such  subject  to 
prosecution  and  fine  or  imprisonment. 


Very  truly  y'ura. 


ED..AH1)  H.  FJLL.n, 

Assistant  Attorney  General. 


AF  ROVED* 


“J.  ..  TAYLOR  ‘ 

(Acting)  Attorney  General. 


-u  : 


COUNTY  CLERK:  Compensation  of  County  Clerk  and  Deputies 

in  03 age  County  and  how  paid* 


January  25,  1937* 


Honorable  L*  L*  Robinson 
Presiding  Judge  of  the  County  Court 
Chamois,  Missouri 

Dear  Sir: 

We  acknowledge  your  request  for  an  opinion  dated 
January  15,  1937,  which  reads  as  follows: 

"May  I hove  an  interpretation  or 
opinion  of  the  law  relating  to  the 
fees  of  County  Clerks* 

"The  last  previous  decennial  census 
of  the  United  States  gives  Osage 
County  a population  of  12,432  and 
under  the  1933  Session  Acts,  Sec* 

11811*  Fees  of  county  clerks  in 
certain  counties*-  which  reads  as 
follows:-  In  eoimties  having  more 
than  11,500  persons  and  less  than 
12,500  persons,  the  clerks  shall  be 
allowed  to  retain  $1300.00  for  them- 
selves, and  shall  be  allowed  to  pay 
for  deputies  and  assistants  $1100*00; 

"Now  the  point  on  which  I am  asking 
your  opinion  is  this,  is  it  right 
and  proper  for  the  County  dourt  to 
issue  a warrant  to  the  county  clerk, 
drawn  on  the  general  revenue  of  the 
county,  warrant  to  be  drawn  the  first 
of  each  month  for  twelfth  of  the 
$1100*00  which  he  is  allowed  to  pay 
his  deputies,  and  if  allowed,  should 
the  county  clerk  enter  it  in  his  fee 
bill  as  an  accountable  fee* 

"Under  Sec.  11781  R.  S.  1929*  The 
fees  which  are  allowed  a county  clerk 
for  his  services  are  set  forth  but 
no  mention  is  made  of  this  fee  or 
salary  allowed  for  his  deputies* 
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Section  11811,  Laws  of  1933,  p*  370  provides  In 

part  * 

"The  aggregate  amount  of  fees  that 
any  clerk  of  the  County  Court  under 
Articles  2 and  3 of  this  Chapter 
shall  he  allowed  to  retain  for  any 
one  year’s  service  shall  not  In  any 
case  exceed  the  amount  hereinafter 
set  out*  * » * * in  counties  having 
more  than  11,500  persons  and  less 
than  12,500  persona,  the  clerks 
shall  be  allowed  to  retain  £1300*00 
for  themselves,  and  shall  be  allowed 
to  pay  for  deputies  and  assistants 
$1100. OOf  ****•■ 

Statutory  authority  for  appointing  deputy  county 
clerks  In  Osage  County  Is  found  in  Section  11680,  R*  S* 

Mo*  1929,  which  provides: 

"Lvcry  clerk  may  appoint  one  or  more 
denut les,  to  be  approved  by  the  Judge 
or  Judges,  or  a majority  of  them  in 
vacation,  or  by  the  court,  who  shall 
be  at  least  seventeen  years  of  age 
and  have  all  other  qualifications  of 
their  principals  and  take  the  like 
oath,  and  may  in  the  name  of  their 
principals  perform  the  duties  of 
clerk;  but  all  clerks  and  their  sure- 
ties shall  be  responsible  for  the 
conduct  of  their  deputies*" 

As  to  the  statutory  construction  of  legislative  acts, 
the  Legislature  has  orovided  in  Section  655,  R*  S*  Mo*  1929 
the  following* 

"The  construction  of  all  statutes  of 
this  state  shall  be  by  the  follow- 
ing additional  rules,  unless  such 
construction  be  plainly  repugnant 
to  the  intent  of  the  legislature, 
or  of  the  context  of  the  same  statute* 

First,  words  and  phrases  shall  be 
taken  in  their  plain  or  ordinary  and 
usual  sense,  but  technical  words  and 
phrases  having  a peculiar  and  appro- 
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priate  meaning  in  law  shall  be  under- 
stood according  to  their  technical 
import;  ####." 


CONCLUSION. 

The  words  used  in  Sections  11811  and  11680,  supra, 
should  be  given  their  ordinary  and  usual  meaning. 

In  Section  11811,  supra,  the  Legislature  in  provid- 
ing the  compensation  of  deputy  clerks  spoke  of  "the  ag- 
gregate amount  of  fees  that  any  clerk#  # # shall  be 
allowed  to  retain  for  any  one  year's  service."  The  only 
plausible  construction  of  such  language  is  that  out  of 
the  fees  collected  by  the  county  clerk,  in  his  official 
capacity,  he  shall  be  allowed  to  withhold  or  retain  from 
the  money  in  his  custody  and  possession  enough  to  take 
care  of  his  salary  and  the  compensation  of  his  deputies. 

The  Legislature  used  the  word  "retain"  and  hence  there 
is  no  indication  that  the  county  court  is  empowered  to 
create  an  obligation  against  the  county  by  issuing  county 
warrants  for  deouty  clerk's  service.  The  use  of  the  word 
"retain"  eliminates  the  county  as  a possible  debtor  for 
deputy  hire  and  precludes  any  right  of  a deputy  to  receive 
and  enforce  compensation  for  services  from  the  county. 

We  are  of  the  opinion  that  in  Osage  County,  the  county 
clerk  is  allowed  to  retain  $1300.00  of  collected  fees  for 
himself  and  $1100.00  of  collected  fees  for  his  deputy.  It 
is  true  that  unde*  Section  11680,  supra,  the  county  court 
must  aporove  the  appointment  of  deouty  county  clerks.  As 
to  the  oayment  of  compensati<jn  to  deputy  county  clerks, 
there  is  not  one  word  in  the  Statutes  that  would  authorize 
the  county  court  to  issue  county  warrants  against  the 
county's  general  revenue  fund  in  payment  of  compensation 
of  any  deputy  county  clerk's  service.  To  draw  valid  war- 
rants on  the  county  t reasury,  the  county  court  must  find 
some  authority  of  law,  or  the  county  will  not  be  bound. 
Wolcott  v.  Lawrence  County  26,  Mo.  272. 

Respectfully  submitted, 


APPROVED: 


WM.  ORR  SAWYERS 

Assistant  Attorney  General. 


JV  ; . ta Yim 

(Acting)  Attorney  General 


COLLECTORS:  BONDS:  Drainage  aistricu  bonas  are  payable  in  the 

oraer  01  tneir  presentation,  a )„  .snt  showing 
that  the  taxing  power  has  oeen  exhaustea. 
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Hon.  J.  K.  Robbins, 
Collector  or  Revenue, 
New  : a dr  id  County, 

New  adrid,  ''ipsour*. 


Dear  Sir: 


We  ack  owledge  receipt  from  you  of  the  following 

inquiry : 


"Since  takint  over  the  Treasurer's 
Office  of  New  *.^drid  County  a situation 
hue  developed  that  I do  not  know  how  to 
hendle. 

"We  have  here  in  our  county  a county 
court  drainage  diet,  number  31.  This 
district  is  in  default  and  hue  tried  to 
^et  a R.7.C.  Loan  but  due  to  V e other 
overlaps  and  the  large  amount  of  unim- 
proved land  has  been  unable  to  do  so. 

"At  the  present  v^e  Lave  seme  funds  on 

hand  in  the  above  mentioned  district 
and  . everal  people  have  resented  bonds 

for  payment. 

"It  is  not  just  cuite  clear  in  my  mind 
as  to  how  these  bonds  that  are  past  due 
. i said  be  retired*  should  I pay  off 
the  first  pest  due  bond  that  presented 
or  should  the  ' cries  be  pro-rnted  to  the 
veriou?  past  due  bonds*' 

"A  reniv  by  returft  •nail  w-'uld  be  greatly 
appreciated  as  so-  e of  the  boys  holding 
th^se  bonds  err  demanding  their  money.” 
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Replying  thereto,  we  do  not  find  any  statutory  direc- 
tion covering  your  question,  but  resorting  to  the  case  law 
we  refer  you  to  the  cs.se  of  jucCune’s  Estate  v.  Duniel,  76  S.  »/. 

(2d)  403,  where  the  Supreme  Court  of  this  state  in  1934  had 
before  it  this  seoae  question  of  a series  of  notes  or  debts 
secured  by  the  same  deed  of  trust,  the  security  in  the  deed  of 
trust  being  of  insufiicient  value  to  pay  in  full  ell  of  the 
notes  secured  thereby.  The  guardian  of  the  estate,  on  behalf 
of  his  ward,  had  purchased  four  £500  notes,  said  notes,  along 
with  a *4000  note,  being  secured  by  a deed  of  trust  on  certain 
lands.  The  *500  notes  were  payable  in  one,  two,  three  and 
four  years  respectively,  and  the  ;40G0  note  was  payable  in  five 
years.  On  exceptions  to  the  final  report  of  the  guardian 
the  exceptors  contended  that  the  guardian  should  be  held  per- 
sonally liable  for  these  four  *500  notes  because  the  land  was 
not  worth  the  full  *6000  secured.  The  court  in  passing  on  this 
question,  said  (1.  c.  408): 

" * * * the  law  is  that,  ir  a loss 
accrues  on  a foreclosure  of  this  deed 
of  trust,  the  loss  must  be  charged 
in  the  first  instance  to  the  note 
held  by  Larv  L.  McCune,  the  last  one 
due.  Vvhen  a.  dead  of  trust  ir  given 
to  secure  several  notes  due  et  dif- 
ferent times,  then  on  a foreclosure 
the  proceeds  of  the  land  must  be 
applied  in  payment  of  the  notes  in 
the  order  in  whic1,  they  became  due. 
tecPike  v.  Kufty  (Mo.  Ann.)  227  £.  W. 

916;  Stewart  v.  Trust  Co.,  283  iio. 

564,  222  S.  W.  808.  There  can,  there- 
fore, be  no  Question  but  that  the  four 
*.500  notes  which  defendant  took  over 
for  his  wards,  being  the  first  ones 
payable,  are  amply  secured.” 

However,  in  the  case  of  State  ex  rel.  v.  Grand  River 
Drainage  District,  49  S.  wf.  (2d)  121,  decided  in  1952  by  the 
Supreme  Court  or  x.JLssouri  in  Banc,  the  facts  vrere  that  the  Grand 
River  Drainage  District  had  a bond  issue  of  £562,000,  with  inte  est 
thereon,  payable  semi-annually  on  the  first  days  of  Larch  and 
September  of  each  year.  The  first  maturing  bonds  matured  on 
Larch  1,  1927,  and  the  last  ones  maturing  in  1942,  and  the  semi- 
annual interest  on  each  of  said  bonds,  as  evidenced  by  coupons, 
fell  due  on  the  first  of  September  and  first  of  Larch  in  each  year 
until  maturity.  The  district  had  *25,988.33  cash  on  hand  at  the 
time  the  mandamus  suit  was  filed,  end  thereupon  certain  of  the 
bondholders  presented  for  payment  the  following  bonds  of  said 
issue: 
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”36  coupons,  No.  15,  aue  Sept.  1, 

1929,  at  #13.75  each + 495.00 

240  coupons.  No.  15,  due  Sept.  1, 

1929,  at  #27.50  each  6,600.00 

14  bonds,  due  ^.arr-h  1,  1930,  at 

#500.00  each  7,000.00 

14  Interest  coupons,  No.  16,  due 
Larch  1,  1930,  attached  to 
said  *500.00  bonds,  at 

.13.75  each  192.00 

5 bonds,  aue  I.arch  1,  1930,  at 

*1,000.00  5,000.00 

5 interest  coupons,  No.  16,  due 
Larch  1,  1930,  attached  to  ssid 
#1,000.00  bonds,  at  #27.50  each  ls7.50 


#19,425.00  H 

being  payment  in  full  of  relators*  bonds.  The  district  declined 
to  nay  them  the  full  amount  on  the  ground  that  by  so  doing 
there  would  be  <93,345.00  worth  of  other  bonds  due  and  interest 
due  that  should,  "in  Justice  end  eouity,  share  enually  and  in 
proportion  with  the  amount  claimed  to  be  ovmed  by  the  relators." 
There  wee  no  showing  that  the  taring  newer  of  the  district  had 
been  exhausted.  The  court  ewerded  a peremptory  writ  of  mandamus 
and  required  the  oayment  in  full  of  the  <’19,425.00  of  bonds, 
seyinr, (1.  c.  124): 

" * * * relators  have  a clear  and  un- 
doubted right  to  hare  their  coupons  and 
bonds  paid  in  full  out  of  the  fund  in 
the  hands  of  respondents,  unless  past 
due  and  unpaid  coupons  and  bonds  of 
unknown  owners  ’should  in  Justice  and 
equity  share  equally  and  in  proportion 
with  the  amount  claimed  to  be  owned  by 
the  relators.*  If  relators  are 
entitled  to  only  such  proportion  of  the 
fund  as  the  amount  or  their  coupons  and 
bonds  bear  to  the  whole  amount  of  all 
past  due  and  unpaid  coupons  and  bonds, 
they  must  fail  in  this  action.  * • • 

If  the  respondent  drainage  district  were 
a private  corporation, with  definite 
ascertainable  assets,  and  those  assets 
insufficient  when  liquidated  to  meet 
its.  obligations  to  creditors,  principles 
of  equitable  adjustment  could  properly 
be  invoked.  But  the  district  is 
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a municipal  corpora tion;  ita  general 
assets,  if  any,  are  not  liable  for  its 
bonded  indebtedness;  such  indebted- 
ness is  payable  solely  from  a special 
fund  to  be  derived  from  the  taxation 
of  the  Isolds  lying  within  its  boundaries.” 

Then  the  court  quotes  extensively  from  Section  10759, 
R.  S.  ,._o.  1929,  and  states: 

"This  statute  clearly  contemplates 
that  the  taxing  power  with  which  a 
drainage  district  is  vested  shall  be  so 
exercised  as  to  make  provision  for  the 
payment  in  full  of  all  bonds  which  it 
authorizes.  It  does  not  aprear  from 
the  record  here  that  the  power  with 
which  respondent  drainage  district  is 
armed  to  assess,  levy,  and  collect 
taxes  for  tve  purpose  of  paying  its 
bonds  rnd  the  interest  thereon  has  been 
exhausted,  nor  that  the  future  exercise  of 
that  power  will  not  be  fruitful  in  ob- 
taining the  necessary  funds.  On  the  con- 
trary, it  is  admitted  fthat  the  proper 
officers  of  s?id  district  and  of  said 
Livingston  and  Linn  Counties  are  now 
engaged  in  collecting  said  taxes  levied 
and  assessed  as  aforesaid. * In  these 
circumstances  the  equitable  doctrine 
of  ©quality  as  applied  in  the  apportion- 
ment among  creditors  of  the  funds  and 
assets  of  an  insolvent  debtor  is  with- 
out application." 

It  does  not  appear  from  your  inquiry  that  the  taxing 
power  of  your  drainage  district  has  been  exhausted,  and  on  the 
assumption  that  such  taxing  power  has  not  been  exhausted,  it 
would  seem  that  the  case  last  quoted  from  is  authority,  the 
highest  in  this  state,  that  it  is  the  duty  of  the  district  to 
pay  in  full  the  bonds  which  are  past  due  and  are  presented  to 
you  in  the  order  of  their  presentation.  It  will  be  noted  that 
in  the  above  case  the  coupons  matured  September  1,  1929,  rind 
the  bonds  and  other  coupons  matured  march  1,  1930. 

If  the  facts  were  that  your  district  had  exhausted 
its  taxing  power  and  had  on  hand  a given  amount  of  money,  end 
the  same  v;as  not  sufficient  to  pay  In  full  the  bonds  which  were 
outstanding,  we  think  the  eauitable  principle  of  apportionment 
might  apply  according  to  the  principle  announced  in  the  case  of 
McCune,s  Estate  v.  Daniel,  76  S.  '.  (2d)  403. 
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It  is  our  opinion  that  ir  your  drainage  district  has 
bonds  outstanding  that  have  matured  and  has  collected  cash  on 
hand  sufficient  to  pay  in  full  one  or  more  of  eeid  bonds,  end 
not  enough  to  pay  all  of  the  bonds,  and  your  drainage  district 
has  not  exhausted  its  power  of  taxation  for  the  payment  of 
such  bonds,  that  it  is  the  duty  of  the  district  to  pay  in  full 
each  of  said  bonds  in  the  order  of  their  presentation  insofar 
as  the  cash  on  hand  will  pay  them.  We  write  this  opinion  on 
the  assumption  that  your  district  still  has  authority  to  levy 
and  collect  taxes  for  the  purpose  of  paying  the  bonds  here 
considered.  If  the  taxing  power  therefor  were  exhausted,  another 
conclusion  might  be  reached. 


Yours  verv  truly, 


Liiv  jtiCg.  * *1  y ON , 

Assistant  attorney  General. 


Aj^rKGVjw : 


J.  T^YLOiv, 

(Acting)  Attorney  General. 


SCHOOLS:  School  fund  provided  for  by  Sections  6 and  7 of  Article  XI 

of  the  Constitution,  cannot  be  used  for  any  ourpose  other 
than  snpoort  of  free  public  schools  and  the  State  University. 


February  16,  1937. 


FILED 


ionorable  James  S.  Rollins 
era  tor,  "enth  District 
I'issouri  Senate 
Jefferson  City,  Ms  sour  i 


near  Senator  Rollins: 


This  is  to  acknowledge  your  letter  dated  February 
12,  1937,  as  follows: 

"K1  dly  give  the  Appropriation  komnittoe 
the  opi.  ion  of  your  deportment  on  the 
following: 

"1.  Can  the  Legislature  go  back  to 
the  Constitutional  25/j  on 
school  monies  without  legis- 
lative action  other  than  that 
In  an  appropriation  act. 

"2.  liat  use  oan  be  made  of  the 
school  monies  other  than  for 
use  by  the  'Elementary  Schools. 

"The  Committee  will  greatly  appreciate 
this  information  at  your  ear 11? st  con- 
vienco." 


I. 

Car,  the  Legislature  go  back  to  the  Con- 
stitutional on  school  monies  without 
legislative  action  other  than  that  in  an 
appropriation  act? 
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ffe  assume  that  you  desire  to  know  if  there  is  any  statute 
which  must  be  amonded  in  order  to  give  to  the  schools  only  twenty- 
five  per  cent  as  provided  for  in  Section  7,  Article  XI,  Consti- 
tution of  Missouri.  There  is  no  statute  that  will  have  to  bo 
amended  if  the  Legislature  desires  to  revert  to  the  twenty-five 
per  cent  of  the  state  rovenuo  provided  for  in  the  Constitution* 

The  Legislature  biennially  ever  since  1877  by  an  act  and  an 
appropriation  provided  for  the  moneys  to  the  public  school  fund. 
State  ex  rel.  v.  Gordon,  266  Mo,  394,  409,  410. 


In  1935  the  68th  General  Assembly  enacted  the  following 
law,  found  at  page  9,  section  1: 


"The  State  Auditor  is  hereby  authorized 
and  directed  to  sot  aside  one  third  (1/3) 
of  the  ordinary  state  revenue  paid  Into 


moneys  fund;  same  to  be  used  for  the  support 
of  free  public  schools #" 


the  State  Treasury  for  the  period  beginning 
arch  1st,  1935,  and  ending  larch  l3tl  1^377 
irtc  a fund  to  oe  known  as  the  'public  school 


Section  2, 

"There  is  hereby  appropriated  out  of  the 
public  school  moneys  fund  created  by  the 
preceding  section,  any  and  all  sums  placed 
in  said  fund  for  t>ie  support  of  the  free 
public  schools  from  Inarch  1st,  1935;  said 
sums  to  be  apportioned  and  distributed  for 
the  support  of  the  free  public  schools  as 
provided  by  law." 


The  above  act  carried  an  emergency  clause  and  was  approved 
February  28,  1935* 


It  is  thus  seen  that  the  Legislature  biennially  enacts 
a law  directing  the  State  Auditor  to  set  aside  a portion  of  the 
ordinary  state  revenue  and  creates  a fund  known  as  the  public 
school  moneys  fund,  and  then  appropriate:.  said  moneys  for  the 
support  of  the  free  public  schools*  'ilius,  the  act  of  the  1935 
■Legislature  relating  to  the  duty  of  the  State  Auditor 
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to  set  aside  so  much  of  the  ordinary  state  revenue  for  the 
public  schools,  expires  as  a matter  of  law.  Consequently, 
the  Legislature  must  enact  a new  statute  placing  the  sane 
duty  upon  the  State  Auditor,  relating  to  the  setting  aside 
of  so  much  of  the  ordinary  state  revenue  for  free  public 
schools.  If  the  Legislature  desires  it  may  direct  the 
State  Auditor  to  set  aside  only  twenty -five  per  cent,  or  any 
other  per  cent  greater  than  twenty -five  per  cent,  of  the 
ordinary  state  revenue  for  trie  support  of  froe  public  schools . 
In  other  words,  the  General  Assembly  now  In  session  must 
direct  what  per  cent  of  the  ordinary  state  revenue  the  State 
Auditor  must  sot  aside  and  it  is  not  necessary  to  amend  or 
repeal  any  statute,  but  requires  the  enacting  of  a new  statute* 


II. 

hat  use  can  be  made  of  the  school  monies 
other  than  tor  use  by  the  Elementary  Schools V 

Preparatory  to  answering  your  question  we  Invite  your 
attention  to  the  use  to  which  the  public  school  fund  (moneys) 
is  now  being  devoted. 

The  supreme  Court  of  Missouri,  en  banc,  in  State  ex  rel. 
School  District  of  Kansas  City  v.  Lee,  state  Superintendent  of 
Public  Schools,  66  S.W.  (2d)  521,  said: 

"In  1931  the  legislature  made  quite  a 
change  in  the  method  of  distributing  the 
state  school  funds.** The  change  may  be 
indicated  by  summarizing  the  old  law  and 
the  new  lav/  as  follows: 

Hew  La y/ 

Act  of  1931. 

1.  Equalisation  Aid— section  13,  Laws 
1 '31  (Mo.  St.  am.  Sec.  9270n,  p. 

7121 ) . 

2.  Teacher  and  Attendance — section  13, 

Laws  1931,  and  section  9257. 

3.  Defectives— section  13,  Laws  1931, 
and  section  9220. 
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4.  Opportunity  Rooms— section  13,  Laws 
1931,  and  soctio  9223. 

5.  orphans — section  13,  Laws  1931,  and 
section  9431, 

6.  Tuition — section  16,  Laws  1931  (J4o, 

St.  Ann,  Sec.  9270q,  p.  7125). 

7.  Transportation — section  16,  Laws  1931, 

8.  buildings — section  19,  Laws  1931  ('.'o* 
St.  an.,  eo.  9270u,  p.  7128). 

9.  Consolidated— section  13,  Laws  1931 
and  section  9358." 


The  above  shows  the  use  now  made  of  the  nublic  school 
moneys  fund.  Hone  of  the  fund  at  the  present  time  is  used 
other  than  for  elementary  and  high  schools.  The  fund  is 
given  to  elementary  and  high  schools  in  the  form  of  special 
aids  and  is  apportioned  to  tho  county  treasurers  by  the  State 
Superintendent  of  Schools  by  virtue  of  section  9257,  R.  S, 
i-o,  1929,  The  oublic  school  moneys  fund  cannot  be  devoted 
to  any  other  use  other  than  for  the  support  of  free  public 
schools  and  the  State  university. 

The  Supreme  Court  of  Missouri,  en  banc,  in  Lincoln 
■niversity  v.  Hackmann,  State  Auditor,  243  S,  W.  320,  very 
forcibly  defined  the  power  of  tho  legislature  us  to  what  it 
could  do  *lth  tho  public  school  moneys  fund,  held  (p.  322)^ 

"It  rosults  that  the  Legislature  was  with- 
out power  to  make  tho  apnropriation  in 
question,  and  its  action  in  the  promises 
is  in  contravention  of  the  express  manda- 
tory provisions  of  our  Constitution," 

In  the  Lincoln  University  case  the  Legislature  sought  to 
appropriate  moneys  for  the  Lincdn  University  from  the  public 
school  fund.  The  court  reviev/ed  the  constitutio  al  provisions 
relating  to  the  public  school  moneys  fund,  and  held: 
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"It  is  thus  soeu  that  the  income  from  the 
public  school  fund  and  the  money  required 
to  be  sot  apart  from  the  ordinary  revenue 
of  the  state  must  be  devoted  exclusively 
to  the  support  of  the  public  schools.  To 
this  there  is  only  one  exception,  the  State 
University.  So  that  when  the  Legislature 
set  apart  one-third  of  the  ordinary  revenue 
of  the  state  for  the  support  of  the  public 
schools,  that  fund,  together  with  the 
annual  income  from  the  public  school  fu  d. 


was  devoted  to  the  purpose  designated  by 
the  Constitution,  and  the  legislature  was 
without  power  to  divert  or  appropriate  a 


- * 


BUM 


or 


ree 


must  be  apportio  ed  and  paid  solely  to 
the  several  county  treasurers,  oxcept  so  much 
thereof  as  may  be  apportioned  to  the  State 
Iniversity.  It  is  apparent  that  the 
Legislature  could  not  apportion  any  of  this 
fund  to  the  sup  ort  of  the  State  University 
wore  it  not  for  the  xception  incorporated 
into  the  Constituted  !,  for  the  obvious  reason 
that  it  is  not  a part  * ' 1 J 11  u ' 


The  court  in  said  case  invited  attention  to  the  fact 
that  Lincoln  iniversity  was  a separate  "independent  institution 
for  the  education  of  the  negro  race"  and  was  "no  part  of  the 
free  public  school  system  of  our  state  for  the  education  of 
persons  between  the  ages  of  6 and  20  years,"  The  court  further 
said  that  the  Legislature  could  have  established  Lincoln 
university  as  a d eportment  of  the  State  University  and  if  such 
was  done  then  Lincoln  University  could  shore  In  the  appropria- 
tions out  of  the  public  school  fund,  because  such  would  then  be 
a department  of  the  State  University,  But  as  Lincoln  University 
was  separate  and  distinct  from  the  State  University  no  moneys 
could  be  used  from  the  public  school  fund  for  its  supoort. 

For  the  Biennial  1936-1936  the  University  of  Missouri  received 
its  moneys  from  the  state  revenue  fund  and  not  out  of  the  one- 
third  set  apart  by  the  State  Auditor  for  the  public  schools. 


rion.  James  £>,  Hoi  Ins 


rob.  16,  1937 


-o- 


Frora  the  above  It  is  our  opinion  that  the  school 
mo  eys  provided  for  by  Sections  6 and  7,  of  Article  XI,  of 
the  Constitution,  cannot  be  usod  for  any  purpose  other  than 
for  the  support  of  free  public  schools  and  the  State  university. 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney-General 


APPROVED: 


jnrCT 

(..ctin^)  Attorney- General . 
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ANIMALS:  Under  Section  12862,  R.  S.  Mo.  1929,  a person 
has  the  authority  to  kill  dogs  in  the  act  of 
maiming  or  seizing  hogs.  He  does  not  have 
authority  to  kill  the  dogs  on  the  premises  of 
the  owner  of  the  dogs 
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Ml.  John  » . Robertson 
Steward 

Missouri  State  Sanatorium 
Mount  Vernon,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  letter  of 
Kerch  29  requesting  an  opinion  based  on  the  following  facts: 

' ,o  are  feeding  approximately 
one  hundred  hogs  here  at  this 
institution  at  all  t.ime3  and 
have  been  bothered  considerably 
vtith  dogs  coming  in  the  feed 
lot  find  killing  t*  em. 

"I  will  arpraciate  the  favor  if 
you  will  give  me  a legal  opinion 
as  to  whether  or  not  we  have  the 
right  to  shoot  these  dogs  when 
they  attack  our  stock.  I would 
like  to  put  a man  out  in  the 
feed  lot  to  shoot  the  dogs  when 
ti  ey  come  in  but  certainly  don’t 
want  to  get  in  trouble  over  it . 

"Thanking  you  in  advance  for 
your  assistance  in  the  above 
matter,  I remain." 


Section  12862,  Revised  Statutes  is3ouri  1926,  re- 
lates to  the  killing  of  sheep  or  other  domestic  animals 
and  is  pertinent  to  the  question  which  ou  present.  This 
section  was  interpreted  and  the  scope  of  the  same,  in  the 
case  of  Reed  v.Goldneck  112  Mo.  Apr.  310,  1.  c.  313.  As 
the  section  is  quoted  in  the  decision  we  merely  refer  to 
the  same: 
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"In  1899  , the  Legislature  furnished 
us  new  section  on  the  subjoct  of 
dogs  In  this  State.  It  is  as  follows: 

" 'If  any  person  shall  discover  any 
dog  or  dogs  in  the  act  of  killing, wound- 
ing or  chasing  sheep  In  any  portion  of 
this  State,  r shall  discover  any  dog  or 
dogs  under  such  circumstances  as  to 
satisfactorily  show  that  s\ich  dog  or 
dogs  has  or  have  been  recently  engaged 
in  killing  or  chasing  sheep  or  other 
domestic  anim.  1 or  animals,  such  per- 
son is  authorized  immediately  to  pur- 
sue and  kill  such  dog  or  dogs;  provided, 
however,  that  such  dog  or  dogs  shall 
not  be  killed  in  any  enclosure  belong- 
ing to  or  being  in  lawful  possession 
of  the  owner  of  such  dog  or  dogs'.  (Sec. 
6976,  3.  S.  1899.) 


"This  section  has  ccme  nto  ov r law 
since  any  of  the  a ;ove  cases  on  this 
subject  have  oeen  decided.  The  statute 
went  into  effect  a few  months  only  af- 
ter the  decision  of  the  case  of  Benton 
v.  Blssell,  to  Mo.  Arp.  l&b,  by  the 
Kansas  City  Court  of  Appeals,  and,  there- 
fore, was  not  noticed  in  the  orinion  in 
that  case,  linder  the  rule  of  the  common 
law  which  obtained  prior  to  the  statute 
as  announced  In  the  cases  supra,  one 
was  not  Justified  in  killing  a dog  even 
though  It  was  on  his  premises , unless 
the  dog  was  actually  doing  injury  or 
attempting  to  ao  injury  to  his  domestic 
anim-  Is,  and  in  the  latter  case,  the 
danger  from  the  dog  must  have  been  so 
apparent  as  to  threaten  imminent  peril. 
(Gillum  v.  Sisson,  53  Mo.  App.  516; 
enton  v.  Bissell,  80  Ido.  App.  135: 
oolsey  v.  Haas,  65  Mo.  App.  198.)  This 
being  the  settled  law  at  the  time  the 
statute  was  enacted,  we  must  presume 
that  the  Legislature  knew  the  law  as  it 
existed,  -nd  sought  to  make  some  change 
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therein  by  statutory  Innovation. 

e are  to  understand  then,  that 
the  Legislature  Intended  to  change 
the  r'  les.  In  interpreting  the 
statute  with  this  in  mind,  we  must 
be  guided  by  the  Intent  of  the  law- 
makers as  it  appears  from  the  language 
employed.  V. ith  thi3  before  us,  it  is 
apparent  from  the  very  terms  of  the 
statute  that  it  was  not  the  purpose 
of  the  Legislature  to  make  the  rule 
more  stringent  in  favor  of  the  dog 
and  against  the  person  charged  with 
the  killing  thereof,  while  in  a 
threatening  attitude.  The  old  stat- 
ute authorizing  the  killing  of  the 
dog  which  had  killed  or  maimed  sheep, 
was  said  by  our  Supreme  Court  in  the 
case  of  Carpenter  v.  Lippltt,  77  Mo. 
246,  to  be  an  act  of  outlawry  against 
sheep-killing  dogs.  To  hold  the  new 
statute  above  quoted  did  no  more  than 
reassert  the  common  law  on  the  subject, 
would  be  equivalent  to  holding  that 
its  provisions  accomplished  no  purpose 
whatever.  It  seems  clear,  when  viewed 
from  this  standpoint,  that  we  must 
construe  it  to  mean  that  it  is  in  part 
a further  act  of  outlawry  against  the 
dog  and  that  It  not  only  outlaws  a 
sheep-killing  dog  but  outlaws  a3  well 
the  dog  discovered  under  suspicious 
circumstances  or  under  circumstances 
reasona  ly  suspicious,  by  its  pro- 
visions 'or  shell  discover  any  dog  or 
dogs  under  such  circumstances  as  to 
satisfactorily  show  that  the  dog  or 
dogs  has  or  have  been  recently  engaged 
in  killing  or  chasing  sheep  or  other 
domestic  animal  or  anim  Is,  such  person 
is  authorized,'  etc.,  to  kill  such  dog. 
It  a pears  thac  the  first  clause  of 
the  section  is  declaratory  of  the 
common  law  on  the  subject.  The  second 
clause  is  a new  act  of  outlawry  against 
the  dog,  and  one  who  kills  a dog  and 
undertakes  to  justify  his  act  under  It, 
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must  show  to  the  reasonable  satisfac- 
tion of  the  Jury,  by  the  facts  and 
circi  :aatances  surrounding  the  killing, 
that  the  dog  had  recently  been  engaged 
in  killing  or  chasing  sheep  or  other 
domestic  animals,  and  hence  one  who 
kills  a dog  under  the  suspicious  circum- 
stances mentioned  in  the  second  clause, 
does  so  at  the  risk  of  paying  the  owner 
the  value  of  the  dog,  or  of  satisfying 
the  court  or  Jury,  as  the  case  may  be, 
the  trier  of  the  facts,  that  he  was  out- 
lawed under  the  second  clause  of  the 
statute,  and  if  the  dog  be  found  either 
killing  or  chasing  the  animal  or  under 
such  circumstances  as  would  make  it 
arpear  satisfactorily  to  the  Jury  that 
the  dog  had  be  ?n  engaged  eith  -r  in 
killing  or  chasing  the  animals,  then 
the  killing  of  the  dor  is  Justifiable. 
Then, too,  this  statute  authorizes  any 
person  to  kill  the  dog  under  the  circum- 
stances mentioned;  it  is  immaterial 
whether  he  be  the  person  owning  the 
animals  or  not.  The  evidence  shows  that 
respondent  and  his  neighbor  as  well 
had  recently  lost  animals  by  the  rav- 
ages of  dogs.  This  dog  wes  discovered 
by  him  in  the  very  midst  of  his  goats 
and  rabbits  in  the  night,  under  very 
susricious  circumstances  Indeed.  It 
seems  to  us  that  there  is  suostantlal 
evidence  to  support  the  Judgment  of 
the  trial  court  to  the  effect  that  the 
dog  was  either  then  or  had  recently 
been  engaged  in  chasing  the  animals 
and  this  is  sufficient  in  law,  if  it 
was  sufficient  to  satisfy  the  court 
who  tried  the  facts." 


CON  U'STON 


i e are  of  the  opinion  that  if  the  dogs  in  question 
are  maiming  or  kill!- g the  hogs  which  you  are  feeding 
you  are  within  your  r ghts  in  killing  the  same.  However, 
bearing  in  min-,  the  proviso  contained  in  said  section  to 
the  effect  ’that  such  dog  or  dogs  shall  not  be  killed  in 
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any  enclosure  belonging  to  or  in  the  lawful  possession  of 
the  owner  of  such  dog  or  dogs.* 


Respectfully  su  ittsd. 


CLLTV  :R  . X L N 

. Ass  is  trait  Attorney  General 


APPROVED: 


J . J . tAYldft 

(Acting)  Attorney  General 
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COUNTY  DEPOSITORIES: 
SECURITIES  - COLLATERAL:  ) 


Securities  as  set  forth  in  Section 
11469-Laws  of  1937,  page  £21,  eligible 
to  secure  county  deposits* 

Farm  mortgages  not  proper  collateral 
to  secure  county  deposits# 


October  19,  1937. 


i 


Judge  L.  L.  Robinson 
* re  siding  Judge 
County  Court  of  Osage  County 
Chamois,  -is sour 1 


sear  ^ir : 


¥e  acknowledge  receipt  of  your  letter  of 
October  18th,  in  which  you  request  the  opinion  of  this 
Department.  Your  letter  is  as  follows: 

Miun  writing  you  in  regard  to  the 
act  covering  the  deposit  of  county 
funds  In  banks.  *jay  I ask  if  your 
office  has  rendered  an  opinion  or 
ruling  as  to  the  type  of  securities 
that  may  be  accepted  to  cover  the 
deposit  of  cou’ity  funds, 

" ould  first  mortgages  on  farm  land 
be  acceptable  as  collateral  for 
deposits.  Your  ruling  on  this  matter 
would  be  appreciated  by  the  County 
Court  of  this  county." 


»e  shall  answer  your  questions  in  the  order 

submitted: 

(1)  v.hat  type  of  secxirltles  may  be 
accepted  to  cover  the  deposit 
of  county  funds? 

(2)  »oula  first  mortgages  on  farm 
lant,  be  acceptable  as  collateral 
for  such  deposits? 
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The  59th  General  Assembly  made  certain  changes 
as  to  the  character  of  security  to  be  given  by  selected 
depositories  to  secure  public  funds.  At  page  502,  et  seq., 
laws  of  ibissourl,  1937,  it  is  provided  in  part  as  follows: 

"l.otwith s tending  any  provisions  of 
law  of  this  state  or  of  any  political 
sub-division  thereof,  the  public  funds 
of  every  county  *********** 
which  shall  now  or  hereafter  be  de- 
posited in  any  banking  institution 
acting  as  a legal  depository  of  such 
funds  under  the  provisions  of  the 
statute 3 of  Missouri  requiring  the 
letting  and  deposit  of  same  and  the 
furnishing  of  security  therefor, 
shall  be  secured  by  the  said  legal 
depository  making  deposit,  as  herein- 
after provided,  of  securities  of  the 
same  character  as  are  required'!!? 
section  11469  aruT  all  amendment s 
thereto  for  the  security  of  funds 
deposited  by  the  ^tate  Treasurer  under 
the  provisions  of  article  1 and  2 of 
chapter  72  of  the  Revised  statutes 
1929,  and  all  amendments  thereto. 

*««**”  (urtder scoring  our^.) 

at  the  same  session  of  the  General  jtseembly,  page 
521  et  seq.,  ^awa  of  Missouri,  1937,  section  11469  was 
amended,  and  the  securities,  tne  character  of  v.hich  is 
proper  and  sufficient,  were  designated  as  follows: 

"*  * *(1;  bonds  or  other  obligations 
of  tne  United  states,  or  12)  bonds 
or  other  obligations  of  the  otate  of 
Missouri,  or  (3)  bonds  of  any  city 
in  this  state  having  a population  of 
not  less  than  two  thousand,  or  (4) 
the  bonds  of  any  covin ty  in  this  state, 
or  (5)  the  approved  registered  bonds  of 
any  school  district  situated  in  any 
city,  town  or  village  in  this  state, 
or  (6)  the  approved  registered  bonds 
of  any  special  road  district  in  this 
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3tate,  or  (7)  the  state  bonds  of  any 
state,  or  (8)  the  bonds  of  any  Federal 
Land  Bank,  or  (9)  the  bonds  of  any 
Federal  intermediate  Credit  oank,  or 
(10)  the  bonds  of  the  Federal  j.  arm 
mortgage  Corporations,  or  (11)  the 
bonds  of  the  Home  Owners  Loan  Corpora- 
tion, or  <12 ) the  bonds  or  other  obliga- 
tions of  the  heconstruction  linance 
Corporation,  or  (13)  the  bonds  of  the 
Federal  Home  Loan  Banks,  or  (14) 
securities  issued  under  the  provisions 
of  the  Tennessee  Valley  . authority  iict 
ana  guaranteed  by  the  government  of 
the  United  btate3,  or  (15)  securities 
issued  under  the  provisions  of  the 
federal  housing  Act  and  guaranteed  by 
the  government  of  the  United  states, 
or  (16)  any  bonds  or  other  obligations 
guaranteed  as  to  payment  of  principal 
and  Interest  by  the  government  of  the 
Lnlted  Ctates  to  an  amount  at  least 
equal  in  value  to  one  hundred  per  centum 
of  the  amount  of  the  deposits  with  said 
banks  or  banking  institutions,  less 
*5000,00  where  the  depository  is  insured 
by  the  Federal  ieposit  Insurance  Corpora- 
tion; *-##*#*" 


It  Is,  therefore,  oiir  opinion  that  only  the 
securities  as  set  forth  in  section  11469,  as  amended,  aaws 
of  -issouri  1937,  at  page  521,  may  be  accepted  by  the  County 
Court  as  security  for  the  safekeeping  and  payment  of  said 
deposits. 


*ai3wering  the  second  question  propounded  in  your 

letter: 

oince  first  mortgages  on  farm  land  are  not  set 
forth  In  the  above  as  requisite  security  for  the  safekeeping 


Ron*  L.  L.  Robinson 


-4- 


Oct.  19,  1937. 


and  payment  of  said  deposits,  they  cannot  be  accepted 
as  collateral  by  the  county  court  to  secure  the  county 
funds. 


Very  truly  yours. 


COVELL  R.  HEYIITT 

assistant  attorney- general 


APPROVED: 


3VX'  'LVL.I! 

(Acting)  Attorney-General 


GRi  i EG 


PROSECUTING 

RECORDS  ALL 
IN  CRIMINAL 
WHAT  ACTION 


ATTORNEY:  ) 

) 

DESTROYED  ) 
CASE:  ) 
TAKEN: 


Where  all  records  of  conviction  and 
sentence  destroyed,  prosecuting  attorney 
should  renew  prosecution# 


October  19,  1937# 


Honorable  G*  W.  Rogers 
prosecuting  Attorney 
Ozark  County 
c alne sville , *ELsaD  uri 


Dear  oir: 


This  is  to  acknowledge  receipt  of  your  letter 
of  recent  uate  in  which  you  request  the  opinion  of  this 
department.  Your  letter  of  request  is  as  follows: 

“at  tne  ...ay  terra  of  court  in  1934, 
was  convicted  on  a 
charge  o"  felonious  assault  and  his 
punishment  fixed  at  two  years  im- 
prisonment in  the  State  Penitentiary# 

At  that  same  ter*,  of  Court  a motion 
for  a new  trial  was  filed  and  over- 
ruled and  an  appeal  granted  to  the 
supreme  Court.  He  was  given  until 
the  first  day  of  the  next  term  of 
court  to  file  a Bill  of  Exception*. 

The  Bill  of  Exceptions  was  filed  at 
the  November  term  of  Court  In  1934. 

The  appeal  was  not  perfected  and  it 
v/aa  never  sent  to  the  Clerk  of  the 
oupr  erne  Court# 

"after  the  Bill  of  Exceptions  was 
filed,  the  Courthouse  of  Ozark  County 
was  destroyed  by  fire  and  all  files 
ana  record!,  including  the  judgment 
and  sentence , were  burned  so  there  are 
no  files,  no  papers,  no  records,  nor 
anythin;’  else  on  file  to  show  that 
he  was  ever  arrested  or  in  court.  The 
only  thing  in  existence  at  this  time 
Is  the  reporter's  notes  and  his  copy 
of  the  evidence  wnich  he  transcribed 
in  preparing  the  Bill  of  exceptions. 
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At  a recent  term.  of  our  Circuit 
Court  the  Circuit  Judge  requested 
that  seeps  be  taken  to  restore  the 
files  and  records  In  this  case.  s 
the  matter  is  out  of  the  ordinary, 
and  as  any  steps  taken  by  the  State 
will  likely  be  contested,  I would 
like  to  have  your  opinion  concerning 
the  steps  neces^ar;-  to  be  taken." 

Your  request  for  an  opinion  presents  a novel 
situation  and  we  have  made  considerable  research  to 
ascertain  what  steps  should  be  taken  by  you  in  this 
matter.  We  note  that  so  far  as  the  records  are  concerned 
there  is  nothing  to  show  that  the  defendant  was  ever 
arrested  or  convicted  of  the  offense  of  which  he  Is  alleged 
to  be  guilty.  Jivery  official  step  taken  looking  toward 
defendant* s prosecution  was  destroyed  in  the  burning  of  the 
Courthouse  of  Ozark  County,  according  to  your  letter,  and 
the  only  record  of  same  is  the  Reporter's  notes  of  evidence 
and  the  memory  of  nan, 

. e have  found  cases  where  indictments  or  informa- 
tions have  been  supplied  where  lost  or  destroyed  but  we  do 
not  seem  to  be  able  to  find  a similar  case  as  yours  which 
has  reached  the  appellate  courts  and  become  a matter  of 
record  and  precedent.  .e  note  in  your  letter  that  the 
Reporter's  notes  and  his  copy  of  the  evidence  which  he 
transcribed  In  preparing  the  bill  of  exceptions,  are  pre- 
served. \<e  take  it  from  your  statement  that  no  part  of 
the  record  proper  which  was  entered  upon  the  court's 
records  is  in  existence.  It  seems  to  be  one  of  those  un- 
ortunate  cases  which  by  the  destruction  of  the  records  and 
the  passage  of  time  has  rendered  it  difficult  to  bring  one 
charged  with  a crime  to  the  bar  of  justice. 

e do  not  fine  that  any  action  may  be  taken  by 
the  appellate  court  for  the  reason  that  no  sufficient 
record  outlining  the  steps  taken  in  the  prosecution  and  con- 
viction may  be  certified  to  by  the  Clerk  of  the  Circuit 
Court  of  your  County  and  filed  in  the  appellate  court. 
Neither  do  we  find  that  any  action  may  be  taken  by  the 
Circuit  Court  of  07ark  County  for  the  reason  that  there  Is 
no  sufficient  record  of  the  conviction  or  sentence. 
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It  Is,  therefore,  our  opinion  that  under  the 
circumstances,  as  outlined  in  your  letter,  the  prosecuting 
officers  desiring  to  prosecute,  may  file  an  information 
or  secure  an  indictment  and  renew  the  prosecution  thereto- 
fore commenced  in  that  county.  v.e  realize  that  certain 
difficulties  and  perhaps  Insurmountable  obstacles  might 
be  encounte  ed  by  the  prosecuting  officers  In  a matter  of 
this  kind.  However,  we  deem  it  unnecessary  for  ua  to 
enumerate  same  in  this  opinion. 


Very  truly  yours. 


COVELL  R.  HEWITT 

assistant  Attorney-General 


Ai'rROVAD* 


J.  ii.  '.TaILOH 

(acting)  Attorney-General 


SUPERINTENDENT  OF  INSURANCE  - APPROVAL:  Articles  of  incor 
poration  of  National  Protective  Insurance  Company  under 
Sections  5759-5760,  ft.  S.  Mo*  1929* 


October  30,  1937. 

* 


Honorable  George  A.  S.  Robertson 
Superintendent  of  Insurance 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  letter 
of  October  28,  1937,  in  which  you  enclose  Articles 
of  Agreement  for  incorporation  of  the  National  Pro- 
vident Insurance  Company,  and,  in  which  letter  you 
request  our  approval  or  disapproval  of  same. 

This  company  is  proposed  to  be  organized  under 
the  provisions  of  Article  IV,  Chapter  37,  R.  S.  Mo* 
1929,  and  amendments  thereto.  We  have  examined  said 
Articles  submitted  by  you  and  find  that  same  are  proper 
in  form,  and  they  have  our  approval  as  provided  in 
Section  5760,  R.  S.  Mo.  1929,  and  are  not  inconsistent 
with  the  laws  of  the  State  of  Missouri. 


Yours  v ery  truly 


COVELL  R.  HEWITT 
Assistant  Attorney  General. 


APPROVED: 


J.  E.  TAYLOR 

(Acting)  Attorney  General. 


CHR:H 


INSURANCE:  Stipulated  premium  plan  companies  must  comply  with 

Senate  Bill  No.  126* 


December  1,  1937 


Hon.  George  A.  S.  Robertson 
Superintendent  of  Insurance 
Insurance  Department 
Jefferson  City,  Missouri 

Attention  Mr.  J.  F.  Allebach, 
Deputy  Superintendent. 

Lear  Sir: 


This  Department  wishes  to  acknowledge  your  request  for 
an  opinion  under  date  of  November  26,  1937,  wherein  you  state  as 
follows : 


"A  Missouri  insurance  company  whlh  writes 
accident  and  health  contracts  and  which 
company  is  incorporated  and  authorized  to 
do  business  under  Article  4,  Chapter  37,  • 
Revised  Statutes  of  Missouri,  1929,  as  a 
stipulated  premium  company,  asserts  that  it 
Is  not  subject  to  the  terras  of  Senate  Bill 
. 126. 

The  reason  that  it  gives  for  not  bein_  subject 
to  the  law  is  that  Section  5762  of  Article  4 
states  that  any  corporation  ’which  shall 
comply  with  all  the  provisions  of  this  article, 
sloall  be  deemed  to  be  engaued  in  the  business 
of  life  insurance  upon  the  stipulated  premium 
plan  and  shall  be  subject  only  to  the  pro- 
visions of  this  article,  except  that  the 
provisions  of  Sections  5634  and  5685  of  the 
Revised  Statutes  of  Missouri,  1929,  shall  be 
applicable.'  Sections  5684  and  5686  have  to 
do  with  the  examination  of  insurance  co  panies 
by  this  epartment.  This  company  takes  the 
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position  that  since  Senate  Bill  No.  126  is 
a statute  which  will  be  contained,  in  Article 
10,  Chapter  37,  which  article  contains  the 
general  provisions,  that  the  same  can  have 
no  application  whatsoever  to  stipulated  premium 
companies  because  of  the  exclusion  given  in 
Section  5762, 

I would  like  to  call  your  attention  particularly 
to  the  case  of  Schott  vs.  Continental  Auto 
Insurance  Underwriters,  31  S.  W.  (2)  7.  This 
case  had  to  do  with  a similar  provision  in 
Article  11  in  connection  with  reciprocal 
exchanges.  Section  5977  in  Article  11  provides 
as  follows: 

'Except  as  herein  provided  no  law  of  this  3tate 
relating  to  insurance  shall  apply  to  the  exchange 
of  such  indemnity  contracts-*:*-*  . * 

The  Supreme  Court  of  Missouri  in  this  case 
determined  that  a law  In  the  general  provisions 
which  authorized  an  injured  party  to  proceed 
against  the  Insurer  of  the  party  causing  the 
injury  for  satisfaction  of  the  judgment  was 
applicable  to  reciprocal  exchanges  regardless  of 
the  provision  contained  In  Section  5977,  The 
Court  held  that  the  passage  of  the  law  really 
ingrafted  an  exception  to  Section  5977  and  was 
applicable  to  reciprocal  exchanges. 

Senate  Bill  No.  126  provides  that  ’no  policy  of 
insurance  against  loss  or  damage  from  sickness 
or  the  bodily  injury  or  death  of  the  Insured  by 
accident,  and  no  riders,  endorsements,  supplemen- 
tary or  additional  terms  and  provisions  shall  be 
issued  or  delivered  to  any  person  in  this  state 
oy  any  company  doin,  uusTne s s In' 'tHTs  sTate  . ( 

It  seems  to  me  that  It  was  the  Intention  of  the 
Legislature  to  make  the  law  applicable  to  all 
types  of  companies  issuing  accident  and  health 
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contracts  whether  the  same  were  casualty 
companies  under  Articles  (3  and  7,  stipulated 
premium  companies  under  Article  4 or  old  line 
life  insurance  companies  under  Article  2. 

Article  7 contains  a provision  similar  to  that 
quoted  above  from  Article  4,  that  the  general 
provisions  do  not  apply  to  such  companies. 

The  company  says  that  the  case  of  Key  vs. 

Cosmopolitan  Life,  Health  and  Accident  Insurance 
Company,  102  s.  W.  (2d)  797,  decided  by  the 
St .Louis  Court  of  Appeals  on  March  2,  1937, 
definitely  eliminates  stipulated  premium 
companies  from  the  terms  and  provisions  of 
Article  10.  This  case  holds  in  effect  that 
section  5929  which  provides  for  allowance  of 
damages  and  reasonable  attorneys  fees  in  case 
of  vexatious  refusal  to  pay  is  inapplicable  to 
such  companies. 

We  would  appreciate  it  if  you  would  advise  us 
whether  or  not  in  yo  ,r  opinion  the  stipulated 
premium  companies  should  be  required  to  issue 
accident  and  health  contracts  which  comply  with 
the  provisions  of  Senate  Bill  No.  126.” 

Article  IV,  Clmpter  37,  Section  5762  R.  S.  Missouri  1U29,  de 
dares  what  statutory  provisions  are  applicable  to  companies  engaged 
in  the  business  of  life  insurance  upon  the  stipulated  premium  plan, 
in  part  as  follows: 

”Any  corporation,  company  or  association 
issuing  poll  ies  or  certificates  promising 
money  or  other  benefits  to  a member  or  policy- 
holder, or  upon  his  decease,  to  his  legal 
representatives,  or  to  beneficiaries  desig- 
nated by  him,  which  money  or  benefit  is  derived 
from  stipulated  premiums  collected  in  advance 
from  its  members  or  policyholders,  and  from 
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interest  and  other  accumulations  and  wherein 
the  money  or  other  benefits  so  realized  is 
applied  to  or  accumulated  solely  for  the  use 
and  purposes  of  the  corporation  us  herein 
specified,  and  for  the  necessary  expenses  of 
the  corporation,  and  the  prosecution  and 
enlargement  of  its  business,  and  which  shall 
comply  with  all  the  provisions  of  this  article, 
shall  be  deemed  to  be  engaged  in  the  business 
of  life  Insurance  upon  the  stipulated  premium 
plan  and  shall  be  subject  only  to  the  provi- 
sions of  this  aFElcle , except  tEut  tile  re- 
visions of  sections  5Jo?  ana  5u£[>,  .jevlsed 
otatute~s~r9S3,  'shall  oe  aTpTl  cable . 

In  the  case  of  Key  vs.  Cosmopolitan  Life,  Health  and  Accident 
Insurance  Company,  102  S.  W.  (2)  (Mo.App. ) 797,  1.  c.  800,  the  Court 
in  holding  that  a statute  providing  for  allowance  of  damages  and 
reasonable  attorney  fees  in  case  of  voxatious  refusal  to  pay  insurance 
was  inapplicable  to  an  insurer  organized  and  doing  business  on  the 
stipulated  premium  plan,  said: 

"it  is  finally  suggested  that  the  allowance 
of  an  attorney's  fee  was  erroneous  upon  the 
theory  that  section  5929  R.b.Mo.  1929  (Mo. 

St.  Ann.  Sec.  5929,  p.  4515),  which  provides  for 
the  allowance  of  damages  and  a reasonable 
attorney's  fee  in  the  case  of  vexatious  refusal 
to  pay,  has  no  application  to  a company  such 
as  defendant  which  is  organized  and  does  business 
upon  the  stipulated  premium  plan.  It  is  indeed 
provided  by  section  5762,  R.S.  1929  (Mo.  St. 

Ann.  Sec.  5762,  p.  4414),  that  any  corporation, 
company,  or  association  engaged  in  the  business 
of  life  insurance  upon  the  stipulated  premium 
plan  'shall  be  subject  only  to  the  provisions 
of  this  article  (article  4,  chapter  37,  R.S. 

Mo.  1929,  Ko.  St.  Ann.  art.  4,  o.  37,  Secs. 

5759-5783,  pp.  4412-4424),  except  that  the  pro- 
visions of  sections  5684  and  5635,  Revised 
Stt tutes  1929,  shall  be  applicable. ' The  parti- 
cular sections  designated  have  to  do  only  with 
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the  matter  of  the  examination  of  companies 
by  the  insurance  department  and  the  payment 
of  the  expenses  of  sue  examine tions*  The 
larioUa&e  used  in  Eectlo  . 5762  would  s era  to 
disclose  a clear  legislative  intent  that  no 
part  of  the  Insurance  ode  shall  apply  to  a 
c mpany  dolrv_  business  upon  the  stipulated 
premium  plan  except  the  two  sections  speci- 
fically mentioned  therein,  and  it  necessarily 
follows,  therefore,  that  section  5929  is 
lna;  licaole  to  the  c<.se." 

Section  5929  supra,  ) elatin  to  allowanco  o damages  and  a 
reasonable  attorney's  ee  in  case  of  vexatious  refusal  to  pay,  appears 
in  the  General  tatutes  of  1665,  pa  e 402,  -ection  1,  and  pas sed  into 
the  revision  of  1879,  Article  IV,  Chapter  11,  '-ection  6029,  and  Into 
rev  alon  >f  1899,  Article  L,  Chapter  89,  ection  5227*  .e  pro- 
vision relative  to  attorneys  fees  was  added  by  the  Laws  of  Missouri 
1u9j,  pa^e  254. 

-ection  5762  supra,  relating  to  companies  engu^ed  in  the  business 
of  life  insurance  on  the  stipulated  premium  plan  first  appears  In  the 
Laws  of  ' ls..ouri  1899,  pa^e  262. 

Tae  article  relatin0  to  c >mpanies  engage.  In  the  business  of 
life  insurance  on  t xe  stipulat  d premium  plan  havinc  been  ado  oted  at 
a date  subsequent  to  Section  5929  supra  (although  that  portion  re- 
lating to  attorneys  lees  was  adopted  at  tne  same  session)  it  is 
evident  ths  t the  Legislature  in  accordance  with  the  views  of  tr.e  Court 
In  the  Key  case  could  not  have  intended  that  Section  5929  be  applicable 
to  s Li pupated  premium  companies. 

You  state  that  a vissourl  Insurance  company  I or  orated  un'er 
rtlcle  IV,  Chapter  37,  R.  . Mo*  1929,  and  writ'  aith  and 

accident  contracts  takes  the  position  that  it  is  not  subject  to  the 
-erms  of  Senate  bill  r.To.  12o,  found  I the  Laws  of  i'issouri  1537, 
Section  5965a,  pa^e  360,  in  that  the.  statute  is  "contained  In  Article 
X,  Chapter  37,  which  article  contains  the  general  provision  th*  t the 
same  can  have  n > a.  plication  whatsoever  to  stimulated  premium 
com  anies  oecause  of  the  exclusion  ^lven  in  Section  57 o2." 

. - ction  5965a,  supra,  provides  as  follows: 
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"Ho  policy  of  insurance  against  loss  or  damage 
from  sickness  or  the  bodily  injury  or  death  of 
the  insured  by  accident,  and  no  riders,  endorse- 
ments, supplementary  or  additional  terms  and  ro- 
v is ions  shall  be  issued  or  delivered  to  an,  pt rson 
in  this  state  by  any  company  doin^  business  in  this 
state  under  the  provisions  of  the  insurance  laws 
of  the  ~tate  of  Missouri  until  a copy  of  the  form 
thereof  has  been  filed  with  the  Superintendent 
of  the  Insurance  Department  for  at  least  a period  of 
thirty  days  (30)  unless  before  the  expiration  of 
3aid  thirty  (30)  days  the  Superintendent  of  the 
Insurance  apartment  and  the  Attorney  General  of  the 
tate  of  Missouri  shall  have  approved  of  the  same  in 
v/ritin^.  If  durin&  such  period  of  thirty  (30) 
days  or  at  any  time  thereafter,  as  provided  in 
t:iis  section,  the  Superintendent  of  the  Insurance 
ep  ruaent  or  Attorney-  •neral,  in  writing, 
disapprove  of  the  form  of  such  policy,  it  shall 
be  unlawful  for  sucn  policy  to  be  issued  or  delivered 
in  this  State  by  the  company  filing  same.  If  the 
Superintendent  of  the  Insurance  Department  or  the 
Attorney  t.eneral  are  unable,  by  virtue  of  their 
o Jaer  duties,  to  deter  :Ine  wh.  ther  or  not  they 
shall  approve  or  disapprove  the  form  of  such 
policies  within  the  thirty-day  period  herein  pro- 
vided, the  Superintendent  of  the  Insurance  ep&rt- 
ment  may  extend  the  time  within  which  they  may  approve 
or  disapprove  to  a p-riod  not  to  exceed  ninety  (^0) 
days  from  the  date  of  filing  such  forms,  and 
the  company  filing  sucn  form  or  forms  snail  be 
noti-Ied  by  the  •Superintendent,  in  writin<_,  of 
such  extension  of  time.  The  Superintendent  of  the 
Insurance  Department  and  the  Attorney-General  shall 
not  approve  such  forms  of  policies  unless  every 
part  Is  plainly  printed  in  type  not  smaller  than 
lon&  primer  or  ten  point  type  nor  unless  there  is 
printed  on  the  first  pa0e  thereof  and  >n  its  filing 
bade  in  type  not  sraaller  than  eiirhteen  point  or 
^reat  primer  a brief  description  of  the  policy; 
nor  unless  the  exceptions  be  printed  with  the  same 
prominence  as  the  benefits  to  which  su  h exceptions 
a^ply*  If  the  Superintendent  falls,  vithln  the 
thirty-day  period  of  time  or  within  the  extended 
period,  as  herein  provi  .ed,  to  notify  the  company 
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in  writing  of  mis  disapproval,  then  the  company 
may  issue  such  form  01  policy,  but  nothin^  herein 
contained  simll  permit  an  insurance  company  to 
issue  policies  in  violation  of  other  provisions 
of  the  in.  urance  laws  of  t ils  State,  and  nothin 
herein  shall  bar  the  b iperintendent  and  Attorney- 
eneral  from,  at  any  tine  thereafter,  disapproving 
3uch  form  after  givin^  the  company  notice  thereof 
and  a hearing  thereon.  Whenever  the  -uperintendent 
or  Attorney-General  dise  .prove  a policy  form,  us 
herein  providec. , the  Superintendent  shall  notify 
the  company  filing  same,  in  writln  , tlvin  the 
reasons  therefor.  The  buperintendent  and 
Attorney-General  are  hereby  directed  to  approve 
for  use  in  this  State  only  policies  conforming 
to  the  express  provisions  of  the  insura  .ce  laws 
of  Missouri,  and  only  sue;,  words,  phrases,  fi.  ures, 
terms  and  conditions  of  policy  forms,  riders, 
endorsements , supplementary  or  additional  terns 
and  provisions  affecting  policies  or  agreements 
for  insurance  which  are  specific,  certain  and 
unambiguous,  to  meet  needed  requirements  for 
the  rotection  of  lives  and  property  of  assureds, 
ny  policy  filed  with  the  Superintendent  pursuant 
to  this  section,  not  conforming  to  the  requirements 
herein,  shall  be,  by  tne  . uporintendent  and  Attorney- 
Gen-  ral,  disapproved.  Nothing  in  this  section 
contained  shall  be  held  to  apply  to  life  insurance, 
endowment  or  annuity  c ntracts,  or  contracts 
su  ~pleme nt ary  the  re  t o . " 

The  case  of  Schott  vs.  Continental  Auto  Insurance  Underwriters 
31  S.  ...  (2)  (Mo.  Pup.  ) 7,  1.  c.  11,  pre  onts  u situation  analogous 
to  the  one  in  the  instant  case.  The  a pellant’s  ontt-ntion  was 
that  the  Act  of  192b  was  not  applicable  to  reciprocal  or  inter- 
insurance ex  hangea  operating  under  Article  XIII,  Chapter  50,  R.  S. 
Mo.  1919  (Now  Article  XI,  Chapter  37,  . . Xo.  Ia29).  Section  6385 

(now  section  5977  R.  S.  Mo.  1929 )t  relating  to  reciprocal  or  inter- 
insurance  contracts  provided  in  part  as  follows: 

"Lxcept  as  herein  provided  no  law  of  this  state 
relating,  to  inrurance  shall  apply  to  the  exchange 
of  sue  * indemnity  contracts*-*.:- 

The  Court  in  holdin  that  the  1925  law  was  applicable  to 
reciprocal  in. urance  < ompanies,  said: 
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"Appellant's  argument  In  support  of  Its 
contention  under  this  head  seems  to  run  as 
follows:  The  act  of  3925  ( hereinafter 
called  the  pet ) Is  a general  law;  said  article 
13  relating  to  reciprocal  and  lnterlnsurance 
contracts,  including  said  section  6305,  Is 
a special  law;  section  6335  provides  that  no 
law  of  this  state  relating  to  insurance  shall 
apply  to  the  contracts  of  companies  operating 
as  reciprocals;  the  act  does  not  in  express 
terms  repeal  or  amend  section  6385;  and  a 
general  law  does  not  repeal  a prior  special 
law  by  implication*  'It  Is*  * *true  that  the 
presumption  against  implied  repeals  lias  peculiar 
and  special  force  when  the  conflicting  pro- 
visions wnich  ere  thought  to  work  a repeal 
are  contained  In  a local  or  special  act  and 
a later  general  act.  The  presumption  Is  that 
the  special  is  intended  to  remain  In  force  as 
an  exception  to  the  general  act*  ' 25  R*C*L* 

927,  Sec.  177*  But  there  is  no  rule  which 
prohibits  the  repeal  of  a special  act  by  a 
general  one,  the  question  being  always  one 
of  intention.  And  there  can  be  no  doubt  but 
that  It  was  the  legislative  intention  that  the 
act  should  apply  to  contracts  of  reciprocal 
companies;  by  its  express  terms  they  are  made 
subject  to  Its  provisions.  The  effect  of  the 
act  in  that  respect,  therefore.  Is  to  Ingraft 
upon  said  section  6335  another  exception*" 

The  Act  of  1937  is  a general  law,  whereas  Article  IV  relating 
to  stipulated  premium  plan  contracts.  Including  Section  5762  Is  a 
special  law*  The  question  of  the  repeal  of  a special  act  being  one 
of  intention,  we  need  only  examine  the  following  underlined  portions 
of  the  1937  act,  supra,  to  remove  any  doubt  but  that  it  was  the 
intention  of  the  legislature  that  the  act  shall  apply  to  contracts  of 
stipulated  premium  plan  companies: 
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"No  policy  of  Insurance  against  loss  or 
damage  from  sickness  or  the  bodily  Injury 
or  death  of  the  Insured  by  accident,  and  no 
riders,  endorsements,  supplementary  or 
additional  terms  and  provisions  alia  11  be 
Issued  or  delivered  to  any  person  In  tKTs 
statePby  any  c onpany- (Tolng  ousiness  In  this 
state  under  the  provisions  of  the  'Insurance 
laws  of  the  State  of  Ill's sourT»  * * tf-"- 

And  In  the  case  of  State  vs.  Koeln,  61  S.  V».  (2)  (Mo.  Sup. 
in  :ianc ) 750,  1.  c.  756,  the  Court  cites  the  Schott  case  and  points 
out  that: 


"*  * *a  special  act  may  be  impliedly  re- 
pealed by  a general  one  and  the  question 
whether  it  has  been  so  repealed  is  always  one 
of  legislative  intention;  Schott  vs.  Continental 
Auto  Ins.  Underwriters,  326  Mo.  92,  31  S.  W.  (2d) 

7}  59  C.J.  Sec.  536.  'The  special  act  is  not 
repealed  unless  a different  Intent  Is  plainly 
manifested,  or  where  the  two  acts  ore  irrecon- 
cilably Inconsistent  or  repugnant,  or  where  the 
general  act  covers  the  whole  subject  matter  of 
the  special  one*  * *or  is  clearly  intended  to 
establish  a uniform  male  or  system  for  the 
whole  state.*  59  C.J.  Sec.  536;  and  cases  cited 
In  footnotes  85  and  89.  (Italics  ours.) 

In  apply i*ig  t le  foregoing  rule  we  are  at 
liberty  to  take  jddicial  notice  of  matters  of 
common  knowledge,  of  matter  of  current  history 
as  related  to  affairs  of  public  interest  and 
concern,*  * * *" 

Taking  judicial  notice  of  matters  of  common  knowledge,  and. 
from  an  examination  of  the  1937  Act,  it  Is  at  once  apparent  that 
the  Legislature  was  striking  at  the  practice  of  certain  Insurance 
companies  to  avoid  payment  of  honest  claims  by  resortin^  to  such 
trickery  as  printing  the  benefits  of  tixe  policies  In  bold  print,  where- 
as the  exceptions  were  printed  in  small  print  cleverly  hidden  away 
In  the  body  of  the  policy.  There  can  be  no  question  of  the  legislative 
Intention  to  ingraft  upon  Section  5762  another  exception* 
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It  is  the  opinion  of  this  Department  that  stipulated  pre- 
mium plan  companies  are  required  to  issue  health  and  accident 
contracts  which  comply  with  the  provisions  of  Senate  Bill  No.  126, 
found  in  the  Laws  of  Missouri  1937,  Section  5965a,  page  360. 


Xespectfully  submitted. 


MAX  WASHERMAN, 

Assistant  Attorney  General 


AP  'ROVED* 
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(Acting)  Attorney  General 
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TAXA.TI OK i Property  purchased  with  funds  received  under  World  war 
compensation  Act  subject  to  State  and  County  Taxation* 


April  15, 


1037* 


Hr#  V*  c#  none,  Jr#, 

; rossoou t log  At  to roey , 
utuan  County, 
’Jfciooville,  vi*aouri# 

l>e  r sir  t 


This  department  noknowledcee  receipt  of  your  letter 
of  \ril  10,  1SJ57,  in  which  you  request  an  opinion  as  to  the 
following  facts* 


'Ouq  Vi'iliiora  n#  oott,  a disabled  world  war 
votersvn,  received  certain  compensation  under  the 
0#  3#  Veteran  Act  of  1934,  tfhieh  subse  :ueruly 
cone  into  the  hands  of  his  raion  Juoy  Scott 
of  owsrsvil^o,  I'JLooouri#  she  evid  ntly  loaned 
a portion  of  this  money  taking  us  eoourity  o 
! xxrt  • go  on  forty  aaroe  of  land  In  this  county* 

-he  mortgagor  die  not  pay,  end  Jtio  aortg&ce  was 
foreclosed,  title  resting  in  i Ilian  H#  oott. 

illinra  r*  soott  died  ©boot  four  yen re  n^o  and 
ovr  a year  ago  his  brother  Harry  ?•  soott  took 
this  forty  acres  of  lend  aa  hie  distributive  share 
of  the  dec©'  sod  votoron#e  estate# 

he  <TttcrdiHn  of  will  tom  H#  -*cott  paid  taxes  on 
his  estate  for  nonet  its,  but  aisoov-’rod  e few  years 
ago  th  t it  wes  exempted  fron  texes  by  the  veterans 
act  and  son sod  to  pay  taxes#  The  assessor  and  county 
court  raised  the  question  of  taxation  as  the  veteran 
died  and  the  land  is  now  owned  Harry  ?•  3oott, 
who  of  course  received  no  vttortM  compensation# 

I £pr  it  6«  my  opinion  th  t the  land  is  now  subject 
to  taxes,  }»t  I would  like  to  have  your  opinion  e lao* 

It  dgxja  poor:  to  ns  that  if  e veteran  ..lea  his 
set  to,  even  la  the  hands  of  a distributee,  would  not 
be  perpetually  exempt  fron  taxes# 

Mjo*  oott  caked  if  she  could  roc over  the 
taxes  erroneously  paid  before  she  found  out  of  the 
exemption#  1 told  her  X did  not  think  ah©  could# 

Is  this  correct?  ** 


Ur*  V*  c.  : io8o  | Jr 
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Hwro  1*  no  iuoiilion  bat  th  t con . root?  lntunucd  to  so 
mux  round  the  fund  received  under  (.ho  orJUl  or  Con;  >en  edition  not 
with  protection  thet  creditors  cannot  t.ko  it  owe y fron  the 
dependants*  In  other  words,  the  thought  tweens  developed  anting 
eta  too  and  nation*  that  for  .ho  good  of  mnkind  the  o are  met  noee 
when  It  in  beet  th  t orodltor*  r.o  an  - id  in  order  that  certain 
individual*  ixi  society  my  hove  a particular  oouroe  of  inoone 
dedicated  to  personal  or  fonily  sustenance,  min  tent  no©  'nd 
enjoyment*  mdrews  v.  Ikuik,  rlO  17*  K*  CP, 

r.ovrcv  r,  this  exon  lion,  at  le  et  an  to  taxation, 
oea*e*  if  other  property  bo  pur oh need  for  the  or Id  nsr  veteran* e 
uno  with  n tic y rear  ived  undor  the  not*  a c‘  oe  precisely  in  point 
in  th  t of  State  v.  riht  (Ala*)  140  3o*  504.  in  th  t case  oortoln. 
land  w « purchased  by  the  (guardian  of  o disabled  soldier  with  nonoy 
reoclvod  by  the  guardian  an'  r th*  orld  Bar  Coupons- Hon  Act  for 
the  a^o  and  maintenance  of  n<  id  noldior*  The  ixirdl'n  refurod  to 
pay  any  taxon  on  this  property  and  th©  question  w e finally  preeexitcd 
to  the  'uproar?  -our  of  ^Inborn,  wherein  It  tma  hold: 

• *•  it  is  sleor  that  the  excep  tion  •••••• 

does  not  extend  to  >rivatcly  owned  pr  sporty  pur- 
chased 1th  nonoy  arising  fron  such  sources  and 
ft  lah  m*  at  .h*.  tine  of  the  twroh?  oo  within  the 
Jurisdiction  of  tho  state  and  aubjeot  to  lte  powers 
of  taxation. 

The  Juiiyiont  here  ie  th  t the  mode  in 
question  were  not  exempt  fron  taxation  by*  the 
at’  te  and  County  of  Marshall  - 


,*1/11  li-s  * ft*-*  T/'iM 

■■  .I  ■■  .i. 


In  view  of  tho  fox  , it  is  the  opinion  of  this  depart- 

ment th<  t ho  property  now  owned  by  Harry  T*  loott  and  originally 
onno  by  .lUlori  ft.  ;cott,  o disabled  or  Id  .or  Vet  or  on,  is 
subject  to  taxation  by  tho  state  and  county  record lo  fl  of  the  fact 
that  tho  property  w e acquired  by  llllan  n*  mott  by  man*  of 
oortoln  compensation  received  by  hin  un  or  tho  Jnited  nt  tea 
Vet  ran* a Act  of  10£4* 


Heapoot fully  eubciittod. 


: 

) 


l 
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TOWNSHIPS:  May  not  issue  bonds  for  road  purposes  when 
there  is  a special  road  district  organized 
which  incl xides  the  whole  or  any  part  of  said 
township  within  its  boundaries,  and  has  road 
bonds  outstanding  and  unpaid. 

i 

July  1,  1937 


Hon.  V.  C.  Hose,  Jr. 
Prosecuting  Attorney 
Putnam  County 
Unionville,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  letter 

of  June  2,  1937,  requesting  an  opinion  as  follows: 

"The  officials  of  a township  in 
Putnam  county  have  consulted  with 
me  about  trying  to  issue  some 
bonds  for  road  and  bridge  pur- 
poses. 

"’’ithin  the  township  in  question 
are  two  special  road  districts 
’"hich  already  have  issued  bonds 
that  are  now  outstanding. 

"I  note  that  oection  7964  H.  3. 

Mo.  1929,  provides  that  a town- 
ship connot  issue  bonds  ’"hen  in- 
cluded within  its  territory  is  a 
special  road  district  which  has 
issued  bonds  that  are  outstanding, 
or  vice  versa.  In  checking  up  on 
this  section  I find  nothing  to  the 
contrary,  but  before  advising  the 
township  board  that  the  section 
presented  an  insuperable  obstacle, 

I should  like  to  have  your  opinion 
if  there  is  any  way  around  it." 

oection  7960,  H.  c>.  Missouri,  1929,  is  as 

follows : 
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"The  board  of  commissioners  of  any 
s ecial  road  district  organized  and 
incorporated  under  the  laws  of  this 
state,  for  and  on  behalf  of  such 
district,  and  the  county  courts  of 
the  several  counties,  on  behalf  of 
any  township  in  their  respective 
counties,  are  hereby  authorized  to 
issue  road  bonds  to  an  amount,  in- 
cluding existing  indebtedness,  not 
exceeding  five  per  centum  of  the 
assessed  valuation  of  such  special 
road  district  or  township,  as  the 
case  may  be,  to  be  ascertained  by 
the  assessment  next  before  the  last 
asses  raent  for  state  and  county  ur- 
poses.  /uch  bonds  shall  be  issued 
in  denominations  of  one  hundred  dol- 
lars or  some  multiple  thereof,  to 
bear  interest  at  not  exceeding  six 
per  centum  per  annum,  payable  semi- 
annually, and  to  become  due  and  pay- 
able at  such  times  as  the  board  of 
commissioners  or  county  courts  shall 
determine  by  order  of  record,  not 
exceeding  twenty  (20)  years  from  date 
of  issue." 

Jection  7964,  R.  J.  Missouri,  1929,  is  as  follows: 

"The  f ;ur  next  proceeding  sections, 
to-wit:  sections  7960,  7961,  7962 
and  7963,  R.  6.  Missouri,  1929,  shall 
not  apply  to  any  township,  the  whole 
or  any  part  of  which  is  Included  in 
a special  road  district  that  has  issued 
bonds,  the  wiiole  or  any  part  of  which 
are  outstanding  and  upheld ; nor  shall 
said  sections  a;  ply  to  any  special 
road  district  which  includes  the  whole 
or  any  part  of  any  township  which  has 
issued  bonds  for  road  purposes,  the 
whole  or  any  part  of  which  bonds  are 
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outstanding  end  unpaid,  nor  shall 
said  sections  apply  to  any  special 
road  district  which  includes  the 
■whole  or  any  part  of  the  territory 
of  any  other  special  road  district 
which  has  incurred  an  Indebtedness 
evidenced  by  an  issue  of  bonds,  the 
whole  or  any  part  of  which  are  out- 
standing.and  unpaid." 

We  call  your  attention  particularly  to  that  part  of  ejec- 
tion 7964,  H.  j.  Missouri,  1929,  which  we  have  underlined. 
This  section  is  very  clear  and  plain  in  its  meaning  as 
such  is  not  open  to  construction.  Cummings  v.  Kansas  City 
Public  Service  Commission,  66  6.  W.  (2d)  920. 

In  State  ex  rel  Jackson  v.  Hackman,  249  S.  W.  71, 
the  court  had  before  it  the  interpretation  of  oection  10751 
H.  S.  Missouri,  1919,  which  is  in  substance  the  same  as 
oection  7964,  ri.  S.  Missouri,  1929,  except  that  oection 
7964,  H.  d.  Missouri,  1929,  is  more  explicit  in  its  pro- 
hibition of  the  issuance  of  bonds  for  road  purposes  be  town 
ships,  when  other  bonds  of  an  overlapping  special  road  dis- 
trict were  outstanding  and  unpaid.  In  this  case  the  court 
said  at  1.  c.  73: 

"It  * * * seems  apparent  that 
while  the  Legislature  intended  to 
give  townships,  no  part  of  ^hich 
were  contained  in  special  road 
districts,  the  full  right  to  vote 
bonds  for  road  purposes,  yet,  when- 
ever a special  road  district  is  or- 
ganized and  has  taken  in  such  town- 
ship or  part  thereof,  it  tended  to 
transfer  to  such  special  road  dis- 
trict the  management  and  control  of 
road  matters  and  the  sole  power 
thereafter  to  issue  bonds  for  such 
purposes.  The  township  is  a po- 
litical subdivision  organized  for 
various  governiental  functions, 
while  the  special  road  district  is 
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a political  subdivision  created 
solely  for  the  purpose  of  taking 
care  of  road  raalntenarne  and  road 
construction  problems  within  its 
boundaries.  It  is  more  fitting 
that  all  matters  of  voting  bonds 
for  road  purposes  should  be  com- 
mitted to  the  special  road  district 
where  it  exists,  and  such,  a parently, 
ras  the  theory  of  the  Legislature 
in  enacting  section  10751. " 

The  act  of  1919  provided  that  the  next  preceeding 
four  sections  "shall  not  apply  to  any  township  where  the 
rhole  township  or  any  part  thereof  Is  included  in  a special 
road  district  which  has  heretofore  issued  bonds  for  road 
purposes  which  remain  unpaid."  Jhls  act  was  amended  in  La*s 
1923,  p.  356,  in  its  present  form,  and  as  v»e  understand  it,  the 
amendment  made  the  exception  of  Section  7967,  R.  J.  Missouri, 
1929,  apply  both  ways,  but  did  not  ohange  its  former  appli- 
cation to  a township  overleaped  by  a special  road  district, 
i'hat  is,  when  a special  road  district  overlaps  into  a town- 
ship that  has  road  bonds  outstanding  the  special  road  district 
is  prohibited  from  issuing  bonds  for  road  purposes,  or  that 
when  one  special  road  district  overlaps  unother,  the  same  pro- 
hibition applies. 

Therefore,  it  is  the  opinion  of  the  Department 
that  a township  is  prohibited  by  oection  7964,  ri.  3.  Miss  uri, 
1929,  from  issuing  bnds  for  road  and  bridge  purposes  when 
there  is  a special  road  district,  which  includes  the  'hole 
or  any  part  of  said  township  within  its  boundaries,  that  has 
road  bonds  outstanding  and  unpaid. 


Respectfully  submitted. 


RROViiD: 


AUBREY  ri.  HaMLV.TT,  Jr. 
Assistant  attorney  General 


J.  L.  1AYLGR 

(Acting)  attorney  General 
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PENAL  INSTITUTIONS:  Sentences  are  to  run  concurrently 

from  the  date  rendered  unless  the 
sentencing  court  directs  sentence 
to  commence  at  a future  time* 


August  28,  1937. 


Honorable  J*  II*  Sanders,  Y.arden 
Missouri  State  Penitentiary 
Jefferson  City,  Missouri 

Dear  Sir* 


We  acknowledge  your  request  for  an  opinion  dated 
August  20,  1937,  which  reads  as  follows: 


"Walter  Vail  #46638,  is  serving 
here  four  years  from  Cape  Girar- 
deau  County,  Missouri,  from  June 
24,  1936,  for  Burglary  and  Larceny, 
having  plead  guilty  there  to  the 
charges  at  the  April,  1936  term, 
and  was  received  here  on  June  26, 
1936,  an  shown  by  his  commitment 
now  in  file  in  this  office* 

"Prior  to  this,  on  May  31,  1936, 
at  the  same  term  of  the  Circuit 
Court  in  said  county,  he  was  tried 
and  convicted  by  a jury  of  similar 
offence  as  stated  above,  and  his 
sentence  was  fixed  at  four  years 
from  June  8,  1936,  as  will  be  shown 
by  the  certified  copy  of  the  sent- 
ence and  judgment  of  court  herewith 
submitted.  He  appealed  this  con- 
viction to  the  Supreme  Court  of 
Missouri,  but  was  transported  to 
prison  and  be  an  service  on  the 
first  sentence  named  above  at  the 
time  stated,  which  sentence  he  is 
now  serving. 

"On  June  50,  1936,  the  Supreme 
Court  affirmed  his  conviction  on 
the  appealed  sentence,  setting  forth 
In  Its  mandate  that  sentence  was  to 
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be  for  *A  period  cf  two  years  for 
burglary  and  two  years  for  larceny, 
the  same  being  the  sentence  passed 
by  the  said  Circuit  Court  of  Cape 
Girardeati  County  aforesaid.  * This 
said  mandate  was  received  here 
August  19,  1957. 

"This  office  wouJd  appreciate  an 
opinion  from  you  as  to  when  service 
in  the  appealed  sentence  should  be- 
gin, " 

The  record  of  facts  of  this  case,  as  stated  in 
your  request  for  an  opinion,  does  not  bring  the  aoove 
prisoner  within  the  provisions  of  Section  4456  or  12969 
R.  S.  Ito*  1929,  which  are  mandatory  statutes  directing 
cumulative  sentences  under  certain  circumstai ces  where 
one  is  convicted  of  more  than  one  crime. 

The  po*6r  of  the  Trial  Court  to  render  Judgment 
and  sentence,  after  conviction  of  the  crime,  is  pro- 
vided in  Section  3715  F.  S.  Mo.  1929,  which  reads* 

"Whenever  a Judgment  upon  a convic- 
tion shall  be  rendered  in  any  court, 
the  clerk  of  such  court  shall  enter 
such  Judgment  fully  on  the  minutes, 
stating  briefly  the  offense  for  which 
such  conviction  shall  have  been  had, 
and  the  court  shall  inspect  such 
entries  and  conform  them  to  the  facts j 
but  the  omission  of  this  duty,  either 
by  the  clerk  or  Judge,  shall  in  nowise 
affect  or  impair  the  validity  of  the 
Judgment.  " 

By  the  above  section  we  see  that  the  Trial  Court 
has  the  power  to,  and  is  not  prohibited  from,  rendering 
a cumulative  sentence  upon  one,  convicted  of  a crime, 
while  restrained  under  a Judgment  and  sentence  of  con- 
viction for  a prior  crime. 

Section  3742  R.  S.  Mo.  1929,  provides  when  an  appeal 
to  the  Supreme  Court  operates  as  a stay  of  execution  on 
the  trial  court's  Judgment  and  sentence  and  reads: 
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"Ho  such,  appeal  or  writ  shall  stay 
or  delay  the  execution  of  such  judg- 
ment or  sentence,  except  In  capital 
cases,  unless  the  supreme  court,  or 
a judge  thereof,  or  the  court  in 
which  the  Judgment  \ as  rendered,  or 
the  judge  of  such  court,  on  inspec- 
tion of  the  record,  shall  be  of 
opinion  that  there  Is  probable  cause 
for  such  an  appeal  or  writ  of  error, 
or  so  much  doubt  as  to  render  it 
expedient  to  take  the  judgfcent  of  the 
supreme  court  thereon,  and  shall  make 
an  order  expressly  directing  that 
such  appeal  or  writ  of  error  shall 
operate  as  a stay  of  proceedings  on 
the  judgment;  but  in  capital  cases 
the  order  granting  the  appeal  shall 
operate  as  such  stay  absolutely," 

When  an  appeal  be  granted  the  defendant  may  be  com- 
mitted without  a stay  of  execution  as  was  done  in  the 
above  case,  cr  he  may  be  recognized  (admitted  to  bail 
while  on  appeal),  for  Section  3754  R.  S.  Mo.  1629  pro- 
vides: 


"If  an  appeal  be  granted,  the  court 
below  shall  rder  the  defendant  to 
bt  committed  or  recognized,  and  the 
recognizance  shall  be  to  the  same 
effect  as  the  recognizance  required 
when  the  defendant  himself  is  appel- 
lant; and  the  party.  If  committed, 
shall  be  held  in  custody  until  the 
Judgment  of  the  supreme  court  shall 
have  been  passed  on  the  case,  to  abide 
such  Judgment," 

The  mandate  of  the  Supreme  Court,  In  thiB  case 
followr  the  provisions  of  Section  3765  R.  S.  Mo,  19; 
which  r eads : 

"Y.hen  the  appeal  is  taken,  or  the 
writ  of  error  Is  sued  out  by  the 
party  indicted,  if  the  supreme 
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court  affirm  the  judgment  of  the 
court  below  it  shall  direct  the 
sentence  pronounced  to  be  executed, 
and  the  same  shall  be  executed  ac- 
cordingly; if  the  Judgment  be  re- 
versed, the  supreme  court  shall 
direct  a new  trial,  or  that  defendant 
be  absolutely  discharged,  according 
to  the  circumstances  of  the  case." 

The  Supreme  Court  in  its  mandate  could  have  changed 
the  time  cf  imprisonment  pursuant  to  Section  3766  R.  S. 
Mo.  1929,  which  reads: 

"No  judgment  shall  be  reversed  or 
set  aside  by  the  appellate  court, 
for  the  reason  that  the  Judgment 
by  virtue  of  which  such  person  is 
confined,  or  from  which  he  has 
prosecuted  an  appeal  or  writ  of 
error,  was  erroneous  as  to  time  or 
place  of  imprisonment,  but  in  such 
case  it  shall  be  the  duty  of  the 
court  or  officer  hearing  the  case 
to  sentence  such  person  to  the  proper 
place  of  confinement,  and  for  the 
correct  length  of  time,  from  and  after 
the  date  c,f  the  original  sentence,  and 
to  cause  the  officer  or  other  person 
having  such  r isoner  in  charge  to  con- 
vey him  forthwith  to  such  designated 
place  cf  imprisonment." 

Sect  on  648  R.  S.  Mo.  1929  states  the  limitations 
upon  the  warden  for  imprisoning  one  convicted  of  crime, 
and  r eads : 


"No  person* s body  shall  be  imprisoned 
or  restrained  unless  by  authority  of 

law." 

In  Meininger  v.  Breuer,  304  Mo.  381,  1.  c*  391,  264 
S.  W.  1,  the  Supreme  Court  said: 
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"The  law  then,  as  now,  was  settled 
beyond  dispute  that.  In  the  absence 
of  a statute  to  the  contrary,  sentences 
were  not  cumulative,  even  where  they 
Eii Jit  be  made  so,  unloss  the  sentenc- 
ing court  expressly  made  them  so  by 
directing  that  the  subsequent  one 
should  commence  at  a .future  time 
. determined  or  determinable  v/ith  cer- 
tainty. In  the  ileyers  sentences  no 
sort  of  effort  was  made  by  the  trial 
court  to  render  the  sentences  cum- 
ulative." 


CPMCLUSION. 


This  department  is  of  the  opinion  that  the  mandate 
of  the  Supreme  Court  in  the  hands  of  the  warden,  by  its 
very  terms,  affirms  the  Jidgment  of  the  trial  court  and 
thereby  gives  force  to  the  judgment  of  the  trial  court 
which  had  been  rendered  before  appeal. 

The  fern  and  substance  of  said  judgment  shows  it 
to  be  in  conformity  with  statutory  requirements,  even 
the ugh  the  trial  court  did  not  render  cumulative  sen- 
tences for  the  second  conviction.  .A  cumulative  sen- 
tence was  not  mandatory  for  the  second  conviction  under 
the  Missouri  code. 

The  trial  court,  in  plain  language,  fixed  the 
sentence  at  four  years  incarceration  to  run  from  June 
8,  1856,  which  sentence  was  legal,  because  it  is  intended 
to  run  from  the  same  date  that  Judgment  and  sentence  was 
passed,  end  the  Supreme  Court,  on  app  si,  did  not  change 
that  Judgment  and  sentence  as  to  time,  as  tqs  its  power, 
in  the  mandate  dismissing  the  appeal. 

Since  the  Judgment  and  sentence  of  the  trial  court 
was  render'd  within  the  trial  court* s jurisdlctionj 
since  It  is  certain  as  to  time  and  place  of  imprison- 
ment) since  the  punishment  conforms  to  the  statutory 
punishment  for  the  particular  crime c , and  since  the 
Supreme  Court  has  unconditionally  sanctioned  the  Judg- 
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ment  and  sentence  In  its  mandate,  now  the  duty  falls 
on  the  warden  to  imprison  according  to  the  original 
judgment  and  sentence,  as  ordered  in  the  mandate* 
Imprisonment  in  the  appealed  case  should  be  computed 
from  Jure  8,  1936,  the  date  that  the  original  Judgment 
was  rendered  and  sentence  was  passed* 

When  the  appeal  was  granted  to  the  Supreme  Court 
the  defendant  was  not  admitted  to  liberty  on  appeal 
bond,  nor  doeB  the  record  show  a stay  of  execution  on 
the  Judgment  and  sentence,  pending  appeal,  or  an  escape* 
In  such  cases  the  present  opinion  would  not  apply.  At 
all  times,  since  the  original  judgment  and  sentence  on 
the  second  charge,  the  record  shows  that  the  prisoner 
v/as  being  incar  cerated  in  the  penitentiary  without 
recognizance  on  either  charge* 

It  la  ovu*  further  opinion  thet  insofar  as  the  two 
judgments  and  sentences  overlap,  as  to  time  of  incar- 
ceration, they  should  run  concurrently  with  each  other 
on  the  prisoner’s  records*  Such  a confinement  is  by 
"authority  of  law”. 


Respectfully  submitted 


m,  ORE  SAWYERS 

Assistant  Attorney  General* 


A. PROVED* 

t 


J.  L.  taYlor 

(Acting)  Attorney  General* 
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PENAL  INSTITUTIONS 


Writ  served  on  person  In  custody  must  deliver 
the  body  and  may  be  reimbursed  by  Legislative 
appropriation  for  necessary  exp- en s e s . 


December  28,  1937 

/ •' 


Honorable  J.  M.  Sanders,  Warden 
Missouri  State  Penitentiary 
Jefferson  City,  Missouri 


Dear  V.ardens 


We  acknowledge  receipt  of  your  request  for  en  opinion 
dated  November  9,  1937,  which  reads  as  follows: 

WA  writ  of  habeas  corpus  ad  testificandum  was 
Issued  by  Hon.  Robert  L.  Gideon,  Judge  of  the 
Circuit  Court  of  Czark  County,  Missouri,  di- 
rected to  the  undersigned  as  Warden  of  the 
Missouri  State  irenitentiary,  a nd  commanding 
that  Unestine  Howell,  an  inmate  of  this  In- 
stitution, be  brought  before  the  said  judge 
of  the  said  circuit  court  on  November  0,  1937, 
there  to  testify  in  the  cese  of  the  State  of 
Missouri  vs.  Ralph  Taylor  and  iloyd  Taylor, 
defendants  in  said  Court,  on  the  part  of  the 
defendants. 

”No  fees  or  expenses  incident  to  the  trans- 
portation, safekeeping  and  return  of  the  prisoner 
was  offered.  In  thiB  Instance,  as  well  as  all 
other  Instances  of  like  character,  a written 
opinion  from  your  office  as  to  whether  neces- 
sary fees  or  expenses  can  be  required  before 
complying  with  the  order  of  the  Court.  ..otild 
the  rule  laid  down  by  you  In  this  instance 
apply  In  cases  where  the  witness  is  required 
by  the  State?  If  compliance  with  the  order 
of  the  Court  is  to  oe  carried  out  under  any 
circumstance,  from  what  source  should  the 
necessary  fees  and  expenses  come?” 


As  to  tiie  jurisdiction  over  one  convicted  of  a crime 
and  admitted  tc  the  Penitentiary,  Section  8316,  Laws  of  Mo. 
1933,  page  327,  provides: 
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"There  Is  hereby  created  and  established  a 
department  to  be  known  as  the  Department 
of  renal  Institutions,  by  which  name  it 
shall  have  perpetual  succession,  with  the  right 
to  complain  and  defend  in  all  courts;  and  to 
adopt  and  use  a common  seal  and  alter  the 
sane  at  pleasure.  Ihe  Department  of  renal 
Institutions  shall  be  under  the  control  and 
management  of  a Commission  composed  of  three 
members,  not  more  than  two  of  whom  shall  be- 
long to  the  same  political  party,  who  shall 
be  known  as  Commissioners  of  the  Department 
of  i'enai  Institutions,  end  who  shall  have 
and  exercise  the  powers,  and  perform  tho 
duties  end  functions  in  this  article  pro- 
vided, and  as  otherwise  authorized  by  law. 

The  commissioners  of  the  department  of  penal 
institutions  shall  reside  in  Jefferson  City 
and  devote  their  entire  tine  to  the  duties 
of  their  respective  offices.  Said  department 
of  penal  institutions  shall  have  and  exercise 
control  and  jurisdiction  over  all  penal  in- 
stitutions in  tills  stite  supported  in  whole 
or  in  port  by  the  direct  appropriation  of 
money  out  of  the  state  transury,  and  more 
particularly  over  the  Dissouri  reformatory 
at  Boonville,  the  state  industrial  home  for 
girls  at  Chillicothe,  the  state  industrial 
home  for  negro  girl 3 at  Upton,  the  inter- 
mediate reformatory  at  Jefferson  City  and 
the  state  penitentiary  and  prison  at  Jef- 
ferson City,  together  with  all  real  estate, 
buildings,  machinery  and  j ersonal  property 
belonging  to  or  used  by,  or  in  connection 
with,  said  penal  institutions,  or  any  there- 
of." 


Section  8319,  Laws  of  Ho.  1933,  page  328,  provides 

"The  director  of  penal  Institutions  shall 
receive  an  annual  salary  of  not  more  than 
thirty-six  hundred  dollars,  end  such  rail- 
road fare  and  other  traveling  expenses  as 
may  be  incurred  while  traveling  in  the  dis- 
charge of  official  duty.  Each  member  of 
the  commission  of  the  department  of  penal 
institutions,  other  than  the  chairman  thereof. 
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shall  heve  and  receive  an  annual  salary  of 
not  more  than  thirty- two  hundred  dollars, 
and  in  addition  thereto  shall  be  reimbursed 
for  all  railroad  fare  and  other  expenses  in- 
curred while  traveling  in  the  discharge  of 
official  duty." 

Section  8338,  R.  S.  Mo.  1929,  relating  to  custody 
of  prisoners,  provides: 

"The  State  prison  board  shall,  subject  to  law, 
have  the  exclusive  government,  regulation 
and  control  of  the  Missouri  state  penitentiary, 
the  Missouri  reformatory,  the  industrial  home 
for  girls,  the  industrial  home  for  negro  girls 
and  if  all  other  penal  or  reformatory  insti- 
tutions hereafter  created  and  of  all  persons 
who  now  are  or  who  hereafter  shall  be  legally 
sentenced  to  either  of  the  institutions  here- 
inabove mentioned  or  referred  to  end  who 
shall  be  committed  to  the  custody  of  said 
board,  and  said  board  shall  make  and  enforce 
such  by-laws,  rules  and  regulations  as  they 
from  time  to  time  deem  necessary  and  proper 
in  the  management  of  all  Institutions  or 
persons  now  or  hereefter  legally  corranitted 
to  said  board,  and  shall  be  vested  with  and 
possessed  of  all  other  powers  and  duties 
necessary  and  proper  to  enable  it  to  carry 
out  fully  and  effectually  all  the  purposes 
of  this  article,  bald  board  shall  employ 
and  at  all  times  control  a warden,  deputy 
warden,  superintendent  of  industries,  super- 
intendents, matrons,  physicians,  chaplains, 
trade  foremen,  turnkeys  and  guards,  and  all 
other  officers  and  employes  as  the  board  may, 
under  law,  from  tii  e to  time  deem  necessary 
and  proper  for  the  efficient  administration 
of  said  board." 

Section  655,  R.  5.  Mo.  1929  provides  in  part: 

n eighth,  when  a statute  required  an  act 
to  be  done,  which  by  law,  an  agenL  or  deputy 
as  well  may  do  as  the  principal,  such  requisi- 
tion shall  be  satisfied  by  the  performance  of 
such  act  by  an  authorized  agent  or  deputy;  " 

As  to  the  right  of  a defendant  charged  with  a 
crime  to  have  legal  process  for  a witness.  Article  II, 
Section  22,  Missouri  Constitution,  provides: 
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"in  criminal  prosecutions  the  accused  shall 
have  the  right  -»hh»  to  have  process  to  com- 
pel the  attendance  of  witnesses  in  his  be- 
half *•»*." 


Section  1752,  R.  S.  Mo.  1929,  provides: 

"Any  person  who  has  been  convicted  of  a 
criminal  offense  is,  notwithstanding,  a com- 
petent witness,  but  the  conviction  may  be 
proved  to  affect  his  credibility,  either 
by  the  record  or  by  his  own  cross-examination, 
upon  which  he  must  answer  any  question 
relevant  to  that  inquiry,  and  the  party 
cross-examining  shall  not  be  concluded  by 
his  answer." 


Section  3518,  R.  S.  Lo.  1929,  provides  in  part: 

"Lvery  person  indicted  or  prosecuted  for  a 
criminal  offense  shall  be  entitled  to  sub- 
poenas and  compulsory  process  for  witnesses 
in  his  behalf}  ” 


In  Ex  parte  i:armaduke,  91  Mo.  228,  l.c.  238;  4 S.  \i. 
91,  the  Supreme  Court  said,  construing  the  above  constitu- 
tional provision: 

"Compulsory  process,  for  a witness,  signi- 
fies and  means  the  process  that  will  compel 
the  attendance  of  such  witness." 


In  the  same  case  but  In  the  dissenting  opinion,  the 
purpose  of  habeas  corpus  ad  testif icandum,  is  discussed  at 

page  250,  and  Judge  Sherwood  said: 

% 

"The  writ  of  habeas  corpus  ad  testificandum 
is  a very  ancient  one,  and  was  grantable  at 
the  discretion  of  the  courts  at  conmon  law. 

It  was  a process  whereby  the  attendance  of 
witnesses  was  compelled,  and  it  was  employed 
to  bring  the  witness  before  the  court,  whether 
in  custody  awaiting  trial,  or  when  undergoing 
sentence.  And  there  are  Instances  where 
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the  state  courts  have  issued  the  writ  in 
question,  v.here  the  witness  was  in  custody 
or  undergoing  sentence.  Hie  instances  of 
the  issuance  of  such  a writ  are  not  frequent 
in  the  state  courts,  but  whenever  they  oc- 
cur, or  are  referred  to,  they  distinctly 
recognize  the  principle,  and  the  undoubted 
right  of  a defendant  in  a criminal  case  to 
have  it  enforced." 


46  C.  J.  page  1018,  Section  246,  reeds: 

"The  right  of  an  officer  to  compensation 
for  expenses  incurred  by  hin  in  the  per- 
formance of  an  official  duty  must  be  found 
in  a provision  of  the  constitution  or  a 
statute  conferring  it  either  directly  or 
by  necessary  implication,  <kh»  " 


46  C.  J.  page  1035,  Section  301,  reads: 

"The  duties  of  a public  office  include  those 
lying  fairly  within  its  scope,  those  essential 
to  the  accomplishment  of  the  main  purpose 
for  which  the  office  was  created,  and  those 
which,  although  incidental  and  collateral, 
serve  to  promote  the  accomplishment  of  the 
principal  purposes.  Public  officials  take 
their  offices  cum  onere  with  all  responsi- 
bilities attached,  and  in  accepting  office 
impliedly  contract  to  perform  the  duties 
thereof.  *-»■  " 


CONCLUSION 


From  the  above  quoted  statutes,  we  see  that  custody 
of  inmates  in  penal  institutions  is  primarily  in  the  de- 
partment of  penal  institutions,  subject  to  the  rules  and 
regulations  of  the  Commissioners  as  thoy  deem  necessary 
and  proper  In  the  management  of  said  penal  institutions, 
and  persons  legally  committed  therein.  V.e  also  see  that 
the  Commissioners  are  entitled  to  reir oursenent  for  rail- 
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road  fare  end  other  expenses  incurred  while  traveling  in 
the  discharge  of  official  duty.  V-e  see  also  that  the  Com- 
missioners have  power  to  employ  and  control  a Warden  and 
other  perrons  whom  they  -deem  necessary,  under  the  law,  to 
assist  in  administering  as  their  agents  some  of  the  legal 
duties  imposed  on  the  tflssouri  penal  institutions. 

Where  the  duty  has  oeen  delegated  to  the  Warden 
of  the  i enitentiary,  by  the  Commissioners,  to  assume  general 
cuBt-'^y  - v*r  the  prisoners  confined  in  the  Penitentiary, 
then  the  inconvenience  of  answering  a writ  of  habeas  corpus 
directed  to  said  Warden  is  apparent.  The  writ  of  habeas 
corpus  ad  testificandum  is  no  exception,  > ursuant  to  the 
Missouri  statutes  and  the  Mariifduke  case,  above  set  out, 
one  committed  to  the  Penitentiary  is  yet  a competent  witness, 
and  one  chart  ed  with  a crime  liar  the  constitutional  right  to 
compulsory  process  for  his  witnesses,  even  where  they  be  con- 
victs. 1-sy  statute  the  stc^te  has  this  same  right  to  compel 
attendance  of  a convict  as  a witness.  (See  Section  3618, 

R.  S.  i>.o.  1926).  The  evailaole  remedy  in  such  c ases  is 
habeas  corpus  ad  testificandum,  and  where  the  Warden  be 
served  with  a copy  of  such  a writ,  it  is  Ills  duty,  under 
the  law,  to  see  that  the  body  re  produced  in  court  as  com- 
manded whenever  the  prisoner  oe  in  his  custody.  There  is 
no  alternative  available  to  avoid  said  writ. 

We  have  searched  the  statutes  to  discover  if  the 
j-egisla tnr*  •»  s rovlded  any  advance  fees  or  expenses  inci- 
dent to  the  transportation,  safekeeping  end  return  of  a 
prisoner  delivered  pursuant  to  a writ  of  habeas  corpus  and 
we  find  none.  On  the  other  nand,  Section  1389,  supra,  pro- 
vides reimbursement  to  the  penal  coitmissioners  for  expenses 
incurred  in  the  discharge  of  official  duties,  end  we  believe 
that  the  ^plslature  intended  oy  this  section  the  same  re- 
imoursement  to  extend  to  any  suoordlnete  penal  employee  who 
is  delegated  to  perform  as  their  ap ent  -ny  legal  duty  that 
necessitates  traveling  expenses  in  delivering  prisoners  in 
response  to  habeas  corpus  ad  testificandum.  This  expense 
of  reimbursement  would  be  properly  charged  against  money 
appropriated  by  the  Legislature  for  costs  in  criminal  cases. 

/ 

on  the  other  hand,  there  is  no  law  prohibiting 
the  harden  from  asking  and  receiving  reimbursement  in  lieu 
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of  a claim  against  the  state,  from  persons  expecting  the 
benefit  of  said  convict's  testimony  pursuant  to  habeas 
corpus  ad  testificandum.. 


Respectfully  submitted. 


\,L.  Ohlv  SAV.XERS 
Assistant  attorney  General 


AiiKCVLD: 


jrmTxLCK 

(Acting)  Attorney  General 
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Motor  Vehicles : A private  person  who  transports  school 

Drivers  License  Law:  children  to  and  from  cchool  without 

compensation  does  not  "operate"  school 
bus. 


June  12,  1937 


Father  T.  9choen 
New  Haven,  Missouri 


Reverend  and  dear  Father: 

This  Department  is  in  receipt  of  your  request 
for  an  opinion,  which  reads  as  follows: 

"Hay  I request  an  official  opinion 
from  your  office  relative  to  the 
following  matter: 

'Is  It  perralssable  under  the  new 
drivers  license  law  to  use  a driver 
under  21  years  of  age — if  I use  a 
privately  owned  automobile,  such  as 
a limousine,  in  the  transporting  of 
school  children  to  school;  or  does  the 
very  fact  that  I transport  school 
children  make  ny  vehicle  of  transpor- 
tation a school  bus — thereby  necessi- 
tating a driver  over  21  years  of  age.' 

Tills  is  a serious  problem  to  all 
parochial  schools  who  transport  ohlldren 
to  school.  Our  burden  is  already  plenty 
burdensome.  I do  hone  for  a favorable 
reply,  for  the  necessity  of  a driver 
over  21  years  of  age  means  quite  an 
additional  expense.  May  I expect  an 
early  reply,  so  I can  arrange  accordingly." 
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The  law  which  Is  connonly  known  ae  "Dr Ivor a License 
Law'*,  was  passed  at  the  last  session  of  the  legislature  and 
approved  by  the  governor.  Section  6 of  the  act  provides  In 
part,  as  follows: 

"No  person  who  Is  under  the  age  of 
twenty-one  (21)  years  shall  drive 
any  motor  vehicle  while  In  use  as 
a school  bus  for  the  transportation 
of  pupils  to  or  from  school*  f *." 

Section  1 (c)  reads  as  follows: 

"School  bus.  Every  motor  vehicle 
owned  by  a publlo  or  governmental 
agency  and  operated  for  the  trans- 
portation of  children  to  or  from 
school  or  privately  owned  and  operated 
for  oo  pensatlon  for  the  transportation 
of  children  to  or  from  school." 

In  applying  the  above  sections  to  your  set  of  facts. 

It  will  be  seen  that  the  question  turns  upon  the  Interpre- 
tation of  the  word  "operated"  as  used  In  Section  1 (o).  The 
question  Is  whether  "operated"  as  used  In  the  act  means 
actual  physical  control  of  a vehicle,  or  whether  It  means  the 
direction  or  sunervlslon  of  the  vehicle.  Funk  and  Wagnall's 
Dictionary  defines  "operate"  as: 

"1.  To  out  In  action  and  supervise 
the  working  of. 

2.  To  conduct  or  manage  the  affairs; 
superintend. " 

Webster's  Dictionary  gives  as  synonyms  of  the  word  "operate"; 

"to  manage,  conduct,  to  carry  out,  or  through." 

In  an  Interpretation  of  a law,  the  court  should  endeavor 
to  arrive  at  the  true  Intent  of  the  lawmakers  as  determined 
from  the  text  In  which  they  have  expressed  It.  St. Louis  vs.  Lane, 
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19  S.W.  633;  110  Mo.  264.  We  believe  that  the  reasonable  con- 
struction of  Section  1 (o),  wherein  a school  bus  Is  defined, 
is  that  the  strict  definition  of  "operate",  which  means  to  put 
in  action  or  to  work,  should  not  be  taken,  but  rather  the 
broader  meaning  of  managing  or  superintending.  A reading  of 
the  provision  in  this  light  seems  to  carry  out  the  Intent  of 
the  Legislature.  In  other  words,  the  statute  should  read  so 
that  "operated"  refers  to  the  control  or  direction  of  the 
governmental  agency  or  the  private  person,  rather  than  the 
steering  or  driving  by  the  chauffeur.  This  view  Is  borne 
out  by  the  construction  of  the  statute.  As  was  said  In  Dyer 
vs • Sutherland,  13  S.W.  (2d)  1066: 

"In  construing  the  statute,  effect 
must  be  given,  if  possible,  to  every 
word  thereof." 

It  will  be  noted  that  when  "operated"  appears  in  the  first 
clause  of  the  paragraph,  it  is  used  by  Itself.  • However,  In 
the  second  clause,  it  is  fo  lowed  by  the  phrase  "for  compen- 
sation". This  phrase  must  be  Included  in  the  statute  for 
some  reason.  In  both  Instances  whe ther  the  vehicle  belongs 
to  a public  agency,  or  to  a private  person.  It  Is  driven  by 
a person  for  which  act  he  receives  compensation.  Therefore 
when  the  phrase  "for  compensation"  is  used  In  the  second 
clause,  it  must  refer  to  something  other  than  the  compensation 
of  the  driv  r,  otherwise,  it  would  have  been  used  in  the  first 
clause  also.  Therefore,  when  the  act  says  "operated  for 
compensation" , if  It  does  not  refer  to  the  actual  physical 
control  exercised  by  the  driver,  then  it  must  mean  operating 
In  the  sense  of  management  or  superintendence  or  the  direction 
of  the  oonduot.  A reading  of  the  seotlon  as  a whole  bears 
out  this  Interpretation.  The  "public  or  governmental  agency" 
provides  a bus  for  the  convenience  of  the  pupils  and  receives 
no  compensation  for  It,  it  therefore,  only  "operates"  a bus. 
However,  a private  person  when  paid  by  a school  or  by  the 
parents  of  the  puoils  to  provide  means  whereby  the  ouplls  are 
transported  to  and  from  school,  then  he  "operates  for  com- 
pensation" . 
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It  will,  therefore,  be  seen  that  a school  bus  as 
defined  by  Section  1 (c)  of  the  Drivers  License  Law  Is  a 
motor  vehicle  operated  by  a oubllo  or  governmental  agency 
or  one  onerated  by  a private  person  for  compensation.  If 
no  compensation,  directly,  or  Indirectly,  Is  received  by  the 
nrlva*e  per eon,  then  the  vehicle  Is  not  a school  bus. 

However,  If  such  a vehicle  as  described  In  your 
1 tter  Is  not  a school  bus,  still  If  you  pay  compensation  to 
a person  for  driving  the  same,  he  wouB  be  a chauffeur  and 
under  Section  776 6 R.  8.  Missouri  1929,  he  must  be  eighteen 
years  of  age  and  have  a chauffeur* s license.  However,  If 
said  person  does  not  receive  oompens  tion,  the  only  retire- 
ments woull  be  that  he  be  sixteen  years  of  age  and  have  a 
driver's  license. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  tills  De  artment 
that  inhere  a private  person  has  a driver  transnort  children 
to  and  from  school  In  that  person' s oar  and  for  which  the 
per  on  receives  no  compensation,  then  the  vehicle  used  la 
not  a school  bus  and  the  driver  does  not  come  within  the  pro- 
vision of  3ectlon  6 of  the  Drivers  License  Law,  which  reaulres 
him  to  be  twenty -one  years  of  age. 


Reepectfu?.ly  submitted. 


OLLIVSR  W.  NOLEN, 

Assistant  Attorney  tenoral 

APPROVED: 


T.T.  THEOR 

(Acting)  Attorney  General 


. .1  EiH  .3IIT..JICE  TAJCj  Consideration  uffeoting  transf  r in  contemplation 

of  death* 


nprii  53,  1557.  C*7 


Honorable  Jiobert  F*  Javier, 

Judge  of  the  l rob.  to  C >urt  of  Cloy  County, 

Liberty,  rriaeourls 

Deer  5»ir: 

7i\im  department  is  in  receipt  of  your  request  ror  on 
opinion  of  <.pril  19th,  relative  to  the  following: 

•under  )oo*  C70  n*  .s*  1QS9,  referring  specifically 

to  that  pert  of  the  seotlon  reeding  us  follow*: 

'or  l.<  the  nature  of  a final  disposition 
or  distribution  thereof  without  on  ad- 
o qua  to,  valuable  o msidert'.tion  shall  be 
construed  to  huvo  boon  undo  in  contemplation 
of  death  within  the  neenlug  of  tils  sootlon** 

how  with  ru.^ard  to  those  nbowe  lit.ee.  this 
situation  is  prosontod*  certain  party  dies 
leaving  a wl^i  In  whloh  all  of  his  ; ro qerty  n a 
conveyed  to  on  entire  etranc<rs  however,  the 
executor#  of  the  estate  upon  investigu  tlon  find 
a*vd  so  return  in  the  inventory  that  this  non  had 
a .nvoyod  all  of  his  ; roperty  lthln  two  years  prior 
to.  his  dc  th  to  this  entire  struiger*  It  woe  alleged 
by  t is  sir  u««r  th*  t ha  had  kept  -ht<  test  tor  for 
ei  htvon  years  end  that  his  fee  Cox  tl.ose  service* 
was  the  adequate  valuable  consideration  for  this 
tansfor  so  th  t s*ne  ah  uld  not  now  be  subject  to 
any  tax,  seeding  th  ereby  to  exempt  this  cioount  under 
the  section  above  tv f-rred  to* 

us  oase  suens  a little  pceuliar  to  ae  in  that 
it  attempts  e double  ot  ndurd;  in  oth«r  words,  the 
testator  has  nothing  boetu;  e he  has  previously  con- 
veyed all  of  his  pro.  erty  nnd  et  the  rone  tine,  the 
ixziefioi  ry,  >oho  is  this  stronger,  state*  that  the 
re  son  he  had  no  pr>perty  at  the  tl  e of  his  da  .th 
mss  boouuee  owing  hia,  he  had  paid  his  debt  by 
t:*  usf  rrlng  all  of  this  : ro  orty  t the  anount  of 
loh  is  ap  roxinttely  37,300*00* 


1 was  wondering  whether  or  not  you  had  ever  hud 
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oil  incident  of  this  hind  before  and  f .rthur  th  t if 
this  o kit  t sh  >uld  find  that  actually  tho  strtn ge* 
had  porfornod  ouriair.  service*  which  **ero  re  noun bly 
of  the  value  of  7,ooJ*00  and  th»t  taw  for  he 
w 8 ;>ci<l  oiid  that.  boouso  he  was  pt id,  tho  n re 
f-.ot  th  -t  lac  nan  hod  died  within  two  yot.ru  of  tor 
t lu  payment  would  not  ru.ko  the  estate  subject  lo 
any  tux* 

1 t?>uld  appreciate  a reply  on  this  as  speedily 
as  is  possible  ns,  of  o urse,  .ho  executors  of  the 
will  and  tills  stranger  ore  anxious  that  st.no  bo 
disposed  of*** 


There  is  no  question  but  that  under  looti  -n  570,  J • 3* 

Ito,  lust  as  asMAdod  by  the  Law#  of  1091,  pose  130,  o gift.  or  rat;  r 
o transfer  of  property  within  two  ye  rs  of  do-lh  for  tor  utL quote  and 
valuable  consideration  is  not  taxable  under  the  inherit  nee  tax  low 
of  the  Stats  of  ju  siuri*  it  is  rath  r difficult  to  point  to  a case 
dooislvo  of  the  problen  submit ten  by  y u for  the  re  so.  that  the 
Hholo  ueetlan  turns  upon  the  proposition  of  fact,  kh  I is  to  soy, 
whether  the  oorsidort  ti^n  wuc  adequate  and  valuable*  e speoi finally 
c**  11  y >ur  attention  to  the  fhot  that  tho  consider* Han  .uet  be  not 
only  valuable,  but  ado qua to* 

la  to  nhat  const! luce  consideration,  o re  have  said,  is 
a question  of  foot  for  the  rob  te  Court,  in  the  first  instance,  to 
dst 'rtilns*  k Rornl  obligation  t the  transferee  Is  certainly  not 
sufficient  to  relieve  a transfer  tnade  In  oor.trnplntion  of  de  th  fron 
this  tax.  People  v.  or tor,  PU7  ill.  401.  iiot  ev  ry  cta-aidcr  tlon 
presents  a tr  nsfer,  sono  being  voluntary  or  sons  boing  a gift.  The 
rule  has  b on  stated  th  t it  is  intondod  ti.<  t "Property  shall  be 
treated  bp  taken  und  r a rift,  elth  -ugh  suoh  gift  nay  have  boon  nr.de 
under  a 0 Ji.tr*  ot  by  whloh  thv  donee  tnko#  a benefit.  he  fuct  that 
something  w s *’lvi  n in  exchange  for  the  done#  doea  t.  t prevent  the 
transaction  from  being  a fift,  if  one  o n see  from  the  nature  of  it 
tbf<t  it  w s intended  os  a gift."  .tt  ,-ri  ey  ^onor>*l  v.  Johnson,  1 K.  D* 
617. 


In  oonciuii  >n,  v-e  relturuto  thut  the  probien  is  one  of  ft.ot 
r thor  than  me  of  law.  There  era.  however,  three  ru-.cs  th  t nay  be 
lookod  to  for  guidance,  ninoly,  (1  j Hie  consideration  rust  be  valuable; 
(f!)  The  consider  tion  rust  be  adequate:  »u.d  (3)  The  contract  (JUiplled 
in  this  oust)  nust  b legally  Ciforoiblo. 

J HI.J3  hespsotfui.y  eubnitt.d, 

A^WTttl 

^iu.'1  • !k-l'L  .seloiant 

(xoiug)  irrofa . ey  (TJ! !mL  r xttarnoy  cienaral* 


ESCHEAT  FUNDS:  All  funds  remaining  unpaid  and  unclaimed  In 

the  hands  of  executor  or  administrator  shall, 
upon  order  of  the  court  in  which  a _lnal  settle- 
ment is  made,  be  paid  into  the  treasury  within 
one  year, . 


July  16,  1937. 


Hon.  J.  B.  Selby, 
Judge  of  Probate, 
Harrison  County, 
Bethany,  &!issouri. 

Dear  Sir: 


This  Is  to  acknowledge  receipt  of  your  request 
for  an  opinion,  which  reads  aa  follows t 


■Hfe  write  for  your  interpretation  on 
the  length  of  time  required  from  time 
of  final  settlement  in  an  estate  in 
probate  court  before  these  funds,  re- 
fused or  not  receipted  for  can  be 
paid  into  the  Escheat  Fund  and  receipt 
secured  from  that  office,  which  will 
authorize  the  court  to  discharge  an 
administrator  or  executor. 

"It  has  been  the  practice  of  this  court, 
to  wait  until  one  year  has  elapsed  from 
time  of  final  settlement  and  distribu- 
tion before  paying  this  money  into  the 
State  escheat  fund.  Sections  620  and 
621  Rev.  Sta.  1929.  And  that  is  the 
interpretation  of  most  of  our  attorneys, 
and  the  practice  of  the  court,  after 
following  up  the  court  decisions  on 
these  sections  of  the  statute.  How  this 
practice  is  questioned  by  a layman,  and 
we  would  appreciate  very  much  your  inter- 
pretation on  this  question.” 


Hon*  J.  B.  Selby, 
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Section  621  ft.  S.  Mo.  1929,  provides: 


"flthln  one  year  after  the  final 
settlement  of  any  executor  or 
administrator,  assignee,  sheriff 
or  receiver,  all  moneys  In  his 
hands  unpaid  or  unclaimed,  as 
provided  In  section  620,  shall, 
upon  the  order  of  the  court  In 
which  such  settlement  is  made, 
be  paid  into  the  state  treasury. 
And  the  state  treasurer  shall 
Issue  to  him  a duplicate  receipt 
therefor,  one  of  which  shall  be 
filed  with  the  state  auditor,  who 
shall  credit  him  with  the  amount 
thereof  and  charge  the  state 
treasurer  therewith.  All  such 
moneys  so  received  into  the  state 
treasury  shall  be  credited  into  a 
fund,  to  be  known  and  designated 
as  'escheats'". 


As  you  will  note,  the  above  section  is  plain,  un- 
wcbiguous  and  clearly  contemplates  that  within  one  year 
after  the  final  settlement  of  any  executor  or  administrator 
all  moneys  remaining  in  their  hands,  which  have  been  unpaid 
or  unclaimed,  shall,  upon  the  order  of  the  court  in  which 
such  settlement  is  made,  be  paid  into  tne  state  treasury. 

Inhere  the  statute  is  plain,  as  here,  there  is  no 
room  for  construction  of  the  same.  (State  ex  rel.  Jacobs- 
meyer  v.  Thatcher,  92  8.Y.  (2d)  640). 

Your  attention  is  further  directed  to  Section  622, 
which  provides  in  substance  and  effect  that  if  moneys,  as 
above  set  out  in  Sec.  621,  su^ra,  are  not  paid  into  the 
state  treasury,  the  prosecuting  attorney  of  the  county  in 
which  such  executor  or  administrator  resides  shall,  upon 
giving  ten  days'  previous  notice  of  his  intention  to  do  so, 
move  the  court  to  enter  judgment  against  such  executor  or 
administrator  for  the  amount  of  moneys  in  their  possession. 


Hon*  J.  b.  Selby, 


7/16/37. 
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CONCLUSION 


It  Is  the  opinion  of  this  department  that  all 
funds  remaining  in  possession  of  any  executor  or  admin- 
istrator, which  have  been  unpaid  or  unclaimed,  shall, 
upon  the  order  of  the  court  in  which  a final  settlement 
has  been  made,  be  paid  into  the  state  treasury  at  any 
time  within  one  year  after  a final  settlement. 


Respectfully  submitted. 


RLS.KLL  C.  STOKE 

Assistant  Attorney- General 


AiiRCVIX: 


77TTTAYE3K 

(Acting)  Attorney-General 
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GENERAL  ASSEMBLY: 


Power  of  Legislature  to  employ  additional 
employes  to  assist  Investigating  Committee 
under  House  Resolution  No.  60 


Honorable  T.  A.  ohockley 
iiember  of  liouse  of  Representatives 
C airman.  Insurance  Com. .it toe 
Jefferson  City,  Missouri. 


Dear  Mr.  Shockley: 


This  is  to  acknowledge  receipt  of  your  letter  of 
e^ruary  25,  1937,  In  which  you  request  the  opinion  of 
this  Department  on  the  question  therein  submitted.  Your 
letter  is  as  follows: 


"The  House  Committee  on  Instance 
by  resolution  ms  made  the  Investi- 
gating Committee  on  certain  fire 
insurance  funds  that  have  been  impound- 
ed for  a number  of  years,  seeking  to 
ascertain  the  disposition  of  same, 

"The  resolution  states  that  said  Inves- 
tigating Committee  may  employ  clerks* 
stenographers,  sergeant-at-arms,  and 
other  assistants.  Hi  nee  the  House  of 
epresentatives  now  has  the  seventy -five 
employees  provided  for  by  the  Consti- 
tution, I would  like  to  have  your 
opinion  if  the  Investigating  Committee 
may  employ  addltio  al  clerks,  stenog- 
raphers, sergeant -at-arms,  and  other 
assistants. 

"I  am  attaching  hereto  printed  copy  of 
said  ro solution  for  your  information, 
and  would  be  glad  to  have  your  opinion 
at  the  very  earliest  moment." 


lion.  T.  A.  Shockley 
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In  your  letter  of  submittal  you  enclosed  a copy 
of  House  Resolution  No.  60  with  Interlineations  showing  the 
amendments  thereto.  Your  question  is,  as  wo  understand  from 
your  letter,  does  the  Investigating  Committee  provided  for 
in  said  resolution  have  the  authority  to  employ  additional 
cleric  stenograph® - s,  sergeant -at -arms  and  other  assistants 
as  it  may  require  to  make  the  investigation  called  for  by 
the  resolution’/  We  note,  also,  that  you  state  in  your  letter 
that  "the  House  of  Representatives  now  has  the  seventy -five 
employees  provided  for  by  the  Constitution."  You  refer,  of 
course,  to  section  16a,  an  amendment  to  the  *4issourl  Consti- 
tution adopted  by  t he  people  at  the  General  Election  of 
November  8,  1932,  laws  of  Missouri#  1933,  page  479,  Vol.  15, 

Mo,  Stat . ann..  Cumulative  Pocket  Addition#  which  is  as 
follows: 


"Neither  House  of  the  General  -Assembly 
shall  employ  to  exceed  in  all  75  employes, 
elective,  apnointive,  or  any  other,  at 
any  time  during  any  session," 

This  amendment  to  our  Constitution  has  not  ooen 
before  our  courts  for  construction  or  interpretation  since 
it 8 adoption.  One  of  tho  cardinal  rules  in  the  construction 
of  a provision  of  a constitutional  amendment  is  to  find  out 
and  ascertain  the  intention  of  the  framers  and  of  the  people 
who  adopted  same,  and  in  such  construction  technical  rules 
shall  be  disregarded,  and,  as  a rule,  a medium  between  a 
strict  and  a liberal  construction  should  be  followod. 

Does  this  amendment  to  the  Constitution  mean  that 
neither  house  of  the  General  Assembly  shall  employ  to  exceed 
in  all  75  employes  at  any  time  during  any  session  and  under 
any  and  all  circumstances* 

The  Supreme  Court  of  Oklahoma  in  the  case  of  Shaw, 

State  Auditor  v.  Grumbino,  278  Pac.  311,  had  a somewhat  similar 
provl  sion  of  the  Oklahoma  Constitution  before  it  for  construction# 
which  provision  of  the  Constitution  of  Oklahoma,  Section  49, 
article  V,  reads  as  follows  (1.  c.  313): 

••i'ho  Legislature  shall  not  increase  the 
number  or  emolument  of it 8 employees,  or 
the  employees  of  either  House,  except 
by  general  lav/,  which  shall  not  take 
effect  during  the  term  at  which  such 
increase  was  made.’" 


.ion.  T.  a.  Shockley 


-3- 


Feb.  27,  1937 • 


And  the  court  held  in  that  case  (1.  c.  316): 

"that  the  Legislature , acting  in  an 
inquisitorial  and  investigating  capacity, 
or  either  -'louse  in  performing  such  duties, 
or  the  benate  sitting  as  a court  of 
impeachment,  is  vested  with  authority 
to  employ  such  clerks,  stenographers, 
or  other  employees  as  may  be  necessary 
to  discharge  suchoities,  and  that  the 
inhibition  of  section  49,  article  5, 
of  the  Constitution,  was  intended  by 
the  framers  and  the  people  in  adopting 
the  Constitution  that  it  should  apoly 
to  tfie  Legislature  as  a lawmaking  body, 
and  does  not  prohibit  the  Legislature 
sitting  in  an  Inquisitorial  and  investi- 
gating capacity  fro::-,  employing  adult! o ial 
employees  to  enable  it  to  properly 
Function  and  discharge  Tts  dufcie s in 
sue11' i capac  1 tie s . (Italics  ours] 

and  that  there  was  a distinction  between  its  purely  le,  J.8latiT/o 
functions  and  when  the  Legislature  was  acting  in  an  investi- 
gating  and  inquisitorial  capacity, 

o assume  that  to  perform  the  necessary  legislative 
functions  the  itouse  of  epresentatives  deems  it  necessary  to 
employ  75  employes  to  take  care  of  and  perform  the  general, 
usual,  customary  and  ordinary  matters  coming  before  it  in  its 
law -.making  capacity.  That  being  true,  if  the  House  of  Repre- 
sentatives deemed  it  necessary  to  make  an  investigation,  such 
as  is  called  for  under  House  Resolution  No.  60,  and  extra 
employes  were  necessary  to  make  such  investigation,  it  could 
not  do  so  because  it  had  employed  all  the  clerks,  stenographers 
and  other  employes  permitted  under  Constitutional  Amendment, 
bection  16a  aforesaid,  wherein  it  as  limited  to  75  employes, 

e do  not  agree  to  such  a narrow  construction  of 
this  Amendment  to  our  Constitution  for  the  reason  that  it 
would  cripple  the  General  Assembly  in  performing  its  investi- 
gating and  inquisitorial  functions  and  wo  do  not  believe  that 
the  oeople,  by  adopting  this  Amendment,  intended  to  so  limit 
the  General  Assembly. 
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In  59  C.  J.,  p.  102,  Section  89,  it  is  said: 

“Alien  the  legislature,  or  either  house 
thereof,  sits  in  an  inquisitorial  or 
investigating  capacity,  it  may  employ 
additional  employees  to  enable  it 
properly  to  function  and  discharge  Its 
duties  in  such  capacity,  but  the  legis- 
lature, or  either  house  thereof,  cannot 
delegate  to  a committee  the  power  to 
fix  the  number  of  employees." 


Conclusion. 


1 'roro  the  above  and  foro going  we  are  of  the  opinion 
tlxat  the  Investigating  Committee,  provided  for  in  House 
resolution  No.  50,  may,  with  the  sanction  and  approval  of  the 
louse  of  Representative#,  eroptoy  additional  clerks,  stenographers, 
ser  ;eant-ut-ar  is  and  other  assistants  mentioned  In  your  letter, 
to  make  the  Investigation  called  for  In  said  Resolution  and 
report  the  result  of  its  investigation  to  the  House  of 
Representatives. 


Very  truly  yours. 


COVELl,  R.  HEWITT 
Assistant  Attorney-General 


APffiOVKD: 


J.  E.-TaTOR 

( Ac  t ing ) A 1 1 or  ney  - Ge  ner  al 
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) Bond  must  oe  given  to  secure  the  full 
) amount  of  the  "total  annual  reaue"  of  the 
IES:  ) county. 

County  treasurer  liable  for  funds  deposited 
in  an  unlawful  county  depository# 


March  5,  1937, 


Honorable  H»  J.  oiramone 
Prosecuting  Attorney 
Vernon  County 
levada#  Missouri 


yn 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  letter  of 
February  20th,  in  which  you  request  the  opinion  of  this 
Department  on  the  questions  therein  submit  ted.  ’.Ve  set  forth 
your  letter  in  full  * 

"The  Treasurer  Elect  who  takes  office 
'\pril  1st  is  required  to  give  bonds  in 
the  total  penalty  of  about  £125,000.00, 

Hie  bonding  Company  with  whom  he  has  made 
application  refuses  to  write  the  bond 
until  the  County  Court  has  selected  the 
County  Depository  and  the  County  Deposi- 
tory has  executed  a bond  prescribed  by 
Section  12187#  the  penalty  of  such  bond 
to  be  not  less  than  the  total  amount  of 
County  fund 8 to  be  deposited  with  such 
depository, 

"The  County  Court  will  advertise  for 
proposals  from  banking  institutions  in 
this  County  in  compliance  with  section 
12184#  but  the  banks  have  indicated  that 
they  will  not  submit  proposals;  in  which 
case  no  proposals  being  made  it  then 
becomes  the  duty  of  the  County  Court# 

Section  12189#  to  select  one  or  more 
ba  king  corporations  to  act  as  County 
Depositories  and  to  fix  the  rate  of 
interest  at  not  loss  than  1^£#  to  be 
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computed  on  the  daily  balances  due  the 
County  aa  provided  in  Section  12186, 

The  banks  state  that  they  will  not  pay 
inter ost  on  County  deposits.  The  peak 
deposits  at  the  present  time  are  about 
$127,000.00;  the  penalty  on  the  bends 
which  have  been  deposited  by  the  present 
depository  is  but  $50,000.00,  The 
present  depositories  are  not  willing  to 
increase  deposit  bonds  in  excess  or 
$60,000,00, 

"If  I understand  the  law  the  present 
banking  institutions  are  County  Deposi- 
tories of  funds  up  to  the  amount  of  the 
bonds  deposited  with  the  county.  In 
case  of  a failure,  assuming  the  County 
had  more  than  $50,000,00  on  deposit  in 
said  depositary  the  depository  would 
become  the  Trustee  of  the  County  Treasurer 
who  in  turn  would  have  a preferred  claim 
for  the  amount  of  deposits  in  excess  of 
the  $60,000.00.  If  the  preferrod  creditors 
were  not  paid  100  cents  on  the  dollar  and 
a loss  was  sustained,  then  the  County 
Treasurer  and  the  Bonding  Co.  would  become 
liable  to  the  County  for  the  deficiency, 

"Ae  sta  ted  in  the  beginning  the  bonding 
Co.  at  the  present  time  le  refusing  to 
write  a treasurers  bond  until  the  County 
eposltary  has  complied  with  Section  12x89, 

"Assuming  that  the  Banking  Corporations 
of  this  County  refuse  to  deposit  bonds  in 
excess  of  $50,000,00  and  the  total  funds 
in  the  hands  of  the  County  Treasurer  amount 
to  $127,000,00  then  what  should  the  County 
Treasurer  do  with  the  excess  of  $77,000.00, 

"Ae  a matter  of  second  importance,  Section 
12187,  Session  Laws  1935,  provides  that 
in  case  a depository  bids  on  County  funds 
and  the  bid  is  approved  by  the  County  Court, 
then  such  depositary  shall  file  in  the 
office  of  the  clerk  thereof  a bond,  the 
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penalty  of  which  shall  not  be  less  than 
the  total  annual  revenue  of  said  county 
for  the  years  for  which  the  bond  is  given. 
'fl»e  anticipated  revenue  of  Vernon  County 
is  approximately  £300,000.00. 

"Will  you  kindly  advise  whether  the 
depository,  proceeding  under  Section 
12187,  is  required  to  deposit  a bond  of 
not  less  than  £300,000,  when  the  average 
dally  balances  of  the  county  are  between 
twenty  and  forty  thousand  dollars* 

nit  may  be  that  your  office  has  already 
written  an  opinion  on  this  matter  for  some 
other  County.  I would  appreciate  receiving 
an  opinion  from  your  office  at  your 
earliest  convenience,  as  very  little  time 
remains  until  the  County  Treasurer  must 
have  a bond." 


I. 

Your  first  question  is: 


AaauflAa;  .that  tire  flydara  C9rrar.aU9.nfl 
°r  .gffwto  X&.W3S  fcgjtaBoaJLfc 

ox.s-p.a.?.  of.^.Qt.QQQt.QP,  and  t.  c Sptjy.  XMa 

3Ln  tj»  ho  Imnc. 3 of  tho  ^tovint/y  31x1*01*  o.  mount 

^ the * J|}s  e ^ 


Section  12187,  R.  S.  Llo.  1929,  as  amended  by  Laws 
of  Missouri,  1935,  page  315,  provides  that  the  successful  bidder 
for  the  county  money  shall  within  ten  days  execute  a bond  with 
not  less  than  five  solvent  sureties,  to  be  approved  by  the 
county  court  and  filed  in  the  office  of  the  clerk  thereof.  And 
said  section  further  provides  that  in  lieu  of  a personal  or 
surety  bonds  that  the  selected  depository  may  pledge  "bonds  of 
such  county,  or  of  the  State  of  Missouri,  or  of  the  united 
‘States,  or  bonds  fully  guaranteed  by  the  united  States,  which 
such  bonds  shall  be  deposited  as  the  court  may  direct,  with 
a Trustee,  Trust  Company  or  fiduciary  designated  or  approved 
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by  It;  the  penalty  of  each  depository1 s bond  to  be  not  less 
than  such  proportion  of  the  total  annual  revenue  of  said 
county  for  the  years  for  which  such  bond  la  given  as  the  sum 
of  the  part  or  parts  of  the  funds  awarded  to  such  bidder 
selected  respectively  bears  to  the  whole  nuntoer  of  said 
parts  the  amount  of  the  bond  to  be  fixed  by  the  court,"  etc. 

Section  12198,  K.  S.  Mo.  1929,  provides  a a follows: 

"COUNTY  TREASURER  EXEMPT  FROM  LIABILITY. 

WHEN. — The  county  treasurer  shall  not  be 
responsible  for  any  lose  of  the  oounty 
funds  through  the  negligence  or  failure 
of  any  depositary,  but  nothing  in  this 
article  shall  release  said  treasurer 
from  any  loss  resulting  from  any  official 

T 


by  him." 

In  the  case  of  Glaze  v.  Shumard,  54  3.  7.  (2d)  726, 
1.  c.  728,  it  is  said: 

■It  is  well  settled  that  a public  officer 
is  an  insurer  of  public  funds  which  he 
has  lav/fnlly  received,  unless  the  legis- 
lature 'has  provided  otherwise." 

As  was  said  by  the  Supreme  Court  in  the  case  of  City 
of  Fayette  v.  Silvey,  290  S.  ».  1019,  1.  c.  1021: 

* * The  general  rule,  which  is  the 
rule  in  this  state,  is  that  one  of  the 
duties  of  a public  officer  intrusted  with 
public  money  is  to  keep  such  funds  safely, 
and  that  duty  must  be  performed  at  the 
peril  of  such  officer.  Thus,  in  effect, 
he  is  an  insurer  of  public  funds  lawfully 
in  his  possession.  Shelton  v.  State,  53 
Ind.  331,  21  Am.  Rep-  197 j Thoms sen  v. 

County,  63  Neb.  777,. 89  N.  W.  389,  57 
L.  R.  A.  303.  He  is  therefore  liable 
for  losses  which  occur  even  without  his 


misoonduct  on  his  part,  or  from  responsi- 
bility for  the  funds  of  rKe  county.  untl 
ppo  sT€arY~shaTT~,5e~*7eTeo  t e2Ta 
Tunds  deposited  tfierejn,  or  for  any' 
appropriation  of  such  funds  in  any 
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fault,  Shelton  v.  State,  supra*  This 
standard  of  liability  Is  bottomed  on 
public  policy,  ^diversity  City  v,  Schall , 

275  Mo,  667.  205  S.  W.  631. 

"In  the  last  case  cited,  our  Supreme  Court, 
speaking  through  #Lair,  P,  J,.  applied  this 
general  rule  to  a city  treasurer.  Into 
whose  hands  the  general  funds  of  the  city 
had  passed,  finding  that  the  mayor  and  aider- 
man  had  directed  the  funds  placed  to  the 
credit  of  the  city  treasurer  in  a certain 
trust  company,  which  later  failed.  The 
treasurer  died,  and  the  suit  was  Instituted 
against  the  administrator  of  his  estate. 

The  estate  was  held  liable  under  the  general 
bond,  notwithstanding  the  fact  that  the 
funds  had  been  so  deposited  in  the  trust 
company  at  the  direction  of  the  board  of 
aldermen,” 

Xn  the  oaee  of  Bragg  City  Special  Road  District  v. 

Johnson,  20  S,  V,  (2d)  2£,  1.  c.  24,  66  A.  L,  R.  1053,  the  Missouri 
Supreme  Court  in  this  leading  oaee  said: 

• ,» 

•The  rulir^  In  the  university  City  Case 
was  made  in  recognition  of  the  rule  follow- 
ed in  this  State,  and  generally  followed 
that  the  liability  of  the  treasurer  of  a 
public  corporation  for  Its  funds  coming  Into 
his  hands  is  absolute.  State  ex  rel.  v. 

Powell,  67  Mo.  395;  29  Am.  Rep.  512;  State 
ex  rel,  v,  Moore  74  Mo.  413;  41  Am.  Rep. 

322;  County  of  Mecklenburg  v.  Beales,  111 
Va,  691,  69  S,  E.  1032,  JL»»  R.  A«,  (N«  o. ) 

285.  The  rule  Is  one  founded  upon  consider- 
ations of  public  policy." 

In  the  case  of  Kverton  Special  Road  District  v.  Bank  of 
Ever  ton.  55  S.  ».  335,  1.  c.  336,  the  Supreme  Court  stated* 

”In  selecting  a county  depository  the  steps 
may  be  all  regular  up  to  the  execution  of 
a bond  by  the  depository  and  then  if  the 
bond  given  does  not  substantially  comply 
with  the  requirements  of  the  statute,  the 
depositary  selected  Is  not  the  legal  depository." 


t 


i 

•*» 


Hon,  H,  J.  Simmons 


6- 


Mareh  5,  1937, 


In  the  case  of  Huntsville  Trust  Company  v.  Noel, 

12  S,  W,  (2d)  751,  1,  c,  754,  the  Supreme  Court  said: 

"As  heretofore  stated,  all  county  funds 
are  required  by  law  to  be  deposited  In 
a county  depository.  The  officers  of 
the  county  charged  with  duties  relating 
to  the  deposit  of  such  funds  for  safe 
keeping  are  agenta  of  limited  powers, 
and  as  such  they  have  no  authority  to 
deposit  these  public  moneys  with  any 
other  than  a county  depository.  Now 
a bank  or  trust  company  does  not  become 
a county  depository  merely  by  being 
de  si gaated  as  such  in  an  order  of  the 
county  court;  it  must  qualify  as  a 
depository  by  giving  the  security 
prescribed  by  section  9585,  If,  there- 
fore, the  trust  company  had  not  so  quali- 
fied on  June  27,  1927,  the  deposit  of 
the  county  funds  with  it  was  unlawful; 
and  It,  in  receiving  such  funds  under 
oolor  of  being  a oounty  depository, 
wrongfully  obtained  possession  of  them. 

The  oounty  moneys  so  obtained  thereupon 
became,  in  the  hands  of  the  trust  company, 
a trust  fund  by  operation  of  law.  These 
funds  entered  into,  became  commingled 
with,  and  to  that  extent  augmented,  the 
trust  company's  assets  as  a whole.  Such 
assets  may  therefore  be  Impressed  with 
the  trust  to  the  extent  of  the  funds  so 
wrongfully  obtained  and  commingled  with 
them,  " 

The  Springfield  Court  of  Appeals  followed  the  Huntsville 
Trust  Company  case  in  the  case  of  Consolidated  School  District 
v.  C tlzens  Savings  Bank,  21  S,  V.  (2d)  1,  c,  788,  and  the 
Huntsville  case  is  cited  with  approval  in  the  case  of  White, 

County  treasurer,  v,  Greenlee,  49  S,  W,  (2d)  132, 

Also,  in  the  case  of  Boone  County  v.  Cantley,  Commis- 
sioner, 51  S.  W.  (2d)  56,  1.  c.  58,  the  Supreme  Court  further 
said: 


"A  bank  which  has  given  a bond  that  does 
not  comply  with  the  provisions  of  Section 
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12187  R.  8.  1929,  regardless  of  the 
action  taken  by  the  county  court  frith 
respect  to  It,  is  not  a county  depositary 
either  In  law  or  in  fact.  And  upon  the 
receipt  of  county  funds  by  such  a bank# 
under  color  of  being  a county  depositary, 
a trust  as  to  funds  so  deposited  arises 
in  favor  of  the  county,  Huntsville 
Trust  Co.#  v,  Noel#  321  Mo.  749#  1.  c. 

757 j 12  S.  W.  (2d)  751." 

It  is  therefore  the  law  that  if  there  is  not  a full 
compliance  with  the  statutes  pertaining  to  the  selection  of  a 
depository  for  the  county  funds#  and  a bond  is  not  given  which 
complies  with  the  etatutes,  it  is  considered  an  unlawful 
deposit  and  in  the  event  of  the  failure  of  the  bank  and  loss 
in  consequence  thereof  the  county  is  entitled  to  a preferred 
claim,  and  if  the  preferred  claim  is  not  sufficient  to  pay 
the  full  amount  of  the  deposit  the  county  treasurer  and  his 
sureties  would  be  liable  for  the  deficiency# 

i'he  case  of  Marion  County  v.  First  Savings  Bank  of 
Palmyra,  80  S.  W.  (2d)  861#  is  more  applicable  to  the  facts 
stated  in  your  letter,  and  the  court  akld  (1.  c.  864-865) j 

"In  the  instant  case,  the  original  penalty 
of  the  depositary *s  bond  was  reduced 
from  $40,000  to  (20*000  as  of  October  5, 

1952.  Thereafter,  the  deposits  in  said 
depositary  increased  from  $16,462.66 
between  November  26,  1932,  and  January 
31,  1933,  to  £38,721.67.  The  county 
officials  were  without  lawful  authority 
to  deposit  and  said  depositary,  as  such, 
was  without  lawful  authority  to  receive 
the  $18,721.67  excess  of  deposits  over 
the  penal  amount  of  the  bond.  Under 
such  circumstances  the  title  to  said 
$18,721.67  did  not  pass#  but  remained 
Impressed  with  the  trust  Imposed  upon 
it  while  in  the  lawful  possession  of 
the  official  rightfully  entitled  to  it, 
and  said  depositary  held  the  same  as 
trustee  ex  maleficlo.  School  Diat.  v. 

Cameron  Trust  Co.,  330  Mo.  1070,  loc. 
cit.  1077,  51  S.  W.  (2d)  1025;  State 
ex  rel.  v.  **age  Bank,  322  Mo.  29,  loc. 
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cit.  36*  14  S.  W.  (2d)  597,  599;  Harrison 
Township  v.  People's  State  Bank,  329 
Mo.  968,  loo.  alt,  971,  46  S.  W.  (2d)  165; 
Clearniont  School  List  v.  Jackson  Bank 
(Mo.  App.)  37  S.  W.  (2d)  1006;  City  of 
f/jtcon  v.  farmers'  Trust  Co.  (Mo.  App.) 

21  3.  W.  (2d)  643,  loc • cl t.  644  (3); 
Special  Road  Dlat.  Qantley,  225  Mo. 

App.  89,  loc.  clt.  93,  8 S.  W.  (2d)  944. 
(and  other  cases  cited)." 


From  the  above  and  foregoing  we  find  that  a public 
officer  Is  an  insurer  of  public  funds  which  he  has  lawfully 
received,  unless  the  Legislature  has  provided  otherwise;  and 
that  the  bank  or  trust  company  does  not  become  a county 
depository  merely  by  being  selected,  but  bonds  or  securities 
must  be  pledged  which  satisfy  the  mandates  of  the  statute. 

And  if,  as  In  your  case,  £50,000.00  worth  of  bonds  were 
pledged  and  there  was  $127,000.00  to  the  credit  of  the  county 
treasurer,  there  would  be  a deficiency  of  $77,000.00,  and, 
therefore,  in  event  of  the  bank's  failure,  whatever  is  lost 
thereby  the  treasurer  and  his  bondsmen  would  be  liable  there- 
for. 


II. 


Your  second  question  is: 

Will  you  kindly  advise  whether  the 

tofy,^eceedlng--^nd7'' 

required  to  deposit  e 


bal drees  of  the  county  "aro- 

| am  rarer  r.K6'i&Ara  ■ aalrarg  r 


oe 


In  answer  to  this  question  we  can  only  quote  you  the 
statute  (Sec.  12187,  supra),  which  says: 


*;  the  penalty  of  each  depository's 
bond  to  be  not  less  than  such  proportion 
of  the  total  annual  revenue  of  said 
eounty  for  the  ^ears  for  which  such  bond 
is  given  as  the  sura  of  the  part  or  parts 
of  the  funds  awarded  to  such  bidder 
selected  respectively  bears  to  the  whole 
number  of  said  parts  the  amount  of  the  bond 
to  be  fixed  by  the  court,  * * 
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The  penalty  of  the  county  depository  bond  was 
discussed  In  the  case  of  Marlon  County  v,  First  Sawings  Bank 
of  Palmyra , supra,  wherein  It  was  held  (1.  c.  864)  i 

"The  penalty  of  the  bond  should  be 
not  less  than  such  'total  annual 
revenue*  to  comply  with  the  letter, 
as  well  as  the  spirit,  of  the  statute; 
and  if  for  but  one  of.  the  four  parts, 
then  the  penalty  of  the  bond  should  be 
not  less  than  one-fourth  of  such  'total 
annual  revenue,'  . The  county  court 
is  without  authority  to  fix  any  less 
amount  as  the  penalty  of  the  bond;  but 
may  determine  upon  a greater  sum  there- 
for," 

It  is  therefore  our  opinion  that  the  depository  should 
deposit  a bond  and  the  penalty  of  same  should  be  not  less  than 
such  "total  annual  revenue"  of  the  county,  and  that  a bond,  the 
penalty  of  which  is  only  for  the  average  dally  balances  of  the 
county,  would  not  be  In  compliance  with  Section  12187,  as  amend- 
ed by  ulws  of  Missouri,  1935,  at  page  316, 


‘,ve  hope  that  this  answers  the  questions  submitted 
in  your  letter. 


Very  truly  yours. 


COVELL  R.  HEWITT 
Assistant  Attorney -General 


APPROVED* 


J.  g'.'-TiYMH; 

(Acting)  Attorney-General. 


CRHtEO 


TOWNSHIP 


ELECTIONS: 


Ballots  need  not  conform  with  Sec.  10300 
R.  S.  1929  , as  amended,  pertaining-'tfT 
General  Elections. 
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Honorable  H.  J.  Simmons 
Prosecuting  Attorney 
Vernon  County 
Nevada,  Missouri 


Dear  Sir* 


This  Is  to  acknowledge  receipt  of  your  letter  of 
inarch  6th,  In  which  you  request  the  opinion  of  this  Depart- 
ment on  the  question  therein  submitted,  ^our  letter  is  as 
follows: 

"Will  you  kindly  advise  me  in  time 
for  the  printing  of  ballots  for  the 
Township  election  to  be  held  on  the 
last  Tuesday  in  March  of  this  year, 
whether  the  names  of  candidates  of 
each  political  party  shall  be  printed 
in  separate  columns  with  a heavy  per- 
pendicular line  between,  with  the 
name  of  each  political  party  appear- 
ing at  the  top  of  each  column,  conform- 
ing to  ballots  under  the  general 
election  law.  Section  10300  of  the 
revised  statutes  of  Missouri  of  1929. 

"This  county  is  under  Township  organi- 
zation, and  section  12270  Revised 
Statutes  of  1929,  provides  that 
Ballots  shall  contain  the  name  of 
every  officer  voted  for,  written  or 
printed  on  the  face  of  the  ballot, 
wl th  the  name  of  the  office  for 
which  the  persons  voted  for  are  intend- 
ed to  be  chosen.  Said  township 
election  shall  in  all  things  conform 
to  the  general  election  law  concern- 
ing el  ctlons  for  state  and  county 
officers,  so  far  as  same  is  consist- 
ent with  the  provisions  of  this  chapter. 
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"I  have  contended  that  the  fora  of 
the  Township  ballot  shall  conform 
with  ballots  printed  under  Section 
10300,  providing  for  the  listing  of 
candidates  of  different  political 
parties  in  separate  columns." 

The  question,  as  we  understand  it  from  jour  letter, 
is  whether  or  not  the  township  ballot  to  be  used  at  a town- 
ship election  shall  conform  with  the  ballots  printed  under 
Section  10300,  R.  S.  Mo.  1929,  which  provides  the  form  of  the 
official  ballot  for  general  elections  held  In  this  State;  same 
now  provides  for  a blanket  ballot. 

The  laws  relating  to  township  organization  are  found 
at  Chapter  86,  Revised  Statutes  of  Missouri,  1929.  Some 
twenty-odd  counties  of  this  State  have  adopted  the  township 
organization  law  as  provided  In  said  chapter.  The  township 
organization  laws  were  enacted  pursuant  to  Article  IX,  Section 
8 of  the  Constitution  of  Missouri,  1876.  lour  particular 
question  pertains  to  the  form  of  the  ballots  to  be  used  at 
the  township  election,  and  we  set  forth  Section  12270,  Revised 
Statutes  of  Missouri,  1929,  which  bears  on  the  question,  as 
follows I 


"On  the  day  of  the  township  election  the 
polls  shall  be  opened  between  seven  and 
eight  o'clock  a.  m.  and  be  kept  open 
until  six  o'clock  p.  m.  by  the  judges 
of  the  election,  and  when  so  opened  the 
electors  of  the  township  shall  have  to 
elect  all  officers  to  be  chosen  at  said 
election.  Said  officers  shall  be  chosen 
by  ballot,  Mach  ballot  shall  contain 
the  name  of  every  officer  or  measure 
voted  for,  written  or  printed  on  the 
face  of  such  ballot,  with  the  name  of 
the  offlto  for  which  the  persons  voted 
for  are  Intended  to  be  chosen,  which 
ballot  shall  be  folded  so  as  to  conceal 
the  names  of  the  persons  voted  for; 
where  the  names  of  two  or  more  persons 
appear  on  any  ballot  for  the  same  office, 
such  ballot  ahall  be  rejected  by  the 
judges  in  canvassing  the  votes,  only 
as  to  the  persons  erroneously  voted  for. 


Hon.  H«  J»  Himmona 


3- 


iiarch  17,  1937. 


Said  township  election  shall  in  all 
things  conform  to  the  general  law  con- 
cerning elections  for  state  and  county 
officers,  so  far  as  the  same  is  con- 
sistent with  the  provisions  of  this 
chapter* " 

Upon  examination  we  find  that  Section  12270,  supra, 
is  in  identically  the  same  form  as  when  originally  enacted. 

See  Section  4,  page  221,  Laws  1879*  l'±.e  general  election 

laws,  and  more  particularly  Section  10300,  R*  S*  Mo.  1929,  as 
amended  by  Laws  of  Missouri,  1933,  at  page  225,  has  been  subject 
to  many  amendments  and  changes  over  a period  of  years  and 
provides  for  an  entirely  different  form  of  ballot  than  had  there- 
tofore been  provided  for*  We  now  have  what  has  been  designated 
a "blanket  form  of  ballot”  for  our  general  elections* 

It  will  be  noted  that  the  language  of  Section  12270, 
supra,  states  that  "each  ballot  shall  contain  the  name  of  every 
officer  or  measure  voted  for,  written  or  printed  on  the  face 
of  such  ballot,  with  the  name  of  the  office  for  Milch  the  persons 
voted  for  are  intended  to  be  chosen,  shlch  ballot  shall  be 
folded  so  as  to  conceal  the  names  of  the  persons  voted  for;"  etc* 
Said  section  does  not  provide  for  any  particular  form  of  ballot 
or  for  any  particular  emblem  on  the  ballot  or  that  it  shall  be 
under  a party  label  and  for  other  provisions  as  found  in  Section 
10300,  as  amended.  It  provides  for  a simple  form  of  ballot, 
which  may  be  written  or  printed,  for  the  use  of  the  electors  of 
the  township  selecting  the  township  officers  biennially  on  the 
last  Tuesday  in  March,  as  provided  in  Section  12267,  R.  S.  Mo* 
1929.  Since  this  section  of  the  statute  has  been  uniform 
since  its  adoption  in  1879,  we  do  not  think  it  has  been  subject 
to  the  many  changes  pertaining  to  the  form  of  the  ballot  in 
our  general  election  laws,  and  is  not  governed  by  the  provisions 
of  Section  10300,  supra* 

It  is,  therefore,  our  opinion  that  the  form  of  the 
ballot  for  the  township  election  need  not  conform  with  the  pro- 
visions of  Section  10300,  supra,  as  amended*  We  think  it  was 
the  intention  of  the  lawmakers  to  provide  for  a simple  form 
of  ballot  to  be  used  at  township  elections  and  that  a political 
party  or  a group  of  electors  may  sponsor  certain  candidates  for 
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office  and  tine  candidates  may  be  selected  in  any  manner  as 
the  party  or  sponsoring  group s may  see  fit,  either  by  a mass 
meeting  or  a primary.  If  that  be  the  chosen  method,  which, 
of  course,  is  not  prowided  for  in  the  township  law,  nr  any 
other  lawful  manner  of  selection. 


Xours  very  truly. 


COVIjLLL  K.  HEWITT 

Assistant  Attorney-General 


APPROVED: 


jtc-wlok — 

(Acting)  Attorney-General 
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TAXATION  & REVENUE  : Corporations  do  not  have  to  file  tax 
INCOME  TAX  : returns  if  they  have  no  income . 

Individuals  do  not  have  to  file  tax 
returns  unless  income  exceeds  $l,000v.Q0 
in  case  of  a single  person, or  $2,000.00 
for  head  of  family  or  married. 


\ 
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Mr.  H.  J.  Simmons 
Prosecuting  Attorney 
Vernon  County 
Nevada , Missouri 


Dear  Sirs 


This  Department  is  in  receipt  of  your  request 
for  an  opinion  containing  two  questions,  as  follows: 

"No.  1.  Is  a non-exempt  Manufactur- 
ing Business  Corporation  required 
under  Chapter  22  of  the  Revised 
Statutes  of  Missouri  1926  and  more 
particularly  under  Article  7 of  said 
Chapter  which  has  no  Income  for  the 
year  1936  of  its  fiscal  year  ending 
March  31,  1937,  that  is  taxable 
under  Article  20,  Chapter  59  of  the 
Revised  Statutes  1929  and  amend- 
ments thereto,  required  by  such 
article  and  amendments  or  any  other 
law  of  this  State  to  make  an  in- 
come tax  return  to  the  State  in 
respect  of  such  tax  year? 

"No.  2.  Is  an  individual  who  has  no 
income  for  the  year  1936  that  is 
taxable  under  Article  20,  Chapter 
59  of  the  Revised  Statutes  of  1929 
required  by  such  Article  and  amend- 
ments or  any  other  law  of  this 
State  to  make  an  income  tax  return 
to  the  State  in  respect  of  such  tax 
year? 

Or  does  Section  10125,  Revised 
Statutes  of  Missouri,  1929,  contem- 
plate and  require  the  filing  of  the 
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return  only  where  there  la 
liability  for  an  Income  tax?" 


It  appears  that  In  the  last  analysis  a construc- 
tion of  Section  10125,  Revised  Statutes  Missouri  1929, 
is  necessary,  and  that  both  queatlons  being  similar  in 
nature  will  be  treated  in  the  analysia  of  said  section, 
the  section  being  as  follows i 

"Every  one  who  is  subject  to  a 
tax  based  oh  income  shall  on  the 
first  day  of  January  of  each  year, 
or  as  soon  thereafter  as  practic- 
able, apply  to  the  assessor  of  the 
proper  district  for  a proper  blank 
on  which  to  make  a return  of  income 
for  the  preceding  year,  which  re- 
turn shall  be  filed  with  the 
assessor  on  or  before  the  15th  day 
of  March  next  following,  except  in 
cases  where  such  return  is  made 
by  a corporation  on  a fiscal  year 
basis  and  then  such  blanks  shall  be 
obtained  and  such  return  filed, with 
the  assessor,  on  or  before  seventy- 
four  days  after  the  end  of  such 
fiscal  year.  The  assessor  shall  be 
furnished  all  necessary  printing, 
stationery,  postage  and  office 
equipment,  and  he  and  his  deputies 
shall  be  entitled  to  receive  their 
actual  necessary  expenses  incurred 
in  the  performance  of  their  duties; 
and  all  such  expenditures  shall  be 
audited  and  paid  out  of  the  state 
treasury  in  the  same  manner  as  other 
similar  expenses  are  audited  and 
paid.  " 


The  above  quoted  section  was  amended  in  1927. 
Instead  of  the  clause  "every  one  who  is  subject  to  a tax 
based  on  Income  shall  on  the  first  day  of  January  each 
year  * * *",  as  now  contained  in  the  statute,  the  statute 
of  1919,  being  Section  13116,  contained  the  following 
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clause: 

"Every  person  who  has  a taxable 
income  shall  on  the  firat  day 
of  January  each  year*  * * *"• 


The  question  arises  what,  if  any,  reason  did  the 
Legislature  have  in  mind  in  changing  the  words  "who  has 
a taxable  income"  to  "who  is  subject  to  a tax  based  on 
income."  What,  if  any,  difference  is  to  be  attributed 
to  the  meaning  or  to  the  change  in  the  statute. 

In  the  case  of  State  ex  rel.  Buder  v.  Hackmann, 
305  Mo.  1.  c.  352,  the  Supreme  Court  defines  "taxable 
Income"  as  follows i 

"Determination  of  the  liability 
of  the  State  to  compensate  relator 
for  a part  of  the  items  for  tak- 
ing certain  individual  and  corpora- 
tion returns,  depends  upon  what 
is  meant  by  ' taxable  income  • * 

"Relator  contends  that  the  words 
* taxable  income*  relate  to  the 
source,  class  or  nature  of  a given 
income,  rather  than  to  the  amount 
thereof.  But  it  is  evident  that 
both  source  and  amount  must  be 
considered  in  determining  whether 
a given  income  is  taxable.  All 
incomes  from  sources  not  specifical- 
ly exempted  (Section  13106)  over 
and  above  the  further  general 
exemptions  and  deductions  provided 
for  (Sections  13110  and  13111)  are 
taxable.  Without  entering  into  a 
consideration  of  fine  shades  of 
meaning  of  words,  we  are  satisfied 
that  * taxable  income*  means  income 
which  may  be  taxed  after  all 
exemptions  and  deductions  have  been 
allowed  from  the  total  income. 
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Section  13116  plainly  contemplates 
that  only  persons  having  a * taxable 
Income*  shall  make  returns,  which 
means  that  only  persons  shall  make 
such  returns  who  have  Incomes  from 
taxable  sources  of  such  slxe  that 
something  Is  left  to  which  the  tax 
may  be  applied  after  all  lawful 
deductions  are  made.  For  receiving 
and  filing  such  returns  (Sec.13116) 
the  assessor  Is  entitled  to  be  com- 
pensated ’ in  like  manner  and  In 
like  amounts  as. for  the  assessments 
of  other  taxes.1  (Sec .13124.)  By 
Section  12816,  Revised  Statutes  1919, 
as  amended  by  Laws  1921, page  671, 
assessors  In  counties  of  over  45,000 
Inhabitants  are  allowed  twenty  cents 
per  list  for  all  lists  In  excess  of 
3,000.  This  Is  the  fee  relator  la 
entitled  to  receive.  But  this  fee 
Is  payable  for  Income  tax  returns 
made  by  persons  having  a 'taxable 
Income. • 

"It  Is  clear  from  the  admitted  facts 
that  relator  Is  entitled  only  to 
462.20  for  taking  311  corporation 
returns,  and  that  he  la  not  entitled 
to  fees  for  taking  198  corporation 
returns  'which  did  not  report  any 
Income  and  on  which  no  taxes  were 
assessable  Relator  Is  entitled  to 
$201.40  for  taking  1007  Individual 
returns  and  Is  not  entitled  to 
compensation  for  taking  233  such  re- 
turns In  which  were  reported  'net 
Incomes,  the  amount  of  which,  however, 
were  not  sufficient  to  require  the 
assessment  of  a tax.'  " 


Succinctly  stated  by  the  Court  "taxable  Income"  means  In- 
come which  may  be  taxed  after  all  exemptions  and  deduc- 
tions have  been  allowed  from  the  total  Income,  and,  as 
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stated  by  the  Court  in  construing  section  13116.  the 
statute  contemplates  that  only  persons  having  a taxable 
income  shall  make  returns,  which  means  that  only  per- 
sons shall  make  such  returns  who  have  Incomes  from 
taxable  sources  of  such  slse  that  something  is  left  to 
which  the  tax  may  be  applied  after  all  lawful  deductions 
are  made* 


In  the  decision  of  Hannibal  Trust  Company  v. 

Sizes  et  al.  286  S.  W.  371.  1.  c*  377.  the  words  "subject 
to"  are  defined  as  follows! 

"In  the  interpretation  of  statutes, 
words  in  common  use  are  to  be  con- 
strued in  their  natural,  plain,  and 
ordinary  signification.  36  Cyc.1114. 

The  words  'subjeot  to*  are  defined 
by  lexicographers  as  meaning  'liable.' 
and  the  word  'liable'  is  defined  as 
'bound  or  obliged  in  law  or  equity) 
responsible)  answerable.'  Webster's 
New  International  Dictionary)  Century 
Dictionary.  " 


Clearly,  by  Section  10125.  the  legislators  con- 
templated only  those,  whether  it  be  an  individual  or  a 
corporation,  make  a return  by  applying  to  the  assessor 
at  the  proper  time  for  a blank  who  are  subject  or  liable 
or  who  have  taxable  income* 

Under  Section  10122.  Revised  Statutes  Missouri 
1929.  the  statute  uses  the  following  words! 

"*  * there  shall  be  fell owed  as  an 

exemption  in  the  nature  of  a deduc- 
tion from  the  amount  of  the  net 
income  of  eac}i  resident  individual, 
ascertained  as  provided  herein,  the 
sum  of  $1,000  plus  $1,000  additional 
id  the  person  making  the  return  be 
the  head  of  a family,  or  a married 
man  with  a wife  living  with  him*  *•" 
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The  words  "exemption  end  deduction"  contained 
in  said  statute  being  based  on  other  conditions  and 
facts* 


Under  Section  10115,  Laws  of  Missouri  1931, 
page  365,  the  third  paragraph,  which  refers  to  corpora- 
tions, it  is  stated  that  taxes  are  lewled,  assessed 
and  to  be  collected  "of  the  net  income  from  all  souroes 
in  this  state  during  the  preceding  year*” 


CONCLUSION 


We  are  of  the  opinion 

Firsts  As  to  manufacturing  and  business  corpora- 
tions who  are  not  exempt  by  any  section  of  the  statute, 
if  they  have  no  income  for  the  year  1936  of  any  nature 
it  is  not  necessary  for  said  corporation  to  make  an  in- 
come tax  return  to  the  State  of  Missouri! 

Seconds  In  the  case  of  an  individual  who  has 
no  income  for  the  year  1936  or  if  the  person's  or  in- 
dividual's Income  is  not  subject  to  or  liable  for  a tax, 
then  such  individual  or  person  is  not  compelled  to  make 
any  Income  tax  return  to  the  State  of  Missouri* 

Thirds  To  plaoe  any  other  construction  on  the 
words  "subject  to"  would  compel  every  person  or  corpora- 
tion who  has  any  income  to  make  a return  to  the  State 
Auditor  and  thereby  place  the  burden  on  the  State 
Auditor  of  determining,  after  deductions  and  exemptions 
are  allowed,  whether  such  person  or  corporation  is  subject 
to  a tax.  We  think  a reasonable  construction  of  the 
statute  is  to  the  effect  that  every  person  or  corporation 
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must  be  the  judge  or  determine  themselves  as  to  whether 
or  not  such  person  or  corporation  should  make  an  Income 
tax  return.  The  statutes  prescribe  certain  penalties 
for  failure  to  make  returns  and  pay  a tax  when  such  per- 
son or  corporation  is  liable  for  the  same.  In  other 
words,  every  person  or  corporation  is  presumed  to  know 
the  law  and  failure  to  file  a return  when  such  person  or 
corporation  is  subject  to  a tax,  is  a peril  or  risk  which 
the  person  or  corporation  assumes. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN 
Assistant  Attorney  General 


APPROVED* 


J.  E.  ttAYtOR 

(Acting)  Attorney  General 
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COUNTY  COURT*  Does  not  have  authority  to  divert  funds 

derived  by  levies  of  special  road  district 
for  purpose  other  than  that  for  which 
same  were  levied. 

Special  road  district  may  recover  from 
county  funds  to  which  it  was  entitled 
under  Sec. 8042,  R.  S.  Mo.  1929,  When. 


August  17,  1937 


Honorable  L.  S.  Shuck 
Prosecuting  Attorney 
Shannon  County 
£mi nenc e , M i s s our i 


Dear  Sir* 


This  Department  is  in  receipt  of  your  letter 
of  August  12,  wherein  you  make  the  following  inquiry: 

"I  am  wanting  your  opinion 
relative  to  the  construction 
of  section  10618  Missouri 
Statutes,  relating  to  roads, 
highways  and  bridges. 

"What  1 desire  to  know  is 
whether  a county  court  has 
any  right  to  withhold  any 
part  of  a levy  for  road 
purposes  from  a special  road 
district  organized  under 
this  section,  or  divert  to 
some  county  fund  or  purpose 
other  than  the  purpose  for 
which  it  is  levied. 

"Can  a special  road  distriot 
recover  from  the  cou :ty  money 
which  has  been  collected  as 
taxes  on  property  in  such 
special  road  district  and  used 
by  the  county  court  for  other 
purposes •" 


The  section  concerning  which  you  desire  a 
construction,  formerly  10818,  Revised  Statutes  of 
Missouri  1919,  is  now  Section  8042,  Revised  Statutes 
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Missouri  1929,  Article  IX,  Chapter  42*  Said  section  be- 
ing as  follows t 

"In  all  counties  In  this  state 
where  a special  road  district, 
or  districts,  has  or  have  been 
organized, or  where  a special 
road  district,  or  districts, 
may  be  organized  under  this 
article,  and  where  money  shall 
be  collected  as  county  taxes 
for  road  purposes,  or  for  road 
and  bridge  purposes,  by  virtue 
of  any  existing  law  or  laws, or 
subsequent  law  or  laws,  that 
may  be  enacted*  upon  property 
within  such  special  district, 
or  districts,  or  where  money 
shall  be  collected  for  pool 
or  billiard  table  licenses, 
upon  business  within  such 
special  road  district,  or 
districts,  the  county  court 
shall,  as  such  taxes  or  li- 
censes are  paid  and  collected, 
apportion  and  set  aside  to 
the  credit  of  such  special 
road  district,  or  districts, 
from  which  said  taxes  were 
collected,  all  such  taxes  so 
arising  from  and  collected  and 
paid  upon  any  property  lying 
and  being  within  such  special 
district,  or  districts,  and 
also  one-half  of  the  amount 
collected  for  pool  and  billiard 
table  licenses,  so  collected 
from  such  business  carried  on 
or  conducted  within  the  limits 
of  such  special  road  district} 
and  the  county  court  shall,  upon 
written  application  by  said 
commissioners  of  such  special 
road  district,  or  districts, 
draw  warrants  upon  the  county 
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treasurer,  payable  to  the  com- 
missioners of  such  special  road 
district,  or  districts,  or  the 
treasury  thereof,  for  all  that 
part  or  portion  of  said  taxes 
so  collected  upon  property  ly- 
ing and  being  within  such  special 
road  district,  or  districts,  and 
also  for  one-half  the  amount  so 
collected  for  pool  and  billiard 
table  licenses,  so  collected  from 
such  business  carried  on  or 
conducted  within  the  limits  of 
such  special  road  district, or 
districts." 


The  terms  of  the  statute  are  plain  and,  we 
think,  mandatory  in  its  terms  because  the  section 
uses  the  expression]  "the  county  court  shall,  as  such 
taxes  or  licenses  are  paid  and  collected,  apportion 
and  set  aside  to  the  credit  of  such  special  road 
district,  or  districts,  from  which  said  taxes  were 
collected,  all  such  taxes  so  arising  from  and  collected 
and  paid  upon  any  property,  etc." 

In  addition  thereto,  the  Supreme  Court  has  passed 
upon  this  question  in  the  case  of  State  ex  rel. 

Burton,  283  Ho.  41,  1.  c.  49: 

"It  appears  from  the  record  that 
the  county  court  of  Randolph 
County,  in  May,  1917,  levied  ten 
cents  on  the  $100  valuation  of  all 
the  taxable  property  in  said 
county  for  road  purposes]  that 
by  virtue  of  the  first  proviso, 
contained  in  Section  37  supra,  the 
ten  per  cent  collected  on  all  of 
said  taxable  property  contained 
in  the  Moberly  Special  Road  District 
was  properly  paid  into  the  county 
treasury  of  said  county,  and  be- 
longed to  said  special  road  district. 
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It  being  conceded  that  the  above 
amount  collected  for  that  purpose 
was  $4036.40,  and  due  demand 
having  been  made  for  said  sum, 
the  right  of  relator  to  enforce 
the  payment  of  same  by  mandamus, 
was  clearly  established.  We  are, 
therefore,  of  the  opinion,  that 
the  trial  court  reached  an 
erroneous  conclusion  as  to  the 
disposition  of  this  case.” 


Again,  In  the  case  of  Billings  Special  Road 
district  v.  Christian  County,  319  Ho.  963,  the  court 
said  i 

"Under  Seotlon  10818,  Hevlsed 
Statutes  1919,  all  taxes  for 
road-and-brldge  purposes  collect- 
ed by  virtue  of  any  existing  lav 
upon  property  within  a special 
road  district  must  be  set  aside, 
as  collected,  to  the  credit  of 
such  district,  and  be  paid  to  the 
treasurer  of  the  district,  upon 
the  application  of  the  commis- 
sioners of  the  district •" 


In  view  of  the  above  quoted  decisions,  and  there 
are  other  decisions  In  support  thereof,  ve  are  of  the 
opinion  that  the  county  court  does  not  have  the  right 
to  divert  the  funds  derived  by  the  levies  of  special 
road  districts  for  some  other  purpose  other  than  the 
purpose  for  vhich  the  same  were  levied. 

In  answer  to  your  question  as  to  whether  or  not 
the  districts  can  recover  money  due  said  district  from 
taxes  collected  on  property  In  the  special  road  dis- 
trict, the  decisions  herein  quoted  are  also  to  the 
effect  that  if  a timely  application  was  made  by  the 
special  road  district  said  road  district  Is  entitled 
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to  the  funds  and  to  recover  the  same  from  the  county. 
State  ex  rel.  Barry  County,  302  Ho.  280. 

Again,  in  the  case  of  Billings  Special  Road 
District  v.  Christian  County,  319  Mo.  964, it  is  saidt 

"Three  several  applications  by 
the  special  road  district  'for 
all  funds  now  in  the  hands  of 
the  county  treasurer , belonging 
to  said  road  district  and  from 
whatever  source  derived, ' made 
in  March,  November  and  January 
of  the  two  years  for  which  the 
money  sued  for  was  collected, 
is  not  to  be  considered  as  a 
demand  for  only  a part  of  the 
taxes  collected  during  those 
year 8,  or  as  a demand  made  after 
the  fund  was  spent,  or  as  a 
demand  from  which  the  county 
court  might  presume  that  the 
• district  was  intending  to  fore- 
go a part  of  the  fund,  and  rely- 
ing thereon  contracted  obligations 
and  used  the  money  to  meet  them; 
but  the  inference  to  be  drawn  is 
that  the  county  court  did  not, 
as  required  by  Section  10818, 

Revised  Statutes  1919,  as  the 
tax  was  collected,  apportion  and 
set  it  aside  to  the  credit  of 
the  district,  but  from  the 
beginning  of  each  such  year 
appropriated  the  part  of  the  tax 
sued  for. 

"The  statutes  require  the  county 
to  collect  road  and  road-and- 
bridge  taxes,  and  to  set  aside 
and  credit  all  such  taxes  collect- 
ed from  property  in  a special 
road  district  to  the  district, 
which  is  only  a legislative  sanc- 
tion of  a method  of  distribution 
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of  taxes  legally  levied,  and 
collected  by  one  public  or 
quasi-public  corporation  for 
the  use  of  another,  vhlch  la  the 
real  party  In  Interest  and  by 
statute  Is  capable  of  suing 
the  county  for  the  money  so 
collected* 

"A  special  road  district  can 
maintain  a timely  action  at  lav, 
such  as  a auit  for  money  had 
and  received,  against  the  county, 
for  road  or  road-and-bridge  taxes 
collected  by  the  county  from 
property  In  the  district  and 
appropriated  to  the  use  of  the 
county  and  spent  by  it*" 


We  are  of  the  opinion  that  a special  road  dis- 
trict may  recover  from  the  county  funds  which  It  was 
entitled  to  under  Section  8042,  Revised  Statutes  Mis- 
souri 1929,  If  said  district  makes  timely  application 
and  demand  for  the  same* 


Respectfully  submitted, 

OLLIVER  W.  NOLEN 
Assistant  Attorney  General 


APPROVED! 


TTTTTayEor 

(Acting)  Attorney  General 
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additional  levy  can  be  placed  on 
the  collector’s  books  and  collected 
in  the  year  1937 


August  25,  1937 


Mr.  H.  J.  Simmons 
Prosecuting  Attorney 
Vernon  County 
Nevada, Missouri 


Dear  Sir* 


This  Department  is  in  receipt  of  your  letter  of 
August  9,  wherein  you  request  an  opinion  regarding  the 
following! 


"Vernon  County,  Missouri,  has 
outstanding  warrants  for  the 
years  1935  and  preceding  years 
which  cannot  be  met  by  the 
regular  taxes.  The  County  Court 
is  contemplating  requesting  me, 
as  Prosecuting  Attorney,  to 
petition  the  Circuit  Court  to 
make  a levy  to  take  care  of 
these  outstanding  warrants  by 
virtue  of  Section  9868  R.  S.  Mo. 
1929.  A question  arises  as  to  when 
this  levy  will  take  effect  if 
made  at  the  present  time.  To  be 
more  explicit,  if  the  Circuit 
Court  makes  a levy  during  the 
month  of  August  this  year,  can 
that  levy  be  placed  on  the  books 
and  collected  by  the  collectors 
this  fall? 

"I  would  appreciate  your  opinion 
on  this  matter  within  the  next 
few  days  so  that  the  court  may 
decide  on  this  matter." 


Section  9866,  Revised  Statutes  Missouri  1929,  which 
was  amended  by  the  1933  session  of  the  Legislature,  Laws 
of  Missouri  1933,  page  362,  relates  to  the  levy  for  state 


Mr*  H.  J .Simmons 


2 


August  25,1037 


purposes* 

Section  0067  refers  to  the  taxes  to  be  assessed, 
levied  and  collected* 

It  was  held  in  the  case  of  State  ex  rel*  v*  Rail- 
road, 247  S*  W,  182,  that  current  county  expenditures 
means  expenditures  for  the  years  for  which  the  taxes  were 
levied*  It  was  further  held  that  for  the  purposes  of 
taxation  the  county's  fiscal  year  begins  on  the  1st  day 
of  January  and  ends  on  the  31st  day  of  December , annually* 

In  State  ex  rel*  v.  Allison,  155  Mo*  325,  referring 
to  Section  0868,  the  same  being  the  section  which  contem- 
plates following  the  procedure  as  therein  contained,  the 
said  section  contains  no  provision  as  to  the  time  the  ad- 
ditional levy,  if  approved  by  the  circuit  court,  should 
be  made  or  the  limitation  as  to  the  time.  Section  0868 
following  immediately  the  other  two  sections,  to-wit, 

0866  and  0867,  hereinbefore  referred  to  would  indicate 
that  all  sections  are  to  be  taken  into  consideration  by 
the  county  court  at  the  same  time  with  reference  to  a 
levy*  However,  the  fallacy  in  this  statement  may  be  noted 
by  viewing  the  matter  from  a practical  standpoint,  that 
is,  considerable  time  would  elapse  before  obtaining  the 
court  order  in  Section  0868  and  perhaps  the  financial 
condition  at  the  time  that  the  regular  levy  is  made  could 
not  be  determined  by  the  county  court  with  reference  to 
past  indebtedness. 

Section  0876,  as  amended  by  the  Legislature,  Laws 
of  Missouri  1033,  page  421,  limits  the  time  for  the  county 
clerk  to  extend  the  taxes,  but  makes  no  reference  as  to 
the  time  allowed  for  any  special  levy  or  for  any  levy 
made  under  Section  9868* 

However,  coming  closer  to  your  question  which, 
in  substance,  is  "can  the  levy  be  placed  on  the  books 
and  collected  by  the  collector  this  fall,  " we  think  the 
answer  can  be  determined  by  the  statute  itself*  Among 
other  things.  Section  9868  contains  the  following  ex- 
pression. 


"and  that  the  assessment,  levy 
and  collection  thereof  will  not 
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be  in  conflict  with  the  Constitu- 
tion  and  laws  of  this  state, shall 
make  an  order  directed  to  the 
county  court  of  such  county,  com- 
manding such  other  tax  or  taxes, 
and  shall  enforce  such  order  by 
mandamus  or  otherwise.  Such  order, 
when  so  granted,  shall  be  a 
continuous  order,  and  shall 
authorize  the  annual  assessment, 
levy  and  collection  of  such  other 
tax  or  taxes  for  the  purposes 
in  the  order  mentioned  and  speci- 
fied, and  until  such  order  be 
modified,  set  aside  and  annulled 
by  the  circuit  court  or  judge 
thereof  granting  the  same.«  * " 


by  the  provisions  of  Section  9868  it  would  ap- 
pear that  if  the  court  was  satisfied  of  the  necessity 
"for  such  other  tax  or  taxes"  then,  immediately  upon 
its  finding,  such  finding  would  be  in  full  force  and 
effect.  The  statute  further  states  that  the  order  can 
be  carried  out  by  the  remedy  of  mandamus  and  that  the 
order  shall  continue  from  year  to  year.  Therefore,  we 
think  that  in  the  absence  of  the  court  specifying  that 
the  order  was  not  to  become  effective  until  a certain 
date  that  it  would  immediately  become  effective. 

We  have  referred  to  certain  sections  dealing 
with  the  time  of  the  levy,  knowing  that  the  tax  books 
have  probably  been  extended  and  completed  by  the  county 
clerk  thereby  creating  a situation  which  might  make  it 
impractical  for  the  additional  levy  to  be  levied  and 
collected  for  the  year  1937,  yet,  we  think  that  such 
a situation  might  be  overcome  by  Section  9878  which 
refers  to  the  making  of  a supplemental  tax  book. 

Based  on  the  provisions  of  section  9868  Itself, 
and  the  provisions  of  other  statutes  relating  to  assess- 
ment, levy  and  collection  of  taxes,  we  are  of  the  opinion 
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that  the  levy  can  he  placed  on  the  hooks  and  collect 
ed  by  the  collector  this  fall. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN 
Assistant  Attorney  General 


APPROVED l 


J.  E.  l?AYliOR 

(Acting)  Attorney  General 
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ELECTIONS:  Board  in  Kansas  City  may  not  pay  additional 
assistants  more  them  that  fixed  by  statute. 


s 

December  6,  1937 


v 


Y 


Board  of  Kleotlon  Commissioners 
Kanses  City,  Missouri 

Gentlemen: 


This  department  is  in  reoeipt  of  your  request 
for  an  opinion  which  reads  as  follows: 

"The  opinion  of  your  office  is 
respectfully  requested  upon  the 
lawful  right  and  power  of  the 
Board  of  Election  Commissioners 
of  Kansas  City  to  pay  to  its  em- 
ployees compensation  for  overtime 
hours  of  labor  performed  by  such 
employees  at  the  request  or  di- 
rection of  the  Board. 

"Under  the  provisions  of  Section  89 
of  the  Act  relating  to  registration 
in  Kansas  City,  appearing  on  pages 
‘ 339  and  340  of  the  Laws  of  Missouri, 

1937,  the  Board  may  not  pay  to  any 
of  its  employees  other  than  its  four 
assistants  compensation  in  excess  of 
v6.00  per  day.  With  the  vast  amount 
of  vx>rk  to  be  done  in  providing  reg- 
istration for  Kansas  City  within 
time  and  in  preparing  for  the  city 
primary  end  the  oity  election  in 

1938,  the  Board  itself  has  found  it 
necessary  to  meet  frequently  at 
night  and  on  Saturday  afternoons 
and  on  Sundays.  It  will  be  com- 
pelled to  TB«y-e  similar  requirements 
of  some  of  its  employees,  and  this 
work  will  be  indispensable  to  the 
nooessary  and  proper  preparation  for 
and  conduot  of  registration  and  the 
oity  primary  and  the  city  election. 
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The  Board  is  hopeful  that  it 
may  here  the  power  to  pay  for  over- 
time so  as  to  justly  compensate 
faithful  employees  who  are  assisting 
it  in  this  task.” 

The  pertinent  part  of  Seotion  89.  Laws  of  1937, 
page  339,  is  as  follows:  "All  additional  assistants,  if 
any,  shall  receive  not  to  exceed  six  dollars  per  day  for  the 
time  aotually  employed".  This  is  the  only  provision  of  the 
election  law  pertaining  to  Kansas  City  which  fixes  the  com- 
pensation of  the  assistants  provided  for  except  those  on  a 
stipulated  monthly  salary. 

The  election  law  is  oanplete  within  itself,  and 
the  Board  of  Commissioners  is  only  authorized  to  do  that 
which  the  law  permits  and  nothing  more. 

It  is  well  settled  in  this  state  that  statutes  re- 
lating to  fees  and  compensation  of  public  offices  must  be 
striotly  construed  and  the  officer  is  only  entitled  to  that 
whioh  is  dearly  given  by  law.  Holman  v.  City  of  Macon, 

137  S.W.  16.  It  is  further  said  that  "if  by  statute,  com- 
pensation is  provided  for  in  a particular  mode  or  manner, 
then  the  offioer  is  confined  to  that  manner  and  is  entitled 
to  no  other  or  further  compensation”.  King  v.  River  Levee 
Distriot,  279  S.W.  195,  218  Mo.  App.  490. 

The  compensation  fixed  by  statute  for  these  as- 
sistants here  is  six  dollars  per  day  for  the  time  actually 
employed.  In  California,  the  statute  provides  that 
election  officers  cannot  be  paid  more  than  ten  dollars  for 
each  election  for  which  they  serve.  In  a case  in  whioh 
the  question  arose  as  to  whether  more  than  the  statutory 
allowance  might  be  received,  it  was  held  that  the  compen- 
sation of  such  officers  cannot  exceed  the  amount  expressly 
limited  by  statute.  Jones  v.  Manning,  169  P.  912. 

In  Illinois,  the  statute  fixes  the  compensation  of 
judges  and  clerks  of  elections  at  six  dollars  per  day  for 
their  services,  and  then  provides  that  for  the  day  of 
eleotion  and  for  each  primary,  judges  and  clerks  shall  be 
credited  with  only  one  days*  services  each,  but  in  Presi- 
dential elections  they  shall  be  credited  with  two  days 
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service.  The  judges  and  clerks  had  attempted  to  obtain 
compensation  for  two  extra  days  spent  in  posting  notices, 
eto.  The  court  held  in  People  Elliott,  240  111.  App. 

355  that  "the  board  of  supervisors  is  powerless  to  allow 
different  fees  or  commissions  from  those  fixed  by  statute", 
and  rejeoted  the  claim  of  the  judges  and  olerlcs. 

V.'hile  the  above  oases  mentioned  are  not  all  direotly 
in  point,  due  to  the  faot  that  in  some  instances  the  com- 
pensation concerned  is  that  of  public  officers,  they  are  in 
point  as  to  the  prohibition  against  paying  fees  in  excess 
or  other  than  that  fixed  by  statute.  The  action  of  the 
board  in  paying  these  additional  assistants  more  than  the 
amount  fixed  by  statute  would  clearly  contravene  this 
prohibition. 


ccucLuaioN 

Therefore,  it  is  the  opinion  of  this  department 
that  the  Board  of  Election  Commissioners  of  Kansas  City 
may  not  pay  their  additional  assistants  an  amount  in  excess 
of  that  expressly  fixed  by  statute. 


Respeotfully  submitted. 


APPROVED  BI: 


AUBREY  R.  HAiftdETT,  JR. 
Assistant  Attorney  General 


J".T5."YSYDK 

(Acting)  Attorney  General 


LLBjVAL 
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BOARD  OF  ELFC aION  COMMISSIONERS  - Shall  sole,:t  names  of 
judges  and  clerks  at  least  60  days  prior  to  the  city  elec- 
tion to  be  held  on  March  29,  1938 


December  8,  1937. 


Board  of  Election  Coinnissioners 
Court  House 
Jackson  bounty 
Kansas  City,  Missouri 


Attention:  Mr.  Edgar  Shook,  Member 


Gentlemen: 


This  Is  to  acknowledge  receipt  of  your  request 
for  an  opinion  concerning  the  construction  of  subdivision  (e) 
of  Section  l„and  Section  7 of  an  Act  relating  to  the  regis- 
tration of  voters  and  for  holding  of  elections  In  cities  of 
300,000  to  700,000,  Laws  of  Uo.  1937,  at  page  294.  Your 
precise  question  reads: 

"Do  the  above  provisions  of  law  oblige 
the  Board  of  Election  Commissioners 
to  select  and  publish  the  names  of 
judges  and  clerks  at  least  sixty  days 
prior  to  the  city  election  to  be  held 
March  29,  1938,  or  do  the provisions 
oblige  the  Board  of  Election  Commis- 
sioners to  select  and  publish  the  names 
of  Judges  and  clerks  at  least  sixty 
. days  prior  to  the  city  primary  to  be 

held  in  Kansas  City  on  March  8,  1938?" 


It  Is  provided  by  Section  7 In  part: 

"Said  board  of  election  coinnissioners 
shall  at  least  sixty  days  prior  to 
the  first  city  or  state  election  after 
this  article  becomes  a law,  and  at 
least  sixty  days  prior  to  each  presi- 
dential election  thereafter,  select 
and  choose  four  electors  as  Judges 
of  e lection  for  each  precinct  in  such 
city." 
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Other  sections  of  this  statute  provide  for  the 
appointment  of  clerks  of  election  in  the  same  manner  In 
which  Judges  are  to  be  appointed* 

The  above  quoted  portion  of  the  statute  is  plain, 
unambiguous,  in  its  terms,  excepting  as  hereinafter  pointed 
out,  and  requires  that  sixty  days  prior  to  the  first  city 
election  it  is  the  duty  of  the  Board  of  Election  Commissioners 
to  select  Judges  of  election*  The  only  ambiguity  existing  in 
this  portion  of  the  statute  quoted,  if  any,  is  in  the  con- 
struction of  the  word  "election"  as  has  been  used,  but  in 
our  consideration  of  Subdivision  (e)  of  Section  1,  we  find 
that  the  Legislature  has  defined  what  is  meant  by  the  use  of 
the  word  "election"  in  the  following  language: 

" ’Election*  shall  mean  any  general, 
spepial,  municipal  or  primary  elec- 
tion, unless  otherwise  specified*” 


It  is  elementary  in  the  construction  of  a statute 
that  words  shall  be  construed  In  their  ordinary  and  usual 
sense  in  order  to  arrive  at  the  Legislative  intent*  Cumins 
vs*  K*  C*  Public  Service  Company,  66  S,  W*  (2d)  920*  In- 
voking this  rule  in  our  consideration  of  the  word  "election" 
in  Section  7,  supra,  can  it  be  said  that  the  Legislature 
contemplated  that  Judges  be  appointed  sixty  days  prior  to 
the  primary  electionT  We  think  not.  Had  the  Legislature 
Intended  the  word  "election"  to  be  used  in  relation  to  any 
primary  we  are  of  the  opinion  that  such  an  expression  would 
have  been  made, 

We  must,  therefore,  indulge  in  the  ^resumption 
that  the  Legislature  has  not  used  idle  or  useless  verbiage. 
State  vs • Hald,  60  S.  W*  (2d)  41;£3.sasv*  Montgomery  Elevator 
Co.,  50  S.  W.  (2d)  ISO,  and  that  when  the  words  "first  city 
or  state  electlon"were  provided,  that  the  Legislature  meant 
an  election  where  votes  are  cast  for  a candidate  for  a par- 
ticular office  and  not  a primary  election  where  persons 
are  choden  as  candidates  by  political  parties*  By  analogy, 
this  reasoning  is  fortified  by  the  expression  of  the 
Supreme  Court  in  the  case  of  State  ex  rel*  Taylor,  220  Mo* 
618,  631,  wherein  the  court  quoted  approvingly  the  St* 

Louis  Court  of  Appeals  as  follows: 
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"Aa  said  by  the  St*  Louis  Court  of 
Appeals  In  Dooley  v*  Jackson,  104  Mo* 
App,  l.c.  30,  *The  word  "election* 
frequently  occurs  in  the  Constitution 
of  the  State.  First  in  section  9, 
article  2,  and  article  8 of  that  in- 
strument is  va  oily  devoted  to  the 
subject  of  elections*  But  wherever 
used  in  the  Constitution 
it  is  used  in  the  sense  of  choosing 
a person  or  persons  for  office  by  vote, 
and  no  idle  re  in  the  sense  of  nominating 
a candidate  for  office  by  a political 
party.  'Nhere  the  word  is  used  in  a 
certain  or  restricted  sense  in  the 
Constitution  and  the  Legislature 
uses  the  same  word  without  restric- 
tion or  qualification  in  an  act  in 
respect  to  the  same  subject-matter,  the 
word  in  the  statute  should  receive 
the  same  interpretation  that  the  Con- 
stitution has  given  ltf*  ” 


Thus,  it  will  be  seen  in  the  construction  of  Sec- 
tion 7,  supra,  that  the  Legislature  has  not  in  any  sense  used 
the*  word  "election”  without  restriction,  but  with  a qualifica- 
tion, that  qualification  being  a city  or  a state  election* 

Had  such  intention  been  to  the  contrary,  we  can  assume  that 
it  would  have  been  expressed.  This  expression  from  the  Taylor 
case  has  been  followed  in  numerous  decisions  of  our  Supreme 
Court,  reference  to  which  would  serve  no  useful  purpose  in 
the  course  of  this  opinion  except  to  reiterate  that  which  has 
been  expressed. 

Numerous  cases  support  the  view  that  the  word 
"election"  does  not,  standing  alone,  without  restriction  or 
qualification,  include  a primary  election.  The  holdings  in 
these  particular  cases  are  based  on  the  premise  that  an  election 
in  its  common  acceptation  means  the  choosing  of  a person  for 
an  office  rather  than  the  nominating  of  a candidate  for  an 
office  by  a political  party.  State  •*  rel.  Taylor,  supra; 

State  vs.  Hartman,  231  S.  VI,  982,  985  (Mo.);  Woodruff  v«  State. 
52  Atl.  294,  296(  N.  J) ; Kay  vs.  Schneider,  221  S.  W.  880  (Tex.) 
Walton  vs.  Olson,  170  N.  W.  107  (North  Dakota);  People  vs. 
Cavanaugh,  44  Pac.,  1067  (California)^.. 
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We  return  in  our  consideration  to  the  definition 
of  the  word  "election"  as  defined  by  the  Legislature  in 
Subdivision  (e)  of  Section  1,  supra..  We  are  not  unmind- 
ful in  reaching  our  conclusion  that  a Legislative  construction 
should  receive  respectful  consideration,  but  while  such  is 
the  mile  the  courts  will  not  be  bound  thereby.  State  ex 
rel.  board  of  Fund  Commissioners  vs.  Smith,  96  S.  W.  (2d) 

548.  Thus,  any  consideration  given  by  the  court  to  a Legis- 
lative constr*  ction  is  in  view  of  arriving  at  the  Legisla- 
tive intent.  It  has  been  held,  however,  in  the  case  of 
State  ex  rel.  Cobb  vs.  Ihos^son,  6 S.  W.  (2d)  57,  that 
the  Legislative  construction  will  be  Invoked  where  the 
statute  le  unambiguous  or  doubtful.  With  these  considera- 
tions, it  follows  that  the  Legislative  construction  of  the 
word  "election"  is  not  to  be  considered  in  determining 
whether  or  not  the  Board  of  Election  Commissioners  shall 
appoint  judges  and  clerks  sixty  days  prior  to  a city  primary 
election. 


CONCLUSION 


In  view  of  the  above,  it  is  the  opinion  of  this 
department  that  the  Board  of  Election  Commbsloners  shall 
select  the  names  of  judges  and  clerks  at  least  sixty  days 
prior  to  the  city  election  to  be  held  on  March  29,  1938. 


Yours  very  truly. 


RUSSELL  C.  STONE 

Assistant  Attorney  General 


Ar PROVED* 


HOY  McKITTRICK 

. Attorney  General 


RCSiFE 


MOTOR  VEHICLE:  Persona  chargel  with  the  larceny  of  a mot  or 

vehicle  or  any  part  thereof,  when  found  guilty, 
the  punishment  shall  be  assess®  1 in  accord- 
ance with  the  provisions  of  the  Motor  Vehicle  ct. 


J>  unry  13,  1937 


Hon,  } orrest  Smith 
State  /ucitor 
Jefferson  City,  Missouri 

i.e  nr  ir  i 


Th  s will  acknowledge  receipt  of  y vat  request  for 
an  opinion  which  reeds  as  follows: 


"Having  received  a cost  bill  from 
lOu  In s ounty,  lisrouri,  which  shows 
the  following  state  of  facts: 

" he  efencnnt  was  ch* rged  with  he 
crime  of  grand  lr-rceny,  the  informa- 
tion chart  ing  that  the  efen.ent 
c Id  foloricu  ly  take,  steal  and  carry 
awn y certain  pr  rts  for  equipment  of 
a mo:.or  vehicle  ove  the  value  of 
30,00,  an  he  Instruction  on  the 
nunlshment  in  the  case  given  by  the 
Court  was  for  a term  of  not  less 
than  two  nor  more  than  five  yerrs 
in  the  state  penitentiary, 

"herefore,  we  desire  an  opinion 
from  y ur  office  on  the  following 
question: 

"If  a defendant  Is  ch  r( ed  under 
ectlon  4064  • *o,  1C  £9,  with 

the  larceny  of  n motor  vehicle  or 
any  r.art,  tire  or  equipment  of  a 
motor  vehicle  of  a value  of  v30,00 
or  more,  is  he  runishmont  ns^es  ed 
under  ectlon  4065,  • • o.  1 29, 

or  section  7786,  • • o,  1980?" 


4 


1929, 


Under  the  rrovlsions  of  l ectlon  4065,  3 
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persons  convicted  of  the  1-  rceny  of  n motor  vc  icle  were  pun- 
irhed  In  the  penitentiary  or  a term  not  exceeding  ten  years* 

“h  ? wns  nr  lor  to  the  enactment  of  whet  la  known  as  the  motor 
vehicle  act  of  1921,  oasaed  at  an  .xtra  . ess Ion  of  the  Legis- 
1«  ture* 

I 

Un  ar  the  rovlslone  cf  ..ectlon  7701,  • • '.'O*  1929, 

which  la  c pert  of  the  Motor  ©hide  ct,  certain  penalties 
were  roviced  for  any  erson  convicted  of  feloniously  t eking 
or  carrying  away  nny  mo* or  vehicle  or  any  pert  thereof  of 
the  value  of  thirty  dollars  ( 30*00)  or  more*  >ncier  another 
subdlviaion  of  the  same  aectl  n,  other  penalties  wore  nre- 
scribed  r* nglng  from  a fine.  Jail  sentence  or  term  In  the 
penitentiary* 

Un  er  tine  provisions  of  ectlon  7758,  i*  * o*  1929,  it 
Is  provided  in  effect  nnd  substance  that  the  motor  vehicle  act, 
passed  at  the  extra  session  of  the  Leglsla ture  of  1921,  should 
exclusively  control  conce  nlng  motor  vehicles*  It  16  further 
provided  In  substance  end  effect  that  any  nnd  nil  lews  Incon- 
sistent with  or  contrary  to  the  provisions  of  the  act  should 
be  void. 

in  the  Casa  of  tr.te  v*  Liston,  2 S.  • (2d)  1*  c*  784, 
the  ourt  had  before  it  for  considers  Lion  *n  instruction 
w’  Ich  d’rpcte  the  Jury  *a  to  the  an  unt  of  unlrfcmont  to  be 
given  lr  the  evert  they  f unc.  the  defendant  guilty  of  the 
crime  -s  charged  unde  he  > ro^ieions  of  ectlon  4064*  7he 
Court  h«  1 hat  this  lnatr-  ctlcn  ala  irectud  the  jury  na 
to  the  ran,  e-  of  puniahnrnt,  ota,  -n  pasting  upon  sold  In- 
struction s Idt 


action  29  of  the  -otor  ’©hide 

Act  of  1921  provides  that  ary  orson 

who  shall  be  convicted  of  frlonlmely 
stealing  »ny  motor  vehicle,  or  nny  part 
thereof,  of  a vniue  of  30.00  or  .ioro, 

1 shall  be  punished  by  Imprisonment  In 
thepenltent lary  ’or  e tan  not  exceed- 
ing twenty-five  years  or  by  confinement 
in  the  county  jail  not  exceeiing  one  year, 
cr  by  fine  not  exceehlng  one  thouannd 
dollars  (41*000)  or  by  both  such  fine  and 
imprisonment* 1 (Italics  ours*)  Moreover, 
section  31  of  s Id  act  provides  that  ell 
laws  or  parts  of  laws  contrary  to*  incon- 
sistent, or  in  conflict  with,  any  of  the  pro- 
visions of  s Id  act,  ar»i  repeeled,  and  the 
repeel  of  such  laws  Is  properly  referred 
to  r.nri  covered  by  the  title  of  a Id  act* 

Laws  x*  ess  Ion  1921,  pp.  76,  105,  106. 
bus.  It  plf  inly  appears  that  ha  Jury 


3 Hon.  lorrest  mith 
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was  Improperly  Instructed  ns  to  the 
r*  nge  of  punishment  for  this  offense, 
as  prescribed  by  lew  at  the  time  In 
question,  snrf  thet  appellant  wrs 
thereby  deprived  of  a substantial 
r ht— -that  Is,  the  ripht  to  have  the 
Jury  consider  a less  severe  punish- 
ment t.hsn  the  minimum  punishment  fixed 
y the  instruction  mentioned*  * # * * 


c nclu;  ION 


It  is  *he  opinion  of  this  department  that  If  any  person 
is  chrrgei  with  the  larceny  of  a motor  v©  cle  or  a** y p *rt 
tereof  unde*  the  provisions  of  ection  4064,  supra,  that  the 
punishment  If  sa id  person  Is  found  guilty  shall  be  assessed 
under  the  provisions  of  ection  7786,  supra,  and  not  under 
the  rovisions  of  ection  4065,  supra. 


hespectfully  submitted. 


/ : 'J0v:-  : 

/] 

J , 1 < ■S'L* sU  flS 

( ctln;  ) t O^rhey  oners  1 


RUSSLLL  C.  TONE 

Assistant  i ttomey  General 


BO^RD  Op  HEAi/PH:  ) A fee  of  50tf  must  be  changed  for  certified 

SOLL'IERS  AND  SAT  _,0RS:  ) copies  of  birth  or  death  records,  except 
RECORDS:  ) soldiers  and  sailors, when  certain  facts 

exist,  are  entitled  to  same  free  of  charge. 

January  8,  1937, 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  your  letter  as  follov/s: 

"Section  9060  R.  3.  Ho.  1929  fixes  the 
fees  that  the  State  Board  of  Health 
shall  charge  for  making  certified 
copies  of  any  birth  or  death  certifi- 
cate filed  in  their  office, 

"’.7e  are  now  making  an  audit  of  the 
Vital  Statistics  of  the  State  Hoard 
of  Health  a nd  find  that  they  do  not 
charge  for  any  certified  conies  of 
birth  or  death  certificates  furnished 
all  branches  of  the  Veteran  Adminis- 
tration, including  Veterans*  Bureau, 

Veterans  of  Foreign  ars.  Disabled 
American  Veterans,  American  Legion, 
individuals  when  certificates  required 
are  wanted  to  adjust  claim  with  federal 
government,  also  certificates  furnish- 
ed the  American  Red  Cross,  V*ar  Depart- 
ment or  for  enlist::ient  in  the  U.  S. 

Ar  y or  Navy,  in  CCC  camps  or  for 
claims  of  V7PA  employees  and  several 
othors, 

"V.'e  would  like  an  opinion  from  your 
department  as  to  w hether  the  Board  of 
Health  has  authority  under  the  Statute 
to  exempt  any  or  all  of  certificates 
furnished  the  above  parties  or  agencies." 


lion.  Forrest  Smith 
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Jari.  8,  1937. 


Your  letter  invites  attention  to  the  fact  that 
the  State  Board  of  Health  does  not  charge  certain  organiza- 
tions and  individuals  fees  for  certified  copies  of  birth 
or  death  certificates.  J-ailure  of  your  letter  to  apprise 
us  of  the  Board's  specific  ruling  concerning  said  matter, 
we  contacted  you  and  were  informed  that  the  State  Board  of 
Health  did  not  make  such  a ruling  but  that  the  certified 
copies  were  furnished  by  virtue  of  a rule  promulgated  by 
the  then  State  Commissioner  of  Health.  We  mention  the 
above  sdely  to  correct  the  statement  in  your  lotter  that 
the  State  Board  of  Health  furnished  said  certified  copies 
of  birth  or  death  certificates  free  of  charge. 

Article  2,  Chapter  52,  kevised  Statutes  of 
Missouri,  1929,  and  amendments,  relate  to  "Registration 
of  Births  and  leaths."  Section  9040  of  said  article  and 
chapter  provides  in  part  as  follows: 

"It  shall  be  the  duty  of  the  state 
board  of  health  to  have  charge  of 
the  state  system  of  registration  of 
births  and  deaths;  ***»*" 

Section  9041  of  said  article  and  chapter  provides 
in  part  as  follows: 

"The  secretary*  of  the  state  board 
of  health  shall  have  supervision  over 
the  central  bureau  of  vital  statis- 
tics, * * *.  and  shall  act  as  state 
registrar  of  vital  statistics.  •>  * * 

^'ho  state  board  of  health  shall  pro- 
vide for  such  clerical  and  other  assist- 
ance as  may  be  necessary  * * * * and 
may  fix  the  compensation  of  persons 
thus  employed  within  the  amount  appro- 
priated therefor  by  the  legislature.  * #■ 

* (The  word  "secretary  ■ as  mentioned  in  this  section,  now 
should  read  "oomiTissioner  of  health"  due  to  Section  9024, 
Laws  of  Missouri,  1953,  page  269.) 

The  i^egislature  for  the  Biennium  1935  and  1936 
appropriated  money  out  of  the  state  tre  sv<ry,  chargeable 
to  the  state  revenue  fund  for  "vital  statistics."  Laws 
of  Missouri,  1935,  p.  96,  Section  22.  e thus  start  with 
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the  premise  that  the  Commissioner  of  Health  has  super- 
vision of  the  Central  bureau  of  Vital  Statistics,  the 
support  of  which  is  borne  from  the  state  revonue.  Salaries 
stamps,  stationery  and  operating  expenses  of  the  Vital 
Statistics  Depart*  »nt  are  pnid  from  state  revenue  and  the 
support  of  said  division  is  not  dependent  upon  its  earning 
enough  fees  to  pay  its  way* 

To  answer  your  question  it  is  necessary  to  refer 
to  three  sections  found  in  the  1929  revision  of  the  statute 
and  to  section  46  of  Article  IV  of  the  Constitution  of 
Missouri.  These  sections  and  the  Constitution  are: 

Section  9060,  R.  S.  Mo.  1929,  reads  in  part  as 

follows: 


"The  state  registrar  shall,  upon 
re  uest,  furnish  any  applicant  a 
certified  copy  of  the  record  of  any 
birth  or  death  registered  under  pro- 
visions of  this  article,  for  the  making 
and  certification  of  which  he  shall  be 
entitled  to  a fee  of  fifty  cents,  to 
be  paid  by  the  applicant.  * * * * * 

And  the  state  registrar  shall  keep  a 
true  and  correct  account  of  all  fees 
by  him  received  under  these  provisions, 
and  turn  the  same  over  to  the  state 
treasurer," 

Section  138£4,  R.  3.  Mo  . 1929,  reads  as  follows: 

"•Thenevcr  a certified  copy  or  copies 
of  any  public  record  in  the  state  of 
Missouri  are  required  to  perfect  the 
claim  of  any  soldier,  saiiar  or 
marine,  in  service  or  honorably  dis- 
charged, or  any  dependent  of  such 
soldier,  sailor  or  marine,  for  a 
United  Jtatcs  pension,  or  any  other 
claim  upon  the  govornsient  of  the 
United  States*  they  shall,  upon  re- 
quest be  furnished  by  the  custodian 
of  such  records  without  any  fee  or 
compensation  therefor*" 
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Section  13835,  R.  S.  io.  1929,  reads  as  follows: 

person  or  persons  violating  any 
provision  of  section  13884  shall  be 
deemed  guilty  of  a misdemeanor," 

Section  46,  Article  IV,  of  the  Constitution  of 
Missouri,  reads  as  follows: 

"Ihe  General  Assembly  shall  have  no 
power  to  make  any  grant,  or  to 
authorise  the  makin  - of  any  grant  of 
public  money  or  thing  of  value  to  any 
individual,  association  of  individuals, 
municipal  or  other  corporation  what- 
soever: Ifrovidod,  r'hat  this  shall  not 
be  so  construed  as  to  prevent  the 
grant  of  aid  in  a case  of  public 
calamity. " 

It  is  to  be  noted  that  Section  060,  supra,  makes 
it  r.iandatory  upon  the  state  registrar,  when  requested,  to 
furnish  certified  copies  of  the  record  of  any  birth  or  death. 
,/hen  the  state  registrar  furnishes  certificates  he  is  entitled 
to  a fee  of  fifty  cents.  As  heretofore  pointed  out,  the 
Division  of  Vital  Statistics  13  supported  by  the  state  revenue. 
Consequently,  the  fees  earned  from  furnishing  certified  copies 
go  into  the  state  treasury  and  are  not  used  to  pay  for  the 
support  of  the  Division,  Thus  v/hen  a certified  copy  is  issued 
by  the  state  registrar  It  entails  the  use  of  stationery 
purchased  by  state  funds,  as  well  as  the  use  of  state  labor. 

If  persons  applying  for  certified  copies  receive  same  free  of 
charge  it  would  amount  to  the  giving  or  granting  of  something 
of  value  to  Individuals  and  would  violate  the  provisions  of 
Section  46,  Article  IV,  of  the  Constitution.  Ho  doubt  the 
Legislature  had  in  mind  the  provisions  of  Section  46,  Article 
IV,  of  the  Constitution,  when  It  provided  In  Section  9060, 
supra,  that  the  state  registrar  should  be  entitled  to  a fee 
of  fifty  cent 8 for  every  certified  copy. 

In  State  ex  rel.  Parker  Distilling  Company,  139  S.  iff, 
1.  c.  486,  the  Supreme  Lourt  on  a "motion  for  mile"  held  an 
act  of  the  legislature  was  unconstitutional  which  act  provided 
that  the  Clerk  of  the  Supreme  Court  was  to  furnish  to  counsel 
for  litigants  a copy  of  the  opinions  rendered  by  the  Supreme 
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Court  free  of  charge.  The  court  held  said  act  violated 
Section  46#  of  Article  IV.  The  court  said  (p.  487): 

”The  state  pays  the  stenographers 
for  their  services  out  of  public 
funds.  The  state  buys  and  pays  for  the 
machines  which  are  worn  out  in  the 
service.  The  state  buys  and  pays  for 
uhe  stamps  used  for  the  transmission 
of  these  copies  required  to  bo  furnish- 
ed to  the  litigants,  under  these 
circumstances#  to  ray  mind  it  is  clear 
that  as  to  private  litigants  this  law 
contemplates  the  ap  ropriation  of 
public  funds  for  the  benefit  of 
individual  litigants#  and  is  therefore 
void#" 

It  is  gratuitous  grants  that  are  barred  by  the 
Const!  tut  ion  of  the  State  of  ?.!Issouri.  state  ex  inf.  v# 
southwestern  Bell  Telephone  Company#  92  S.  W.  (2d)  612#  613. 
State  ex  rel.  Kelly  v.  Hackmann#  206  S.  W.  161# 

ihilo  Section  9060#  supra,  entitles  the  state 
registrar  to  a fee  of  fifty  cents  for  each  certified  copy, 
and  by  virtue  of  the  Constitution,  Section  46,  Article  IV# 
the  legislature  cannot  make  or  authorize  the  making  or  giving 
of  any  gratuitous  grant  to  Individuals#  yet#  the  Legislature 
did  enact  Sections  131584  and  13885,  supra#  and  made  It  manda- 
tory that  certified  copies  be  given  free  of  charge  to  soldiers, 
sailors  or  marines,  or  to  their  dependents,  when  such  records 
were  necessary  ”for  a united  States  pension,  or  any  other 
claim  upon  the  government  of  the  united  States#” 

The  constitutionality  of  Section  13884,  supra,  in 
otar  opinion#  is  doubtful.  However,  we  are  not  deciding  that 
question.  Suffice  it  to  say  that  Section  13886  makes  it  a 
misdemeanor  if  any  person  changed  with  the  duty  of  furnishing 
certified  copies  of  records,  fails  to  so  furnish  such  free  of 
charge.  Further,  ”Kvery  statute  will  be  presumed  to  be  consti- 
tutional till  the  contrary  plainly  appears,  and  It  Is  only 
when  It  manifestly  infringes  some  provision  of  the  constitution 
that  It  can  be  declared  void.  State  v.  Burgdoerfer,  107  Mo. 

1,  and  cases  cited.”  Deal  v.  I&sslssippi  County,  107  Mo.  464, 
1.  c.  468.  'e,  therefore,  for  the  purpose  of  this  opinion# 

assume  that  Section  13884  Is  constitutional. . 
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Section  13884*  supra*  requires  the  custodians  of 
records  to  give  without  foe  or  compensation  certified  copies 
to  "any  soldier,  sailor  or  marine  in  service  or  honorably 
discharged*  or  any  dependent"  ?/hen  such  records  are  required 
to  perfect  a claim  "for  a united  States  pension*  or  any  other 
claim  upon  the  government  of  the  united  States."  In  other 
words.  Section  13884  only  requires  the  gratuitous  ;iving  of 
records  or  certified  copies  when  certain  facta  exist.  e do 
not  know  whether  or  not  the  certified  copies  were  ;iven  in 
order  to  claim  a United  States  pension  or  to  perfect  a 
claim  against  the  government.  Consequently,  in  order  to 
answer  your  request,  it  necessitates  a finding  of  fact  in 
each  individual  case. 

**o  soldier,  sailor  or  marine,  or  their  dependents, 
are  entitled  to  certified  copies  free  of  charge  unless  it  be 
for  the  purpose  of  getting  a pension  or  to  establish  or 
perfoct  a claim  against  the  government  of  the  United  States. 

The  mero  fact  that  the  Veteran  Administration,  Veterans  of 
1 oreign  ,ars.  Disabled  American  Veterans,  American  Legion, 

CCC  camps,  WPA#  American  I’ed  Cross*  request  certified  copies* 
do  not  of  themselves  or  the  nature  of  their  work  entitle  them 
to  gratuitous  birth  or  death  certificates.  If  such  organiza- 
tions or  persons  desire  copies  of  birth  or  death  records  in 
order  to  perfect  the  claim  of  any  soldier,  sailor  or  marine 
in  service  or  honorably  discharged*  for  a pension  or  other 
claim  against  the  government,  then*  in  our  opinion,  the  copies 
must  be  furnished  freo  of  charge.  You  will  understand  that 
v/e  cannot  write  an  opinion  approving  the  gratuitous  giving  of 
certified  copies  to  the  parties  or  agencies  enumerated  in 
your  letter,  because  we  do  not  have  the  facts  in  each  individual 
case. 


From  the  above  it  is  our  opinion  that  every  person 
applying  for  a certified  copy  of  a bl£th  or  death  record,  is 
entitled  to  receive  same,  of  which  there  shall  be  a charge 
made,  for  the  service  rendered,  in  the  amount  of  fifty  cents 
per  copy,  w 1th  the  exception  that  if  it  is  necessary  or 
required  to  pe rfec t the  c lain  of  any  soldier,  sailor  or  marine 
in  service  or  honorably  discharged,  or  any  of  their  dependdnts. 
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for  the  purposes  of  obtaining  a pension  from  tho  United  States 
or  to  establish  any  other  claim  upon  the  government  of  the 
United  States, certified  copies  shall  be  furnished  free  of 
charge. 


Yours  very  truly. 


James  L.  HornUostol 
Assistant  Attorney-General 


APPPOVED* 


Attorney -General 
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OFFICES: 


Superintendent  of  Trachoma  Hospital  at  Rclla  may  accept 
employment  as  examiner  for  insurance  company  and  Missouri 
Commission  for  the  Blind  if  such  does  not  interfere  with 
his  duties  as  Superintendent. 


January  13,  1937. 


J.  n.  omlth.  M.  D. 
Super i nt e ndent 
Trachoma  Hospital 
Rolla,  Missouri 


ear  Dr.  Smith: 


This  is  to  acknowledge  your  letter  as  follows: 

"As  I am  now  a full  time  State  employee 
I will  thank  you  for  an  opinion  concern- 
ing two  appointments  which  I have  and 
was  allowed  to  accept  while  a Federal 
employee  or  prior  to  March  1936. 

"About  six  years  ago  I was  asked  to  be 
the  xaminer  for  the  Equitable  Life 
Assurance  Society  on  account  of  the 
fact  that  I was  the  only  physician  in 
the  bounty  who  ms  a graduate  fro.-  an 
A >rade  Medical  College.  All  of  the 
other  doctors  had  graduated  before 
medical  schools  were  so  graded  and  was 
therefore  allowed  to  accent  the  apDOint- 
ment  by  the  U.  S.  fublic  Health  Service 
under  which  I was  working.  This  appoint- 
ment rarely  requires  me  to  make  more 
than  three  examinations  during  a year 
and  as  most  of  such  examinations  are 
done  during  the  evenings  it  does  not 
interfere  with  ray  hospital  duties. 

"'he  other  appointment  is  the  local 
xaminer  for  the  Missouri  Commission 
for  the  Blind.  It  so  happens  that  I am 
the  only  eye  physician  that  will  examine 
for  the  Com..J.S8ion  in  this  section. 

The  Blind  Commission  and  the  trachoma 
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Hospital  have  a great  deal  in  common  as 
v/e  often  hold  our  field  clinics  together 
at  which  time  all  of  the  trachoma  patients 
are  referred  to  us  and  all  non-* trachoma- 
tous patients  are  referred  to  the  Commis- 
sion. I am  the  only  eye  physician  apnroved 
by  the  Commission  between  St.  Louis  to 
the  north,  Jefferson  City  to  the  west  and 
Poplar  Bluff  to  the  east.  There  are 
other  eye  physicians  in  this  area  but 
for  reasons  of  their  own  are  not  friendly 
with  or  toward  to  the  ConEnission.  Again 
the  examinations  for  blind  pension  appli- 
cants do  not  exceed  two  or  three  in  any 
month  and  therefore  does  not  Interfere 
in  anyway  with  my  hospital  duties.  The 
fees  for  the  examinations  are  5.00  and 
being  so  few  does  not  represent  a big 
item  but  the  contact  between  the  two 
departments  works  for  the  good  of  both. 
However  before  continuing  I will  thank 
you  for  an  opinion  on  this  status.” 


We  note  that  you  state  that  you  are  a full-time 
State  employe  and  that  you  have  the  right  by  contract  to  examine 
persons  applyingfor  insurance  with  the  Equitable  Life  Assurance 
Society  and  that  you  are  also  local  examiner  for  the  Missouri 
Commission  for  the  Blind.  You  state  that  the  examinations  for 
the  Equitable  Life  Assurance  Society  are  usually  done  evenings 
and  do  not  interfere  with  your  duties  as  Superintendent  of 
the  Trachoma  Hospital;  and  that  the  examinations  for  the  Missouri 
Commission  for  the  blind  do  not  interfere  with  yo ur  hospital 
duties,  in  other  words,  the  examination  of  persons  for  the 
Equitable  Life  Assurance  Society  as  well  as  the  Missouri  Commis- 
sion for  the  Blind  do  not  in  anywise  interfere  v/ith  or  cause  you 
to  be  taken  away  from  your  duties  as  Superintendent  of  the 
Trachoma  Hospital. 

It  is  against  public  ">olicy  of  the  State  of  Missouri 
for  one  holding  an  employment  or  office  to  a ccept  other  employ- 
ment which  Y>ould  prevent  such  person  from  devoting  his  entite 
time  to  the  performance  of  the  duties  of  the  office  or  employ- 
ment he  holds  under  the  State.  Your  examinations,  as  we  under- 
stand it,  will  not  cause  the  State  to  suffer  in  anywise 
or  the  taking  of  your  time  from  your  official  duties. 


J.  E,  Smith,  M.  D. 
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Article  1,  Chapter  51,  R.  S.  Mo.  1929,  relates  to 
"pensions  to  deserving  blind."  Section  8898  of  said  article 
and  chapter  makes  it  the  dtity  of  the  Commission  for  the  Blind 
to  make  regulations  "relative  to  the  examination  of  applicants 
for  pension,  including  the  examination  by  the  oculist."  And 
v/e  assume,  by  virtue  of  that  section,  you  v/ere  appointed  as 
examining  oculist  for  your  district.  We  do  not  believe  that 
your  appointment  as  examiner  for  the  Missouri  Commission  for 
the  blind  amounts  to  the  holding  of  an  office,  but  believe  it 
is  merely  an  employment. 

A person  cannot  hold  two  offices  if  such  oe 
incompatible.  In  46  Corpus  Juris,  p.  941,  bee.  46,  the  follow- 
ing is  said: 

"At  common  law  the  holding  of  one  office 
does  not  of  itself  disqualify  the  incum- 
bent from  holding  another  office  at  the 
same  time,  provided  there  is  no  incon- 
sistency in  the  functions  of  the  two 
offices  in  question.  But  where  the 
functions  of  the  two  offices  are  incon- 
sistent, they  are  regarded  as  incompat- 
ible. The  inconsistency,  which  at  common 
lav;  makes  offices  incompatible,  does 
not  consist  in  the  physical  impossibility 
to  discharge  the  duties  of  both  offices, 
but  lies  rather  in  a conflict  of  interest, 
as  where  one  is  subordinate  to  the  other 
and  subject  in  some  degree  to  the  super- 
visory power  of  its  incumbent,  or  where 
the  incumbent  of  one  of  the  offices  has 
the  power  to  remove  the  incumbent  of  the 
othor  or  to  audit  the  accounts  of  the 
other.  The  Question  of  incompatibility 
does  not  arise  when  one  oi1  the  positions 
is  an~~o?flce  and  tno  other  is  merely  an 
employment ,w 

( 

From  the  facts  stated  in  your  letter  it  is  our 
opinion  that  you  may  continue  to  act  as  examiner  for  the 
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Equitable  Life  Assurance  Society  and  as  local  examiner  for 
the  Missouri  Commission  for  the  Blind,  Just  so  long  as  said 
employments  do  not  interfere  or  take  your  time  av/ay  from 
your  official  duties  as  Superintendent  of  the  Trachoma 
Hospital* 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney-General 


APPROVED: 


jTTTTTOT 

(Acting)  Attorney-General. 
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COLLECTOR- -EX  OFF XU 3.0  TREASURER — Renulred  to  give  a ner  fond  after 

January  1,  1937. 


February  2,  1937 


Hon.  John  B.  Smoot 
Prosecuting  Attorney 
Scotland  County 
Memphis,  Missouri 


Dear  Sir: 


A 


We  hare  your  letter  of  January  13,  1937,  reouestlng 
an  opinion  of  this  office  as  follows: 


“I  would  like  to  have  the  opinion  of  your 
department  with  regard  to  the  sufficiency 
of  the  enclosed  b >nd  of  the  Collector  of 
Revenues  of  Scotland  County.  Will  this 
bond  protect  the  funds  of  Scotland  County 
In  the  hands  of  the  ex  officio  County 
Treasurer  In  the  ovent  said  County  Collector 
should  default  In  his  ex  offlolo  capacity? 


The  bond  executed  by  the  Collector  of 
Scotland  County  was  executed  In  1935  and 
at  that  time  he  was  collector  of  revenue 
only.  Now  he  Is  also  ex  officio  County 
Treasurer.  Unless  the  words  'and  ex 
offlolo  County  Treasurer'  are  contained  In 
the  condition  of  said  bond  could  not  his 
bondsmen  say  In  defense  to  an  action  to 
recover  on  the  present  bond  for  a default 
made  by  the  principal  as  ex  officio  County 
Treasurer,  that  by  the  very  terms  of  the 
bond  they  are  obligated  only  In  case  of 
default  by  the  orincipal  as  Collector  and 
not  as  County  Treasurer." 


Hon.  John  B.  Smoot 


-2- 


February  2,  1937 


The  1933  Legislature  provided  that  the  oounty  collector 
In  all  counties  of  less  than  forty  thousand  population  and 
not  under  township  organization  should  be  ex  officio  county 
treasurer.  No  effort  was  made  to  abolish  the  office  oi  county 
treasurer  In  such  counties.  The  two  offices.  County  Treasurer 
and  County  Collector,  are  still  separate  and  distinct  offices, 
but  with  one  public  official  performing  the  duties  of  each. 

The  county  treasurer  Is  required  to  take  an  oath,  12135  R.  3. 
Missouri  1929,  He  shall  keep  his  offloe  and  records  In  suoh 
rooms  and  vault  at  the  oounty  court  provides;  shall  receive 
all  county  moneys  and  disburse  same  on  warrant  of  the  county 
court,  12136;  Is  reoulred  to  keen  a warrant  book,  12139;  to 
write  "paid"  In  Ink  across  the  face  of  cancelled  warrants, 

12123  R,  3.  Missouri  1929,  file  the  same  and  make  a register  of 
the  number  and  date  of  such  warrant,  12144.  Whenever  a oounty 
warrant  Is  paid  by  "'he  treasurer  It  Ip  his  duty  to  cancel  the 
same  by  punching  round  holes  through  the  signature  on  the 
paper  on  which  the  warrant  Is  written,  12145.  For  all  moneys 
paid  Into  the  treasury  he  Is  required  to  Issue  duplicate 
receipts  In  favor  of  the  person  paying  such  money  and  to  keep 
the  books,  papers  and  moneys  pertaining  to  his  offloe  at  all 
times  In  readiness  for  Inspection  by  the  county,  12149.  He  Is 
required  to  settle  with  the  oounty  court  seni-annually,  at  Its 
first  and  third  regular  terms  of  each  year,  12152.  The  county 
clerk  Is  required  to  keen  a regul  >.r  account  between  the  county 
and  the  county  treasurer,  12161.  Further  examination  of  the 
statutes  will  reveal  other  and  additional  specific  duties  Im- 
posed by  law  upon  the  county  treasurer. 

An  examination  of  some  of  the  duties  Imposed  upon 
the  county  collector  shows  that  he  Is  required  to  collect  the 
revenue,  give  notices  of  when  and  where  he  will  meet  tax- 
payers In  varous  townships  for  the  purpose  of  collecting 
taxes.  Sect  on  9903  R.  S.  Missouri  1929;  to  furnlRh  non- 
resident taxpayers  with  a statement  of  taxes,  9912  R.  3.  Mo. 
1929;  to  enter  all  payments  of  taxes  on  his  records,  and  to 
mark  "paid”  on  the  tax  bill  gainst  each  traot  or  lot  of  land 
at  the  time  he  collects  the  taxes  thereon,  9913.  The  collector 
Is  empowered  to  seize  and  sell  property  of  delinquent  taxpayers 
for  the  purpose  of  paying  such  taxes,  9915.  At  the  March  term 
of  the  county  court  annually  the  collector  Is  required  to  return 
the  delinquent  lists  of  taxes  under  oath  to  the  county  court, 
9918.  Monthly  statements  and  payments  are  required  from  the 
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county  collector,  9927.  He  Is  required  to  pay  state  taxes 
monthly  to  the  State  Treasurer,  9929.  Further  and  additional 
duties  relative  to  delinquent  and  back  taxes  are  Imposed  upon  the 
collector  by  Article  IX  of  Chapter  59  R.  3.  Missouri  1929  relating 
to  taxation  and  revenue. 

Thus,  from  an  examination  of  the  statutes  It  Is  apparent 
that  the  offices  of  county  collector  and  county  treasurer  even 
in  counties  where  the  elective  official  performs  the  duties  of 
both  are  still  separate  and  distinct  offices — as  much  so  as 
though  they  were  filled  by  sen, ■irate  individuals. 

Section  12132a,  Laws  of  Missouri  1933,  page  338,  among 
other  things  provides: 

"Suoh  collector  shall  aot  as  ex  officio 
treasurer  and  perform  the  duties  attached 
thereto  with  no  additional  remuneration 
other  than  such  moneys  as  are  allowed  by 
law  for  his  services  as  county  collector, 
and  he  shall  not  be  requir’  d to  give  any 
bond  other  than  tKe  bond  given  as  county 
collector. " 

The  meaning  of  the  above  statute  was  to  relieve  the 
collector  who  went  Into  office  in  1935  from  giving  an  additional 
bond  as  ex  officio  county  treasurer  upon  assuming  the  duties  of 
county  treasurer  In  Janu  ry  1937.  These  additional  duties  are 
Imposed  by  law  upon  the  county  collector  In  the  middle  of  his 
term,  and  approximately  two  years  after  he  executed  a bond  solely 
as  county  collector. 

The  questions  therefore  treated  In  this  o lnlon  are: 

(1)  The  power  of  the  legislature  to  alter  the  terms  of 
a surety  bond  so  as  to  make  It  cover  two  offices  Instead  of  one. 

(2)  The  liabilities  of  an  officer  and  his  bondsmen  for 
the  performance  ex  officio  of  the  duties  of  another  office. 

(3)  The  bond  of  the  county  collector  after  January  1, 


1937 
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I. 

The  power  of  the  legislature  to 
alter  the  terms  of  a surety  bond 
so  as  to  make  It  coyer  two  offices 
Instead  of  one. 

Seotlon  12132a,  supra,  provides  tht  on  and  fter 
December  31,  1936,  the  county  collector  In  certain  counties  shall 
be  ex  officio  treasurer.  The  county  collector  Is  elected  In  the 
off  year  elections,  to-wlt,  1934,  etc..  Section  9983  R.  3. 
Missouri  1929;  his  term  of  office  Is  for  four  years.  The  above 
statute  therefore  went  Into  effect  in  the  middle  of  the  county 
collector's  term  of  office.  The  sureties  on  the  collector's 
bond  may  have  been  willing  to  sign  said  bond  to  cover  the 
principal’s  duties  as  collector  but  may  have  been  unwilling  to 
sign  such  bond  to  cover  the  duties  of  county  treasurer.  The 
legislature  had  the  right  to  postpone  the  effective  date  of 
the  1933  act,  Seotlon  12132a  supra,  until  after  December  31, 

1936.  An  act  passed  by  the  legislature  does  not  become  a law 
until  Its  effective  date.  The  1933  aot  la  to  be  treated  as 
though  It  was  passed  and  became  effective  January  1,  1937. 
Ordinarily  the  liability  on  a bond  cannot  be  effected  by  a 
law  assed  subsequent  to  Its  execution.  9 Corpus  Juris,  Section 
5,  page  56. 

The  rule  as  to  the  construction  of  surety  contracts  Is 
stated  In  3chuster  vs.  Weiss,  114  Mo.  158,  1.  o.  166,  as  follows: 

"The  contract  of  the  surety  Is  voluntary, 
without  the  expectation  of  profit  or  gain, 
and  the  law  demands  that  he  be  dealt  with 
In  the  utmost  fairness  and  good  faith. 

Brandt  on  Suretyship,  sec.  330.  The  rule 
was  stated  by  Judge  Lumpkin  In  Methune  vs. 

Dosler,  10  Ga.  236:  'No  principle  of  law  Is 
better  settled  at  tills  day  than  that  the 
undertaking  of  the  surety,  being  one  strlctl 
Juris,  he  cannot,  either  at  law  or  In  equity, 
be  bound  further  or  otherwise,  than  he  Is 
by  the  very  terms  of  his  contraot;  and  that 
If  the  parties  to  the  original  contract  think 
proDer  to  change  the  terms  of  It  without 
oonsent  of  the  surety  (which  It  Is  not  dis- 
puted they  have  a right  to),  the  surety  Is 
discharged.***-*'" 
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The  sureties  are  In  an  entirely  different  position  from 
the  principal.  The  principal* s obligation  to  perform  the  duties 
of  county  collector  and  ex  offlolo  county  treasurer  are  dlreot 
obligations  while  those  of  the  sureties  partake  of  a collateral 
undertaking.  It  may  be  said  that  the  sureties  enter  Into  the 
agreement  to  be  bound  on  certain  conditions,  Schuster  vs.  Weiss, 
supra,  1.  c.  173: 

"Over  their  contract  was  the  protection 
of  the  constitution.  That  contract  was 
made  with  reference  to  the  law  as  It 
then  stood.  In  the  tight  of  that  law  It 
must  be  read.  After  It  -^as  made  It  was 
secure  from  any  aot  of  the  legislature 
or  amendment  to  the  constitution  Im- 
pairing Its  obligations." 

Placing  a strict  construction  upon  the  bond,  the  sureties 
are  only  liable  when  made  so  y the  express  terras  of  t!7e  bond. 
There  is  nothing  in  this  bond  which  could  be  construed  to  cover 
the  duties  of  the  collector  as  ex  officio  county  tweasurer.  In 
State  vs . Holman,  96  Mo.  App.  193,  the  public  administrator 
executed  a strtutory  bond  to  cover  the  duties  of  his  office.  He 
was  elected  In  November  1894  and  gave  a bond  which  was  approved 
in  Mfirch  1895  covering  his  duties  as  public  administrator.  The 
legislature  by  an  aot  of  April  11,  1896,  amended  the  law  re- 
1 ting  to  public  administrators  by  adding  thereto  the  office 
of  ex  officio  public  guardian.  T erenfter  a sxiit  was  Instituted 
on  the  bond  of  Holman  as  public  administrator  to  reo over  certain 
moneys  which  he  failed  to  turn  over  as  ex  of f 1c lo  publlo  guardian. 
The  Supreme  Court  in  denying  l'iabliity  on  the  bond  for  Holman’s 
account  as  ex  officio  public  guardian,  1.  c.  202  said: 

"^***In  State  to  use,  etc.,  vs.  Roberts,  it 
was  held  tha  t * the  State  can  not  by  a 
legislative  aot,  materially  modify  a con- 
tract between  herself  and  a citizen,  any 
more  than  she  can  Impair  the  obligation  of 
a contract  between  citizens. ' ****** 

The  Court  further  quoted  with  approval  the  following, 

1.  o.  202: 
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••***# i Every  contract  (which  does  not  ex- 
pressly provide  to  the  contrary)  mu^t  be 
considered  Hs  made  with  reference  to  the 
existing  state  of  the  law;  and.  If  by  the 
Intervention  of  the  Legislature  a change 
la  made  In  the  law  which  In  any  degree 
affects  the  contract,  such  contract,  made 
without  some  cle  r and  distinct  reference 
to  the  prospect  or  possibility  of  a change, 
does  not  hold  with  reference  to  the  state  of 
things  ae  altered  by  the  new  law. * 

The  condition  In  the  bond  In  suit  is,  in 
terms,  that  the  * said  William  A.  Holman  shall 
faithfully  discharge  all  the  'utles  of  hla 
office.*  It  was  not  a part  of  the  duties  of 
his  office  at  th  t time  to  have  charge  of  the 
estates  and  persons  of  the  insane  under  any 
circumstances;  and  there  Is  nothing  in  the 
bond  to  Indicate  that  It  was  made  with  re- 
ference to  any  prospective  change  of  the  ex- 
isting law.****" 

In  Mix  vs.  Vail  (1877)  86  111.  40,  it  was  held  that  an 
injunction  bond  must  be  construed  with  reference  to  the  statute 
in  force  at  the  tine  of  its  execution,  and  that  the  liability 
thereon  could  not  be  changed  by  the  passage  of  a statute  which 
takes  effect  rfter  the  execution  of  the  bond. 

CONCLUSION. 

It  is  therefore  the  opinion  of  this  office  that  the  1933 
Act  of  the  Legislature,  Laws  1933,  page  338,  did  not  and  could 
not  Impose  any  liability  upon  the  sureties  of  the  oounty  collector 
under  the  bond  given  by  the  oounty  collector  in  1935  so  as  to 
make  the  bondsmen  liable  for  any  defalcations  made  by  a county 
collector  in  his  capacity  as  ex  officio  oounty  treasurer  after 
January  1,  1937. 
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II. 

The  liability  of  an  officer  and 
his  bondsmen  for  the  performance 
ex  officio  of  the  duties  of 
another  office. 

In  People  vs.  Gardner,  65  Cal.  304  (1880),  a suit  was 
Instituted  on  a bond  given  by  the  Surveyor-General  to  reoover 
certain  fees  collected  and  withheld.  The  surveyor-general  was 
also  ex  officio  register  of  the  State  Land  Office.  In  the  suit 
Instituted  on  the  bond  of  the  surveyor-general,  the  Court  ex- 
cluded evidence  of  misappropriated  moneys  collected  by  him  as  ex 
officio  register  of  the  State  Land  Office.  Commenting  upon  this 
phase  of  the  case,  the  Supreme  Court  said,  1.  c.  306: 

"We  think  that  the  court  did  not  err  In  ex- 
cluding the  evidence  of  acts  done  by  the 
defendant  Gardner,  as  register  of  the  State 
Land  Office.  Nelth  r Gardner  or  his  sureties 
were  liable  upon  the  official  bond  of  the 
surveyor-general,  for  malfeasance  In  the  office 
of  the  register,  unless  the  acts  of  that 
office  were  part  of  the  duties  Imposed  upon 
the  survey or- general,  or  were  provided  for  by 
the  bond  given  by  him  In  his  oapacity  as 
surveyor-general.  If  the  legislature  had 
imposed  these  duties  on  the  latter  he  would 
have  been  bound  to  perform  them,  and  for  non- 
performance he  and  his  sureties  would  have 
been  liable,  for  they  bound  themselves  for 
the  faithful  performance  of  all  duties  which 
may  have  been  made  the  appropriate  functions 
of  the  office,  whether  made  by  such  laws  ennoted 
prior  or  subseouont  to  the  execution  of  his 
offiolal  bond;  or  If  the  legislature  had  pro- 
vided that  the  bond  given  by  the  surveyor- 
general  should  Include  the  duties  reoulred  of 
the  surveyor-general,  and  of  the  register  of 
the  land  office,  the  sureties  upon  the  bond  of 
the  former  would  be  liable.  But  the  legislature 
made  no  such  provision.  When  it  ore  te-  the  two 
of floes  It  made  them  separate  and  dlstlnot. 
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Quoting  further  from  the  same  opinion,  1.  c.  307: 

"The  sureties  on  the  bond  of  the  surveyor- 
general  arm  'Uable  only  for  the  non-perfor- 
mance of  suoh  duties  as  have  been  imposed 
by  law  upon  him  and  come  within  the  scope  of 
his  office." 

In  People  vs.  Edwards  (1858)  9 Cal.  888,  an  notion  was  in- 
stituted against  the  sureties  upon  the  official  bond  of  the  sheriff. 
The  bond  was  executed  for  the  faithful  discharge  of  the  duties  as 
sheriff  and  the  breach  as  assigned  consisted  in  the  sheriff  s 
failure  to  pay  over  moneys  collected  by  him  as  taxes  in  his  ex 
officio  capacity  of  collector.  The  Court  pointed  out  that,  1.  o.  292 

"the  offices  of  sheriff  and  tax  collector 
are  as  distinct  as  though  filled  by  different 
persons.  The  duties  and  obligations  of  the  one 
are  entirely  independent  of  the  duties  and 
obligations  of  the  other. **'**The  offices  are 
not  so  blended  that  the  bond  executed  for  the 
faithful  performance  of  the  duties  appertaining 
to  the  one  would  embrace  In  the  absence  of  the 
statute  the  obligations  belonging  to  the  other." 

The  Court  held  the  sheriff  liable  under  his  bond  for  moneys 
collected  as  ex  officio  tax  collector  because  of  a statute  passed 
prior  to  the  giving  of  the  sheriff’s  bond: 

"orovided  that  the  sheriff  shall  be  liable 
on  his  bond  for  hiB  duties  In  the  collection 
of  taxes." 

In  Cooper  vs.  The  People  (1877)  85  HI.  417,  a suit  was 
Instituted  upon  the  bond  of  a sheriff  which  was  given  to  secure  the 
performance  of  his  duties  generally  as  sheriff.  It  was  contended 
that  the  sheriff  as  ex  officio  collector  had  failed  to  pay  Into  the 
county  treasury  commissions  retained  by  him  out  of  the  revenue  for 
collecting  It,  which  commissions  were  in  exoess  of  the  compen- 
sation allowed  to  him  by  the  county  board.  In  the  opinion,  1.  o. 

418,  it  was  held: 
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"The  provisions  of  the  statute  under  which 
the  bond  In  suit  was  executed  relate  entirely 
to  the  duties  pertaining  to  the  office  of 
sheriff,  and  have  not  the  slightest  reference 
to  the  ex  officio  duties  of  collecting  and 
paying  over  revenue." 

It  appeared  however  In  this  case  that  the  sheriff  as  ex 
officio  collector  was  req  ired  to  give  a totally  distinct  bond 
for  such  service. 

In  State  vs.  Thomas,  the  3upreme  Court  of  Tennessee  (1890) 
12  S.  W.  1034,  held  that  the  official  bond  of  the  8tate  Treasurer 
did  not  cover  his  liability  to  Individuals  for  his  acts  as  ex 

gflag  ISEsSEI  £amiiaWa. 

In  Houser  vs.  State  (1915)  110  N.E.  665,  an  Indiana  statute 
provided  that  the  County  Surveyor  shall  be  ex  officio  drainage 
commissioner  and  shall  give  a bond  as  such  In  addition  to  Ms 
ordinary  official  bond.  Thereafter  the  county  surveyor,  as  ex 
officio  drainage  commissioner,  executed  a bond  to  seoure  him  In 
the  performance  of  his  duties  as  drainage  commissioner,  and  there- 
after was  designated  commissioner  of  construction  for  drainage 
work  without  giving  a new  bond  as  such  commissioner  of  construction. 
He  committed  a default  while  acting  in  the  latter  capacity.  It 
was  held  that  the  drainage  commissioner* s bond  did  not  cover  the 
default  as  commissioner  of  construction,  the  two  offices  being 
distinct  and  seoarate. 

To  the  same  effect  is  'Itate  vs.  Holman,  supra. 

CONCLUSION. 

It  is  therefore  the  opinion  of  this  office  that  the  county- 
collector's  bondsmen  now  are  liable  only  for  the  non-per- 

formance of  his  duties  as  oounty  collector;  th  t tho  sureties  on 
such  bond  are  not  liable  for  the  non-performance  of  the  collector* a 
duties  ex  officio  county  treasurer  unless  the  bond  given  spe- 
cifically covers  such  ex  officio  duties. 
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III. 

The  bond  of  the  County  Coll eo tor 
aa  January  1.  1937. 

It  has  always  been  the  policy  of  this  atate  to  reouire  all 
collectors  of  revenue,  and  all  county  treasurers  to  give  bonds 
covering  such  funds  as  may  come  Into  their  official  oustody.  Section 
12132a,  Laws  of  Missouri  1933,  page  338,  among  other  things  provides: 

"Such  collector  shall  aot  as  ex  offlolo  trea- 
surer and  perform  the  duties  attached  thereto 
with  no  additional  remuneration  other  than 
such  moneys  as  are  allowed  by  law  for  his 
services  as  oounty  collector,  and  he  shall  not 
be  required  to  give  any  bond  other  than  the 
bond  given  as  oounty  collector. " 

The  apparent  meaning  of  this  language  Is  that  the  collector 
shall  not  give  two  bonds,  one  as  county  collector  and  one  as  ex- 
offlclo  oounty  treasurer.  It  means  either  first,  th  .t  the  oounty 
collector  shall  perform  the  duties  of  ex  officio  county  treasurer 
without  bond,  or  second,  that  his  bond  as  county  collector  shall  be 
extended  to  cover  his  duties  as  ex  officio  county  treasurer.  To 
construe  the  statute  In  the  second  alternative  is  to  assume,  con- 
trary to  the  great  weight  of  authority,  that  the  liability  of 
sureties  Is  eternally  flexible  and  at  the  will  of  the  legislature 
Is  capable  of  being  woven  about  the  universe.  To  so  construe  the 
statute  would  be  to  allow  the  ex  offlolo  oounty  treasurer  to 
handle  such  funds  without  the  protection  of  a bond,  a result  that 
has  always  been  opposed  to  public  policy  and  never  Intended  by  the 
legislature.  The  legislature  Intended  by  this  act  to  extend  the 
collector's  bond  to  his  duties  as  ex  officio  county  treasurer,  so 
that  the  moneys  officially  coming  Into  his  hands  as  county  treasurer 
would  be  protected,  ’"e  have  heretofore  pointed  out  why  that 
cannot  be  donel  While  statutes  In  force  become  a part  of  the 
statutory  bond,  and  such  bonds  are  construed  as  though  such  statutes 
were  written  therein,  Zellers  vs.  Surety  Company,  210  Mo.  86, 

Fogerty  vs.  Davis,  264  Mo.  879,  yet  the  bond  cannot  be  enlarged 
by  Implication.  The  enclosed  bond  Is  not  sufficient  to  cover  the 
collector' s duties  as  ex  offlolo  oounty  treasurer.  We  recommend 
the  following  form  of  bond  for  county  collectors  who  also  are  ex 
offlolo  oounty  treasurers: 
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"BOND. 

KNOW  ALL  MEN  BY  THEBE  PRESENTS,  that  we, 

■ as  Principal,  and 

, as  sureties,  are 

held  and  firmly  bound  unto  the  State  of  Missouri 

In  the  sum  of  Dollars. 

for  the  payment  of  which  we  hereby  hind  ourselves, 
our  heirs,  executors,  administrators  and  assigns, 
Jointly  and  severally  and  firmly  by  these  pre  ents; 

The  condition  of  tills  bond  Is  suoh,  that 

whereas  the  said  , was  on  the 

day  of  November  1934,  duly  erected  to  the 

office  of  collector  of  revenue  within  and  for  the 
county  of  . and  on  January  1,  1937, 

became  ex  officio  county  treasurer  of  said  county. 

In  the  State  of  Missouri,  and  has  been  duly 
commissioned  as  such  county  officer; 

NOW  THEREFORE,  if  the  said  • 
shall  faithfully  and  punctually  as  county  collector 
collect  and  pay  over  all  state,  county  and  other 
revenue  for  the  four  years  from  and  after  the  first 
day  of  March  1935,  and  shall  faithfully  keep, 
account  for  or  faithfully  disburse  all  moneys,  bonds 
or  securities  received  by  him  as  ex  officio  county 
treasurer  and  in  all  things  faithfully  perform  all 
the  duties  of  his  said  office  of  collector  and  ex 
officio  county  treasurer,  according  to  law,  then  this 
bond  shall  be  void;  otherwise  to  remain  in  full  foroe 
and  effeot.  This  bond  is  given  In  lieu  of  the  pre- 
ceding bond  heretofore  executed  and  Is  made  subject 
to  any  and  all  laws  now  or  hereafter  enacted,  re- 
lating to  the  the  office  of  county  collector  and 
ex  officio  county  treasurer. 

WITNESS  our  hands  and  seals  at  the  said  county 

of  , in  the  State  of  Missouri,  this 

3 ay  of  , 1937. 


Principal. 


Sureties. " 


Hon.  John  B.  Smoot 
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Section  9992  R.  S.  Missouri  1929,  provides  that  the  county 
court  shall  examine  the  collector* s bond  at  the  end  of  the  first 
year  of  his  term  of  office,  to-wlt,  March  1,  1936;  that  the  county 
court  may  again  examine  a id  bond  at  any  tine  before  the  tax  books 
for  the  second  year  of  his  term  shall  be  delivered  to  him.  We 
Judicially  notice  thrt  the  tax  bool;  for  the  second  year  of  the 
collector's  term  of  office  have  not  as  yet  been  delivered  to  him. 

The  county  court  may  now  examine  the  collector' s bond  to  ascertain 
whether  or  not  it  is  sufficient.  Under  Section  2848  R.  S.  Missouri 
1929,  a general  power  is  vested  in  all  county  courts  to  examine  the 
collector's  bond. 

In  an  opinion  heretofore  written  by  this  office  dated  January 
23,  1934  to  Hon.  Joseph  M.  Bone,  Jr.,  Prosecuting  Attorney,  Audrain 
County^  Missouri,  it  was  held  that  the  county  court  has  ample 
authority  to  inquire  at  any  tine  into  the  sufficiency  of  the  county 
collector's  bonds  and  if  in  the  opinion  of  the  county  oourt  said 
bond  is  insufficient,  then  the  county  court  may  require  the  collector 
to  give  a new  bond. 

t 

CONCLUaiON. 

It  is  therefore  the  opinion  of  this  office  that  it  is  now 
the  duty  of  all  county  courts  to  examine  the  bond  of  county 
collectors  to  ascertain  whether  or  not  it  is  sufficient;  that  in 
counties  where  the  county  collector  is  now  ex  officio  county  treasurer 
the  bond  of  the  county  collector  nust  be  broad  enough  to  specifically 
Include  all  of  his  duties  as  ex  officio  county  treasurer;  that  if 
the  collector's  bond  is  not  so  worded,  then  under  the  law  it  is 
insufficient,  and  the  county  oourt  should  make  an  order  requiring 
the  county  collector  to  execute  a new  bond  as  county  collector  broad 
enough  to  cover  his  duties  as  ex  officio  county  tre  surer. 


Respectfully  submitted. 


FRANKLIN  E.  REAGAN, 

APPROVED:  Assistant  Attorney  General 


r. 1 e.  taylCr 

(Acting)  Attorney  General 
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COUNTY  TREASURER  EX)  Not  entitled  to  percentage  fee  f^r 
OFfiCiO  COLLECTOR  ) disbursement  of  school  moneys  referred 

to  xn  Section  92t>6  R.  S.  Mo.  1929, 


February  26,  1937 


Hon.  Forrest  Smith 
Sta"e  Auditor 
Jefferson  City,  Missouri 


Dear  *1 r.  3mith: 

We  ere  in  receipt  of  your  request  for  an  opinion  of  this 
office  reading  as  follows: 

"We  are  in  receipt  of  an  Inquiry  from  a 
member  of  the  County  Court  of  Carroll 
County  concerning  the  application  of  Sec- 
tion 9266,  R.  S.  Misrouri  1929,  and  that 
portion  of  the  Section  pertaining  to  the 
compensation  which  may  be  allowed  the 
County  Treasurer  by  the  County  Court  in 
counties  o eratlng  under  Township  Organi- 
zation. 

We  would  appreciate  it  if  you  would  render 
an  opinion  advising  us  whether  or  not  this 
provision  for  compensation  is  applicable 
to  a County  Treasurer  in  County  operating 
under  Township  Organization." 

3ectlon  9266  R.  3.  Missouri  1929,  referred  to  in  your  ? 
com  unicatlon,  designates  the  county  treasurer  of  each  county  as 
the  "custodian"  of  the  moneys  belonging  to  the  school  districts 
in  the  county  until  paid  out  by  warrant  duly  issued  by  the  Board 
of  Directors 


"except  in  counties  having  adopted  the  town- 
ship organization  law,  in  which  counties  the 
township  trustee  shall  be  the  custodian  of  all 
school  moneys  belonging  to  the  township,  and 
be  subject  to  corresponding  dutlns  as  the 
county  treasurer;" 

After  the  above  quoted  phrase,  the  section  requires  the  county 
treasurer  to  supply  bond  in  double  the  amount  of  school  moneys 
coming  into  his  hands,  conditioned  upon  the"faithful  disbursement" 
of  such  moneys.  After  other  provisions  relative  to  his  duties 
under  his  bond  it  is  provided: 
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"an'  the  county  treasurer  shall  ha 
allowed  such  compensation  for  his 
services  as  the  county  court  may  deem 
advisable,  not  to  exceed  one-half  of 
one  per  cent  of  all  school  moneys 
disbursed  by  him,  and  to  be  paid  out 
of  the  county  treasury.* 

It  therefore  appears  that  this  section  allows  the  county 
treasurer  additional  compensation  for  the  handling  of  school 
moneys  which  cannot  amount  to  more  than  one-half  of  one  per  cent 
"of  all  school  moneys  disbursed  by  him*.  Howev  r,  tills  phrase 
Is  to  be  taken  Into  consideration  with  the  other  provisions  of 
this  section.  From  the  quotation  heretofore  set  out,  It  appears 
that  the  custodian  of  school  moneys  In  counties  under  township 
organization  Is  In  the  proper  " townsKT  iru s t ee " and  he  Is 
charged  with  "corresponding  duties"  as  to  those  moneys  as  Is 
the  county  treasurer  In  respect  to  the  school  moneys  of  which 
he  Is  custodian  and  actually  disburses. 

It  therefore  appears  that  school  moneys  In  counties 
under  township  organization  are  taken  out  of  the  general  pro- 
visions of  this  section  and  It  logically  follows  that  they  should 
not  be  considered  In  determining  the  amount  of  coranen  atlon  to 
be  allowed  the  county  treasurer  for  the  handling  of  those  school 
moneys  of  which  he  actually  Is  the  custodian  and  "disburses". 

This  conclusion  is  logical  when  we  vl^w  the  other  statutory 
provisions  relative  to  the  duties  of  the  to^shlp  trustee  In 
respect  to  the  school  moneys. 

We  direct  attention  to  Section  12290  respecting  the 
township  trustee.  This  section  requires  him  to  keep  a strict 
account  of  all  money  received  from  whntev  r source,  and 

"to  show  the  amount  of  m ney  In  his 
hands  belonging  to  each  school  district 
or  fractional  part  In  the  township" . 

It  requires  him  to  make  an  annual  settlement  with  the  county 
clerk 

"of  all  moneys  received  by  him  on  account 
of  school", 

and  It  also  directs  him  to 

"pay  all  warrants  drawn  on  him  by  the 
board  of  school  directors  In  hln  town- 
ship of  the  funds  belonging  to  the  dis- 
trict making  the  order." 
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Und-r  Chapter  86,  referring  specifically  to  township 
organization,  we  find  directions  as  to  the  duties  of  the  township 
collector  respecting  school  funds  Rnd  Involving  the  township 
trustee.  Seotlon  12340  of  this  Chapter  refers  to  the  duties  of 
the  township  collector  and  directs  him,  in  resoect  to  the  school 
moneys  which  he  collects  from  the  taxpayer,  to  pay  such  funds 
directly  to  the  township  trustee,  who  is  also  the  township 
treasurer,  stating 

"the  amount  collected  from  each  school 
district  or  fractional  part  thereof." 

It  Is  further  provided: 

"As  soon  as  the  school  funds  are  appro- 
priated, the  township  treasurer  shall 
apply  to  the  county  treasurer  for  the 
school  moneys  belonging  to  each  school 
district  or  fractional  part  thereof  In 
liis  township,  and  the  county  treasurer 
'hall  pay  over  to  him  all  of  said  school 
moneys,  taking  duplicate  receipts  thereof, 
one  of  which  he  shall  file  with  the 
township  cleric.  The  township  treasurer 
shall  safely  keep  such  money  until  paid 
out  up  n order  of  the  board  of  directors 
of  the  various  school  districts  of  his 
township." 

Thus  we  see  that  by  these  statutory  provisions  the  actual  duties 
of  disbursement  and  paying  of  expenses  of  school  districts  In 
counties  under  township  organization  revolves  directly  upon  the 
township  trustee  upon  whom  the  warrants  are  drawn  by  the  board 
of  directors  of  the  proper  dletrlct.  The  county  treasurer  in 
said  oounty  is  merely  the  go  between  to  get  the  "appropriated" 
school  funds  into  the  hands  of  the  township  trustee.  He  honors 
no  warrants  drawn  by  the  district  for  the  payment  of  Its  expenses 
but  merely  turns  over  these  funds  upon  proper  demand  being  made. 

In  speaking  of  compensation.  It  should  not  be  overlooked 
by  virtue  of  Section  12310,  page  377,  Laws  of  Missouri  131, 
the  township  trustee 
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"shall  receive  a compensation  of  two 
per  cent  for  receiving  and  disbursing 
all  moneys  coming  Into  his  hands  as 
such  treasurer,  Mien  the  spue  shall  not 
exceed  the  sura  of  One  thousand  dollars 
and  one  per  cent  of  all  sums  over  said 
amount . " 

Thus  by  this  provision  we  have  the  township  trustee 
receiving  a per  centage  commission  or  fee  upon  all  moneys  coming 
into  his  hands  for  receiving  and  disbursing  the  some.  If  the 
county  treasurer  were  allowed  one-half  of  one  per  cent  there 
would  be  two  fees  allowed  for  disbursing  school  funds  in  counties 
under  township  organization.  Tills  was  never  contemplated  by  the 
legislature  and  in  view  of  all  the  law  oannot  be  permitted. 

Before  concluding  this  question,  let  us  also  consider 
the  specific  wording  of  Section  9266,  heretofore  quoted.  By  it 
the  county  treasurer  receives 

"not  to  exceed  one-half  of  one  per  cent 
of  all  m neys  disbursed  by  him." 

In  viewing  all  of  th^  sections  relative  to  the  duties  of  the 
county  treasurer  ex  officio  collector,  the  county  treasurer  in 
counties  not  under  township  organization,  and  the  township 
trustee  or  treasurer,  it  is  cle,  r that  the  word  "disburse"  is 
used  In  the  sense  of  paying  out  in  satisfaction  of  expenditures 
and  not  in  the  sense  of  merely  turning  over  funds  to  another  who 
in  turn  aotually  pays  the  same  out  or  expends  the  money  for  the 
purposes  for  which  the  taxes  it  represents  w re  levied.  The 
case  of  State  ex  rel.  Thompson  vs.  Board  of  Regents,  306  Mo. 

57,  264  S.  W.  698,  is  v ry  muoh  in  point.  In  this  case  the 
Supreme  Court  had  before  it  a construction  of  a statute  requiring 
the  Board  of  Regents  to  make  a report  of  its  disbursements.  In 
construing  this  term  the  Court  stated,  page  701: 

"If,  as  1 s contended  by  relator,  all 
moneys  received  by  the  board  vrere  re- 
quired to  be  paid  into  the  state  trea- 
sury, the  only  money  that  could  be 
disbursed  by  the  board  and  for  whloh  it 
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would  have  to  render  an  account  would 
be  that  which  had  been  appropriated  for 
the  col1 ere  by  the  Legislature.  The 
authorised  disbursements  of  the  board 
are  not  thus  limited  by  the  section, 
which  includes  'appropriations  incidental 
fees  and  moneys  received  from  all  other 
sources.’  In  addition,  the  board  is 
recmired  to  state  the  purposes  for  which 
these  disbursements  were  made.  Certainly 
it  cannot,  under  any  rule  of  construction, 
be  held  that  a payment  into  the  state 
treasury  of  Incidental  fees  received  by 
the  college  is  in  any  sense  a disburse- 
ment. Even  the  tyro  In  the  use  of  our 
mother  tongue  attributes  no  other  meaning 
to  the  \70rd  than  to  pay  out  or  n::oend. 

A payment  Into  the  treasury,  therefore, 
cannot  be  so  classified,  as  it  simply 
effects  a change  in  tho  custodian  and  the 
place  of  deposit  of  the  fund." 


This  decision  of  the  Supreme  Court  dictates  the  con- 
struction which  should  be  given  the  word  "disbursed"  in  the 
statutes  under  examination,  A fair  and  reasonable  construction 
of  Section  9266  leads  to  the  conclusion  that  the  word  "disbursed" 
as  there  used  means  such  moneys  as  the  county  treasurer  actually 
pays  out  and  expends,  but  not  such  moneys  as  he  simply  turns 
over  or  acts  as  a transfer  agent  in  transmitting  to  tho  township 
trustee  who  actually  proceeds  to  pay  out  and  expend  these  funds 
on  the  order  of  the  school  district. 

CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  the 
provisions  for  comoen  atlon  contained  in  3ection  9266  allowing 
compensation  to  a county  treasurer  for  the  disbursement  of  school 
moneys  by  him  do  not  apply  to  a county  treasurer  ox  officio 
collector  in  a county  operating  under  township  organize 


APPROVED: 


lly  submitt 


JZL^l 


t.'WALnrat,  Jr., 
Assistant  Attorney  Oenrall 


jV  e.  1 fHLCK 

(Acting)  Attorney  Gen  ral 
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aMENDNENT  NO.  4:  Hou30  Bill  No.  218 : Raboitii  are  not 

protected  at  the 
present  time, but 
if  House  Bill  No. 218 
is  enacted  by  the 
Legislature  the  Con- 
servation Commission, 
as  set  up  in  Amendment 
No.  4 will  have  the  control 
and  regulation  6f  rabbits  to 
the  extent  that  said  Bill 
March  22,  2 937  confers  authority  on  the 

Commission. 


Honorable  A.  handall  Smart 
House  of  Representatives 
Jefferson  City,  Missouri 


Dear  Sir: 


This  Department  acknowledges  receipt  of  your  letter 
relative  to  the  following  question: 

"House  Bill  No.  218  now  under  con- 
sideration by  the  Fish  & rame  Com- 
mittee of  the  House  directs  the  new 
Conservation  Commissioner  to  issue 
licenses  permittlnr  the  exporta- 
tion for  commercial  purooses  of 
rabbits . 

"For  *he  guidance  of  the  Committee, 
will  you  please  advice  me: 

"If  House  Bill  218 

1.  is  enacted,  and 

2.  is  not  enacted, 

will  the  Conservation  Commission, 
in  view  of  the  constitutional 
amendment  voted  on  as  proposition 
*4',  and  in  view  of  Lee.  8224  R.S. 

Mo.  1929,  be  vested  with  the  authori- 
ty to  regulate  or  prohibit  the  ex- 
portation of  rabbits  for  commercial 
purposes? 

"This  Committee  is  in  arrears  with 
its  work  and  matters  will  be  material- 
ly expedited  if  your  office  will 
render  its  opinion  on  this  question 
at  its  earliest  convenience." 


Honorable  W.  Randall  Smart 
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On  February  5,  1937,  this  Department  rendered  an 
opinion  to  Honorable  L.  Sydney  Stephens,  Columbia  Mis- 
souri, holding,  in  effect,  that  the  Conservation  Commis- 
sion created  by  Amendment  No.  4 accepted  the  laws  now  in 
existence  ar.d  as  hereinafter  passed  by  the  General  Assembly 
and  could  enforce  the  same;  that,  all  the  statutes  now  in 
existence  remain  potent  except  in  so  far  as  they  might 
conflict  with  Amendment  No.  4.  In  view  of  the  opinion 
heretofore  rendered  your  question  relating  to  the  power 
and  authority  of  the  Commission  with  reference  to  House 
bill  No.  218,  if  It  is  enacted,  or  If  It  is  not  enacted, 
must,  be  considered  from  the  standpoint  of  the  statutes 
as  they  now  exist. 

Article  II,  Chapter  43,  .Sections  8224  to  8315, 
inclusive,  refers  to  the  preservation  of  fish  and  game; 
Chapter  43  of  Article  I,  Sections  8204  to  8223,  Inclusive, 
refers  to  the  powers  of  the  fish  and  Game  Com n ' ssi oner . 
Section  8224  places  the  title  to  blrde,  fish  and  game  in 
the  State,  and  is  as  follows* 

"The  ownership  of  and  title  to  all 
birds , fish  and  game,  whether  resi- 
dent, migratory  or  Imported,  in  the 
state  of  Missouri,  not  now  held  by 
private  ownership,  legally  acquired, 
is  hereby  declared  to  be  in  the 
state,  and  no  fish,  birds  or  game 
shall  be  caught,  taken  or  killed  in 
any  manner  or  at  any  time,  or  had 
in  possession,  except  the  person  so 
catching,  taking,  killing  or  having 
in  possession  shall  consent  that 
the  title  of  said  birds,  fish  and 
game  shall  be  and  remain  in  the 
state  of  Missouri,  for  the  purpose 
of  regulating  and  controlling  the 
use  and  dlspos’tion  of  the  same 
after  such  catching,  taking  or 
killing.  The  catching,  taking, 
killing  or  having  in  possession  of 
birds,  fish  or  game  at  any  time, 
or  In  any  manner,  by  any  person, 
shall  be  deemed  a consent  of  said 
person  that  the  titla  of  the  state 
shall  be  and  remain  in  the  state. 
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lor  the  purpose  of  regulating  the 
use  ana  disposition  of  the  awe, 
ana  said  possession  shall  be  con- 
sent to  such  tl+*le  In  the  state.” 


In  the  case  of  State  v.  Hoger  194  do.  1,  c,  711, 
the  decision  Is  in  conformity  with  the  statute  heretofore 
quoted: 


"The  authorities  are  uniform  in 
holding  that  the  absolute  owner- 
ship oi  w'ld  game  Is  wasted  in 
the  people  oi  the  State,  and  that 
such  1 8 not  the  subject  of  private 
owners  rip.  As  no  perron  has  In 
such  game  any  property  rights  to 
be  affected.  It  follov/s  that  the 
Legislature,  as  the  representative 
of  the  people  o f the  State,  and 
clothed  by  them  with  authority  to 
make  laws , may  grant  to  Individuals 
the  right  to  hunt  and  kill  game  at 
such  times,  and  upon  such  terms , and 
under  such  restrictions  as  It.  may 
see  proper,  or  prohibit  It  altogether, 
as  the  Legislature  may  deem  bent. 
(Haggerty  v.  Ice  Mfg.  & Storage  Co., 
143  Ho.  238;  Oeor  v.  State  of  Con- 
necticut, 161  U.  S.  519;  American 
-repress  Co.  v.  People,  133  111.  649; 
dc  parte  aalsr,  103  Cal.  476;  State 
y.  Rodman,  58  Minn.  393;  Magner  v. 
People,  97  111.  320;  Phelps  v.  Racev, 
60  N.  Y.  10.)  " 


With  respect  to  ’game*  and  the  mean  Inn:  of  * ferae 
naturae,’  the  Supreme  Court  of  Missouri,  In  the  case  of 
; tate  v.  ..eber  205  Ho.  1.  c.  45,  said* 

"As  we  have  .'aid,  the  deer  in 
question  come  within  the  mean- 
ing of  the  t erm  * game , ’ which 
means  animals  ferae  naturae,  or 
wild  by  nature.  It  makes  no 
difference  that  said  deer  were 
raised  In  captivity  and  had 
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become  tare , they  are  naturally  wild. 
•There  is  no  property  In  wild  animals 
until  they  have  been  subject  to  the 
rontrol  of  man.  I4*  one  secures  and 
tame 8 them  they  are  his  proper ty;  if 
he  does  not  tame  them,  they  are  still 
his  so  long  as  they  are  kept  confined 
and  under  hio  control'.  (Cooley  on 
Torts,  (2  Ed.)  435;  aannlng  v. 

^i tcherson , 69  Gas.  447;  Amory  v. 
Elyn,  10  Johns.  102;  Cora.  v.  Chace , 

9 Pick.  15.)  ihat  deer  are  animals 
ferae  naturae  is  held  by  all  the 
authorities,  and  disputed  by  none." 


We  know,  as  a natter  of  fact,  that  rabbits  are 
considered  as  game,  or  an  animal  ferae  naturae,  and  the 
Legislature  could  consider  rabbits  as  'game'  and  by  law 
protect  the  same,  and, as  said  in  the  Hever  decision, 

h 

"grant  to  Individuals  the  rloht 
to  hunt  and  kill  game  at  such 
times,  and  upon  such  terms,  end 
under  such  res  trie  Mens  as  it 
may  see  prooer,  or  prohibit  it 
al together ,h 

but  heretofore,  from  a careful  reading  of  the  statutes, 
rabbits  are  not  mentioned  or  In  anywise  protected.  he 
statutes  are  definite  as  to  certain  game  and  place  certain 
restrict’ ons  on  the  killing  and  taking  and  use  of  squir- 
rels, aeer,  quail  and  fur  bearing  animtls,  but,  as  stated 
above,  is  alien*  &b  to  rabbits.  There  is  no  statute 
general  enough  In  its  terms,  except  Section  8224,  which 
is  broad  enough  to  Include  rabbits.  -jut  conceding,  for 
the  .-tike  of  argument,  that  Section  8224  does  Include 
rabbits  as  wild  life,-  zho  Legislature  has  n^ver  seen  fit 
to  pass  any  statutes  prohibiting  or  regulating  the 
killing,  taking  or  use  of  rabbits.* 

Iherefore,  W9  are  of  the  opinion  that  if  House 
dill  No.  218  is  not  enacted  the  Commission  would  have 
no  greater  control  or  authority  than  the  Commies’ oner  of 
.Fish  and  Game  as  to  rabbits. 

Erom  our  consideration  of  House  Bill  No.  218  it 
aupears  to  be  an  Act  to  provide  for  the  conservation  of 
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rabbles  and  the  regulation  and  licensing  of  dealers 
therein.  Without  passing  on  the  merits  of  the  pro- 
posed Act  or  the  fora  of  the  cane,  we  are  of  the  opin- 
ion ^hat  If  said  Hill  Is  enacted  the  Conservation  Com- 
mission will  have  power  to  control,  regulate  and  con- 
serve cotton  tall  rabbits  to  the  extent  rhat  the  Act 
grants  the  same  to  It;  that  rabbits  will  have  the  same 
protection  and  refrulatlon,  insofar  as  House  bill  No, 

218  gives  the  oower  to  the  Commission,  as  any  other 
species  of  wild  life,  animals  or  fish,  as  contained  In 
the  Fish  and  Game  iaws  of  the  State  of  Missouri. 


hespectfully  submitted. 


OLLIV_R  W.  MOLAI 
Assistant  Attorney  General 


APPROVED; 


Tl  . l’a'YLOR 

(Acting)  Attorney  General 
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CHECKS  0 ti  DRAFTS — insufficient  fund  checks.  ApplicaDillty  of 

Section  430t>  R.  S.  Mo.  1929. 


liar  oh  23,  1937 


Hon.  v/ayne  V.  Slankard 
Prosecuting  Attorney 
Newton  County 
Neosho,  Mlsrourl 


Deer  Sir: 


We  have  your  request  for  an  opinion  which  Is  as 

follows: 


"A  gives  B a check  drawn  on  a bank 
in  which  A does  not  have  sufficient 
funds  (althour^i  he  has  a small  amount 
not  sufficient  to  cover  the  check) 
to  pay  said  check  In  full  upon  Its 
presentation.  In  payment  of  work  and 
labor  performed  by  B for  A. 

Should  A be  oharged  under  Section 
4304  or  4305,  R.S.  Mo.  1929,  and  if 
it  should  be  brought  under  Section  4305 
will  you  please  furnlnh  me  the  form  for 
the  Information. 

I have  charged  a number  of  similar 
oases  under  Sec.  4305  and  have  never 
had  It  questioned.  However,  I have  one 
filed  now  and  the  Judge  does  not  seem 
to  think  the  Information  In  sufficient." 

Section  4306  R.  S.  Missouri  1929,  In  aimed  at  the 
making,  drawing,  uttering  or  delivering  of  a check  on  a bank 
at  a time  when  the  maker  "has  not  sufficient  fluids"  In  or 
credit  with  euch  bank.  I enclose  herewith  a copy  of  an  opinion 
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written  by  this  office  February  10f  1937,  to  Mr.  (*.  Logan 
Marr,  relative  to  the  applicability  of  factions  4304,  4305 
and  4306, 

I am  also  enclosing  a oopy  of  the  Information  used  in 
the  re  ;ent  case  of  3tnte  va.  Taylor,  73  3.  W 4)378.  Although 
this  information  was  not  specifically  passed  bn  by  the 
Court  v*e  are  of  the  opinion  that  It  la  sufficient  to  meet 
the  requirements  of  the  statutes. 


Respectfully  submitted. 


DRANKLIN  E,  RE AC AN, 
Assistant  Attome  r Ceneral 

APPROVED: 


j.t:  fAtttt 

(Acting)  Attorney  General 
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Elections: 


The  office  of  Collector  of  cities  of  the  fourth 
class  is  an  elective  office.  When  an  office  does 
not  appear  on  the  ballot  the  electors  may  write 
in  the  name  of  a qualified  person  to  fill  that  office. 


April  1,  1937 


Mr.  Ed  Smith 
City  Clerk 
Gideon,  Missouri 

Dear  Sir: 

We  are  in  receipt  of  your  request  for  an  opinion 
which  reads  as  follows: 

"At  the  request  of  our  Mayor,  I am 
writing  you  for  information  in  re- 
gards to  a little  difficulty  that 
has  arisen  in  our  coming  election. 

Our  understanding  is  that  the  office 
of  City  Collector  is  optional,  either 
elective  or  appointive  in  a 4th  class 
city . 

"It  has  always  been  customary  in 
our  little  City  that  the  Mayor  appoint 
a Collector.  Here-to-fore  the  City 
Marshal  has  always  been  appointed  Col- 
lector, thereby  combining  the  two 
offices  in  that  manner. 

"That  being  customary,  my  Notice  of 
Election  does  not  mention  the  office 
of  Collector.  (Am  enclosing  one  of 
our  original  notices . ) 

"Our  Election  Ballots  are  already  made 
to  conform  with  the  Election  Notice.  After 
all  preparations  have  been  made,  we  have 
a citizen  here  who  is  going  to  contend 
for  the  Office  of  Collector  by  having 
his  friends  write  his  name  in  the  Bal- 
lots as  a candidate  for  "City  Collector," 
thereby  casting  their  votes  for  him  in 
that  manner.  This  is  the  first  case 
of  this  kind  we  have  had. 
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"Our  question  is  this:  Will  the 
votes  cast  for  him  in  this  manner, 
lawfully  entitle  him  to  that  office? 

"We  will  highly  appreciate  this  in- 
formation if  you  will  be  so  kind  as 
to  furnish  us  with  same.  If  there 
are  any  charges,  send  statement  with 
answer.  We  would  like  to  hear  from 
you  before  time  to  install  newly  el- 
ected officers." 

Your  request  contains  two  questions: 

1.  Is  the  collector  of  a city  of  the 
fourth  class  an  elective  office  or  is 
such  office  filled  by  the  city  mar- 
shal? 

2.  If  an  office  is  not  on  the  ballot, 
may  the  name  of  a qualified  person  be 
written  in  to  fill  such  office? 


I . 

Section  6951,  Revised  Statutes  of  Missouri  1929,  under 
the  Article  referring  to  cities  of  the  fourth  class  provides, 
in  part,  as  follows: 

"The  following  officers  shall  be  elected 
by  the  qualified  voters  of  the  city,  and 
shall  hold  office  for  the  term  of  two 
years  and  until  their  successors  are 
elected  and  qualified,  to-wit:  Mayor, 
marshal,  collector  and  board  of  aldermen, 
and  the  board  of  aldermen  may  provide  by 
ordinance  that  the  same  person  may  be 
elected  marshal  and  collector,  at  the 
same  election,  and  hold  both  offices,** 

***•• 


Under  the  above  statute,  a marshal  and  a collector 
both  are  to  be  elected  and  the  mayor  has  no  right  to  appoint 
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such  officers.  The  board  of  aldermen  may  provide  by  ordin- 
ance that  the  same  person  may  be  elected  and  hold  the  office 
of  marshal  and  collector.  However,  even  if  such  an  ordin- 
ance has  been  passed  the  electors  must  still  vote  on  each 
officer,  because,  in  view  of  the  provision  that  "the  same 
person  may  be  elected  marshal  and  collector  at  the  same 
election  and  hold  both  offices,"  it  is  indicated  that  the 
offices  are  not  combined  but  only  that  one  person  may  be 
elected  and  hold  these  two  particular  separate  offices. 

II 

Your  second  question  is  whether  the  electors  may 
write  in  the  name  of  a person  for  city  collector  when  said 
office  is  not  on  the  ballot. 

In  State  ex  rel  Dunn  v.  Coburn,  260  Missouri,  177 
1.  c.  192,  the  Supreme  Court  of  Missouri  en  banc  provides: 

•>**** the  people  would  nevertheless 
have  the  right  to  express  their  choice 
by  writing  on  the  ballot  the  name  of 
any  qualified  person  whom  they  desired 
to  designate  for  any  office  which  the 
law  permitted  to  be  then  filled  by 
election.  The  electors  are  not  re- 
stricted to  the  names  or  offices 
printed  on  the  official  ballot . " 

CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that 
the  collector  of  a city  of  the  fourth  class  must  be  elected 
and  that  if  such  office  is  not  on  the  ballot,  the  electors 
may  write  in  the  name  of  a qualified  person  for  such  office. 

Respectfully  submitted, 


OLIVER  W.  NOLEN 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 

(Acting)  Attorney  General 
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Barber  Board : 


The  moral  character  of  an  applicant 
for  a barber  * s-  certificate  is  within  the 
discretion  of  the  board  of  examiners, 
conviction  of  a crime  may  be  taken  in 
cons: deration  in  determining  same. 


April  2,  1937 


Mr.  J.  H.  okaggs,  Trees. 

Barbers*  otate  Board  of  ixaminers 
405,  100  W.  Broadway  Bldg. 

3t.  Louis,  Missouri 

Bear  Dir: 


e are  in  receipt  of  your  request  for  an 
opinion  which  reads  as  follows: 

"I  have  a party  who  has  applied 
for  permit  to  do  barbering.  But 
I do  not  feel  Justified  in  issu- 
ing such  permit  without  advice 
from  your  office. 

"The  party  in  question  is  Tony 
Cuarino,  who  ^as  convicted  in  our 
Federal  Courts  in  Jt.  Louis,  .Mis- 
souri on  March  28,  1935,  and  was 
sentenced  to  a term  of  two  years 
in  he  Levenworth  Penitentiary, 
lie  was  released  on  December  4, 

1936,  and  is  nov  applying  for  a 
permit  to  do  barber  work. 

"And  as  Section  13532  ievisod  stat- 
utes of  Missouri  1929  provides 
that  the  Board  should  revoke  licenses 
upon  conviction  of  a crime,  I am  won- 
dering whether  or  not  it  would  be 
proper  to  issue  e permit  to  a person 
who  had  been  so  convicted. 

"Please  give  me  your  opinion  as  to 
whether  or  not  our  office  would  be 
justified  in  issuing  such  permit.” 
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Section  13528  .tevised  statutes  Missouri, 

1929,  which  deals  with  the  examination  of  a nil cants 
for  a qualified  certificate,  provides  in  oart,  as 
follows : 

”*  * * * thereupon  said  board 
shall  proceed  to  exomine  such 
person,  and,  being  satisfied 
that  he  is  above  the  ape  of 
nineteen  years,  of  good  moral 
character * * *m 

The  status  of  a state  board  which  has  the 
power  to  examine  and  issue  license  is  aptly  stated  in 
otate  ex  rel  Granville  v.  Gregory  83  ; issouri  123,  where- 
in, the  c urt  states: 

"*  * * *the  board  of  health, 
in  the  discharge  of  duties  in 
reference  to  the  issuance  of 
certificates  (to  doctors),  is 
engaged  in  the  perfor  mance  of 
those  things  which  essentially 
partake  of  a judicial  nature 
requiring  the  exercise  of  judg- 
ment and  the  employment  of  dis- 
cretion.” 

Practically  the  same  rule  is  expressed  in 
5tate  ex  rel  Lentine  v.  otate  Board  of  Health  65  J.  ”?• 

(2d  j 943  1.  c.  949: 

4 * *the  question  whether 
the  acts  or  conduct  charged  are 
such  as  to  constitute  unprofes- 
sional and  dishonorable  conduct 
or  render  the  licentiate  a per- 
son of  bad  noral  character  ’"ith- 
♦a  the  purview  of  the  statute 
•calls  for  the  exercise  of  judg- 
ment ana  sound  discretion*  on 
the  part  of  the  board  of  health” 

It  is,  therefore,  within  the  discretion  of 
the  board  whether  the  applicant  is  of  good  moral  char- 
acter or  not.  Character  is,  as  said  in  Harrison  v.  Lakenan 
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187  Missouri  581,  88  o.  (2d)  53,  "what  a person  is, 
character  is  in  himself . " However,  as  was  pointed  out 
in  Lindsay  v.  Bates  122  J.  682, 

"Character  is  a continuous  quality, 
not  quickly  changed  or  changeable 
* * his  character  at  another  time 
nay  well  be  considered  as  evidenc- 
ing his  character  et  the  tine  of 
testifying. " 

Does  a Drevious  conviction  of  a crime  of  itself 
make  a person  of  such  bad  moral  character  that  his  appli- 
cation for  a license  should  be  refused?  opeaking  of  a 
pool  license,  the  applicant  for  which  must  be  of  rood  moral 
character,  the  court  in  ->tate  ex  rel  McClanahan  v.  Deitt 
160  i^issouri  ^.peal  308,  142  5.  v’.  366  said: 

**^e  believe  the  law  lodges  in  the 
court  the  disorotiouary  povier  to 
refuse  such  license,  ▼’hen  in  their 
opinion  there  are  reasonable  grounds 
to  epprehend  that  the  person  a v ly- 
ing is  not  a suitable  verson  * * *. 

Jor  instance,  the  applicant  racy  be 
an  habitual  lawbreaker." 

In  the  case  of  In  re  Casablanca  30  P.  H.  C.  368, 
the  court  held , 

"If  the  act  first  committed  twelve 
years  ago  stood  alone,  we  might 
say  perhaps  that  the  applicants 
good  conduct  thereafter  mede  him 
worthy  of  the  honor  of  being  ad- 
mitted to  practice  lar.  hut  the 
applicant  has  quite  recently  re- 
lapsed end  committed  an  act 
equally  serious  * * ~ • e do  not 
mean  to  say  that  Casablanca  is 
forever  arred  from  the  profession. 

Perhaps  by  repeated  acts  showing 
permanent  reformation  he  may  sat- 
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isfy  this  same  court  that  he  Is 
qualified.” 

Finally,  it  seems  to  be  the  rule  that  There 
good  moral  character  is  a requinaent  that  the  burden  of 
proving  same  is  upon  the  a pi leant,  Rosencranz  v.  Tid- 
rington  193  Ind.  472,  141  ii.  £.  56,  J ears  v.  _>tate  Bar 
294  Pac.  697,  211  Cal.  183. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  depart- 
ment that  the  moral  character  of  an  applicant  for  a 
Barber’s  certificate  i3  a question  of  fact  which  must 
be  determined  by  the  Jtate  Board  of  Examiners.  The  char- 
acter should  be  determined  from  all  the  evidence  and  con- 
viction of  a crime  is  evidence  that  may  bo  taken  into 
consideration  with  the  rest  of  the  evidence  in  determining 
such  character. 


Respectfully  submitted. 


OLLIVE  - NOLEN 
.assistant  .attorney  General 


/ 

AP  ROVED: 


j.  e.  T-Aoa 

(Acting)  Attorney  General 
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Inter-stute  Compacts: 


House  Bill  459  not  in  conflict 
with  Constitution  of  Missour / 
and  United  States. 


April  20,  1937 


Honoruble  Francis  t»mith 
Representative 
59th  General  Assembly 
Jefferson  City,  Missouri 


FILED 
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Dear  Mr.  Smith: 


Y.e  acknowledge  your  request  for  an  opinion 
under  date  of  April  13,  1937,  wherein  you  state  as 
follows : 


"-inclosed  herewith  is  a perfected 
copy  of  House  Bill  Number  459 
introduced  by  myself  at  the  request 
of  the  Missouri  Bar  Association.  ' 

"The  wording  of  this  Act  was 
patterned  after  a similar  law  now 
on  the  Statute  Books  of  the  otate  of 
Kansas . 

"I  would  appreciate  your  office  giv- 
ing ne  an  opinion  as  to  the  constitu- 
tionality and  practicability  of  this 
.act.  Points  which  have  been  questioned 
are  - 1.  constitutionality  of  the  bill. 

I would  think  in  view  of  the  Federal 
Statute  that  this  objection  is  not  well 
put.  2.  whether  the  power  conferred  upon 
the  Governor  by  the  bill  oan  be  constitu- 
tionally delegated  to  him-  in  view  of 
the  fact  that  he  exercises  similar  powers 
in  extradition  and  other  matters,  and  in 
view  of  the  principle  of  law  that  powers 
nay  be  delegated  to  a ministerial  officer 
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with  Constitution  of  Missouri 
and  United  States. 
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"if  those  powers  are  outlined  and 
defined  by  the  Legislative  bouy, 
it  would  seem  that  this  objection  also 
is  not  tenable. 

"In  requesting  your  opinion  I have 
mentioned  the  foregoing  to  illustrate 
Vi  hat  sort  of  objections  have  been  made, 
whether  or  not  in  good  faith  by  op- 
ponents of  the  bill. 

"In  view  of  the  fact  that  this  session 
is  in  its  last  stages,  I should  very 
greatly  appreciate  a response  as  soon 
as  possible  in  this  matter." 


House  Bill  No.  459  (perfected)  (59th  General 
Assembly)  provides  that 

"AN  ACT 

"To  authorize  the  Governor  of  the  State  of 
Missouri  to  enter  into  reciprocal  agreements 
with  the  officials  of  other  states  relat- 
ing to  the  recognition  by  this  state  and 
the  validity  in  this  state  of  subpoenas, 
court  orders  and  summons  issued  by  the 
authority  of  other  states;  providing  for 
compensation  and  immunities  for  anyone  so 
summoned;  relating  to  privileges  to  be 
aooorded  to  peaoe  offioers  of  other  states; 
providing  for  the  issuanoe  of  proclama- 
tion by  the  Governor  on  the  acceptance  of 
such  reciprocal  agreements  by  other  states. 

"Be  it  enacted  by  the  General  Assembly 
of  the  Ltate  of  Missouri,  as  follows: 

"Lection  1.  The  Governor  of  the  btate 
of  Missouri  shall  be  empowered  to  enter 
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into  reciprocal  agreements  v/ith  other 
states  under  authority  of  the  act  of 
Congress  of  the  U.  S • of  June  6,  1934 
(46  S tat .909;  V . S.  C.  A.  18,  Sec.  420) 
relating  to  reciprocal  agreements  by 
the  states  for  the  prevention  of  crime 
in  order  that  this  state  may  join  with 
such  other  states  for  the  co-operative 
effort  and  mutual  assistance  in  the 
prevention  of  crime  and  in  the  enforce- 
ment of  the  respective  orininal  laws  and 
policies  of  the  respective  states. 


’’section  2.  Such  agreements  shall  pro- 
vide that  if  on  the  trial  in  another  state 
of  one  charged  with  a orine  there  committed, 
a person  within  this  state  is  wanted  by 
either  party  by  a witness  at  suoh  trial, 
this  state,  its  courts  and  court  officials, 
will  recognize  as  valid  any  subpoena, 
summons  or  court  order  issued  or  made  in 
accordance  v;ith  the  law  of  the  state  where 
the  trial  is  to  be  had,  for  the  appeurance 
of  the  person  in  this  state  as  u witness 
at  such  trial  the  sans  us  though  ouch 
subpoena,  summons,  or  court  order  had  been 
duly  issued  or  made  by  a court  of  this  state 
for  the  person  to  appear  as  a witness  at  a 
trial  in  this  state:  HiOVIDilD,  A resident 
of  this  state  so  asked  to  go  as  a witness 
to  another  state  shall  not  be  required  to 
do  so  until  there  is  paid  to  him  a sum  equal 
to  five  dollars  per  day  for  the  time  he 
necessarily  would  be  gone  from  home  and 
ten  cents  for  each  mile  by  the  ordinarily 
traveled  route  to  and  from  the  place  where 
he  is  to  testify:  AND  PKDVIDIiD  FURTHER, 

That  he  be  immune  from  the  servioe  of  civil 
or  criminal  process  upon  him  while  enroute 
to  and  from  the  place  where  he  is  to 
testify  as  to  all  matters  occurring  prior 
thereto. 
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~ND  fKOVIDSD  STILL  FURTHER,  This 
proposal  has  been  accepted  by  the 
state  in  which  the  trial  is  to  be 
had  and  that  state  has  granted 
sinilar  rights  to  this  state  to 
subpoena  or  order  the  appearance 
as  a witness  at  a trial'  in  this 
state  of  a person  in  such  other  state. 

"section  3.  Suoh  agreements  shall 
provide  that  if  an  officer  of  another 
state,  in  conformity  with  a valid  writ, 
order  of  court,  or  statute  of  that 
state,  brings  a person  ohurgsd  with 
or  convicted  of  crime  in  that  state 
into  or  through  this  state,  his  rightB 
to  the  custody  of  such  person  and  to 
use  the  state  penal  institutions  or 
oounty  jails  for  the  temporary  lodging 
of  suoh  person  shall  be  recognized  by 
this  state,  its  courts  and  court 
officials,  as t though  the  person  were 
in  custody  of  a Bheriff  or  a proper 
officer  of  this  state,  in  conformity 
with  a writ,  order  of  court,  or 
statute  of  this  state:  HiOVILLD,  This 
proposal  has  been  accepted  by  suoh  other 
state  and  that  state  has  granted  similar 
rights  and  privileges  to  officers  of 
this  state. 


"Section  4.  Luoh  proposals,  when  acoepted 
by  any  state , shall  be  liberally  con- 
strued with  the  view  of  promoting  their 
obvious  purposes,  and  to  that  end  techni- 
calities not  affeoting  substantial  rights 
shall  be  disregarded. 
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"Section  5.  The  Governor  of  the  state 
of  Tie  sour  i is  hereby  made  the  agent 
and  representative  of  the  state  to 
negotiate  with  the  proper  officials  of 
the  several  states  of  the  Union  for  the 
aooeptance  of  these  proposals,  and  he 
hereby  is  speoifioally  authorized  to 
oonduot  such  negotiations  for  and  on 
behalf  of  this  state,  and  to  exeoute  on 
behalf  of  this  state  agreements  or  com- 
pacts with  any  or  all  of  the  other  states 
of  the  Union  putting  into  effect  cny  or 
all  of  such  proposals.  The  Governor  shall 
preserve  in  his  office  a record  of  such 
negotiations,  and  when  an  agreement  or 
oompaot  is  entered  into  with  another 
state  he  shall  issue  a proclamation  to 
that  effect  and  cause  the  sane  to  be 
published,  and  the  agreement  or  com- 
pact shall  thenceforth  be  in  foroe  as 
proclaimed." 


46  c>tat.  909,  ll.  t.  C.  A.  18,  Section  420, 
provides  eg  follows: 


"The  consent  of  Congress  is  hereby  given 
to  any  two  or  more  states  to  enter  into 
agreements  or  compacts  for  cooperative 
effort  and  mutual  assistance  in  the  pre- 
vention of  crime  and  in  the  enforcement 
of  their  respective  criminal  laws  and 
policies,  and  to  establish  such  agencies. 
Joint  or  otherwise,  as  they  may  deem 
desirable  for  making  effective  such  agree- 
ments and  compacts." 


Honorable  Francis  Smith 


-6- 


April  £0,  1937 


Gordon  Dean  of  the  Department  of  Justice, 
Washington,  D.  C.,  in  an  address  delivered  at  the 
Attorney  General's  conference  on  crime  held  in 
Washington,  D.  C * on  December  10-13,  1934,  makes  the 
following  statement  with  respect  to  Interstate  Compacts 
for  Crime  Control  (21  Amerioan  Bar  association  Journal, 
89): 


"This  constitutional  provision  made 
compacts  possible.  Its  wording  is 
interesting,  because  it  is  phrased 
in  the  negative.  Specifically,  it 
provides  that  no  compacts  might  be 
entered  into  without  the  consent  of 
congress.  In  praotice,  the  states, 
therefore,  have  either  worked  out  the 
general  outline  for  such  a compact, 
secured  congressional  approval  in  ad- 
vance and  then,  in  turn,  secured  its 
enactment  into  law  by  the  legislatures 
of  the  states  concerned,  or  the  pro- 
cedure has  been  reversed-  the  state 
legislatures  first  enacting  lav/s  es- 
tablishing the  terms  of  the  compact 
ana  then  securing  congressional  approval 
later. 

"surprising  as  it  may  seem,  however, 
little  attention  has  been  paid  to  the 
compact  clause  of  the  Constitution,  and 
the  compact  device  has  consequently 
been  availed  of  in  a comparatively  rare 
number  of  instances. 

"About  seventy  compacts  in  all  have 
been  approved  by  congress.  These  con- 
cern such  matters  as  taxation,  control 
of  navigation,  utility  regulation, 
conservation  of  natural  resources,  and 
boundaries.  Only  eight  compacts  have 
been  ajjproved  by  Congress  in  the  crime 
field,  and  all  of  these  have  been  re- 
stricted to  the  narrov/  field  of  the 
servioe  of  process  on,  or  the  jurisdiction 
over,  boundary  waters. 
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"A  typical  compact  of  this  type  is 
that  entered  into  between  the  states 
of  Mississippi  and  Arkansas. "*  * * 

"'..'hen  it  was  suggested  by  some  that 
there  was  no  reason  why  the  laws  of 
both  states  should  not  be  made  effective 
over  the  entire  river,  even  when  such 
laws  conflicted,  others  pointed  to  the 
territorial  boundary  which  seemed,  ac- 
cording to  traditional  boundary  concepts, 
an  insurmountable  barrier  to  concurrent 
jurisdiction.  It  soon  became  quite 
evident  that  cooperative  effort  on  the 
part  of  both  states  was  needed. 

Mississippi  and  Arkansas  therefore  entered 
into  a compact,  which  literally,  at  least 
for  the  purpose  of  enforcing  the  laws  of 
the  respective  states,  extended  the 
western  boundary  of  Mississippi  to  the 
western  shore  of  the  Mississippi  River 
and  the  eastern  boundary  of  jwrkansaa  to  the 
eastern  shore  of  the  same  river. 

"Until  1934,  when  Congress  began  considera- 
tion of  the  so-called  Interstate  Compaot 
Bill,  whioh  later  became  law,  public  at- 
tention had  never  been  focused  on  the 
possibilities  of  the  compact  device.  This 
law  gave  a blanket  congressional  consent 
in  advance  to  all  compacts  entered  into  by 
any  two  or  more  states  in  the  field  of  the 
•prevention  of  crime  and  the  enforcement 
of  their  respective  criminal  laws  end 
policies*." 


The  above  statement  of  Gordon  Dean  is  set  out 
for  the  purpose  of  demonstrating  the  use  that  has  been 
made  of  interstate  compacts  in  crime  and  other  fields. 
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In  the  case  of  State  ▼.  Cunningham,  59  bo. 76, 
a compact  was  made  between  the  stateB  of  Mississippi 
and  Arkansas  extending  the  criminal  jurisdiction  of 
Mississippi  to  the  banks  of  the  Mississippi  Elver  on 
the  Arkansas  side,  and  agreeing  that  the  two  states 
should  have  concurrent  jurisdiction  over  such  river. 
The  court  said; 

"States  are  sovereigns  may  enter  into 
any  oompact  or  agreement  they  see  fit 
with  each  other  exoept  as  prohibited 
by  section  10  of  article  1 of  the 
Constitution  of  the  United  States.  This 
section  provides  that  "no  state  shall, 
without  the  consent  of  Congress,  enter 
into  any  agreement  or  compact  with 
another  state,"  etc.  * * * 

"The  question  here  is  solely  as  to  the 
power  of  the  states , under  the  resolu- 
tion, to  enter  into  this  compact  or 
agreement.  * * * 

"The  exercise  of  concurrent  criminal 
jurisdiction  over  the  waters  which  form 
the  boundaries  of  states,  even  to  the 
very  borders  of  each  state,  is  not  new 
to  the  law  or  to  congressional  legisla- 
tion. It  seems  to  be  favored  and  not 
opposed  hy  Congress , and.  In  creating 
territories  and  states,  it  has  been 
voluntarily  inserted  In  the  creating 
acts  of  Congress  and  forced  upon  many 
states,  .men  the  territories  of 
Washington  and  Oregon  were  organized, 
concurrent  jurisdiction  was  given  to 
each  over  all  offenses  committed  on  the 
Columbia  River  where  said  river  forms  a 
common  boundary.  See  Act  March  2,  1853, 
o .90,  10  UUi.Stat.  172;  11  U.  S.  Stat. 

383.  The  same  Is  true  of  the  states  of 
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"1  inneaota  and  V.isoonsin  (,.ct  ;.ug.6, 

1846,  c.69,  9 1 •£»•£>  tat  .57) ; the  same  of 
Iowa  and  Illinois  (act  1 arch  3,  1845, 
c.48,  5 U.  S.  otfct.  742),  and  Kentucky 
and  Lissouri • * * * 

"Via  think  that  the  case  of  Central  Rail- 
road Cp.  v.  Jersey  City,  209  U.3.473, 

28  bup.  St.  592,  52  L.Rd.896,  is  con- 
elusive  of  the  proposition  that  states 
having  a river  forming  a common  boundary 
may,  with  the  consent  of  Congress,  fix 
the  jurisdiction  to  be  exercised  over  the 
waters  from  one  state  to  the  very  borders 
of  the  other,  irrespective  of  the  boundary 
line  between  the  two  states  for  other 
purposes.  If  one  state  nay  grant  to 
another  exclusive  Jurisdiction  over  the 
waters  to  its  banks  for  any  purpose,  when 
Congress  consents,  we  cannot  understand 
why  the  same  states  may  not  grant  to  each 
other  concurrent  jurisdiction  each  to  the 
banks  of  the  other  over  offenses  committed 
on  the  waters  which  may  constitute  a violation 
of  the  laws  of  the  state  undertaking  the 
prosecution,  whether  suoh  offense  be  malum 
prohibition  or  malum  se." 


If,  as  it  has  been  held  (Central  Railroad  Company,  / 
supra),  that  states  may  by  compact  grant  to  eaoh  other 
exclusive  jurisdiction  over  the  water  to  its  banks  for 
any  purpose,  we  see  no  reason  why  same  cannot  be  extended 
from  one  border  of  the  state  to  the  other. 
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The  court,  in  the  case  of  La  Plata  River  & 
Cherry  Creek  Ditch  Co.  v.  Kinderlidor,  25  Pac.  (2d)  187, 
1.0.188,  points  out,  nov.ever,  that  the  conpuct  must  not 
violate  Federal  or  State  Constitutions,  thus: 

"No  state  shall,  without  the  consent  of 
Congress,  * * * enter  into  any  agreement 
or  compact,  with  another  state.  * * * 
article  1,  See.  10,  par.  2,  U.  8.  Consti- 
tution. 

"Conceding  for  the  purposes  of  thisboase 
that  this  negative  implies  an  affirmative, 
it  falls  far  short  of  a grant  of  power  to 
t-ny  state,  with  the  consent  of  Congress, 
to  enter  into  a compact  violating  Federal 
or  ott-te  Constitutions  •" 

/ 

In  the  case  of  the  City  of  New  York  v.  Wilcox, 

189  N.Y.  oup.  724,  l.c.726,  the  compact  was  designed 
to  prevent  congestion  at  the  port  of  New  York  and 
New  Jersey  by  means  of  a Joint  port  commission,  the  court, 
in  holding  that  subject  to  the  approval  of  Congress,  any 
two  states  could  enter  into  a Joint  adventure  to  promote 
the  welfare  of  their  citizens,  said: 

"It  is  well  established  that  subject  to 
the  approval  of  Congress  any  two  states 
may  enter  into  a Joint  adventure  to 
promote  the  oommon  welfare  of  their 
oitizens.  ouch  an  agreement  was  ehterod 
into  between  New  York  and  New  Jersey  in 
regard  to  miisades  Park,  which  lies  upon 
the  borders  of  the  two  states.  'Hie  same 
states  have  another  agreement  as  to  the 
construction  of  a vehicular  tunner  con- 
necting the  two  states.  In  suoh  oases  it 
is  not  necessary  or  permissible  to  limit 
or  surrender  the  sovereign  rights  of  the 
people,  but  where  suoh  rights  are  properly 
peeserved  no  question  can  be  raised  as  to 
the  validity  of  the  compact." 
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Thet  a compact  between  the  State  of  Missouri  and 
other  states  relating  to  the  recognition  of  subpoenas, 
court  orders  and  summonses  issued  by  the  authority  of  the 
respective  states,  would  promote  the  welfare  of  the  citi- 
zens cannot  be  challenged  when  we  consider  that  twentieth 
oentury  crime  is  no  longer  confined  to  intra-state 
activities.  Furthermore,  the  sovereign  rights  of  the 
people  are  not  being  surrendered  inasmuch  as  the  *.ot  pro- 
vides for  compensation  and  immunity  for  uny  one  summoned. 
Nor  is  the  subject  of  compacts  new  to  this  state. 


In  the  case  of  State  v.  Joslin,  2ii7  fac.543, 
l.c . 544,  and  agreement  by  the  states  of  Kansas  and  Missouri 
that  a waterworks  plant  in  liinsas  City,  Missouri,  situuted 
in  Kansas  City,  Kansas,  adjoining  a similar  plant  of  the 
latter  city,  the  two  plants  being  capable  of  use,  and  being 
in  fact  to  some  extent  used  in  co-operation,  each  supplement- 
ing the  other  in  certain  instances,  was  held  free  from 
assessment  and  taxation  by  the  other  state,  and  a valid 
agreement.  The  oourt  said: 

"By  the  aotion  referred  to  the  Kansas 
Legislature  has  in  effect  declared 
that  upon  the  grounds  indicated  the 
exemption  of  the  waterworks  plant  in 
T.yandotte  County  owned  by  the  City  of 
Kansas  City,  Mo.,  is  of  peculiar  public 
benefit.  This  decision  of  the  Legisla- 
ture, having  been  made  in  the  exercise  of 
its  proper  functions  and  being  based 
upon  grounds  that  the  oourt  cannot  pro- 
nounoe  to  be  caprioious  or  without 
foundation  in  reason,  is  boyond  Judicial 
interference . 

"The  federal  Constitution  (article  1, 
sec.  10,  par.  3f  by  forbidding  states  to 
enter  into  any  agreement  or  compact 
with  each  other  without  the  consent 
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of  Congress  recognized  their  power 
to  do  so  v/ith  that  consent.  Poole  ▼. 
Fleoger , 36  U. 3.  (11  Pet.)  185,  209, 

9 L. Ed. 680.  l!ofeover,  some  contracts 
or  business  am  ngenents  between  states 
may  be  effected  v ithout  congressional 
consent.  Virginia  v.  Tennessee,  148  U.S. 
505,  518,  13  Sup . Ct.  728,  37  L.Ed.537. 

*The  terms  •compacts*  and  •agreements* , 
as  used  in  this  section,  cover  all  stipu- 
lations affecting  the  conduct  or  claims 
of  state,  whether  verbal  or  written, 
formal  or  informal,  positive  or  implied, 
with  each  other* . (i-nnotated  Constitu- 
tion published  by  authority  of  United 
States  t>ennte,  p.365)  not  forbidden  by 
the  Constitution,  for  even  with  the  con- 
sent of  Congress  the  states  may  not 
disobey  its  injunctions—  may  not,  for 
instance , do  eny  of  the  things  prohibited 
by  the  first  paragraph  of  the  section 
cited  (In  re  Rahrer,  140  U.3.545,  560, 

11  Sup.Gt.  865,  35  L.Ed.572),  such  as 
entering  into  a treaty,  alliance,  or 
confederation.  It  has  been  said  that 
the  clause  ’oompaots  and  agreements,* 
as  distinguished  from  ’treaty,  alliance 
or  confederation,*  may  ’very  properly 
apply  to  such  as  regarded  what  might  be 
deemed  mere  private  rights  of  sovereignty; 
suoh  as  questions  of  boundary;  interests 
in  land  situate  in  the  territory  of  each 
other,  and  other  internal  regulations  for 
the  mutual  comfort  and  convenience  of 
states  bordering  on  each  other.'  (Quoted 
from  Story's  Commentaries  on  the  Consti- 
tution, Seo.  1403,  in  Virginia  v.  Tennessee, 
148  U.  3.  503,  519,  13  8up.  Ct.  728, 

37  L .Ed. 537)  There  is  nothing  in  the 
subject  matter  of  the  arrangement  here 
under  consideration  which  because  of  any 
inhibition  of  the  federal  Constitution 
removed  it  from  the  category  of  permissible 
agreements  or  compacts." 
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Sec.  2 of  Article  ? Cf  the  Missouri  Consti- 
tution of  Missouri  provides  that  the  people  of  this 
state  have  the  inherent,  sole  and  exclusive  right 
to  regulate  the  internal  government  and  police 
thereof. 


"That  the  people  of  this  wtate  have 
the  inherent,  sole  and  exclusive 
right  to  regulate  the  internal  govern- 
ment and  police  thereof,  and  to  alter 
and  abolish  their  Constitution  and 
form  of  government  vrtiene  er  they  may 
deem  it  necessary  to  their  safety  and 
happiness:  Provided,  Such  change  be 
not  repugnant  to  tho  Constitution  of 
the  United  states." 


/.3  we  have  pointed  out,  the  Federal  government 
has  given  blanket  approval  in  advance  towards  the  inter- 
state compact  where  no  boundary  line  of  states  would  be 
recognized,  as  far  as  it  related  to  subpoenas  of 
witnesses.  The  ^tste  of  Missouri  having  the  right  to 
regulate  the  internal  government  and  police  thereof,  the 
authorization  of  the  legislature  of  such  a compaot  would 
not  violate  the  above  Constitutional  provision. 


Section  30  of  ^.rticle  2 of  the  Missouri 
Constitution  provides: 


"That  no  person  shall  be  deprived  of 
life,  liberty  or  property  vithout 
due  process  of  law." 
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In  the  case  of  Trie  v.  Bailey,  5 L.W.  (2d) 
50,  l.o.  54,  319  i!o.  474,  the  court,  in  construing 
the  *due  process  clause  of  the  Constitution*,  said: 

"Nor  do  the  statutory  sections 
violate  the  due  process  provisions 
of  either  the  state  or  the  federal 
Constitution.  By  due  process  of  law, 
defined  in  terms  of  the  equal  pro- 
tection of  the  law,  means,'  in  each 
particular  case , such  an  exercise 
of  the  powers  of  government  as  the 
settled  maxims  and  rules  of  procedure 
sanction,  and  such  safeguards  for  the 
protection  of  individual  rights  as 
those  maxims  and  rules  prescribe  for 
the  class  of  cases  to  v.-hioh  the  one  in 
question  belongs.  It  means.  In  short, 
th  law  of  the  land." 


>>.11  safeguards  for  the  protection  of  individual 
rights  have  boen  provided  for  in  this  .act,  and  there- 
fore cannot  be  said  to  be  a violation  of  the  *due  process 
clause*  of  the  Constitution. 


It  is  to  be  noted  that  provision  is  made  in 
oec.  3 of  the  above  act  that  where  an  officer  of  another 
state,  in  conformity  with  a valid  writ,  brings  a person 
charged  with  or  convicted  of  a crime , in  or  through 
this  state,  he  may  use  our  state  penal  institutions  or 
county  Jails  for  the  temporary  lodging  of  such  person. 

No  provision  Is  made  for  feeding  such  prisoners, 
and  yb  have  been  unable  to  find  any  Constitutional  or 
statutory  provision  which  would  prohibit  the  operation 
of  bee.  3,  supra.  As  a matter  of  fact,  we  understand 
that  although  there  is  no  provision  for  sane  at  the 
present  time,  many  penal  officers  of  our  state  have  been 
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co-operating  with  the  penal  officers  of  other  states 
in  temporarily  housing  persons  charged  with  or  con- 
victed of  crime, when  in  the  custody  of  an  offioer  of 
another  state,  in  conformity  with  a valid  writ. 


Seos.  1 and  5 of  the  above  Act  authorize  the 
Governor,  as  agent  ana  representative  of  the  state, 
to  enter  into  reciprocal  agreements  with  other  states, 
and  Secs.  2 and  3 proscribe  the  provisions  that  must 
be  contained  in  the  reciprocal  agreements.  ThiB  author 
ization  of  the  Governor  cannot  be  attacked  as  repugnant 
to  Article  4,  section  1 of  the  Missouri  Constitution, 
providing  that  the  Legislative  power  shall  be  vested 
in  the  General  Assembly,  sinoe  it  gives  the  Governor  no 
authority  to  make  a law,  but  only  to  determine  a fact 
or  thing  on  which  the  action  of  the  law  depends. 


And  in  case  of  State  ex  rel.  Field  v.  Smith, 

49  b.W.  (2d)  74,  l.c.76,  329  Mo.  1019,  the  court  said: 

"The  Legislature  ray  not  delegate 
the  power  to  enaot  a law,  or  to 
declare  what  the  law  shall  be,  or 
to  exercise  any  unrestricted  dis- 
cretion in  applying  a law;  but  it 
may  enact  a law  complete  in  itself, 
designed  to  accomplish  a general 
public  purpose,  and  may  expressly 
authorize  designated  officials  vtinhin 
definite  valid  limitations  to  provide 
rules  and  regulations  for  the  com- 
plete operation  and  enforcement  of 
the  law  within  its  expressed  general 
purpose.  Bailey  v.  Van  Felt,  78  Fla. 

337,  82  So.  789,  793. 

"The  Legible ture  may,  without  violating 
any  rule  or  principle  of  the  Constitu- 
tion, confer  upon  an  administrative 
board  or  offioer  a large  measure  of 
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discretion,  provided  the  exercise 
thereof  is  guided  and  controlled  by 
rules  prescribed  therefor.*  People 
v.  Products  Co.,  195  Cal.  548,  234 

P.398,  4C2,  38  ...L.k.  1106;  see, also, 

L’x  parte  Cavanaugh  v.  Oerk,  313  Mo.  375, 
28C  b.VV.  51;  ~»t.  Louis  v.  Ice  A r’uel 
Co.,  ~17  lo.  907,  296  8 .1  . 993,  54 
*...L.h.  1062;  Jerchants*  Exchange  v. 

Btttt,  1 J..O  • 616,  111  - . . 565,  and 
cases  cited.*' 


The  authorization  of  the  Governor  to  aot  us 
agent  and  representative  of  the  otate  to  enter  into 
reciprocal  agreements  with  other  states  being  con- 
trolled by  definite  valid  limitations  is  not  a dele- 
gation of  power  to  enact  a law  or  to  declare  v.het  the 
law  shall  be,  or  to  exercise  an  unrestricted  discretion 
in  applying  the  law,  and  hence  is  not  a conflict  with 
Article  4,  heotion  1 of  the  Missouri  Constitution. 


From  a consideration  of  the  whole  .-ct,we  are 
of  the  opinion  that  the  adoption  of  sane  by  the  General 
Assembly  would  not  be  in  conflict  with  the  Constitution 
of  MIm  uri,  or  the  Constitution  of  United  states. 


Respectfully  submitted. 


APPROTCli:  7.1' . ORR  8AWIER3 

assistant  Attorney-General. 


TrmnrruK 

(Acting)  Attorney-General. 


ADMINISTRATION:  Estates  of  persons  presumed  to  be 

dead  must  be  administered  according 
to  the  terms  of  the  statutes. 


May  4,  1937 


Honorable  xorrest  omith 
tate  auditor 

Jefferson  City,  ixissouri 
ATTENTION:  John  Craves 
Dear  oir: 


FILED 

D 


This  will  acknowledge  receipt  of  your  re- 
quest for  an  or  inion,  *hich  reads  as  folio* s: 

"The  question  for  determin- 
ation is  whether  or  not 
vina  ^acheis  and  her  sister 
can  rightfully  claim  the 
part  of  the  Louis  Lacheis 
estate  due  the  brother  of 
said  Louis  ~achei3,  to-rit, 

.Arthur  Lacheis  '”ho  disappear- 
ed in  1904  and  has  not  been 
seen  or  heard  of  since  that 
time,  without  having  the 
said  .^rthur  ^acheie  declared 
legally  dead  under  the  seven 
year  statute. " 

Appended  to  your  re  ueat  for  an  opinion  is 
a copy  of  a letter  received  from  .rank  C.  Boland,  an 
attorney  at  na* , of  ot.  Louis,  Missouri,  which  reads 
as  follows: 


"Arthur  Rachels  disappeared 
during  the  orlds*  ] air  in 
jt.  nouis  and  has  not  been 
seen  or  heard  from  since 
1904.  his  s are  of  Louis 
-iAcheis*s  estate  amounts  to 
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v476.13  and  the  cnly  living 
relatives  arrt  *J.vina  ^echeis 
and  her  sister  and  rather 
than  go  to  the  expense  of  t:  Ic- 
ing out  letters  of  adminis- 
tration and  having  ijrthur 
Azcheis  deciarod  civilly  dead 
the  sisters  are  auking  you  un- 
der the  circumstances  if  there 
is  any  ray  invr  hich  they  can 
obtain  this  money  without  in- 
curring any  expense  *hatso- 


An  examinati  -n  01  our  statutes  reveal  that 
the  legislature  has  rovided  e complete  scheme  for  the 
granting  of  letters  of  adm  nistration  upon  estates  of 
persons  presumed  to  be  dead,  by  reason  of  their  ab- 
sence from  the  place  of  their  last  known  domicile  with 
in  this  stfte. 

section  265  Of  H.  3.  Missouri  1929,  relating 
to  the  granting  of  letters  upon  the  estate  of  a pers  n 
presumed  to  be  dead,  reads  as  follows: 

" 'Whenever  application  shall 
be  made  to  any  probate  court, 
or  judge  thereof  in  vacation, 
for  letters  of  edrr  nistration 
upon  the  estate  of  any  person 
supposed  to  be  dead,  because 
of  the  absence  of  3uch  person 
for  seven  consecutive  years 
from  the  |>lace  of  his  last 
known  S raiclle  rithin  this 
state,  or  because,  having  been 
a resident  of  this  state,  such 
person  has  heretofore  gone  from 
and  has  not  returned  to  this 
state  for  seven  consecutive 
years,  or,  because  h;  ving  been 
such  resident  of  this  state, 
such  pes  n shall  hereafter  go, 
from  and  shall  not  return  to 
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this  state  for  seven  con- 
secutive years,  or,  because 
beinr  a resident  of  this 
state,  such  person  shall 
have  30  concealed  or  conduct- 
ed hi  self  within  this  state 
that  he  3hall  not  have  been 
heard  of  for  seven  consecutive 
years  by  the  Judge  of  the  pro- 
bate court  having  .jurisdiction 
of  his  estate,  or  by  the  per- 
sons interested  therein,  then 
said  probate  court,  or  the 
Judge  thereof  in  vacation,  if 
satisfied  that  the  ppplic  nt 
would  be  entitled  to  such  let- 
ters if  the  supposed  decedent 
were  in  fact  dead,  shell  cause 
a notice  to  such  supposed  de- 
ceased person  to  be  published 
in  a newspaper,  publ  ished  in 
the  county,  once  a v-eek  for 
four  consecutive  reeks,  set- 
ting forth  the  feet  that  3uch 
application  has  been  made,  to- 
gether with  notice  that  on  a day 
certain,  which  ahull  be  at 
least  two  ^eeks  after  the  last 
publication  of  such  notice,  the 
court  rill  hear  evidence  con- 
cerning tho  alleged  absence  of 
the  supposed  decedent,  end  the 
circumstances  and  duration  there- 
of. The  persons  a lying  for 
3uch  letters  of  adainl strr tion 
shall  file  a petition,  verified 
by  affidavit,  stating  the  facts 
u^on  which  such  a -^plication  is 
based  and  the  place  where  such 
supposed  deceased  person  re- 
sided when  last  heard  from  by 
him— by  any  person  within  his 
knowledge." 
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nriefly,  other  sections  of  the  statutes  pro  ide 
in  substance  i-  nd  effect  as  to  • ho  may  testify  at  the 
hearing  for  the  pur >ose  of  declaring  one  legally  deadj 
publications  of  the  firul’n,-  of  the  court;  requirement  of 
the  alleged  decedent,  if  5 live,  or  any  other  person  for 
him  to  produce  in  c u -t  within  twelve  weeks  from  the  date 
of  the  last  date  of  - ub  ication  satisfactory  evidence 
thet  he  is  live;  when  within  the  period  of  twelve  weeks 
evidence  shall  not  be  offered  to  the  robate  Court  thet 
the  alleged  d cedent  is  in  fact  still  living,  letters  may 
issue;  letters  being  revoked  upon  proof  that  the  alleged 
decedent  is  alive;  of  the  distribution  of  the  estate  of 
any  alleged  decedent  u >on  the  giving  of  a refunding  bond 
by  persons  ”ho  are  to  receive  the  estate  of  such  decedent 
of  the  alleged  decedent  being  substituted  for  the  admin- 
istrator should  alleged  decedent  subsequently  appear  nud 
the  payment  of  costs,  sections  £66  to  272  of  ru  3.  Mis- 
souri 1929, 

In  the  case  of  Vaughn  vs.  Cad-well,  279  3,  ,r.'. 
170,  1.  c.  171,  the  cojrt,  in  discussing  the  statutes 
relating  to  the  declaring  of  a person  legally  dead  said: 

T,It  was  only  by  reason  of 
statutory  enactment  that  ad- 
minist  ation  could  be  had  up- 
on plaintiff’s  estate,  duo  to 
the  presumption  of  death  after 
an  absence  of  seven  years,  and 
the  statutes  must  be  strictly 
complied  with.” 

In  the  case  of  Cunnius  vs.  leading  school 
district,  198  U.  3.  458  1.  c.  470,  the  Juprene  Court 
of  the  IJn'ted  3tatos  had  before  it  for  consideration 
stetutes  concerning  the  declaring  of  a person  legally 
dead  with’n  the  >tate  of  Pennsylvania,  from  which  it 
appears  our  statutes  are  patterned.  In  this  case  the 
c urt  aptly  discusses  the  reason  for  the  nece  sity  of 
this  type  of  legislation.  The  court  said: 

"Three  characters  of  interest 
invoke  a necessity  for  legis- 
lation concerning  this  diffi- 
cult and  important  subject. 
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I irst.  The  Interest  of  the 
person  himself  ’•’ho  has  dis- 
appeared. If  It  is  true  thet 
generally  speaking  every  per- 
son is  hold  at  his  o’Mn  peril 
to  natch  over  his  own  pro  orty, 
nevertheless  the  Ian  ores  a 
duty  to  nrotert  those  *ho  fron 
incapacity  ere  unable  to  direct 
their  affaire.  It  la  u on 
principle  of  'ublic  order  that 
the  appointment  of  tutors  to 
minors  or  curators  to  the  in- 
sane rest3.  It  is  indeed  nat- 
ural to  ’resume  that  a person 
who  has  disappeared,  if  he  con- 
tinues to  exist,  1 s prevented 
from  returning  b some  obstecle 
stronger  than  his  own  ’"ill,  and 
which,  therefore,  Places  him  in 
the  catercry  of  an  incapable 
person,  whoec  interest  it  is 
the  d”ty  of  the  law  to  protect. 

^nd  it  is  for  this  reason  that 
the  provisions  as  to  t bsence  in 
the  code  are  placed  in  the  chapter 
treating  of  the  statue  of  ..ersons 
because  the  absentee,  in  the  leg- 
al sense,  is  a person  occupying 
e peculiar  legal  status.  Second. 
The  duty  of  the  lawmaker  to  c n- 
sider  the  rights  of  thi’-d  oerties 
era*  nst  the  absentee,  especially 
those  who  have  rights  "hich  v uld 
de  end  upon  the  death  of  the  ab- 
sentee. Third.  Finally,  the 
arel  interest  of  society  which 
nay  reuuire  that  property  does 
not  re  ’.ain  abandoned  without  some 
one  re -resenting  it  and  ^ ith  ut 
an  owner.  . . .’* 
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In  vierj  of  the  above  it  i3  our  o inion  that 
the  estate  of  Arthur  acheis  must  he  administered  in 
accordance  with  the  tar  s of  the  statutes  relating  to 
the  administering  of  estates  of  parsons  presumed  to  he 

dead. 


Very)  t .-uly  yours , 


’ : 7 " s • • 1 , 7T  • ry  jHp.m  VfTj* 

sslstant  attorney  General 


«.:■  riOVJSD : 


J.  1.  T.  YxAH 

(ncting)  attorney  General 


. .Co : Ji; 


TAXATION  AND  REVENGE 


Liability  of  employees  of 
Federal  Reserve  Banks  for 
Missouri  Income  Taxes. 


Hon.  Forrest  Smith, 
State  Auditor, 
Jefferson  City,  Mo. 

Deer  Sir: 


A request  for  an  opinion  has  been  received 
from  you  under  date  of  April  19,  1937,  such  request 
being  in  the  following  terms: 

*1  would  like  an  opinion  from  your 
office  as  to  whether  or  not  the  com- 
pensation received  by  employees  of 
* the  Federal  Reserve  Banks  is  exempt 

from  Missouri  income  tax.” 

R.  S.  Mo.  1929,  sec.  10119,  provides  in  part 
es  follows* 

"The  following  income  shall  be  exempt 
from  the  provisions  of  this  article. 

* * * (5)  The  compensation  of  public 
officers  for  public  service  where  the 
taxation  thereof  would  be  repugnant  to 
the  constitution  * * 

The  question  which  you  have  asked,  therefore,  raises 
the  question  of  whether  the  United  States  Constitution 
or  any  federal  statute  prohibits  the  imposition  of  the 
tax  in  question,  since  the  Missouri  statute  above  quot- 
ed leaves  it  to  federal  law  to  decide  if  this  income  is 
exempt,  and  the  Missouri  statute  only  purports  to  follow 
the  federal  law.  In  other  words,  if  federal  law  does 
not  prohibit  the  tax,  it  is  levied  by  the  Missouri 
statute,  as  such  a tax  would  ot  be  repugnant  to  the 
Missouri  Constitution  or  other  Missouri  statutes. 

There  is  s federal  statute  on  tax  exemption 
of  Federal  Reserve  Banks,  which  provides  as  follows: 

"Federal  reserve  banks,  including  the 
capital  stock  and  surplus  therein,  and 
the  income  derived  therefrom  shall  be 
exempt  from  Federal,  State  and  local 
taxation,  except  taxes  upon  real  estate." 

( December  23,  1913,  c.6,  sec.  7,  38  Stat. 

P58;  March  3,  1919,  c.  101,  sec.  1,  40 
Stat.  1314;  12  U.S.C.A.,  sec.  531.) 
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It  might  be  noted  in  passing  that  R.  S.  Mo. 

1928,  see.  10119,  quoted  above,  only  exempts  oompen3at icn 
of  "publio  officers  for  public  service" , and  only  In  such 
cases  where  it  would  be  repugnant  to  the  constitution, 
and  says  nothing  about  repugnance  to  sny  federal  statute. 
However,  in  our  opinion,  this  federal  statute  cannot  be 
controlling  for  reasons  which  wi 11  appear  more  fully  below. 
If  the  State  of  Missouri  Is  not  prohibited  by  the  Consti- 
tution of  the  United  States  or  by  its  organic  law  from 
esnassing  this  tax,  Congress  cannot  take  away  the  state’s 
power  to  imnoa©  it,  and  if  the  tax  Is  prohibited  by  the 
Constitution  of  the  United  States,  the  federal  statute  is 
unnecessary. 


This  leaves  for  consideration  the  nature  and 
functions  of  Federal  Reserve  Banks  and  their  relationship 
to  the  ttovomment  of  tho  United  States,  in  order  that  it 
may  bo  determined  whether  they  are  so  closely  related  to 
that  government,  ami  such  essentially  governmental  instru- 
mentalities, that  tho  Income  of  their  employees  Is  with- 
drawn by  the  Constitution  of  the  United  States  from  taxation 
by  the  State  of  Missouri. 


I. 

fei'-ZRai.  iu.d  mv  : banks. 

The  Federal  Reserve  Bunks  v;ere  originally  created 

by  an  Act  of  December  23,  1913,  known  as  the  "Federal  Reserve 
Aot  " , 38  Stut.  251.  The  major  amendments  have  bean  tied©  by 
an  Act  of  (Tune  16,  1933,  known  es  the  "Banking  Act  of  1933", 

48  Stat.  163,  ami  an  Act  of  August  23,  1935,  known  as  the 
"Banking  Act  of  1835",  49  Stat.  664.  Those  statutory  pro- 
visions are  found  in  Vol.  If  of  the  U.5.  Code  Ann.,  pp.  466 
et  seo.  They  are  so  voluminous  that  v/e  deem  it  advisable 
to  offer  only  a brief  svnopsis  of  them. 

There  ere  twelve  Federal  Reserve  Banks  in  this 
country,  of  which  two  ore  in  Missouri,  and  each  Federal 
Reserve  Bank  has  member  banks  located  in  its  di  strict,  in- 
cluding all  national  banks  therein  and  certain  state  banks. 

The  capital  of  the  Federal  Reserve  Banks  is  provided  by 
member  banks  who  subscribe  for  shares  to  the  extent  of 
6$  of  their  own  capital  and  surplus,  which  shsrer  pay  dividends 
at  the  rate  of  6ji»  Bividends  earned  by  the  Federal  Reserve 
Banks  in  excess  of  6jit  are  added  to  the  surplus  of  the  Federal 
Reserve  Banks. 
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Among  the  funotl  ns  of  the  Federal  Reserve  Banks 
are  the  following:  1.  Acting  as  depositaries  of  the  re- 
serves which  their  member  banks  are  required  to  maintain, 
these  reserves  consisting  of  certain  percentages  of  de  osit 
liabilities  of  member  banks  fixed  within  statutory  limits 
by  the  Federal  Reserve  Board.  £•  Making  loans  and  discounts 
for  member  banka,  with  the  interest  and  discount  rates  sub- 
ject to  review  and  determination  by  tne  Federal  Reserve  Board. 
3.  Acting  as  fiscal  agents  and  depositor ios  of  the  United 
States  Treasury,  performing  services  such  as  paying  government 
checks,  taking  subscriptions  for  government  bonds,  redeeming 
government  bonds,  etc.  4.  Isn  lag  federal  reserve  notes 
which  arc  legal  tender,  such  no  fees  constituting  ebout  two- 
thirds  of  the  circulating  currency  of  the  country  (Fed.  Res. 
Bulletin  1936,  p.  969). 

Saoh  Federal  Reserve  Bank  is  governed  by  a Board 
of  Directors,  six  of  whom  are  chosen  by  member  banks  and  the 
other  three  by  the  Federal  Reserve  Board,  whloh  consists  of 
seven  members  appointed  by  the  president  of  the  United  States 
a :d  which  exercises  e genera!  supervisory  control  over  the 
Federal  Rat? errs  Banks. 

The  foregoing  does  not  purport  to  be  a complete 
description  of  the  Federal  Reserve  System,  but  it  should  be 
sufficient  to  serve  as  a basis  for  this  opinion. 


II. 


INT - 00VE3 m ^HTAL  EXEMPTION  FROM 
TAXATION  of  O BTAIN  3TATK  AND  FED- 
ERAL INSTRU’TENTA'ITI^S. 

There  was  established,  in  the  case  of  MoCullooh 
v.  Maryland,  4 Wheat.  316  (1819),  the  principle  that  it  is 
a necessary  oorrelary  to  our  dual  system  of  government  that 
one  government  should  be  free,  in  the  exero Lae  of  its  govern- 
mental functions,  from  tax  burdens  inr  osed  by  the  other 
government.  There  is  no  specific  provision  in  the  constitution 
to  this  effect,  but  Chief  justice  Marshall  deduoed  it  from  the 
four  corners  of  the  Constitution  of  the  United  States. 

"It  Is  an  established  principle  of  our 
constitutional  system  of  dual  government 
that  the  instrumentalities,  means  and 
operations  whereby  the  United  States 
exeroisss  its  governmental  powers  are 
exempt  from  taxation  by  tho  states,  and 
that  t. e instrumentalities,  means  and 
operations  whereby  the  states  exert  the 
governmental  powers  belonging  to  them 
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are  squally  exempt  from  taxation  by 
the  United  States.  T Is  principle 
is  Implied  from  the  independence  of 
the  national  and  state  governments 
within  their  respective  spheres  and 
from  the  provisions  of  the  Constitu- 
tion which  look  to  the  maintenance  of 
the  dual  system.  Collector  v.  Day 
(Buffington  v.  Pay)  11  7 a 11.  113,  126, 

127,  20  L.ed.  122,  126,  127;  Villcutts 
v.  Bunn,  2d8  U.S.  218,  224,  225,  ante, 

304,  306,  71  A.L.R.  1260,  3.Ct.l25. 
ihere  the  principle  applies  it  is  not 
affeoted  by  the  amount  of  the  particular 
tax  cr  the  extent  of  the  resulting  in- 
terference, but  is  absolute.  k’Culloch 
v.  Maryland,  4 Vheat.  316,  430,  4 L.ed. 

579,  607;  United  3tstes  v.  Baltimore  & 

O.R.Co.  17  Trail.  322,  327,  21  L.ed.  597, 

599;  Johnson  v.  Maryland,  *54  U.S.  51, 

55,  50,  65  L.ed.  126,  12S,  129,  41  3. 

Ct.  16;  Gillespie  v.  Oklahoma,  257  U.S. 

5C1,  305,  66  L.ed.  33G,  340,  42  S.Ct. 

171;  Crandall  v.  Nevada,  6 Well.  35, 

44-46,  IS  L.ed.  743,  747,  740. 

"Of  oourse,  the  reasons  underlying  the 
principle  mark  the  limits  of  its  range. 

Thus  * * it  * hue  been  held  where 

a state  departs  from  her  usual  govern- 
mental functions  and  * engages  in  a 
business  which  Is  of  a private  nature* 
no  immunity  crises  in  respect  of  her  own 
or  her  agents*  operations  in  that  busi- 
ness. & uth  Carolina  v.  United  States, 199  U. 

S.  4.T7  (ir05),  50  L.ed.  261,  26  S.Ct. 

110,  4 Ann.Cas.  737." 

Indian  Motocyoie  Co.  v.  U.S.,  203  U.S. 

570,  575,  576  (1931). 

The  cnee  of  South  Carolina  v.  United  States,  supra, 
wan  the  first  case  In  which  the  Supreme  Court  of  the  United 
Statec  definitely  enunciated  the  limitation  on  the  rule  of 
int-r-governmontal  exemptions  from  taxation.  In  that  case 
the  State  of  South  Carolina  had  taken  ever,  as  a state  monopoly,  the 
liquor  business  and  advonoed  the  doctrine  of  McCulloch  v.  Mary- 
land, us  a basis  for  opposing  the  payment  of  fuueral  lloeuee 
taxes.  The  Supreme  Court  reviewed  the  doctrine  of  inter- 
governmental instrumentalities,  and  especially  certain  of  such 
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decisions  which  intimated  that  the  dootrine  has  limits, 
and  said* 

"These  decisions,  whi'o  not  controlling 
the  quest!  .n  before  us,  indicate  that  the 
thought  has  been  ttot  the  exemption  of 
state  agencies  and  instrumentalities  from 
National  taxation  is  limited  to  those  whioh 
era  of  n strictly  governmental  character, 
and  does  not  extend  to  those  nhloh  are  used 
by  the  Stats  in  the  currying  on  of  an  or- 
dinary privute  business." 

199  U.S.  461. 

The  court  held  thut  the  tax  must  be  paid. 

Thirty  years  later  the  suue  question  was  present- 
ed to  the  Supreme  C urt  of  the  United  States  in  the  case 
of  Ohio  v.  Helvering,  P 98  U.S.  360  (1934)  and  the  court 
reached  the  Bane  result,  und  said; 

"If  a state  chooses  to  go  into  the  business 
of  buying  and  selling  commodities,  its  right 
to  do  so  nay  le  conceded  so  far  as  the  federal 
Constitution  is  concerned;  but  the  exorcise 
of  the  right  is  not  the  performance  of  a 
governmental  funotion,  and  must  find  its 
support  in  b vne  authority  apart  from  the 
police  power.  ..'hen  a state  enters  the 
market  place  seeking  cu stone re , it  divests 
Itself  of  its  quasi  sovereignty  pro  t&nto, 
and  takes  on  the  character  of  a trader,  so 
far,  at  least,  as  the  taxing  power  of  the 
federal  government  is  concerned." 

f 92  U.S.  369. 

If  the  argument  should  be  made  that  the  rot&il 
liquor  business  is  a puroly  prlvute  and  .roprietary  enter- 
prise, and  not  for  the  public  welfare,  and  therefore  is 
entirely  different  from  tne  public  purposes  sought  to  be 
served  by  the  Federal  Beservo  System,  the  case  of  Helvcrlng 
Towers,  293  U.S.  214  (1934)  will  be  of  Interest.  In 
that  case  the  question  was  whether  the  cosj,  ensation  of  the 
members  of  the  boerd  of  trustees  of  the  Boston  Elevated 
Railway  Company  wore  constitutionally  exempt  from  federal 
lnoome  taxes.  The  trustees  were  appointed  by  the  Governor 
with  the  edvlee  ar.d  consent  of  the  Council,  wore  obliged  to 
be  sworn  before  entering  upon  their  duties  and  wero  charged 
with  the  management  and  operation  of  the  company,  und  were 
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given  "possession  of  said  properties  in  behalf  of  the 
Commonwealth?.  Under  the  act  governing  tile  railway, 
the  trustees  were  to  fir  feres,  and  Jn  the  event  there 
were  uny  opera t. lag  daf'oita,  the  Commonwealth  was  to 
pay  thorn,  f*nd  for  a ten  year  oer'od  there  wore  dofloits 
every  year. 


The  .So  presto  Judicial  Court  of  ! !ao  sac  huso  tts 
hod  upheld  the  statute  as  one  enacted  for  a public  purpose 
and  characterized  the  "public  operation"  us  "undertaken 
by  the  Commonwealth , not  a*  a source  of  profit,  but  solely 
for  the  general  welfare".  Chief  justice  Hughes  held 
that  the  trustees  cou  'd  not  eeoaoe  the  federal  lne*ne  tax, 
end  said; 

"Tho  3t,ete  ou  i not  withdraw  sources  of 

revenue  from  the  federal  taxing  power 
by  engaging  in  bus’ nesses  which  constitute 
a departure  from  t^e  usual  governmental 
functions  find  to  which,  by  resson  of  their 
nature,  the  federal  taring  rower  would 
normally  extend.  The  fact  that  the  State 
h*8  nower  to  undertake  such  enterprises, 
and  that  they  are  undertaken  for  what  the 
State  conceives  to  be  the  nubble  benefit, 
c.oes  not  establish  inL'TWtiby  (citing  casco). 

The  neoesBarv  protection  of  the  Independence 
of  the  state  government  le  r.ot  deemed  to  go 
30  far . " 

£93  U.  3.  22f>. 

"If  the  buaines.fi  itself,  by  retit^on  of  its 
character,  is  not  immune,  although  under- 
taken by  the  State,  from  e federal  excise 
tax  unon  Its  operations,  upon  whet  ground 
can  it  be  said  that  the  compensation  of 
those  who  ooncluot  the  enterprise  for  the 
State  la  exempt  Trcja  a federal  Income  tax? 

Their  compensation,  whether  paid  out  of 
the  returns  from  the  business  or  otherwise, 
can  have  no  quality,  so  far  as  the  federal 
taxing  power  ia  concerned,  superior  to  that 
of  the  enterprise  in  which  the  com  onset ed 
service  is  rendered." 

293  U.  S.  227 . 
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XXX. 

TH^  IE!’  RAL  111  UNITY  FROM  STATE  TAX- 
ATION IS  MUTUAL  AND  CO -BAT  Km  ATTH 

thi;  stat;j  immunity  from  federal  tax- 
ation. 

We  have  attempted  abovo  to  show  tha  origin  end 

present  stetus  of  the  doctrine  of  tax  exemption  of  inter- 
governmental instrumental it lea  and  to  show  that  a qualifi- 
cation on  that  doctrine  has  become  as  well  established  as 
the  doctrine  itself.  In  ell  of  the  cases  which  we  have 
discovered,  we  hove  feu^d  no  distinction  made  between  the 
state’s  exemption  from  federal  taxation  and  the  federal 
exemption  from  statn  taxation,  and  many  of  the  oases  have 
specifically  stated  that  they  are  mutual  and  have  the  samo 
aoo’-e  and  extent.  Thus,  in  Indian  Motocyole  Co.  v.  U.  S., 

283  U.  3.  570,  577  (1531)  tho  court  said  "that  under  the 
implications  of  the  Constitution  tho  governmental  agencies 
and  operations  of  the  states  here  tho  same  immunity  from 
Federal  taxetion  that  like,  egencies  end  operations  of  the 
United  States  have  from  taxation  by  the  s tat so”. 

In  Will outs  v.  Bunn,  2e2  U.  C.  216  (1931)  the 
court  said  Hthe  familiar  aphorism  is  (that  es  tha  means  and 
instrumentalities  employed  by  the  general  government  to  carry 
into  operation  the  powers  granted  to  it  ore  exempt  from  tax- 
ation by  the  states,  so  nrn  those  of  the  states  exempt  from 
taxation  by  tho  government ♦" . And  in  Fox  Film  Corp.  v.  Doyal, 
206  U.  f?.  ■ 3,  188  (1932),  the  court  said  "the  rinciple  of 
the  immunity  from  state  taxation  of  instrumental It ieo  of  the 
Federel  Government,  8 id  of  the  corresponding  immunity  of  state 
instrumentalities  from  foderel  taxation  - essential  to  the  main- 
tenance of  our  dual  system  - has  its  inherent  limitations.  It 
i 8 eimed  at  the  protection  of  tho  operations  of  government. 
(M’Culloch  v.  Maryland , 4 heat.  316,  436,  4 L.ed.  579,  603), 
and  the  immunity  does  not  extend  ’to  anything  lying  outside 
or  beyond  ftovnmmental  functions  and  their  exartlone.  ’ " 

If  tho  lmmnity  of  one  government  from  taxation 
by  the  other  is  completely  reciprocal,  and  if,  oa  is  estab- 
lished by  tho  cases  above,  a state  ’ nstrusientaliby  dust  exer- 
cise an  essential  governmental  function  to  escape  federal 
taxation,  end  or.nnot  escc. oe  ouch  tuxution  merely  becmiee  it 
is  functioning  for  tho  general  welfare  or  the  public  benefit, 
then  tho  same  principle  must  ppply  to  federal  agc'clea.  The 
case  of  Railroad  Co.  v.  ror.istcn,  18  Well.  5 (1873)  involved 
e state  property  tax  on  tho  assets  of  a ral Iroed  chartered  by 
Congress*  The  cotirt  acid: 
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"Ad  mitt  ng,  than,  fully,  33  we  do,  that 
the  company  *a  on  agent  of  the  General 
government,  designed  to  he  employed, 
and  actually  employed,  in  the  legitimate 
service  of  the  government,  both  military 
and  postal,  does  it  necessarily  follow 
that  its  property  is  exempt  from  State 
taxation^" 

1G  Wall.  SE. 

The  court  answered  this  question  in  the  negative. 


To  return  to  the  employees  of  the  Federal  Reserve 
Banks,  It  has  bean  seen  that  a"*],  of  the  stock  in  those  banks 
is  owned  by  the  member  banks,  end  six  of  the  nine  directors 
or  each  Federal  Reserve  Bank  are  selected  by  the  member  banks. 
The  Foderal  Reserve  Banks  engage  in  the  business  of  accepting 
certain  kinds  of  deposit*  both  from  the  government  and  the 
reserve  deposits  of  the  member  banks.  They  dlsoount  notes 
and  make  private  loans,  end  dividends  from  profite  ore  paid 
to  the  member  banks  who  are  stockholders.  It  is  true  that 
the  Federal  Reserve  System  won  created  for  a public  purpose 
and  that  it  guides  the  fisoel  end  banking  policies  of  the 
United  states  Government  to  e lrr«e  extent,  but  its  non- 
governmental functions  and  dealings  would  seem  sufficient 
to  .justify  the  application  of  the  !Aiseouri  income  tax  laws 
to  its  employees.  as  noted  in  Flint  v.  Stone  Tracy  Co., 

2P0  U.  S.  107  (1911): 

MIn  the  oeae  of  South  Carolina  v.  United 

States,  1S7  U.S.  457,  this  court  held 
fcheb  when  a State,  acting  within  its  law- 
ful authority,  undertook  to  carry  on  the 
liquor  business  it  did  not  withdraw  the 
agencies  of  the  state  carrying  on  the  traffic 
from  the  operation  of  the  internal  revenue 
laws  of  the  United  States.  If  a State  may 
not  thus  wd  thdraw  from  the  operat ion  of  a 
Federal  taxing  law  a subject-matter  of  such 
taxation,  it  is  difficult  to  sec  how  the  in- 
corporation of  companies  whose  service,  though 
of  a public  nature,  is,  nevertheless,  with 
a view  to  private  profit,  can  have  the  effect 
of  denying  the  Federal  right  to  reach  such 
properties  and  activities  for  the  purposes 
of  revenue. 
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"It  is  no  part  of  the  essential  governmental 
funotions  of  a State  to  provide  means  of 
transportation,  supply  artificial  light, 
water  and  the  like.  These  objects  are 
often  accomplished  tiirough  tte  medium  of 
private  corporations,  and,  though  the  public 
any  derivo  a benefit  from  such  operations, 
the  companies  carrying  on  such  enterprises 
ere,  nevertheless,  private  companies,  whose 
business  is  prosecuted  for  private  emolument 
and  advantage.  For  the  purpose  of  taxation 
they  stand  upon  the  same  footing  as  other 
privet e corporations  upon  which  special 
franchises  have  been  conf erred. " 

E2C  U.  3.  172. 

The  question  which  you  hevs  asked  is  not  free 
from  doubt.  a similar  question  is  now  pending  before  the 
Supreme  Court  of  Missouri  in  a test  case  involving  the 
applicability  of  the  Missouri  Income  Tax  Law  to  an  employee  of 
the  several  units  of  the  United  States  Farm  Credit  Adminis- 
tration - State  ex  rel  Baumann  v.  Bowles,  Ho*  55EC9  - 
whioh  will  probably  be  argued  before  the  Court  en  banc  in 
September  of  this  year.  If  thet  case  is  decided  on  the 
rrarits  and  is  decided  in  our  fever,  we  believe  thet  its 
decision  would  govern  the  employees  of  Federal  Reserve  Banks, 
and  unless  that  c&ue  ie  decided  adversely  to  us,  wo  are  net 
willing  to  advise  ycu  to  exempt  employees  of  the  Federal 
Reserve  Banks  from  Missouri  income  taxes. 

In  conclusion,  it  is  our  opinion  that  employees 
of  the  Federal  Reserve  Bu.iks  aro  liable  for  Mirsouri  income 
taxes  on  their  income  received  ns  c "opensat Ion  from  such  banka. 


Very  truly  ycurs. 


EDWARD  H.  raix  .R, 

Assistant  Attorney  General. 


APPROVED: 


J.  3.  TAYLOR, 

(Acting)  Attorney  General. 


LIQUOR:  Approuf for  Department  of  Liquor  Control 
ri  'jannot  be  used  to  pay  expenses  of  witnesses 

subpoenaed  by  the  S’fc&te  or  Liquor  Control^ 


Kay  24,  1937. 


Honorable  Forrest  Smith 
State  auditor 
Jefferson  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
requesting  an  opinion  from  this  Department,  which  reads 
as  follows: 


"I  ha-re  had  presented  to  me  for 
payment  a number  of  bills  simi- 
lar to  the  following: 

f The  following  is  an  itemized 
account  of  the  mileage  and  ex- 
penses due  me  in  the  matter  of 
the  application  to  revoke  the 
state  Liquor  License  of  C.  A. 
Cantrell . 

J.ileage  from  Quilin 
to  Jefferson  City 
and  return,  560  miles 


at  5? £,28.00 

Room  and  meals 4.90 

Total -SETSC’ 


These  bills  have  been  approved  by  the 
Liquor  Commissioner  for  payment  out  of 
his  appropriation  for  Operation. 

The  question  has  arisen  as  to 
whether  the  state  is  liable  for  the 
payment  of  mileage  and  expenses  in 
a hearing  before  the  Supervisor  of 
Liquor  Control  of  this  state . 
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-n.8  the  payment  of  similar  bills 
promises  to  run  into  a large  sum 
of  money  during  the  next  biennium, 

I vould  like  an  opinion  from  your 
office  as  to  the  legality  of  such 
payments 

The  following  Section  of  the  Liquor  Control 
j\ ot  provides  that  the  Supervisor  of  Liquor  Control  may 
issue  subpoenas  and  all  necessary  processes  when 
neoessary . 


"Sec.  13:  The  Supervisor  of  Liquor 
Control  shall  have  the  authority 
to  revoke  for  cause  all  such 
lioenses;  * * * 

"Establish  rules  and  regulations 
for  the  oonduot  of  the  business 
oarried  on  by  each  specific 
lioensee  under  the  license  and 
such  rule 8 and  regulations  if 
not  obeyed  by  every  lioensee 
shall  be  grounds  for  the  revoca- 
tion of  the  lioense; 

"The  right  to  examine  books, 
records  and  papers  of  each  li- 
oensee and  to  hear  and  deter- 
mine complaints  against  any 
lioensee; 

"To  issue  subpoenas  and  all 
neoessary  processes  and  re- 
quire the  production  of  papers, 
to  administer  oath  and  to  take 
testimony; 

"and  to  make  such  other  rules  and 
regulations  as  are  neoessary  and 
feasible  for  carrying  out  the  pre- 
cisions of  this  act,  as  are  not 
inconsistent  with  this  act." 
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Furthermore,  Section  26  of  the  Liquor  Control 
Act  provides  when  the  Supervisor  of  Liquor  Control 
may  revoke  licenses  and  in  what  manner, 

"Sec.  26:  Whenever  it  shall  be 
shown,  or  whenever  the  Super- 
visor of  Liquor  Control  has 
knowledge  that  a dealer  licensed 
hereunder,  has  not  at  all  times 
kept  an  orderly  place  or  house, 
or  has  violated  any  of  the  pre- 
visions of  this  aot,  said  Super- 
visor of  Liquor  Control  shall  re- 
voke the  license  of  said  dealer, 
but  the  dealer  must  have  ten 
(10)  days*  notice  of  the  applica- 
tion to  revoke  his  license  prior 
to  the  order  of  revocation  issu- 
ing, with  full  right  to  have 
counsel,  to  produce  witnesses  in 
his  behalf  in  such  hearing  and 
to  be  advised  in  writing  the  grounds 
upon  which  his  license  is  sought 
to  be  revoked." 

From  a careful  reading  of  the  above  provisions 
of  the  Liquor  Control  -act  it  can  be  easily  seen  that  the 
Legislature  fully  intended  the  Supervisor  of  Liquor  Con- 
trol should,  when  he  deemed  it  necessary,  Bubpoena  witnesses 
to  appear  before  him  and  testify  in  behalf  of  the  State, 
as  well  as  giving  the  licensee  cited  notice  to  appear  and 
show  cause  why  his  license  should  not  be  revoked,  and  like 
opportunity  to  appear  with  witnesses  and  be  heard.  The  law 
is  mandatory  that  the  Supervisor  of  Liquor  Control  give  the 
licensee  ten  (10)  days*  notice  to  appear  and  show  cause  why 
his  license  should  not  be  revoked  for  a violation  of  the 
Liquor  Control  Aot.  It  follows  that  the  same  privilege  is 
accorded  the  Supervisor  of  Liquor  Control  to  present 
witnesses  for  the  State  when  he  deems  it  necessary.  In 
many  instances  this  is  absolutely  essential  to  prove  the 
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guilt  of  said  licensees.  In  the  absence  of  such  testi- 
mony there  would  be  insufficient  evidence  to  support  a 
revocation. 

Now  that  the  Supervisor  of  Liquor  Control  has 
the  power  to  subpoena  witnesses  when  necessary  to  his 
oase,  we  cone  to  the  main  question,  which  is—  "Is  the 
State  liable  for  said  witnesses'  expenses,  and  if  so, 
has  the  Legislature  appropriated  money  for  the  payment 
of  same?" 


The  common  law  rule  was  that  witnesses'  expenses 
and  fees  should  be  tendered  before  they  could  be  com- 
pelled to  attend  court.  Smith  vs.  Barger,  9 Yerg.  (Tenn.) 
322.  This  rule  has  been  abrogated  in  most  jurisdictions 
today  by  statutory  provisions.  In  this  State  statutory 
provisions  have  been  enacted  whereby  witnesses  in  most 
cases  are  entitled  to  fees  and  expenses.  Section  11798 
R.  S.  Mo.  1929  reads  in  part  as  follows: 

"Witnesses  shall  be  allowed  fees 
for  their  services  as  follows: 

For  attending  any  court  of  record, 
reference,  arbitrators,  commission- 
er, clerk  or  coroner,  at  any  in- 
quest or  inquiry  of  damages,  within 
the  county  where  the  witness  re- 
sides, each  day,  vl*50.  For  like 
attendance  out  of  the  county  v/here 
witness  resides,  each  day  v2.00. 

For  traveling  each  mile  in  going  to 
and  returning  from  the  place  of  trial, 

.05.  For  attending  before  a justice 
of  the  peace,  each  day,  $1.00.  For 
traveling  each  mile  in  going  to  and 
returning  from  the  place  of  trial 
before  a justice  of  the  peace,  .05. 

For  attending  under  the  law  to  per- 
petuate testimony,  the  sane  fees  as 
are  allowed  for  attending  a court  of 
record  in  like  oases." 
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For  this  service  the  Clerk  makes  out  a fee  bill, 
and  same  is  charged  as  costs  in  the  case. 

After  a careful  examination  of  the  Appropriation 
.net  of  1935  we  find  no  provision  in  the  whole  ^ot  specifi- 
cally appropriating  any  money  to  defray  expenses  of 
witnesses  called  in  by  the  Supervisor  of  Liquor  Control, 
or  subpoenaed  by  him  to  testify.  Provisions  pertaining  to 
appropriations  for  the  Liquor  Department  are  contained  in 
three  Sections,  which  read  as  follows: 

Section  33,  pp.  102-103,  Laws  of  1935. 

"There  is  hereby  appropriated  out  of 
the  State  Treasury,  chargeable  to  the 
general  revenue  fund,  the  sum  of  Four 
Hundred  Six  Thousand  Dollars  (£406,000.00) 
to  the  Department  of  the  Supervisor  of 
Liquor  Control,  to  pay  for  the  personal 
servioe , additions  and  operating  expenses 
required  in  connection  with  the  adminis- 
tration of  the  Liquor  Control  Law,  passed 
by  the  Fifty-Seventh  General  Assembly, 

Extra  Session,  as  follows: 

A.  Personal  Service. 

oalaries  and  wages  of  Supervisor  of 

liquor  oontrol,  accountants,  auditors, 

bookkeepers,  inspectors,  stenographers, 

olerks  and  other  necessary  employees...  £200,000.00 

B.  additions: 

Original  purchase  of  transporting  and 
conveying  equipment,  and  necessary 

office  furniture  and  equipment 6,000.00 

D.  Operation: 

General  expenses  consisting  of  communi- 
cation, binding  and  printing,  trans- 
portation of  things,  travel,  stationery, 
office  supplies,  and  other  general  and 
miscellaneous  expenses 200, 000. 00 


TO  TO, 


£406,000.00" 
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The  Missouri  Constitution  prohibits  any  money 
being  paid  out  of  the  Treasury  of  this  State  in  the 
absence  of  an  Appropriation  ^ot  by  the  General  Assembly. 
Section  19  of  article  X of  the  Missouri  Constitution, 
provides  in  part: 

"No  moneys  shall  ever  be  paid  out 
of  the  treasury  of  this  State,  or 
any  of  the  funds  under  its  manage- 
ment, except  in  pursuance  of  an  ap- 
propriation by  law.  * * " 

The  reason  for  such  a Constitutional  provision 
is  stated  in  C.  J«,  ~ec.  381,  pp.  235-6,  which  reads  as 
follows : 

"The  constitutions  in  many  states 
provide  *that  no  money  shall  be  paid 
or  drawn  from  the  state  treasury 
or  warrant  drawn  therefor  except  in 
pursuance  of  speoifio  appropriations 
made  by  law.  The  object  of  such  a 
provision  is  to  prevent  the  expendi- 
ture of  the  people's  funds  without 
their  own  oonsent,  expressed  either 
by  themselves  in  the  state  constitu- 
tion or  by  their  representatives  in 
legislative  acts.  * * * " 

Section  43  of  Article  IY,  of  the  Missouri  Consti- 
tution prohibits  money  to  be  drawn  from  the  State  Treasury 
except  in  pursuance  to  regular  appropriation  made  by  law. 

"All  revenue  collected  and  moneys 
reoeived  by  the  State  from  any 
source  whatsoever  shall  go  into  the 
treasury,  and  the  General  Assembly 
shall  have  no  power  to  divert  the 
same , or  to  permit  feoney  to  be  drawn 
from  the  treasury,  except  in 
pursuance  of  regular  appropriations 
made  by  law." 


Honorable  Forrest  oraith 
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'•e  think  the  Legislature  never  intended  a 
witness  who  night  h^ve  suoh  information  or  knowledge  of 
illegal  acts  by  liquor  licensees  should  be  required  to 
defray  his  own  expenses  to  and  from  Jefferson  City, 
Missouri,  in  order  that  the  State  of  Missouri  should  gain 
the  benefit  of  his  testimony.  This  in  no  other  instance 
is  required  of  a witness  in  this  ttate.  Therefore  it 
unquestionably  must  have  been  the  intention  of  the  Legis- 
lature in  enacting  Sections  13  and  26,  supra,  that  said 
witnesses  subpoenaed  by  the  Supervisor  of  Liquor  Control 
should  testify  for  this  State  against  a liquor  violator 
should  reoeive  their  expenses. 

However,  in  determining  the  lav/  on  this 
question  the  intention  of  the  Legislature  is  not  the  pre- 
dominating factor.  It  may  have  fully  Intended  these 
witnesses  be  reimbursed  for  expenses,  but  in  the  absence 
of  an  Appropriation  Act  to  defray  said  expenses,  said 
witnesses  are  not  entitled  to  their  expenses.  The  reason 
for  this  is  already  stated  in  59  C.  J.,  section  361,  supra, 
the  objeot  being  to  prevent  the  expenditure  of  the  people’s 
funds  without  their  consent  expressed  either  by  themselves 
in  the  State  Constitution  or  by  their  representatives  in 
Legislative  acts,  i.lso  Section  19  of  Artiole  X,  Missouri 
Constitution  and  Jection  43  of  article  IV,  supra,  support 
this  theory. 

Turning  to  the  appropriation  Act  of  1935  for  the 
Liquor  Department,  a most  liberal  interpretation  of  ~ub- 
seotlons  A and  B cannot  possibly  inolude  an  appropriation 
for  reimbursement  to  witnesses  for  expenses  to  and  from 
said  hearings.  This  leaves  Sub-section  D,  which  is  an  ap- 
propriation for  operation,  and  the  only  provision  in  this 
Act  whioh  might  be  applicable,  reads  as  follows: 

" * * ivnd  other  general  and  mis- 
cellaneous expenses. H 

In  Meyers  vs.  Kansas  City,  18  3.  W . (2d)  900, 

1.  o.  901,  the  Court  had  the  following  to  say  as  to  the 
proper  construction  to  be  plaoed  on  Appropriation  Acts: 


Honorable  Forrest  Smith 
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"Another  general  rule  in  the  con- 
struction of  statutes,  applicable 
as  well  to  municipal  ordinances, 
is  that  sots  of  the  character  here 
under  review  are  to  be  strictly 
construed." 

In  William  P.  nunwoody  vs.  U.  b . , 22  Ct.  Cl. 

269,  1.  c.  280,  the  Court  said: 

"The  adjectives  contingent,  incidental 
and  miscellaneous , as  used  in  appro- 
priation bills  to  qualify  the  word 
’expenses f have  a technical  and  well- 
understood  meaning;  It  is  usual  for 
Congress  to  name  the  principal  classes 
of  expenditure  which  they  authorize, 
such  as  clerk  hire,  fuel,  light,  postage, 
telegrams,  etc.,  and  then  to  make  a 
small  appropriation  for  the  minor  and 
unimportant  disbursements  incidental  to 
any  great  business  which  cannot  be  well 
foreseen,  and  which  it  would  be  useless 
to  specify  more  accurately.  For  such 
disbursements  a round  sum  is  appropriated 
under  the  head  of  'contingent  expenses', 
or  'incidental  expenses',  or  'miscella- 
neous expenses'  * *. 

"It  is  clear  that  speoifio  appropriation 
being  made  for  the  clerks,  messengers, 
luborers,  rent,  light,  fuel,  stationery,' 
postage,  no  disburseipents  can  be  made 
for  any  such  expense  from  the  Appropria- 
tion for  'miscellaneous  expenses'  which 
covers  no n-e numerated  petty  disbursements 
necessarily  made  in  the  performance  of 
the  duties  imposed  by  law". 


Honorable  Forrest  Smith 
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The  decision  rendered  above  classifies  mis- 
cellaneous expense  as  being  more  in  the  nature  of  a 
minor  or  unimportant  disbursement  which  cannot  well 
be  foreseen,  or  petty  disbursements . 

It  is  our  opinion  that  witnesses*  expenses  could 
ha-ve  been  Specifically  mentioned  and  avoided  this  con- 
fusion. Furthermore,  a reasonable  estimate  as  to  the 
amount  required  for  this  purpose  could  have  been  determined, 
and  therefore  miscellaneous  expense  could  not  inolude  wit- 
nesses* expense  in  view  of  the  Appropriation  Act  of  1935 
as  passed  by  the  General  Assembly. 

At  the  outset  the  General  Assembly  used  the 
term  "general  expenses"  following  this  by  enumerating  cer- 
tain items  of  general  expense.  By  the  General  Assembly 
enumerating  certain  items  of  expense  v/e  contend  they 
confined  said  appropriations  to  these  items;  otherwise 
there  would  hove  been  no  need  to  enumerate  since  the  term 
"general  expenses"  was  in  itself  sufficient  to  inolude 
all  items  enumerated  in  dub-section  D of  this  Appropria- 
tion Act. 


"Communication,  binding  and  print- 
ing, transportation  of  things, 
travel,  stationery,  office  supplies, 
and  other  general  and  miscellaneous 
expenses 

The  general  rule  of  construction  of  Appropriation 
Acts  is  that  when  general  words  follow  particular  words, 
the  general  words  will  be  considered  as  applicable  only  to 
persons  or  things  of  the  same  general  character  or  class, 
and  cannot  inolude  wholly  different  things.  In  other  words, 
the  general  words  are  restricted  and  limited  to  the  par- 
ticular words  used  in  the  Act. 


Honorable  Forrest  Smith 
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In  Puritan  Pharma ceutioal  Co.  tb.  Penn.,  77 
S.  IV.  (2d)  508,  1.  c.  511,  the  Court  in  construing 
the  following  Section 

,r,..Tien  any  officer  shall  discover — 
being  transported  contrary  to  law” 

had  this  to  say; 

"lie  do  not  see  how  this  section 
can  be  made  applicable  to  railroad 
transportation  unless  we  discard 
the  rule  of  construction,  known  as 
the  ejusaem  generis  rule,  that 
where  general  words  in  a statute 
follow  specific  words,  designating 
special  things,  the  general  words 
will  be  considered  as  applicable 
only  to  things  of  the  same  general 
character  as  those  which  are  speci- 
fied. JTangelsdorf  vs.  Pennsylvania 
Fire  Ins.  Co.,  224  Vo.  App.  265, 

26  5..  W.  (2d)  818. " 

It  is  therefore  the  opinion  of  this  Department 
that  the  money  appropriated  in  this  Act  oan  be  used  only 
for  items  enumerated  therein,  and  cannot  be  used  to  de- 
fray expenses  of  witnesses  subpoenaed  by  the  Supervisor 
of  Liquor  Control  to  and  from  Jefferson  City,  Viosouri. 


Respectfully  submitted. 


APPROVED:  AUBRAT  R.  ILdl*ETT,  JR. 

Assistant  attorney- General 


■j.-y:  these 

(Acting)  Attorney-General. 


ARH/R 


CORONER:  Duty  of  attending  physician  to  notify  coroner  upon 

death  of  person  from  injuries  received  by  violence. 


June  9,  1937 


FILED 

23 


Mr.  Wayne  V.  Slankard, 
Prosecuting  Attorney, 
Neosho,  Missouri. 

Dear  Sir: 


We  wish  to  acknowledge  your  request  for  an 
opinion  wherein  you  state  as  follows: 

"Coroner,  Corley  Thompson,  of  Newton 
County  has  requested  that  I obtain 
your  opinion  on  the  following: 

"Within  the  past  week  two  deaths  have 
occurred  by  violence  the  parties  having 
died  in  the  local  hospital.  The  doctor 
in  charge  of  this  hospital  and  who  was 
in  attendance  upon  these  parties,  failed 
to  notify  the  coroner  even  after  being 
requested  after  the  first  death  to  so 
notify  the  coroner  in  the  event  of  a 
death  in  his  hospital  of  someone  in- 
jured by  violence. 

"I  have  attempted  to  ascertain  from  the 
Statutes,  but  I am  not  clear  on  it.  Will 
you  please  let  me  know  whether  or  not  a 
physician  under  these  circumstances 
would  be  required  to  notify  the  coroner, 
and  whether  a physician  who  attends  upon 
a person  who  later  dies  from  injuries 
received  by  violence,  is  required  to 
notify  the  coroner,  and  if  so,  in  the 
event  they  failed  to  do  so  what  means  may 
be  taken  to  force  such  notification. 
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"Mr.  Thompson  has  handed  me  the 
opinion  you  rendered  to  Mr.  L.  D. 

Rice  in  regard  to  the  duties  to  hold 
inquests  and  it  strikes  me  that  the 
physician  would  be  required  to  notify 
the  coroner." 


Section  9046,  R.  S.  Mo.  1929*  provides  that  the 
medical  certificate  of  death  shall  be  signed  by  the  physician, 
if  any,  last  in  attendance,  and  if  caused  by  violence,  shall 
state  its  nature,  in  part,  as  follows: 

"The  medical  certificate  shall  be 
made  and  signed  by  the  physician, 
if  any,  last  in  attendance  on  the 
deceased,  * * *.  Causes  of  death, 
which  may  be  the  result  of  * * * 
violence,  shall  be  carefully  de- 
fined; and,  if  from  violence,  its 
nature  shall  be  stated,  and  whether 
(probably)  accidental,  suicidal,  or 
homicidal. " 

In  the  case  of  O'Donnell  v.  Well3,  323  Mo.  1170, 

21  S.  W.  (2d)  762,  1.  c.  765,  the  court  in  holding  that  in 
cases  calling  for  an  inquest  it  would  be  the  duty  of  the 
attending  physician  to  notify  the  coroner,  said: 

"It  is  clear  the  lawmakers  had  in 
mind  the  best  information  obtainable, 
for  they  provided  in  section  5802, 

Rev.  St.  1919*  that  the  medical 
certificate  of  the  death  certificate 
must  be  made  and  signed  by  the  attend- 
ing physician.  They  not  only  commanded 
the  attending  physician  to  make  and 
sign  the  medical  certificate  but 
provided  he  would  be  guilty  of  a mis- 
demeanor if  he  failed  or  refused  to 
do  so.  Section  5817*  Rev.  St.  1919. 

In  cases  calling  for  an  Inquest  it 
would  be  the  duty  of  the  attending 
physician  to  notify  the  coroner.  It 
would  then  be  the  duty  of  the  coroner 
to  hold  an  inquest  under  chapter  48 
(sections  5916-5957),  Rev.  St.  1919. 


II 


Mr.  Wayne  V.  Slankard 
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Prom  the  foregoing,  we  are  of  the  opinion  that  it 
is  the  duty  of  the  attending  physician  to  notify  the  coroner 
in  case  of  the  death  of  a person  due  to  injuries  received 
by  violence. 


Yours  very  truly. 


MAX  WASSERMAN, 

Assistant  Attorney  General. 


APPROVED: 


J.'  ’EY  TaYlor, 

(Acting)  Attorney  General. 


BONDS:  OFFICERS : Collector  who  fails  to  certify  delinquent 

state  income  taxpayers  within  thirty  days 
after  delinquency  is  liable  on  his  official 
bond. 


June  17,  1937. 


Uon.  Forrest  smith, 
it ate  auditor, 

Jefferson  City,  Missouri. 


Dear  -r.  Smith: 


*e  wish  to  acknowledge  your  request  for  an 
opinion  under  date  of  June  11th,  wherein  you  state  aa 
follows : 


"Under  Section  10136  of  the  State 
Income  Tax  La-',  as  passed  by  the  Fifty- 
eighth  General  Assembly,  it  was  made 
compulsory  on  the  part  of  the  various 
County  Collectors  throughout  the  State 
of  Missouri,  and  the  City  Collector  of 
St.  Louis,  to  certify  all  delinquent 
state  Income  tax  to  the  State  Auditor 
within  thirty  days  after  it  becomes 
delinquent. 

"This  office  has  had  considerable 
trouble  by  reason  of  the  fact  that 
many  Collectors  throughout  the  State 
fail  to  make  the  above  certification 
within  the  time  required  by  law. 

"rfill  you  kindly  advise  whether  or  not 
a Collector  who  fails  or  refuses  to 
certify  delinquent  state  income  tax- 
payers appearing  on  his  records  would 
be  liable  on  his  official  bond  for  any 
state  Income  tax  which  may  be  made  un- 
collectable due  to  his  negligence, 
failure  or  refusal  to  certify  such 
delinquents  in  accordance  with  the  law." 
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Section  10136,  Laws  of  — lssouri,  1935,  page  410, 
melees  It  the  duty  of  the  collector  to  certify  all  delinquent 
state  income  tax  to  the  State  auditor  within  thirty  days 
after  It  becomes  delinquent: 

"All  taxes  assessed  on  account  of 
incomes  shall  become  delinquent  on 
the  second  day  of  June,  where  assess- 
ments  are  required  to  be  i.ade  and  - 
certified  to  by  the  assessor  prior  to 
April  30,  and  subsequent  to  march  15; 
in  all  other  cases  taxes  assessed  on 
account  of  income,  shall  become  delin- 
quent thirty  days  after  the  tax  book  is 
required  by  law  to  be  delivered  to  the 
collector;  within  thirty  (30)  dtys 
after  such  delinquency  the  collector 
shall  certify  the  names  of  the  delin- 
quent taxpayers  to  the  State  Auditor, 

» m ♦ ft 
• 

The  Court  in  the  case  of  State  ex  rel.  Stephens  v. 
Vurdeman,  295  !io.  566,  in  referring  to  the  word  "shall", 
said: 


"Usually,  the  word  •shall*  Indicates 
a mandate,  and  unless  there  are  other 
things  in  the  statute  it  indicates  a 
mandatory  statute." 


Ue  are  of  the  opinion  that  the  duty  imposed  upon 
the  collector  to  certify  all  delinquent  state  income  tax 
to  the  State  auditor  within  thirty  days  after  it  becomes 
delinquent  is  mandatory  and  gives  no  room  for  opinion  or 
discretion. 

Section  9685,  Laws  of  --issouri  , 1935,  page  409, 
provides  that  the  collector's  bond  is  conditioned  that  he  will 
in  all  things  faithfully  perform  all  the  duties  of  his  office 
according  to  law: 

"Lvery  collector  of  the  revenue 
in  the  various  counties  in  this  state, 
and  the  collector  of  the  revenue  in 
the  city  of  St.  Louis,  before  entering 


Hon,  Forrest  Smith 
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upon  the  duties  of  his  office,  shall 
give  bond  end  security  to  the  state, 
to  the  satisfaction  of  the  county 
courts,  and,  in  the  city  of  St.  Louis, 
to  the  satisfaction  of  the  mayor  of 
said  city,  in  a sure  eoual  to  the  largest 
total  collections  made  during  any  one 
month  of  the  y<*ar  preceding  his  elec- 
tion or  appointment , ulus  ten  per  cent,  of 
said  amount:  Provide') , however,  that  no 
collector  shall  be  required  to  give  bond 
in  excess  of  the  sum  of  seven  hundred 
fifty  thousand  dollars,  conditioned 
that  he  will  f.  ithfully  and  punctually 
collect  and  pay  over  all  state,  county 
and  other  revenue  for  the  four  years 
next  ensuing  the  first  day.  of  wirch, 
thereafter,  and  that  he  will  in  all 
things  faithfully  perform  all  the  duties 
of  the  office  of  collector  according  to 

law  v * *« 


46  C,  J.,  bee.  398,  page  1068,  in  discussing  the 
liability  of  officers  on  their  bonds  for  negligence,  states 
that : 

"The  condition  of  an  official  bond 
providing  for  the  faithful  discharge 
by  the  principal  of  his  offioial  duties 
is  broken  by  the  mere  negligence,  with- 
out corruption,  of  the  principal  in  the 
performance  of  a ministerial  duty,  which 
performance  does  not  involve  the 
exercise  of  discretion." 


In  the  case  of  People  v.  Smith,  55  Pec.  765,  1.  c. 
766,  767,  123  Cal.  70,  the  court  in  pointing  out  that  where 
the  bond  requires  the  faithful  exercise  of  ell  official 
duties,  the  neglect  to  nerforr  a duty  which  is  ministerial, 
and  does  not  involve  an  exercise  of  discretion,  is  a breach 
of  the  obli  atlon,  said: 
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" * * * the  duty  of  the  assessor  to 
collect  the  tax  is  merely  ministerial, 

and  gives  no  room  for  opinion  or  dis- 
cretion, and  the  negleat  to  discharge 
that  duty  is  a hre&ch  of  the  obligation 
of  the  bond,  xn  leople  v.  ^aroner, 

55  Gal.  O04,- 307,  it  was  said:  ’It  is  the 
duty  of  an  officer  to  no  what  the  law 
requires  to  be  done  in  his  office,  for  the 
law  is  to  him  a command  which  he  must 
obey.  If  it  prescribes  the  course  which 
shall  be  taken,  and  the  thing  which  must 
be  done  by  any  one  in  office,  the  officer 
cunnot  disregard  it.  a failure  to  obey 
the  law,  or  a disregard  of  duty,  is  a non- 
performance  of  duty,  end  a breach  of  the 
official  bonu  of  the  officer,  for  which 
he  and  tne  sureties  thereon  are  liable.'” 


From  the  foregoing,  we  are  of  the  opinion  that  a 
collector  who  falls  or  refuses  to  certify  all  delinquent  state 
income  taxpayers  appearing  cm  his  records  to  the  State  Auditor 
within  thirty  days  after  they  become  delinouent  is  liable  on 
his  official  bond  for  any  state  income  tax  which  may  be  un- 
collectable due  to  his  negligence,  failure  or  refusal  to 
certify  such  delinouents  in  accordance  with  the  law. 


Respectfully  submitted, 


W1A  , 

assistant  attorney  General. 


77” , 

(Acting)  Attorney  General. 


MKim 


TAXATION  - IHC  '!CJ  Tax  3:  Liability  of  enployeea  of  railroad 
federal  equity  receiver  or  trustee  under  motion 
77  of  the  Rational  Bankruptcy  ot. 


Hon.  Forreot  Gnith, 

State  Auditor, 

Jf'fforeon  City,  ’*i»»ouri. 

heer  Clrx 


June  10, 


FILED 


A request  for  .«  opinion  hoe  brer  received 
fr  . under  dote  of  Jiwo  1,  1937,  aooh  request  being 

In  the  follovAng  terras  s 

‘’Tills  of  floe  has  had  "luny  Inquiries  asking 
whether  or  not  the  salaries  paid  to  em- 
ployees of  railroads  operating  under  Federal 
receiverships  are  nubjeot  to  state  i’  cone 
tax. 

"This  office  hn#s  been  holding  that  the  sulnriee 
of  such  enployeos  ere  subject  to  tax  for  state 
inoorae  tux  purposes,  axocpt  in  the  case  of  u 
receiver  appointed  by  the  Federal  Court.  The 
tote  3upre  ts  Court  held  in  the  coco  of  itute 
ex  rel  vs.  Truaon  4 gtf  (S)  49!  that  salaries 
paid  receivers  ore  not  subject  to  state  Inc  me 
tax. 

**I  would  very  much  appreciate  n ’.-Tit ten  opin- 
ion as  to  v.hetlw  r or  not  salaries  of  ear  loy-'  vs 
of  railroads  operating  under  Federal  raceiv- r- 
ahlps,  nth  r than  ti  e rcoelver  appointed  by 
Wit  Federal  Cnurt,  ore  subject  to  state  in- 
come tax.** 

Host  if  the  railroad  oonpanles  undvr  the  Juriedio- 
tlon  of  the  Federal  C t.rt  end  e«p laying  o large  nurtorr  of 
persons  In  Hiss  xiri,  arc  being  operated  by  n trustee  In  re- 
orgjmlsotlan  proceedings  under  lection  77  of  the  National 
Bankruptcy  ot,  such  as  the  !flnnurl  : uolfio  Uu  road 
pony,  the  St.  Touts  Southwestern  Railway  C ny,  the  t. 
Louis-  on  Francisoo  Railroad  Co  peny,  «nd  their  subsidiaries. 
The  abosh.  Hallway  Cop;  any  !e  the  ->n!y  large  railroad  having 
headquarters  in  Missouri  whloh  is  operating  under  a federal 
•qulty  receivership.  yi.r  inquiry  relates  to 

ssiployees  of  the  receivers  or  trusteeo  operating  ell  of 
the so  eonranles. 


Hon.  Forrest  snith 


July  IB.  1937. 
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We  h«vo  recently,  In  an  opinion  to  you  dated 
May  2,  1037,  concerning  the  taxability  of  e.aployeca  of 
Federal  Reserve  Banks,  reviewed  at  sons  length  the  history 
and  present  status  of  the  constitutional  principle  that  u 
state  cun  iot  tax  the  essential  gcvomoentol  functions  of 
the  United  states  Oorcmrasnt,  end  we  refer  you  to  that 
opinion,  deeming  It  unnecessary  to  set  these  natters  forth 
again. 


It  la  true  that  in  the  Unman  cues  ((Mate  cx  rel  Thom  son 
▼a.  Trunan,  4 3.W.  (2d)  4»  3 (1920))  nontl  nod  In  y >ur  letter, 
the  Surras*  Court  of  Viiururl  held  that  the  condensation  of 
s federal  equity  rooelvor  la  not  subject  to  Missouri  Income 
taxes.  However,  the  deoleion  in  that  oaee  wee  based  on  the 
theory  that  the  United  Mates  Constitution  prohibits  such 
taxation,  and  there  have  boon  developments  since  the  date 
of  that  decision  which  would  so  an  to  have  the  effect  of 
allowing  such  taxation  even  If  the  decision  in  the  Trunun 
oaee  stated  the  lew  at  the  tine  it  was  handed  dona. 

e 

In  1934  Congress  enacted  a statute  contained  in 
20  U.S.C.A.  as  .'motion  124a  thereof,  ee  follawe; 

"Ptate  taxation;  bun  Lie  sa  o nduoted  by  re- 
ceivers, trustees  or  thrr  court  officers  sub- 
ject to 

"Any  reoolver,  liquidator,  referee,  trustee, 
or  othT  off  leer  b or  agon  t a appointed  by  any 
United  Jtntns  court  who  le  authorised  by  sold 
court  to  conduct  nny  business,  or  who  does  ooi~ 
duot  uny  buslnsso,  a:,  all,  from  and  after  JUnc  IB, 

1934,  be  afubjoot  to  all  State  and  local  taxes 
aoplloable  to  such  bus lness  the  sezao  as  If  ouoh 
business  were  conducted  by  r«n  individual  or  cor- 
poration: iTovldcd,  howavttr,  Tlu.t  nothing  in 
this  section  contained  shall  be  construed  to 
prohibit  or  prejudice  the  collection  of  any  such 
taxes  which  acoxued  prior  to  Juno  18,  1034.  In 
the  ovent  thnt  the  United  Mates  court  having 
ft  ml  Jurisdiction  of  tho  subject  natter  under 
existing  law  should  adjudge  and  decide  that  the 
imposition  of  suoh  taxes  was  a valid  exorcise  of 
the  taxing  power  by  the  Mate  or  Metes,  nr  by 
the  civil  eubdlvl alone  of  the  Mate  or  Mates  la- 
nosing  the  sane.  (June  IB.  1934  . 0 . 803,  40  Mat. 

993) . ** 


Ron,  7orrest  i-aith 


Jbne  Hi,  1937 • 


Also,  since  the  decision  in  the  ?ru.r:iun  ease,  the 
Suprecse  Court  of  tee  United  states  has  decided  the  ooce 
of  Michigan  v.  Mi  O hi  gun  Trust  Co.#  300  U.S.  234  (1 232), 
holding  that  a receiver  appointed  by  a Foderul  Court  tmist 
pay  fronchlse  taxes  to  tea  state  of  Incorporation  for  the 
privilege  of  exercising  the  o rp orate  franchise  which  he 
Is  authorised  to  exercise  by  the  Federal  Court  itself.  In 
the  course  of  this  o inlon  tee  court  said: 

"To  protect  throtigfc  a receiver  te,e  en~ 

Joynwnt  of  ths  corporate  privilege  and 
then  to  use  the  np!>ointment  un  a bar- 
rier to  the  collect  Ion  of  the  tax  that 
should  uco  jrpany  enjoyment  i«u  d be  an 
injustice  to  tee  state  and  a reproaoh 
to  equity." 

:..v«n  before  the  decision  in  the  Trujvan  case  the  Dupre  :se  Co  rt 
of  the  United  rotates  in  tee  oaa©  of  St.  LOuie- San  Franc iaoo 
Railroad  Co.  V.  lHrfd8»feesg>,  836  U.2S.  £86  (1981)  had  held 
that  the  fieaourl  FraiOhiae  Tax  oould  bo  collected  from  a 
railroad  being  operated  under  war  tine  governments 1 control. 

The  only  way  In  which  an  eaployo©  of  a business  can 
escape  state  income  taxation  on  the  theory  that  to  tux  his 
inoorve  would  be  to  inpose  a burden  on  an  essential  governmental 
function  of  tee  United  states,  is  for  hia  to  establish  that  a 
tax  on  the  business  or  instrumentality  employing  hia  wouid  o >n- 
stltute  a burden  on  s federal  governmental  instrumentality. 

T Is  is  •'  llustroted  by  the  case  of  Hew  York  ex  rel  Rogers  v. 
Craves,  Cl  L.Sd.  202,  decided  January  4,  1937  in  which,  on 
page  206,  the  court  said; 

"Tii®  ruilroad  cosjpsny  being  izrauno  fron  state 
taxation,  it  necessarily  results  thut  fixed 
salaries  end  co  .penaatl  *n  paid  to  its  officers 
and  cstployeee  in  teelr  capacity  as  such  ere 
likewise  irrune." 

It  hits  always  been  recognised  by  the  federal  courts 
thot  t is  unfair  for  a purely  private  business  to  esoape 
taxes  to  which  Its  oo&petl tors  era  subject,  when  a receiver 
is  appointed  for  it.  In  18315  the  United  rotates  District  Court 
for  tee  ’ estern  District  of  Missouri  decided,  in  the  case  of 
Howe  v.  , tlantle,  peciflo  & Oulf  hi!  C . , 4 Ked.3upp.162,  that 
a federal  equity  reoolver  war  not  liable  for  fifianourl  gasoline 
taxes.  That  dec  ’ si on  has  b ren  offered  as  tee  reaeon  for  tec 
enactment  of  faction 22 4a  of  the  United  ‘Ptates  Code  quoted 
above  (CCH  Bankruptcy  Law  ervioe,  aragrnpb  601,  quoting  a 
Rouse  Report  of  tee  United  ’ etc a C m gross  to  that  effect). 


ffon.  Format  t 1th 


3Uly  XB.  1037 


The  Rowe  cose  was  reversed  by  tho  Circuit  Court  ->f  <>pp©els 
undor  the  aaai  of  Kansas  City  v.  Johnson,  70  fed.  { Cd)  360 
<1974),  and  certiorari  wus  denied  - 293  U.9.  617  (1934). 

To  the  6u:.*‘  effect  la  91111a  v.  California,  263  U.5.  62 
(1974).  tfhers  the  business  la  eassnt icily  private,  it  Is 
nanlfeatly  unfair  to  alia  it  to  oseape  state  tuxes  aerely 
because  b receiver  hue  beer,  appointed  for  It  by  a federal 
court,  and  if  the  business  is  subject  to  taxes,  the  inome 
of  Its  employees  la  likewise  so  subject.  The  reasoning 
in  Kansas  City  v.  Johnson  and  01111*  v.  California,  supra. 
Is  likewise  applicable  to  in cone  taxes  of  eaployee*  because 
It  gives  a corporation  under  receivership  or  trusteeship 
on  a vantage  in  obtaining  employes*,  if  those  employees 
are  not  required  to  pay  state  lncoas  taxes,  when  the  em- 
ployees of  competitors  of  such  business  ore  required  to  pay 
income  taxes. 

In  conclusion.  It  is  our  opinion  that  employees 
of  c federal  equity  receiver  or  of  a trustee  under  'action 
77  of  the  National  Ban’xuptcy  Act,  operating  a railroad 
under  the  Jurisdiction  of  a federal  court,  are  liable  for 
Missouri  Inc  was  taxes  on  their  ino  vie  so  reoelved. 


Very  truly  yours. 


XXTAK&  H.  MILLER, 

Assistant  Attorney  ckmarsl. 


v iQ\rz>t 


J.IC.T  TT.QR, 

t .ctlng)  Attorney  General. 


CO  EfT*  jURVLTORi  Entitled  to  salary  us  Jurvuyar  und  as  ox  ofrlolo 

County  .uiginoor*  • 


JUly  14,  1037. 


Monqrnble  F*  2<*  Uooun, 

Jud/*«  of  the  County  Court  of  fhox  Jnmty, 
Bering,  -4.«  xirl. 


Denr  Hr; 


Tills  departrsunt  is  in  receipt  of  your  request  for  an 

opinion  as  to  tho  following; 

-Pi o'i ho  r;lvo  os  your  opinion  on  the  fo. lowing 
question* 

for  the  raoiith  of  ^4>rll  the  ihox  County  Court 
with  the  Equalisation  tourd  tm*  in  session  14  <1  ye. 
v.ur  Jurvoyo r of  eourne  was  with  us  drawing  hie  70*00 
for  the  14  days  in  session*  a few  years  aeo  our 
County  voted  to  not  have  a highway  <j*glno.  r.  her; 
tlve  :ov«*r:^K)nt  eotriunood  uttlxift  on  apodal  rood 
projects  the  Oonort  had  to  have  on  .j^lne^r  rot  that 
and  according  to  law  appolntod  the  Jurvcyor  for  the 
.a linear  for  tho  project  not  for  the  country  or  dirt 
roads*  The  C art  act  2:1a  salary  at  133*00  . or  runth 
us  the  farojeet  engineer*  Tom  i.  rll  he  net  only  drew 
tho  .70*00  as  a noaber  of  that  board  'out  his  entire 
salary  as  Highway  .-2.ginecr*  .a  >k  like  salary  for 
tho  14  d»*y  should  be  taken  ut  of  salary  of  133*(h.. 
i«e  are  dlvldod*  Please  answer  soon*'' 

r action  00°,0,  I * .1*  o*  1 SO  provides,  in  part,  os 

follows  t 

"In  all  counties  therein  the  survives  of  a county 
highway  euglnaor  are  disposed  with,  as  provided 
by  Hoetlon  6010  of  this  article,  tho  county  surveyor, 
ehajLl  bo  -;X  officio  county  high  ay  anglt.c*  r , and  ns 
^ coHT  myoTT  porr  rr*.  sueh  sorvicos  portairing  to  the 
working,  iriprovonont,  repairing  and  ra»iz;ton  aoo  of 
the  roads  and  highways,  and  who  building  of  bridges 
and  ouiv  rto  as  provided  by  tMs  article  to  be  on# 
and  perfomed  b.  tho  county  highway  engineer,  or  ns 
'V  2)  or: jure-  by  the  o t c urt ; and  for  He 
sorvTTos  as  ox  orrHrro  hi.  hway  engineer  ho 

shall  receive  suahi  ~eo :•  ensution  as  tan y bo  allowed 
b the  county  onurt,  of  not  lees  than  three  dollars 
nor  nore  than  five  dollars  r or  eooh  day  he  stay  be 
actually  enployed  or  engaged  as  sash  county'  highway 
engineer*’ 


.'liuovj  jmjx  Count*  h’  « votod  a nlJ-.ot  the  County  hltihway 
o-  ginoer  low  «»  -rovidod  1;  feet ion  0019  K.  9*  I to.  1989.  the 
■rovioloue  of  Motion  0080  «©t  oat  «i»ave  nr©  i*aw  »<i>troulr<6  <n  Knox 
County.  Y u will  notice  tU  t thie  section  gcouireg  thnt  the 
County  .surveyor  e<rv«  -a  m officio  County  J I itihw?  y > y .gineor  ans  to 

9 »•  ra 't.'  T V. 


p erf os*  the  duties  of  the 


Liihmiy  linear  or 


■[  i-utlee 

«--XjKJg«‘^8a  .\i!tfV..  '*‘0  c c>urt,  wiwriE. 

for,  has  tise  authority  to  linlt  .ho  duties  of  the  County  surveyor 
ms  mi  >fnoio  County  i<  Jiwjy  .^ineoar  to  certain  specific  rejects. 
>*•  aanirie  tn  t the  County  court.  In  uBflieaing  the * e duties  to 
the  County  urvoyor  end  fixing  hie  ooct;«neMtiau  there  rar , noted 
by  virtue  of  the  authority  grated  by  thie  'action  of  our  i&we. 


However,  the  oocspensa t ion  oontorqplated  by  Section  8080  v a 
for  the  payraent  of  eorvi  eo  rond-red  by  the  County  urvoyor  «e 

and  hop  nothin*'  to  do  whatsoever  with 
of  his  holding  the  of  ; ioe  of  County' 


* >■  >*.  i'  w 1 w *** «*  uwe  v ww 

JS£  &M&L  -id&hSLX 

him  mtitooiVN  i»y  reeeon 


urvoyor.  loot  ion  SN^iltJ  It.  c.  rto.  1989,  however,  provide#  for  a 
foe  of  five  dollars  per  day  t the  County  . urvoyor  for  hie 
services  as  a swab^r  of  the  oounty  board  of  e ^utilization,  a totally 
different  of  loo  frori  th«t  of  ox  of  ielo  *llghwey  .j^inoor. 


In  the  05i»e  of  it  o ex  rel  Koehler  v.  :*Oeer,  "33  3.  ...  406, 
the  Caurt  hud  a olraiir  mention  to  dot  ;rntne.  Shat  Is,  whether 
the  County  urvoyor  of  Juokaon  County  me  entitled  to  a foe  as 
C unty  urvoyor  end  a foe  for  duties  us  ex  officio  County  .a^ineer. 
In  oo  eluding  that  the  urveyor  was  ontiTToa  to  two  fo  a,  judge 
Groves  said: 


' «.e  onoludo  that  relator  ie  e.-. titled  to  two 
solar  lea  of  $800  j tv»oh,  one  ns  County  surveyor  un«’.«r 
leetlonllOAl  R.  Sto.  1919,  and  one  under  motion 
107.4  R.  a.  Om  1*19.' 

while  -fire  are  here  considering  different  at  .tutus  than  those 
construed  by  the  Court  in  the  rtoehler  o so,  nov  rtholoao  the  prin- 
ciple is  the  c ne,  and  \ e oonelude  that  the  County  urvoyor  ia  en- 
titled to  e fee  as  provided  by  ootlox.  9818  . . Me.  1.  29  end  aleo 

is  entitled  to  a fee  es  ex  uf flolo  County  uigineer  ns  provided  in 
•oo t ion  9080  R.  3.  Lto.  1989. 


Respectfully  submitted. 


Jr  'Hi  -0 

AT  ROYiCDl 


M V T^fT.,  .esTstf'iit 

Attorney  Sen  ral. 


VTV> 

l li>;f 


wan#]"..1'  ..  ,a 


In  oaae  the  State  Auditor  extends  time  for 
making  any  return  or  paying  any  tax  required 
by  this  Act,  such  taxpayer  is  relieved  of  the 
payment  of  the  interest  prescribed  by  Section 
24  and  is  entitled  to  deduct  the  3%  of  the  tax 
as  provided  by  Section  25  of  the  Act. 


July  14,  1937. 

r1 


Honorable  Forrest  -rnith 
State  auditor 
Jefferson  City,  Missouri 


SALES  TAX: 
Sections  13, 
24  and  25, 
Sales  Tax  Act 
of  1937* 


~ear  sir: 


This  department  is  in  receipt  of  your  letter  of 
July  12,  1937,  wherein  you  request  an  opinion  as  to  the 
provisions  of  the  following  sections  of  the  v>ales  Tax  act 
of  1937  (senate  Committee  oubstitute  for  house  Comm,  ttee 
oubstitute  for  house  Bill  ho.  6,  enacted  by  the  59th  General 
Assembly);  which  said  sections  and  your  question  concerning 
3ame,as  set  out  In  your  letter,  are  as  follows: 

"Section  13  of  the  Act  provides  as 
follows! 

* ■‘•he  auditor  for  good  cause  may 
extend,  for  not  to  exceed  sixty- 
days,  the  time  for  making  any 
return  or  paying  any  tax  required 
Tinder  the  provisions  of  this  act.  ' 

"section  24  provides  as  follows: 

'All  taxes  not  paid  to  the  auditor 
by  the  person  required  to  remit 
the  same  on  the  date  when  the  same 
becomes  due  and  payable  to  the 
auditor,  shall  bear  interest  at  the 
rate  of  three  (3)  percent  per  calen- 
dar month,  or  fraction  thereof,  from 
and  after  such  date  until  paid.' 

''•section  25  of  the  Act  provides  as 
follows : 
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'iTorn  every  remittance  to  the  otate 
Auditor  made  on  or  before  the  date 
when  the  same  becomes  due,  the  person 
required  to  remit  the  uame  stu.ll  be 
entitled  to  deduct  and  retain  an 
amount  equal  to  three  per  cent 
thereof , * 

"The  question  is  whether  or  not,  if  this 
department  has  grantee  a taxpayer  an 
extension  for  filing  returns  under  the 
provisions  of  Section  13,  is  the  tax- 
payer entitled  to  retain  Z%  of  the  amount 
of  tax  collected  as  provided  in  section  25, 
Also  if  the  taxpayer  has  been  granted  an 
extension  for  filing  returns,  would  it  be 
necessary  far  the  taxpayer  to  pay  Z% 
interest  per  month  or  fraction  thereof 
as  provided  in  section  24  for  each  month 
or  fraction  thereof  after  the  15th  day 
of  tlie  month  following  collection  until 
remittance  is  received  at  this  office?" 


In  arriving  at  our  conclusions  it  is  necessary  to 
consider,  together  with  the  foregoing  sections,  the  following 
provisions  of  Section  5 and  section  10,  of  said  Act,  as  follows* 

"Section  5,  ■‘-very  person  receiving  any 
payment  or  consideration  upon  the  sale  of 
property  or  rendering  of  service  subject 
to  the  tax  imposed  by  the  provisions  of 
this  act,  or  required  to  make  collection 
of  the  tax  imposed  by  the  provisions  of 
this  Act,  shall  be  responsible  not  only 
for  the  collection  of  the  amount  of  the 
tax  imposed  on  said  sale  or  service  but 
diall,  on  or  before  the  15th  day  of  each 
month,  make  a return  to  the  -tate  auditor 
of  all  taxes  collected  for  the  preceding 
month  or  required  to  be  collected  for 
the  preceding  month,  and  shall  remit  the 
taxes  so  collected  cr  required  to  be 
collected  to  the  ^tate  auditor.  J.  * * 
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"Section  10.  .Every  person  making  or 
rendering  any  sale,  service  or  trans- 
action taxable  under  this  Act  shall 
on  or  before  the  fifteenth  day  of  the 
month  after  this  Act  becomes  effective, 
and  on  or  before  the  fifteenth  day  of 
every  calendar  month  thereafter.  In- 
dividually or  by  duly  authorized 
officer  or  agent  make  and  file  with  the 
auditor  a written  return.  In  the  manner 
and  form  designated  or  prescribed  by 
said  auditor,  and  upon  blanks  furnished 
by  him  showing  the  amour t of  gross 
receipts  from  sales,  services  and 
taxable  transactions  by  such  p r son  and 
the  amount  of  tax  due  thereon  Airing  and 
for  the  precedinr  calendar  month,  or 
that  portion  thereof  subsequent  to  the 
effective  date  of  this  Act,  and  with 
such  written  return  such  person  shall 
remit  to  the  Auditor  the  ar  ount  of  said 
tax  due. 


section  13  of  the  act  provides  as  follows: 

"The  auditor  for  good  cause  may  extend, 
for  not  to  exceed  sixty  days,  the  time 
for  making  any  return  or  paying  any 
tax  required  under  the  provisions  of 
this  Act. " 

section  24  of  the  act  provides  as  follow.'! 

"all  taxes  not  paid  to  the  Auditor  by 
the  person  required  to  remit  the  3ame 
on  the  date  when  the  same  becomes  due 
and  payable  to  the  Auditor,  shall  bear 
interest  at  the  rote  of  three  (3)  per 
cent  per  calendar  month,  or  fraction 
thereof,  from  and  after  such  date  until 
paid." 

section  25  of  the  Act  provides  as  follows: 

"From  every  remittance  to  the  State 
■auditor  made  on  r before  the  date 
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when  the  same  becomes  due,  the  person 
required  to  remit  the  same  da  all  be 
. entitled  to  deduct  and  retain  an  amount 

equal  to  three  per  cent  thereof,” 

ahe  general  provisions  of  Sections  5 and  10  of  the 
■net,  making,  the  sales  tax  payable  by  the  fifteenth  day  of 
every  calendar  month  after  the  collection  of  such  tax,  do  not 
apply  where  the  Auditor  by  authority  of  the  provisions  of 
oectlon  13  for  good  cause  extends,  not  to  exceed  sixty  days, 
the  time  for  making  any  return  or  paying  any  tax  required, 
by  this  section  it  appears  that  the  -ijegislature  especially 

given  the  auditor  power  to  grant  an  extension  of  time  for 
making  the  return  and  payment  of  the  tax  far  a period  not  to 
exceed  sixty  days,  and  thereby  changing  the  "due  date”  for 
such  report  and  payment,  Ahe  term  "due  date,"  or  date  when 
same  becomes  due,  seems  to  refer  to  the  general  provisions  of 
the  statute  that  the  tax  shall  be  paid  by  the  fifteenth. 

■‘•he  auditor,  by  the  provisions  of  section  13,  may 
extend  the  time  for  making  any  return  paying  any  tax  required 
under  the  provis  ons  of  said  act,  .ithin  that  time  the  tax 
will  not  be  determined.  is  true  the  statute  imposes  the 

tax,  but  that  does  not  constitute  a debt  in  the  ordinary  sense. 

It  Is  rather  a liability  to  a debt;  there  remains  to  be  deter- 
mined that  the  person  or  firm  is  subject  to  the  tax,  and  the 
amount  of  the  tax,  before  an  indebtedness  can  be  said  to  have 
accrued  and  be  payable.  If  the  auditor  grants  to  the  perso  n 
or  firm  such  extension  of  time  to  make  their  return  and/or 
pay  the  tax,  then  such  indebtedness  would  not  accrue  until  the 
time  of  such  extension  and  the  taxpayer  would  not  be  liable 
for  the  payment  of  any  Interest  as  provided  by  Section  24, 
and  if  he  has  pula  the  tax  on  the  due  date'1,  which  Is  especially 
fixed  by  the  auditor,  he  is  entitled  to  d duct  and  retain  an 
amount  equal  to  three  per  cent,  of  such  remittance,  as  provided 
by  Section  25  of  the  -ct. 


conclusion. 


V;e  are,  therefore,  of  the  opinion  that  the  taxpayer 
who  has  been  granted  an  extension  of  time  by  the  auditor  in 
which  to  pay  the  tax  provided  by  this  act,  and  if  he  makes 
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report  and  pays  his  tax  within  such  time.  Is  not  liable 
for  the  payment  of  the  intercut  provided  in  section  24  of 
the  act,  and  he  is  entitled  to  deduct  and  retain  an  amount 
equal  to  three  per  cent,  of  such  remittance. 


Respectfully  submitted. 


XYKa  V.  bUh'lON 

assistant  iittomey-uensral 


arrhoViJ): 


(acting)  attorney- General 


COUNTY  COLLECTORS:  County  Collectors  liable  on  official 

bonds,  where  they  fail  or  refuse  to 
publish  a list  of  delinquent  lands  for 
sale. 


August  13,  1937 


Honorable  Forrest  Smith 
State  auditor 
Jefferson  City,  Missouri 


ATTENTION:  A.  Kolloway,  Chief  Clerk 


Dear  sir: 


This  is  to  acknowledge  receipt  of  your 
request  for  an  opinion,  reading  as  follows: 

"We  would  like  for  your 
office  to  advise  us  con- 
cerning the  liability  of 
a county  collector  and 
his  bondsmen  should  the 
county  collector  fail  or 
refuse  to  make  the  required 
publication  and  hold  the 
certificate  sale  for  the 
collection  of  taxes  as  pre- 
scribed by  the  Jones-Munger 
back  tax  law;  and  by  that 
failure  or  refusal  to  hold 
such  sale  permit  taxes  due 
to  outlaw  under  the  statute 
of  limitations. 

"Concerning  this  publication, 
it  has  been  the  understanding 
of  this  office  that  under  the 
provisions  of  Section  995£b 
as  amended  by  the  58th  General 
Assembly,  Laws  of  Missouri 
1935,  page  403,  that  the  costs 
of  the  afore  mentioned  publi- 
cation should  be  paid  out  of 
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the  oounty  treasury,  and 
that  said  costs  of  publi- 
cation should  be  taxeB  as 
costs  in  the  certificate 
sale  and  paid  by  the  cer- 
tificate purchaser,  there- 
by reimbursing  the  county 
treasury. 

"We  would  like  for  you  to 
advise  us  if  this  interpre- 
tation is  correct." 

Your  attention  is  respectfully  directed  to 
dectlon  9885,  relating  to  the  requirements  of  every 
collector  of  revenue  in  the  various  counties  of  this 
state,  in  giving  bond.  Laws  of  Missouri,  1935,  p.  409. 

It  reads  in  part  as  follows: 

" * * * conditioned  that  he 
will  faithfully  and  punctually 
collect  and  pay  over  all  state, 
county  and  other  revenue  for 
the  four  years  next  ensuing 
the  first  day  of  March,  there- 
after, and  that  he  will  in  all 
things  faithfully  perform  all 
the  duties  of  the  office  of 
collector  according  to  law." 

Arom  the  above  quotation  you  will  particularly 
notice  the  phrases  "faithfully  and  punctually  collect" 
and  "faithfully  perform  * * * according  to  law".  Ve 
shall  consider  these  phrases  and  words  in  light  of  ad- 
judicated cases  and  standard  definitions  of  the  same. 

In  this  connection  your  attention  is  directed 
to  the  case  of  Perry  v.  Thompson,  16  N.  J.  (Law)  72,  73, 
wherein  the  court  in  speaking  of  the  word  "faithfully", 
said: 


"The  word  •faithfully' , as 
it  respects  temporal  affairs, 
means  diligent,  without  un- 
necessary delay:  as  a faith- 
ful officer,  a faithful  ser- 
vant, in  applying  to  their 
duties". 
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In  the  case  of  Archer  v.  Noble  3 Me.,  416, 
420,  the  court  had  before  It  for  consideration  the 
construction  of  a bond  that  had  been  given  by  a con- 
stable in  office  wherein  the  bond  was  conditioned  by 
the  faithful  performance  of  the  duties  of  that  office, 
and  in  construing  the  bond  the  court  said: 

"Now,  as  Noble,  constable, 
and  his  surlties,  were 
bound  for  his  faithful 
performance  of  the  duties 
of  his  office,  the  ’con- 
dition of  the  bond  must 
be  construed  to  embrace 
all  those  Instances  of 
malfeasance,  misfeasance, 
and  nonfeasance,  in  the 
execution  of  his  office, 
whioh  would  subject  a prin- 
cipal to  responsibility 
for  similar  wrongful  aotiona 
of  his  deputy;  and  we  have 
seen  how  far  this  responsi- 
bility extends." 

A diligent  search  has  not  disclosed  wherein 
a judicial  interpretation  has  been  placed  upon  the 
word  "punctually",  and  we  have  relied  upon  the  defin- 
ition ascribed  to  the  word  by  Webster’s  New  Inter- 
national Dictionary.  It  is  defined  as  follows: 

" * * ^promptly  * * * ” 

The  word  "punctual",  an  adjective,  is  defined  by  the 
afore  mentioned  dictionary  as  follows: 

"Punctilious  in  regard  to 
appointed  time;  of  action; 
manifesting  attentiveness 
to  exact  time  determined  by 
an  engagement  or  schedule." 

In  the  case  of  iihanahan  v.  Jtate,  reported 
in  142  Md.  616,  630,  631,  633,  the  court  considered  the 
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liability  of  one  Gillian  J.  Shanahan,  on  his  bond 
executed  in  the  favor  of  the  State  of  Maryland.  The 
conditions  of  the  bond  were  substantially  the  same 
as  the  conditions  imposed  by  Section  9885,  supra.  The 
court  in  speaking  of  the  duties  imposed  upon  the  col- 
lectors of  public  moneys  said: 

"There  are  many  cases,  both 
in  this  state  and  elsewhere, 
which  prescribe  with  more  or 
less  clearness  the  duties  of 
such  an  official  as  a county 
treasiirer,  but  nowhere  is  it 
more  clearly  defined  than  in 
the  case  of  United  States  v. 

Thomas,  15  :rTall,  337,  which 
opinion  was  written  by  Justice 
Bradley,  and  in  it  he  lays 
down  the  rule  that  fa  collector 
of  public  moneys  is  a bailee 
and  only  bound  to  due  diligence 
and  only  liable  for  negligence 
or  dishonesty.  * * * The 
measure  of  his  accountability 
is  to  be  found  in  the  official 
bond.*  This  decision  is  in 
accord  with  Colerain  v.  Bell, 

9 Mete.  (Mass.)  499.  In  Olean 
v.  King,  116  N.  Y.  355,  the 
collector  and  his  bond  were 
held  liable  because  of  the 
fact  that  he  rendered  no  ac- 
count whatever  of  uncollected 
taxes,  and  the  case  of  Juper- 
visors  v.  Ctis,  6k  N.  Y.  88, 
follows  the  same  rule  as  did 
Justice  Bradley  in  United 
States  v.  Thomas,  supre. 

*************** 

" * * * a collector  may  be 
liable  for  taxes  which  he 
never  collects,  where  the 
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failure  to  collect  was  due 
to  some  omission  or  act  of 
negligence  upon  his  part." 

The  evidence  in  this  case  tended  to  show 
that  the  defendant  was  derelict  In  his  duty  for  fail- 
ure to  make  a return  of  defunct  corporations,  chattels 
no  longer  in  existence,  property  in  cuatodla  legis; 
and,  further,  that  in  the  cese  of  property  in  custodla 
legis,  the  collector  made  no  application  to  the  court 
under  the  Jurisdiction  of  which  the  property  was  for 
an  order  for  leave  to  sell,  which  would  have  given  him 
a priority  for  taxes. 

The  court,  in  speaking  further  of  the  duties 
imposed  upon  the  collector,  at  page  635,  said: 

"It  is  perfectly  manifest 
that,  after  Mr.  Jhanahan 
ceased  to  be  the  county  treas- 
urer, he  had  nomeans  at  his 
command  by  which  to  enforce 
the  payment  of  taxes  due  for 
the  years  when  he  had  be  n 
county  treasurer  which  he  had 
not  collected,  but  this  can- 
not be  carried  to  the  point 
of  saying  that  he  and  his 
bond  were  relieved  of  all 
liability  for  the  non-collect- 
ion of  taxes  when  that  was  the 
result  of  3orae  dereliction  up- 
on his  yart." 

From  the  above  considerations  you  will  have 
noticed:  that  when  a collector  of  public  moneys  is 
charged  with  the  duty  of  faithfully  and  punctually  ef- 
fecting the  collection  of  moneys  due  the  sovereign,  and 
fails,  it  amounts  to  non-feasance  in  office,  and  such 
dereliction  while  in  office  may  make  the  collector  and 
his  sureties  liable  upon  Ills  therefore  executed  bond. 

T7e  next  turn  in  our  consideration  to  the  duties 
imposed  upon  the  various  collectors  of  this  state  relat- 
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ing  to  the  publishing  and  printing  of  lists  of  the 
delinquent  lands  and  lota  to  be  sold  on  the  first  Mon- 
day in  November  of  each  year. 

Under  the  provisions  of  oection  9949  Laws 
of  Mo.,  1938^  p.  427,  it  is  provided  in  substance  and 
effect  that  the  collectors  of  the  respective  counties 
of  this  state  shall  proceed  to  collect  the  taxes  con- 
tained in  the  back  tax  book  or  recorded  list  of  delin- 
quent lands  and  lots  in  the  collector’s  office. 

Section  9952a,  Laws  of  Mo.,  1933,  p.  430  pro- 
vides in  substance  and  effect  that  all  lands  and  lots 
on  which  taxes  are  delinquent  and  unpaid  shall  be  sub- 
ject to  sale  to  discharge  the  lien  for  3aid  delinquent 
and  unpaid  taxes. 

Section  9952b,  Laws  of  Mo.,  1935,  p.  403,  404, 
provides  in  part  as  follows: 

"The  county  collector  shall 
cause  a copy  of  such  list 
of  delinquent  lands  and  lots 
to  be  printed  in  some  news- 
paper of  general  circulation 
and  published  in  the  county, 
for  three  consecutive  week3, 
one  insertion  weekly,  before 
such  sale,  the  last  insertion 
to  be  at  least  fifteen  days 
prior  to  the  first  Monday  in 
* November." 

In  the  case  of  ex  parte  Brown,  297  3.  W.,  445, 
447,  the  court  in  discussing  whether  a statute  was 
mandatory  or  directory,  said: 

"Then  a fair  interpretation 
of  a statute  which  directs 
acts  or  proceedings  to  be 
dene  in  a certain  ray  shows 

that  the  Legislature  intended 
a compliance  with  such  pro- 
vision to  be  essential  to  the 
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validity  of  the  aot  or  pro- 
ceeding, then  such  statute 
is  mandatory." 

In  the  case  of  State  ex  rel  Stephens  v. 
V.'urdeman,  295  lio.  566,  the  court  said: 

"Usually  the  word  * shall* 
indicates  a mandate  and 
unless  there  are  other  things 
in  the  statute  it  Indicates 
a mandatory  statute," 

The  general  proposition  of  law  relating  to 
the  condition  of  an  official  bend  is  found  in  46  C.  J. , 
1068,  paragraph  398.  It  reads  as  follows: 

"The  condition  of  an  official 
bond  providing  for  the  faith- 
ful discharge  by  the  principal 
of  his  offioial  duties  is 
broken  by  the  nere  neglience, 
without  corruption,  of  the 
principal  in  the  performance 
of  a ministerial  duty,  which 
performance  does  not  involve 
the  exercise  of  discretion." 

In  the  oase  of  people  v,  smith,  55  Pac,  765, 
1,  c.  766,  the  court  said: 

. * 

" * *' ‘ * the  duty  of  the  as- 
sessor to  collect  the  tax  is 
merely  ministerial,  and  fives 
no  room  for  opinion  or  dis- 
cretion, and  the  neglect  to 
discharge  that  duty  is  a 
breach  of  the  obll gat ion  of  the 
bond.  In  People  v.  Gardner, 

55  Cal.  304,  307,  it  was  said: 

'It  is  the  duty  of  on  officer 
to  do  what  the  law  requires 
to  be  done  in  his  offioe,  for 
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the  law  Is  to  him  a com- .and 
whioh  he  must  obey.  If  it 
prescribes  the  course  wnich 
shall  be  taken,  and  the  thing 
which  must  be  done  by  anyone 
in  office,  the  officer  oannot 
disregard  it.  failure  to 
obey  the  law,  or  a disregard 
of  duty,  is  a nonperformance 
of  duty,  and  a breach  of  the 
official  bond  of  the  officer, 
for  which  he  and  the  sureties 
thereon  are  liable  * * 9 ." 

Your  attention  is  further  directed  to  sec- 
tion 9952b,  Laws  of  ko.,  1935,  p.  403.  It  reads  in 
part  as  follows: 

"The  expense  of  such  printing 
shall  be  paid  cut  of  the 
county  treasury  and  shall  not 
exceed  the  rate  fixed  in  the 
county  printing  ccntract,  if 
any,  but  in  no  event  to  ex- 
ceed one  dollar  for  each  de- 
scription, which  cost  of  print- 
ing at  the  rate  paid  by  the 
county  shall  be  tai ud  as  part 
of  the  costs  of  the  sale  of  any 
land  or  lot  contained  in  such 
list."  • 

Construction  of  the  above  part  of  the  statute 
is  unnecessary  where  words  as  used  are  plain  and  without 
ambiguity.  Thus  it  follows  the  expense  of  printing  the 
list  of  delinquent  lands  and  lots  shall  be  paid  by  the 
county  and  taxed  as  part  of  the  cost  of  the  sale  to  be 
paid  by  the  purchaser  of  such  lands  and  lots,  itnd  by 
this  means  the  county  treasury  is  reimbursed* 

In  view  of  the  above,  -it  is  the  opinion  of 
this  department  that  if  a collector,  due  to  his  own 
fault  or  neglect,  fails  or  refuses  to  make  the  requir- 


Hon.  Forrest  cimlth 


9- 


jiugust  IS,  1937 


ed  publication,  and  conduct  the  sale  for  the  collection 
of  delinquent  taxes,  as  prescribed  by  the  Jones-kunger 
Act,  and  thereby  causing  and  permitting  the  statute 
of  limitation  to  run,  such  collector  or  collectors  are 
liable  on  their  official  bends. 


Very  truly  yours. 


HU33ELL  C.  oTOKE 

Assistant  Attorney  Gene red 


,iPPRoVl2D : 


J.~E.  T,.Y10H 

(acting)  Attorney  General 


HC3:  JHW 


PROSECUTING  ATTORNEY : (1)  May  make  and  swear  to  complaint  for  a 

felony  under  Section  3467,  R,  b, 

(2)  No  civil  liability  on  prosecuting  attorney 
in  event  of  failure  of  prosecution  by  acquittal, 
dismissal  or  otherwise. 


September  4,  1937, 


anorable  Wayne  V,  Slankard 
Prosecuting  Attorney 
Newton  County 
Neosho,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  letter  of 
■august  27th,  in  which  you  request  the  opinion  of  this  Depart- 
ment as  follows: 

"I  would  like  to  have  your  opinion 
on  the  following: 

"Can  the  prosecuting  Attorney  make 
an  affidavit  charging  a ps  r son  with 
a felony  before  a Justice  of  the  Peace? 

"If  he  does  so,  and  there  is  no  con- 
viction, is  he  subject  to  be  sued  and 
is  he  liable  for  damages  as  would  be 
a private  pB  rson?" 


Z. 

Can  the  Pro so cu ting  Attorney  make 
an  affidavit  charging  a person 
wTtfa  a felony  before  a Justice  of 
the  Peiaa»^  “ 

In  your  first  question  you,  of  course,  refer  to  the 
complaint  mentioned  in  Section  3467,  R,  S.  ko,  1929,  4 Ann. 
Statutes,  p,  311Q  which  section  provides  as  follows: 

"whenever  complaint  shall  be  made,  in 
writing  and  upon  oath,  to  any  magis- 
trate hereinbefore  mentioned,  setting 
forth  that  a felony  has  been  committed. 
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and  the  name  of  the  person  accused 
thereof.  It  shall  be  the  duty  of  such 
magistrate  to  Issue  a warrant  reciting 
the  accusation,  and  commanding  the 
officer  to  whom  It  shall  be  directed 
forthwith  to  take  the  accused  and 
bring  him  before  such  magistrate,  to 
be  dealt  with  according  to  law, 

and  section  3503,  R,  S,  i»o.  1929,  provides  that, 

"i*o  prosecuting  or  circuit  attorney  In 
this  state  shall  file  any  Information 
charging  any  person  or  persons  with 
an;  felony,  until  such  person  or  persons 
shall  first  have  been  accorded  the  right 
of  a preliminary  examination  before  son 
justice  of  the  peace  in  the  county  where 
the  offense  is  alleged  to  have  been  com- 
mitted in  accordance  with  article  5 of 
this  chapter.  * * * * *" 

The  filing  of  the  complaint  is  the  initial  step  in 
the  prosecution  of  those  charged  with  the  comnission  of  felonle 

Prior  to  the  adoption  of  Section  12,  article  II  of 
the  Missouri  Constitution,  which  was  adopted  Novenfcer  6,  1900, 
an  infonnation  by  a prosecuting  attorney  could  not  be  filed  for 
a felony  but  all  felonies  were  prosecuted  by  indictment  of  a 
grand  Jury,  In  answering  your  question  it  might  be  well  to 
trace  the  history  of  the  word  "complaint"  as  used  in  Section 
3467,  supra,  and  as  it  has  been  vised  in  connection  with  the 
prosecution  of  felonies. 

By  the  General  Statutes  of  1865,  Chapters  208-209,  on 
"Arrest,  Examination,  Commitment  and  Trial,"  Sections 2 and  3, 
page  832,  it  was  provided: 

Section  2: 

"Whenever  complaint  shall  be  nade  to 
any  such  magistrate  that  a criminal 
offense  has  been  committed,  it  shall 
be  his  duty  to  examine  the  complainant 
and  any  witnesses  who  may  be  produced 
by  him  on  oath . " 
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Section  3: 


"If  It  appear  on  such  examination  that 
any  criminal  offense  has  been  committed, 
the  magistrate  shall  issue  a proper 
warrant  reciting  an  accusation,  and 
commanding  the  officer  to  whom  it  shall 
be  directed  forthwith  to  take  the 
accused  and  bring  him  before  such  magis- 
trate, to  be  dealt  with  according  to 
law." 


It  will  be  note^  that  the  complaint  mentioned  there- 
in was  not  necessarily  in  writing  and  sworn  to  before  an  officer, 
but  the  complainant  and  the  witnesses  who  were  produced" were 
examined  on  oath,  and  Section  3 provided  that  If  It  appear  on 
such  examination  that  any  criminal  offense  has  been  committed 
the  magistrate  was  authorized  to  issue  proper  warrant  and 
brought  before  such  magistrate  to  be  dealt  with  according  to 
law.  If  It  was  found  that  a felony  had  been  committed  and  there 
was  probable  cause  to  be  guilty  he  was  bound  over  to  await  the 
action  of  the  Grand  Jury, 

By  the  Revised  statutes  of  1879,  article  13,  on 
"•^rrest  and  Preliminary  Examination,"  Section  1726,  it  Is  pro- 
vided: 

"Whenever  complaint  shall  be  made,  in 
wrltln  and  upon  oath,  to  any  magistrate 
hereinbefore  mentioned,  setting  forth 
that  a felony  has  been  committed,  and 
the  name  of  the  person  accused  thereof, 
it  shall  be  the  duty  of  such  magistrate 
to  issue  a warrant,  reciting  the  accu- 
sation and  commanding  the  officer  to 
whom  it  shdl  be  directed  forthwith  to 
take  the  accused,  and  bring  him  before 
such  magistrate,  to  be  dealt  with  accord- 
ing to  lav/." 


under  the  Revision  of  1879,  the  complaint  was  made 
in  writing  and  upon  oath.  V>e  then  had  the  first  written 
complaint  to  be  file#  before  a magistrate  in  felony  cases. 
The  above  section  (1726-1879)  has  Deen  carried  through  the 
various  revisions  and  is  now  Section  3467,  supra,  and  Is  in 
exactly  the  same  form  as  haws  of  1879,  Section  1726. 
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It  will  be  seen  that  originally  the  complaint  to 
the  magistrate  may  have  been  an  oral  complaint  and  later  In 
1879  it  became  a written  complaint  under  oath. 

We  now  come  more  directly  to  your  question  as  to 
whether  a prosecuting  attorney  may  make  the  complaint  mentioned 
above.  Ihis  section  of  the  statute,  3467,  supra,  requires  only 
that  the  complaint  be  in  writing  and  upon  oath,  setting  forth 
that  a felony  has  been  committed  and  tiie  name  of  the  person 
accused  thereof,  it  does  not  state  that  tho  complainant  must 
have  first-hand  knowledge  of  all  the  constituent  elements  of 
the  felony  alleged  to  have  been  committed. 

As  the  principal  law  enforcement  officer  of  the  county 
we  see  no  reason  «hy  a prosecuting  attorney,  who  upon  investigation 
finds  that  in  his  opinion  a felony  has  been  committed  and  there 
is  probable  cause  to  believe  the  defendant  guilty,  cannot  file 
the  complaint  called  for  in  section  3467,  supra.  »e  know  as  a 
matter  of  practice  that  in  a great  many  cases  the  prosecuting 
attorney  does  file  the  necessary  complaint  and  it  is  his  duty 
in  many  cases  to  do  so.  However,  we  can  readily  see  that  in 
many  instances  the  prosecuting  attorney  may  require  a complain- 
ant to  swear  to  the  complaint  required  under  this  section, 
especially  is  thi3  true  where  it  is  a crime  committed  against 
a person,  and  more  or  less  of  a personal  nature. 

In  the  case  of  State  v.  Layton,  58  6.  W.  (2d)  454,  1. 
c.  457,  Judge  Allison,  in  a case  in  which  an  assistant  prosecuting 
attorney  had  filed  the  complaint,  said: 

"As  to  the  complaint's  being  based  on 
hearsay  evidence,  *«r.  Chalender  admit oed. 
he  had  no  fir  st-iiand  knowledge  of  the 
facts  attending  the  assault;  and  that 
he  obtained  the  information  on  which 
he  filed  the  complaint  from  parties 
present  thereat,  but  the  complaint  is 
not  expressed  to  be  verified  on  infor- 
mation and  belief;  it  contains  a posi- 
tive recital  of  the  facts,  uncondition- 
ally sworn  to.  he  know  of  no  reason 
why  this  is  not  entirely  sufficient  to 
meet  the  requirements  of  sectlon3467. 

Ft.  5.  *o.  1929  (Mo.  St.  *nn.  Sec.  3467). 

See  16  C.  J.  oec.  504,  p.  292;  otate 
v.  Carey,  .56  Kan.  84,  42  P.  371." 
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In  the  case  of  btate  v.  Tull,  62  3.  W.  (2d)  389, 

1.  c.  390,  in  which  case  the  appellant  questioned  the  suffi- 
ciency of  the  oath  of  the  prosecuting  attorney  to  a complaint 
filed  before  a justice  of  the  peace,  tbs  court  set  forth 
briefly  a part  of  the  complaint  as  follows! 

"'.ftie  complaint  introduced  in  evidence 
by  defendant  is  regular  on  its  face 
and  sufficiently  charges  the  offense. 

It  recites:  'Before  me,  U.  F,  Foster, 
a justice  of  the  peace  within  und 
for  the  county  aforesaid,  personally 
came  Blbert  L.  Ford,  prosecuting 
attorney,  who,  being  duly  sworn 
according  to  law,  deposes  and  says,' 
etc.  It  closed  with:  '^worn  to 
and  subscribed  before  me  this  the 
15th  day  of  April,  A.  D.  1931.  M.  F. 

Foster,  J.  F.'" 

In  Btate  v.  Frazier,  98  S.  W.  (2d)  7u7,  1.  o.  712,  the 
appellant  contended  that  he  was  not  accorded  a valid  preliminary 
examination  for  the  reason, 

# *that  the  affidavit  filed  before 
the  magistrate  as  a basis  therefor 
was  made  by  a complainant  who  had  no 
actual  knowledge  of  the  commission 
of  the  cri^e  charged  and  was  not  com- 
petent as  a witness  to  prove  the  same. 

In  support  of  the  allegations  of  fact 
in  the  plea  in  abatement  the  appellant 
adduced  evidence  at  the  trial  establish- 
ing without  contradiction  that  the 
affidavit  vaa  made  by  W.  W.  Kemp,  sheriff 
of  Madison  county;  and  that  he  had  no 
knowledge  of  the  homicide  except  such  as 
he  obtained  by  hearsay  from  the  deceased 
and  others.  It  appears  that  he  did  not 
testify  at  the  preliminary  hearing, 

"^'his  assignment  is  without  merit, 
affidavit  was  unconditionally  sworn  to, 

not  simply  verified  on  information  and 
belief;  and  this  was  held  to  be  stiff lolent 
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In  State  v.  i^ayton,  332  isio.  216,221,  68 
£.  W.  (2d)  454*  -Oie  statute,  section 
3467,  K,  S.  Mo*  1929,  J*o*  3t*  Ann. 
oee*  3467,  p*  3110,  merely  provides 
that  'whenever  complaint  shall  be 
made,  in  writing  and  upon  oath,’  the 
preliminary  hearing  shall  be  held*" 

The  enforcement  of  the  criminal  law  is  primarily  the 
duty  of  the  sworn  officers  elected  or  appointed  for  that 
purpose,  and  one  who  violates  the  law  should  not  be  permitted 
to  escape  because  some  Individual  citizen  does  not  come  forward 
and  voluntarily  sign  the  complaint.  As  later  will  be  seen  in 
this  opinion,  the  officer  has  many  safeguards  thrown  around 
him  that  the  individual  citizen  does  not  have. 

It  is,  therefore,  our  opinion  that  a prosecuting 
attorney  may  make  the  complaint  under  oath  and  file  same  with 
the  magistrate  and  thus  start  the  necessary  legal  machinery 
of  th&  State  in  the  prosecution  of  the  crime.  It  is  a per- 
missible and  legal  practice  which  has  received  the  sanction  of 
the  courts  of  this  State  from  time  immemorial.  We  all  know 
that  the  complainant,  whoever  he  may  be,  necessarily,  in  many 
cases,  does  not  have  knowledge  of  all  the  necessary  elements 
of  a crime,  and  the  statute  does  not  require  such  knowledge. 

If  It  were  true,  a great  many  criminals  would  escape  for  want 
of  a complainant  who  knew  all  of  the  facts  and  elements 
necessary  to  make  up  the  crime* 


II. 

Coming  now  to  the  second  question  In  your  request: 

If  he  does  so,  and  there  is  no  con- 
viction. 1 ane  subXecTT- to~"be  sued 
and  is  nc~Tla&lo  for  ~cTamages  as 
woulcPue  a private  person? 

A private  p rson  Is  not  necessarily  liable  for 
damages  even  though  there  is  no  conviction.  But  it  seems  un- 
necessary to  go  into  that  question  and  we  will  endeavor  to 
answer  the  specific  question  asked  in  your  letter* 
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In  examining  the  law  on  this  question  there  seem- 
to  be  a scarcity  of  cases  where  a prosecuting  attorney  has 
been  sued  and  reaching  the  appellate  courts.  %is,  we  think. 

Is  because  the  rule,  that  a prosecuting  attorney  is  not 
liable  and  Is  immune  from  civil  actions  involving  his  official 
duties,  is  so  well  established* 

In  support  of  this  statement  of  the  law  we  quote  from 
authorities  which  we  think  substantiate  this  rule* 

In  18  C,  J.,  p.  1318,  it  la  said* 

"a  prosecuting  attorney,  being  a 
Judicial  officer  of  the  State , is 
not  liable  in  damages  for  acts  done 
in  the  c our se  of  his  duty,  although 
willful,  malicious  or  libelous* " 

In  Cooley  on  Torts,  3d.  3d,,  Vol*  2,  page  795,  and 
restated  in  the  same  work,  4th  Ed.  Vol.  2,  page  426,  the  author 
says* 


"Whenever,  therefore,  the  state  con- 
fers judicial  powers  upon  an  individual, 
it  confers  them  with  full  immunity  from 
private  suits.  In  effect,  the  state 
says  to  the  officer  that  these  duties 
are  confided  to  his  Judgment;  that  he 
is  to  exercise  his  Judgment  fully,  freely, 
and  without  favor,  and  he  may  exercise 
it  without  fear;  that  the  duties  concern 
individuals,  but  they  concern  mare 
especially  the  welfare  of  the  state,  and 
the  peace  and  happiness  of  society;  that 
if  he  shall  fail  in  the  faithful  dis- 
charge of  them  he  shall  be  called  to 
account  as  a criminal;  but  that  in  order 
that  he  may  not  be  annoyed,  disturbed, 
and  impeded  in  the  performance  of  these 
high  functions,  a dissatisfied  individual 
shall  not  be  suffered  to  call  in  question 
his  official  action  in  a suit  for  damages* 
ihis  is  what  the  state,  speaking  by  the 
mouth  of  the  common  law,  says  to  the 
judicial  officer." 
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The  -iuireme  Covert  of  California  said  in  Pearson 
v.  heed,  44  Pa  (Cal.)  (2d),  592,  1.  c.  596,  wherein  the 
prosecutor  was  sued  for  inliclous  prosecution: 

"a  prosecutor  is  called  upon  to  deter- 
mine, upon  evidence  submitted  to  him, 
whether  a criminal  offense  has  been 
committed  by  the  person  accused— 
exactly  the  same  question  that  is 
presented  to  a court  or  jury  upon 
trial.  His  decision  is  no  less  judicial 
in  character  if  it  be  erroneous  or 
swayed  by  prejudice  or  malice.  It  does 
not  matter  whether  the  evidence  before 
him  be  much  or  little  or  whether  he 
hear 8 all  or  only  some  of  it.  His 
authority  to  investigate  the  facts  before 
acting  is  unlimited,  and  the  matter  rests 
in  his  own  discretion." 


Griffith  v.  dlinkard,  44  N.  £.  (Ind.)  1001,  1. 
1002,  is  a leading  case  on  the  subject,  in  a case  where  a 
prosecuting  attorney  was  sued  for  malicious  prosecution, 
court  said,  in  referring  to  the  prosecuting  attorney: 


"lie  is  the  legal  adviser  of  the  grand 
jury.  -e  think  he  is  an  "officer  in- 
tr  sed  with  the  administration  of 
justice" 1 The  prosecuting  attorney, 
therefore,  is  a judicial  officer,  but 
in  the  sense  of  a judge  of  a court. 

The  rule  applicable  to  such  an  officer 
is  thus  stated  by  an  eminent  author: 
•Whenever  duties  of  a jidicial  nature 
are  Imposed  upon  a public  officer,  the 
due  execution  of  which  depends  upon  his 
ov/n  judgment,  he  is  exempt  front  all 
responsibility  by  action  for  the 
motives  which  influence  him  and  the 
manner  in  irtilch  said  duties  are  per- 
formed. If  corrupt,  he  may  be  impeach- 
ed or  indicted;  but  he  cannot  be  pro- 
secuted by  an  individual  to  obtain  re- 
dress for  the  wrong  which  may  have 
been  done.  Ho  public  officer  is 
responsible  in  a civil  suit  for  a 
judicial  determination,  however  errone- 
ous it  may  be,  and  however  malicious 
the  motive  which  produced  it.*  Townsh. 
Sland.  & L.  (3d  tid. ) dec.  227,  pp.395,396." 


The 


Hon.  Wayne  V.  Elankard 


-9 


oepfc.  4,  1937 


i»e  cite  the  following  cases  as  farther  supporting 

this  rule* 


Rogers  v.  Aar ion,  54  Pac.  (2d)  760  (Cal.)} 

Watts  v.  Keator,  228  Pac.  135  (ore.J,  22 
R.  C.  L.  96,  34  A.  L.  R.  1489} 

■Smith  v.  Furman,  101  Ran.  115,  L.  R.  a. 

1917^  698,  165  Pac.  663: 

Yaselll  v.  Goff,  12  Fed.  (2d)  396,  66 
A.  L.  K.  1239} 

Klttler  v.  Aelsch,  216  N.  W.  898,  56  A.  L.  R. 

1217. 

We  think  that  the  reason  for  the  rule  could  not 
have  been  stated  more  clearly  than  as  set  forth  by  Judge  Cooley 
In  the  above  text* 

It  Is,  therefore,  our  opinion  that  a prosecuting 
attorney  who  makes  and  files  the  complaint  as  required  by 
Section  3467,  supra,  as  the  preliminary  step  In  the  enforce- 
ment  of  the  criminal  laws  of  the  State,  Is  not  liable  for 
damages  although  he  may  err  In  his  judgment  and  the  case  may 
later  be  dismissed  or  the  defendant  declared  to  be  Innocent. 
This  Is  the  only  reasonable  and  sound  rule  to  be  followed  In 
the  administration  and  prosecution  of  the  criminal  statutes. 

As  stated  by  an  eminent  jurist  In  the  case  of  Watts 
v.  Gerking,  228  Pac.  135  (Ore),  34  a.  L.  R.  1489,  1.  c.  1500, 
"public  policy  dictates  rather  that  one  citizen  should  suffer 
some  financial  loss  than  that  the  district  attorneys  of  the 
state  should  be  harassed  by  actions,  to  defend  which  might  re- 
quire a large  portion  of  their  time,  to  which  the  public  has 
a right,  and  a large  portion  of  the  emolument  prescribed  by 
law  as  compensation  for  their  services,  and  that  it  is  better, 
on  the  whole,  that  redress  be  afforded  by  prosecutions  for  mis- 
conduct In  office,  than  that  the  results  above  Indicated 
should  be  made  possible." 


Very  truly  yours. 


COVELL  R.  HEWITT 

Assistant  Attorney- General 


APPROVED: 


(Actlnv)  Attornev^General  CRH: EG 


TAXATIONS  . Fees  and  charges  paid  for  privilege  of  fishing 
SALES  TAX  : are  not  subject  to  the  provisions  of  the  2% 
Sales  Tax  Act. 


September  25,  1937. 


kr,  ftayne  V.  Slankard, 
Prosecuting  Attorney 
Newton  County, 

Neosho,  kissourl. 


hear  Sir: 


This  of lice  acknowledges  receipt  of  the  follow- 
ing request  from  your  office  dated  September  15,  1937: 

"A  man  in  this  county  who  operates  a 
fish  farm,  has  asked  me  whether  or  not 
he  should  collect  and  remit  sales  tax 
on  his  business.  The  business  is  oper- 
ated as  follows:  He  has  two  or  three 
ponds  in  which  the  fish  are  kept  ad 
he  allows  any  person,  who  so  desires, 
to  fish  in  these  ponds  ana  charges 
then  lor  this  privilege,  so  muoh  per 
inch  on  the  fish  caught.  I would  like 
your  opinion  on  this  question." 

In  passing  upon  this  question  we  have  considered 
the  following  sections  ol  the  2/»  Sales  Tax  Act  which  we 
think  are  applicable  to  the  subject  of  your  inquiry,  viz: 

Sub-section  Bb"  of  Section  2 of  said  Act  is  as 

follows : 

"A  tax  equi valent  to  two  (2)  per  cent 
of  the  amount  paid,  lor  admission  and 
seating  accomodations,  or  fees  paid 
to,  or  in  any  place  of  amusement, enter- 
tali*.:ent  or  recreation,  game-  and  athle- 
tic events." 

Relative  to  definitions  of  the  term  "sale  at  re- 
tail" we  find  clause  "1"  of  Sub-section  "g"  of  Section  1 
of  said  Aot  Includes  the  followings 

"Sales  ol  admission  tickets,  cash  ad- 
mission, charges  and  fees  to  or  in 
places  of  amusement,  entertainment  and 
recreation,  games  and  athletic  events." 
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In  Sub-section  "i"  of  Section  1 of  said  Act  we 
find  the  following  in  reference  to  the  term  "admission": 

"For  the  purposes  of  this  Act  the  term 
'admission*  Includes  seats  and  tables, 
reserved  or  otherwise,  and  other  simi- 
lar accommodations  and  charges  made 
therefor  and  amount  paid  for  admission, 
exclusive  of  any  admission  tax  imposed 
by  the  Federal  Government  or  by  this 
Act. " 

From  our  research  upon  the  question  of  the  Sales 
Tax  being  applicable  to  the  charge  made  for  fishing,  we 
find  that  the  2,3  Sales  Tax  Act  as  applicable  to  such  charges 
is  similar  to  the  provisions  of  the  1/*  Sales  Tax  Act  of 
Missouri  passed  in  1935  except  that  the  words  "or  in"  have 
been  Inserted  in  clause  1 of  Sub-section  "g"  of  Section  1 
of  the  Act  and  in  Sub-section  "b"  of  Section  2 of  the  Act. 

By  the  foregoing  Sections  and  Sub-sections  of  the 
Act,  the  legislature  imposed  the  tax  upon  charges  paid  to 
or  in  places  of  recreation,  etc.  The  word  "recreation"  is 
defined  by  Webster's  uew  International  Dictionary  as,  "re- 
freshment of  the  strength  after  toil  or  diversion".  Diver- 
sion is  synonymous  with  the  words  amusement,  entertainment, 
pastime,  sport,  game,  play  and  merriment,  and  the  word 
"sport"  is  defined  in  said  dictionary  as  some  particular 
play,  game  or  mode  of  amusement  such  as,  fowling,  hunting 
fishing,  rowing,  etc.  We,  therefore,  find  that  if  fishing 
is  taxable  under  the  Act  it  is  because  it  comes  within  the 
classification  of  "recreation". 

ifext,  is  the  charge  or  fee  paid  for  tlje  privilege 
of  fishing,  one  that  the  lawmakers  Intended  to  include  with- 
in the  Act.  In  construing  sales  tax  statutes,  we  find  the 
following  rule  laid  down  in  the  case  of  Doby  v.  State  Tax 
Commission,  174  So.  222: 

"Sales  Tax  Statutes  must  be  strictly 
construed  in  consideration  of  the 
coverage  and  no  strained  construc- 
tion may  be  indulged  against  the  tax- 
payer because  of  the  purpose  to  raise 
needed  revenue. " 

The  same  rule  has  been  applied  in  Missouri  in  the 
case  of.  In  re:  Estate  of  Clark,  270  Mo.  1.  c.  362,  wherein 
Judge  laris  J.  states  as  follows: 
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"Statutes  by  which  the  state  taxes 
the  property  of  the  citizens  are  to 
be  strictly  construed," 

This  rule  Is  not,  however,  to  be  followed  so 
far  and  so  technically  as  to  defeat  the  intention  of  the 
legislature  and  the  same  rule  has  been  followed  in  the 
case  of  State  ex  rel,  Ford  Lotox*  Company  v,  Gehner,  City 
Assessor,  et  al  27,  S,  W,  (2d)  1.  c,  3,  The  Supreme 
Court  of  Missouri  in  the  case  of  State  ex  rel.  Smith  90, 
S,  W,  (2d)  405,  lias  held  that  the  sales  tax  1b  an  excise 
tax. 


If  said  Act  by  the  terms  "charges  and  fees  paid 
to  or  in  places  of  recx’eation",  includes  those  who  partici- 
pate in  such  recreational  activities,  then  it  applies  to 
those  who  pays  for  the  privilege  of  taking  an  active  part 
in  such  recreation  or  sport. 

We  further  find,  that  under  the  1 % Act  and  be- 
fore the  aforesaid  amendment,  no  tax  or  charge  was  made  for 
those  taking  part  in  recreational  activities  and  we  conclude 
that  if  they  are  taxable  under  the  2 Act  it  is  on  account 
of  the  additions  of  the  words  "or  in"  to  the  aforesaid  Sec- 
tion of  the  said  2,.  Sales  Tax  Act. 

The  legislature  in  no  uncertain  terms,  in  clauses 
3 and  5 of  Sub-section  "g"  of  Section  1 of  said  Act,  stated, 
what  shall  be  taxed  for  the  use  of  certain  services  and 
things,  that  is,  hotel  rooms,  tourist  cabins,  telephones, 
etc,,  but  it  failed  to  include  those  who  participate  in  re- 
creational activities ,8uch  as  fishing, within  the  definition 
of  the  words  "sale  at  retail",  and  it  also  lailed  in  Section 
2 of  the  Act  to  impose  a 2/  Tax  upon  the  amount  paid  by  those 
participating  in  recreational  activities  for  the  privilege 
of  taking  part  in  such  activities.  When  a legislature  has 
spoken  in  such  specific  terms  it  ceases  to  speak  in  general 
terms  and  only  those  subjeots  mentioned  within  the  bounds 
specifically  referred  to  can  be  inol  )ded  in  such  Act,  Author- 
ity 25  C.  J,  220, 

If  the  le0lslature  had  intended  to  tax  those  who 
participate  in  recreational  activities,  such  as  fishing,  up- 
on the  amount  they  pay  lor  such  privilege,  then  it  could 
easily  have  found  appropriate  language  in  which  to  express 
that  purpose,  by  failing  to  do  so,  it  indicated  its  purpose 
not  to  impose  the  Sales  Tax  upon  such  recreational  activity. 

We  think  the  maximum  "the  expression  of  one  thing  is  the  ex- 
clusion of  the  other"  would  apply  in  this  particular  case, 

25  C.  J.  220;  Lexington  et  al  v,  commercial  Bank,  130  ho,  App. 
692. 
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Further  considering  the  Act  and  the  words  Mor 
in"  which  were  added  to  the  aforesaid  sections  and  by 
considering  the  definition  of  the  word  "admission".  Sec- 
tion 1,  Sub-section  "l",  as  "applying  to  seats  and  tables, 
reserved  or  otherwise,  and  other  similar  charges  made 
therefor",  we  conclude  that  the  words  "or  in"  were  insert- 
ed in  the  2>  Sales  Tax  Act  for  the  purpose  of  collecting 
a tax  on  the  charge  that  is  made  for  reserved  seats  and 
tables  within  such  places  of  amusement,  and  after  the  per- 
son is  admitted  and  lias  paid  an  admission  charge  to  enter 
such  places. 


conclusion 


The  legislature  leaving  failed  to  embrace  within 
the  definition  of  the  term  "sale  at  retail"  in  Section  1 
of  the  Act,  those  participating  in  recreational  activities, 
such  as  fishing,  hunting,  etc.  or  any  other  activity  for 
which  the  participants  pay  the  fee  or  charge  and  having 
failed  in  Section  2 of  the  Act  to  levy  and  impose  a tax 
upon  the  amount  paid  ior  the  privilege  of  entering  into 
such  activity  and  by  strict  construction  of  the  Sales  Tax 
Act,  so  far  as  it  applies  to  the  aforesaid  subjects,  but 
not  such  a strict  construction  as  to  destroy  the  Intention 
of  the  legislature,  it  is  the  opinion  of  this  department 
that  the  amount  which  a party  pays  for  the  privilege  of 
fishing  in  lakes,  ponds,  etc.  or  for  entering  into  any 
other  recreational  activity  as  a player,  is  not  subject  to 
tiie  provisions  of  the  2 Sales  Tax  Act  and  is  not  taxable 
under  the  Act. 

Yours  very  truly. 


TYKE  W.  BURTON 

Assistant  Attorney  General. 

APPROVED* 


Jr . j . . 'hiY  JLi  c tt 

(Acting)  Attorney-General. 


T»B: LB 


|*JR5f.RX  STOCK  — Subject  to  inspection,  when. 


Novem  er  4,  1937 


Honorable  Wayne  V.  Slankard 
prosecuting  Attorney 
Newton  County 
Neosho,  Missouri 

Dear  Sir: 


We  acknowledge  receipt  of  your  recuest 
for  an  opinion  dated  October  26,  1937,  which  reads 
as  follows: 


"A  dealer  in  Nursery  stock  who 
operates  a nursery  at  Neosho, 
leads  a truck  with  nursery  stock 
and  goes  to  surrounding  towns  and 
there  sells  the  stock  from  the 
truck* 

"All  of  the  stock  sold  is  either 
grown  by  the  nursery  or  is  pur- 
chased oy  him  from  legitimate 
growers  and  passed  through  his 
plant,  here  at  Neosho.  He  has 
a registration-inspection  cer- 
tificate for  his  plant  here  in 
Neosho. 

"Under  paragraph  (3)  of  Section 
12371  Ho.  Stat.  Anno.  Page  384, 

(as  amended.  Laws  1933,  p.  170, 

Section  one  (l)j  naws  1937  p.  177, 

Section  two  (2),  would  this  nur- 
sery man  be  required  to  secure 
an  additional  registration-inspec- 
tion certificate  for  each  place 
where  he  parked  his  truck  and  sold 
nursery  stock." 

Section  12368,  R.  S.  Mo.  1929  defines  the 
particular  premises,  which  come  under  the  State's  in- 
specting jurisdiction  of  nursery  stock,  as  follows: 

"For  the  purposes  of  this  article, 
the  following,  terms  shall  be  con- 
strued, respectively,  to  mean: 
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***** 

(c)  Places:  Vessels,  cars  and 
other  vehicles,  buildings,  docks, 
nurseries,  orchards  and  other 
premises,  where  plants  and  plant 
products  are  grown,  kept  or 
handled.  *****  ■ 


The  Laws  Mo.  1933,  page  170,  Section  12371 
do  not  change  the  definition  of  premises  subject  to 
plant  inspection  as  above  set  out  in  Section  12368, 
supra. 


The  Laws  Ko.  1937,  page  177,  provide  for 
the  appointment  of  an  entomologist  to  administer  the 
Missouri  Insect  Pest  and  Plant  Disease  Law,  and  Sec- 
tion 12371,  page  179,  provides: 


"(1)  The  fees  for  inspection  here- 
under shall  be  as  follows;  a nursery 
shall  be  required  to  pay  os  a fee  per 
annum  for  the  regular  inspection  of 
the  nursery  stock  and  premises  the 
actual  cost  of  such  inspection  and 
which  cost  in  any  event  shall  not 
exceed  five  (£5.00)  dollars  for  the 
first  acre  or  fraction  thereof  and 
fifty  (50^)  cents  for  each  additional 
acre  or  fraction  thereof  inspected. 

Fees  for  inspections  of  other  than 
nursery  stock  and  premises  shall  not 
exceed  the  actual  cost  of  Inspection, 
such  Inspections  to  oe  made  annually 
or  more  often  as  may  be  necessary  in 
the  Judgment  of  the  State  Entomologist 
for  the  safeguarding  and  protection  of 
agriculture  and  horticulture  against 
dangerous  and  destructive  insect  pests 
and  plant  diseases.  The  term  "Nursery", 
when  used  in  this  section,  shall  be 
construed  to  mean  any  land,  ground  or 
premises, within  this  state  on  or  In 
which  nursery  stock  is  propagated  or 
gro' n sale,  or  any  land,  ground 
or  premises  within  this  state  on  or 
in  which  nursery  stock  is  being  fumi- 
gated, packed  or  stored. 
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"(2)  Whenever  the  term,  "Nursery  Dealer", 
1b  used  in  this  chapter,  as  contra- 
distinguished from  nursery  or  nursery 
agent,  it  shall  oe  construed  to  mean 
and  include  any  person  not  a grower 
of  nursery  stock,  who  (a)  buys  nursery 
stock  for  the  purpose  of  reselling  or 
reshipping  within  the  State  of  Mis- 
souri, (b)  who  both  makes  landscape 
plans  and  plants  wild  trees,  shrubs 
or  vines  (which  rurt  be  certified 
prior  to  planting)  or  other  nursery 
stock  or  negotiates  in  the  purchase 
of  same  for  his  clients,  or  (c)  who 
transplants  or  moves  trees,  shrubs 
or  other  nursery  stock,  regardless  of 
where  or  how  grown,  from  place  to  place 
within  this  State  for  other  persons 
for  a consideration  in  payment  of  the 
nursery  stock,  for  the  planting  of 
same,  or  for  both  nursery  stock  and 
planting. 

"(3)  Each  nursery  dealer,  before 
selling  or  offering  for  sale  or  other- 
wise distributing  nursery  stock  within 
this  state,  must  annually  obtain  a 
nursery  dealer’s  registration-inspection 
certificate  for  each  Individual  location 
from  which  the  said  dealer  sells  or  of- 
fers for  sale  nursery  stock.  Each 
nursery  dealer  shall  make  application 
on  forms  to  be  provided  by  the  State 
Entomologist  for  each  individual  lo- 
cation, which  shall  include  (a)  the 
name  and  complete  address  of  nursery 
dealer's  place  of  business  £>r  which 
such  certificate  is  requested,  (b)  a 
declaration  that  applicant  will  obtain 
and  distribute  only  inspected  and  cer- 
tified nursery  stock,  (c)  that  appli- 
cant will  maintain  with  the  State  En- 
tomologist an  up-to-date  confidential 
listing  of  all  sources  from  which  he 
secures  nursery  stock,  (d)  make  affi- 
davit before  an  officer  with  a seal  or 
certify  in  writing  before  the  State 
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Entomologist  or  his  agent  that  the 
statements  In  said  application  are 
complete  and  correct,  and  (e)  each 
nursery  dealer  shall  pay  at  the  tine 
of  making  application  the  annual  regis- 
tration inspection  fee  of  ten  ( i 10.00) 
dollars.  The  State  Lntomolo,  1st  shall 
inspect  or  cause  to  be  inspected  the 
premises,  including  any  sales  yard, 
packing- shed,  nursery  stock  on  hand 
or  equipment,  for  the  presence  of 
dangerous  and  destructive  insect 
pests  and  plant  diseases  which  may 
be  disseminated  on  nursery  stock. 

H(4)  All  moneys  received  for  inspec- 
tion fees  or  other  receipts  under 
Article  3,  of  Chapter  87,  Revised 
Statutes  of  Missouri,  1929,  as 
amended,  shall  be  deposited  in  the 
State  Treasury  to  the  credit  of  the 
agricultural  fees  fund,  subject  to 
appropriation  by  the  General  Assembly; 
all  checks  and  drafts  remitted  to 
the  State  Entomologist  shall  be  made 
out  to  the  order  of  the  state  treas- 
urer, subject  to  deposit  as  herein 
directed. " 


Section  655,  R.  S.  Mo.  1929,  provides  in 
part  as  follows* 

"The  construction  of  all  statutes 
of  this  state  shall  be  by  the  fol- 
lowing additional  rules,  unless 
such  construction  be  plainly  repug- 
nant to  the  intent  of  the  legislature, 
or  of  the  context  of  the  sane  statute: 
First,  words  and  pnrases  shall  be 
taken  in  their  plain  or  ordinary  and 
usx.al  sense,  but  technical  *ords  and 
phrases  having  a peculiar  and  appropriate 
meaning  in  law  shall  be  understood 

according  to  their  technical  import; 

" 
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CONCLUSION 


Construing  Section  12368,  supra,  we  are  of  the 
opinion  that  where  nursery  stock  is  3old  from  a truck, 
said  truck  is  subject  to  inspection  against  diseased 
plant  life  of  said  nursery  stock  offered  for  distribu- 
tion from  said  truck,  as  said  truck  falls  within  the 
prem:ses  described  by  the  statute  as  subject  to  inspec- 
tion. 


The  intention  of  the  legislature,  an  shown  by 
the  quoted  law,  is  to  establish  an  intelligent  and 
thorough  scheme  of  nursery  plant  Inspection  in  this  state, 
to  tiie  end  that  nursery  plants  growing,  kept  and  handled 
In  nurseries,  and  nursery  plants  kept  and  handled  at 
other  premises,  be  Inspected  in  a sincere  effort  to 
eradicate  and  control  plant  diseases  and  plant  insects, 
When  we  consider  the  purpose  of  such  legislation,  there 
is  no  reason  to  narrowly  construe  the  statutes  to  the 
end  that  nursery  growers,  who  should  have  a vital  in- 
terest in  seeing  that  plant  diseases  and  Insects  are 
eradicated  and  controlled,  be  given  special  privileges 
from  inspection  when  they  oecome  also  nursery  dealers 
in  plant  life  from,  vessels,  cars,  buildings,  docks, 
orchards  and  premises  away  from  the  nursery  proper. 

U der  the  teclmicsl  Import  In  the  above  statu- 
tory definition  of  "nursery  deaier",  we  are  of  the  opinion 
that  the  operator  of  an  inspected  and  approved  nursery 
may  become,  at  premises  away  from  the  nursery  proper, 
while  keeping  nursery  plants  in  his  truck  for  distribu- 
tion, including  nursery  plants  from  other  nurseries,  a 
spreader  of  plant  disease  and  plant  insects.  It  was  not 
intended  that  a certificate  of  nursery  Inspection  was 
to  operate  as  a license  to  spread  disease  from  premises 
described  as  proper  places  for  inspection. 

Vie  are  of  the  opinion  that  the  nursery  plants 
in  the  truck  of  the  nurseryman  from  Neosho,  away  from 
the  nursery  proper,  are  subject  to  inspection  wherever 
he  parks  his  truck  to  sell  and  distribute  nursery  stock 
to  the  public,  and  that  before  selling  or  offering  for 
sale  or  otherwise  distributing  nursery  plants  from  Ms 
truck  he  must  annually  obtain  a nursery  dealers'  In- 
spection certificate  for  each  individual  location  of 
said  truck,  where  said  truck  Is  located  in  the  towns 
surrounding  Neosho the  dealer  intends  to  sell  or 
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offer  for  sale  nursery  stock  fiom  said  truck. 

Respectfully  submitted. 


WU.  ORE  SAYffERS 

Assistant  Attorney  General 


Ail ROVED: 


■J.  t-m  YKYJCii 

(Acting)  Attorney  General 


VkOStFE 


lilu.  oLiil  i.THL  VIC  COH  i^olOU:  cacniuaion  has  no  jux  l&dlction  over 

boxing  ovonui  hold  at  Jefferson  arruc  a* 


■ turn**  City,  ! isaourl 
oveuber  o,  1m7  * 

I 


kr*  uerrett  1*  .*alloy,  ChHlnaan, 
athletic  uagrUsaion  of  the  ;;tata  of  Missouri 
lr  thrum  building, 

Kansas  city,  iaaouri* 

oar  oirs 

ilila  .e.crtient  la  in  receipt  of  your  request  Tor  tin  opinion  os 
to  the  routine: 

"lteor  the  City  of  at*  aouia  la  Jefferson  errccKe*  ech 
week  or  so  they  hold  a bit;  boxing  shoe,  open  to  the 
public  with  tux  ed/ai  scion  charge,  and  moat  always  to  e 
capacity  house  of  froa  three  to  fire  thousand. 

’Those  boxing  contests  ere  between  neubers  of  the  Got? - n- 
ueut  J ost  und  opponents  froo  elsewhere  throughout  that 
pert  of  the  state* 

"Jefferson  barracks  la  located  on  United  : tetoa  Govoi  neat 
property  end  those  in  charge  claln  that  because  of  this, 
the  Missouri  Jtate  thlotic  tonsalsslon  hap  no  Jurisdiction 
over  these  «h ow,  nor  here  we  n right  to  oolleot  the  five 
per  cent  tax  according  to  the  law* 

"It  oppeara  to  ns  that  this  vould  cone  under  the  Juris- 
diction of  this  ecu sal  sc  ion  tiie  sons  as  ottur  boxing  events 
' old  in  the  state,  beoeuf.e  of  Ue  fact  that  it  la  open 
to  tiie  public  and  primarily  dependent  upon  the  public  for 
its  support* 

"Ueeauee  of  the  attitude  of  those  in  charge  at  the  oat, 
tie  * to  to  of  kiat.ourl  has  lost  aevciel  thouuends  of  dollars 

In  state  taxes* 

"2  will  appreciate  it  if  you  will  give  torn  on  opinion  on 
this  rh.ht  away  so  we  c*n  clear  up  this  situation  in  t* 
j He** 


1®  17th  clause  of  action  U of  i rtlclc  1 of  the  constitution 
of  the  tolled  states  piov ideas 

"'ilid  uoagreus  shall  huvo  power  * * To  exercise 
oxoluslvo  leglsletl on.  In  oil  cue.  v.hotso ever,  over 
aueh  district  (not  exceeding  ton  alios  bv.uuto  ) us 
uuy,  by  cession  or  particular  states,  i nd  ti»e 
uoceptmoe  or  Congress,  beoaoe  the  oeot  of  governwont 
of  the  United  i:tot e«,  und  to  execute  like  authority 
over  all  places  ^uroheoed  by  the  consent  of  the 
legislature  of  the  ..tote  in  which  the  sono  cl  nil  be. 
or  the  areotlon  of  r or  to.  nogoninoo,  erseiuls,  rock 
yards,  end  other  ueodfUl  buildings  " *'•" 

notion  11076,  cvlaed  statutes  of  I.  ist  our  i,  UU9  piuvlaea: 

"The  consent  of  the  otato  or  Uicuourl  is  hereby 
Given  in  oooordonoo  with  the  ueventeonth  clause, 
eighth  eeotion  or  the  first  article  or  the  lonsti- 
tut  ion  or  the  linlted  totes  to  the  oequlcltlon 
uy  the  United  . tutee  by  purchase  or  grant  of  rn y 
land  in  title  ate  to  < hlch  hoo  boon  or  nay  hereafter 
be  acquired,  for  the  purpose  of  establishing  and 
Maintaining  post  offices,  internal  revenue  rod 
other  gevemsnt  off ioes,  hospitals,  sanatorium, 
fish  hatcheries,  r>ene  or  bird  prooorvos  nd  lands 
for  re  fores  to  ti  on.  . ovidod,  that  sold  lends  shall 

not  exceed  tsonty-rivo  001*00  in  quantity  In  -ny 
one  lot  or  p<_roel  In  any  town  or  city  nd  1 hell 
not  exeeod  two  thouoond  ( a,0CC ) acres  in  any  one 
county*” 

»e  os;  Aim,  for  the  purpose  of  this  opinion,  ti  nt  the  proper ty 

now  ooraprieinc  'Jefferson  arracks'’  wan  acquired  by  the  United 
states  in  uocordauoe  with  the  above  section  of  our  statutes. 

If  so,  motion  11073,  • • o.,  1969  applies! 

" ila  Jurisdiction  of  the  otato  of  Is.  ouii  In 
oud  over  all  such  land  purohasod  or  ooquirod  os 
^uvided  In  section  11U72  la  hereby  granted  and 
coded  to  the  United  totes  so  lone  as  the  United 
. tatos  shall  own  odd  laid;  Provide.,  that  there 
is  hereby  reserved  to  die  otato  of  M»<  ourl, 
unlnpalred,  full  outhoi lty  to  serve  and  execute 
all  .i-oooue,  civil  nnd  orluiJ.nl,  Issued  under  t:.e 
outhoi  lty  of  the  state  within  such  lamia  or  the 
buildings  thereon*” 


In  the  ciiue  or  United  me  toe  v*  Unzsnta,  74  L*£d*  701,  the  u.  rtjue 
court  ol  the  United  metee  said: 

■’l-len  the  ml  ted  states  acquiree  title  to  lands, 
which  are  purchased  by  the  consent  of  the  legislature 
or  tite  state  within  vhloh  they  ore  situated  *for  tbs 
erection  of  forts,  negazineo,  arsenals,  dockyards  and 
other  neodful  buildings'  (const*  art*  1,  see*  8), 
tlis  mderul  Jurisdiction  is  o .-.elusive  of  ull  state 
authority*" 

In  vies  of  the  foro0-olng,  therefore,  end  oasunin*;  the  ; roperty 
upon  which  JefTorson  ’ Jarre  ohe  is  situated  was  oo  .ulred  by  tie 
United  states  in  acoardonee  with  section  1107 E K*  . • tt»*  IttEW, 
we  are  of  tin  opinion  that  the  ttlsaourl  ..tats  thlatio  conulseion 
has  no  Jurisdiction  with  regard  to  boxing  events  held  on  said 
property* 

respect  fully  submitted. 


JuHH  v*  Horn  , .-r*, 
j. as  is  tent  Attorney  General* 


a,  , JVJ-J)* 


TTOng  ZMoXfrfrztrr-i: 


MOTOR  VEHICLE  FUEL) 

) 

TAX : GASOLINE ) 


No  refund  of  tax  on  gasoline  exported  in 
tanks  of  automobiles.  


December  2,  1937 


Hon.  Forrest  Jmith 
Jtate  auditor 
Jefferson  City,  Missouri 


FLLED 


Dear  Dir: 


Tnie  department  is  in  receipt  of  your  letter  of 
November  3,  1937,  in  whieh  you  request  an  opinion  as 
follows: 


"The  state  of  Kansas  has  re- 
cently passed  a law  which 
prohibits  busses  and  trucks  enter- 
ing the  state  having  more  than 
twenty  gallons  of  gasoline  in  the 
fuel  tanks. 

"The  southwestern  Greyhound  Lines 
have  had  storage  tanks  in  Kansas  City 
and  their  busses  would  be  refueled 
there,  the  storage  tanks  holding 
about  150  gallons  on  trips  that  led 
through  Kansas  to  Colorado.  The 
Greyhound  Lines  has  been  paying  the 
state  tax  of  2^  a gallon  on  that 
gasoline  and  the  per  gallon  to 
Kansas  City  on  the  gas  whioh  pro- 
pelled these  busses  over  the  roads 
in  Kansas. 

"Y<e  are  in  receipt  of  a claim  of 
#116.00  for  refund  on  the  gasoline 
tax,  from  the  .Southwestern  Greyhound 
Lines.  Ve  would  like  an  opinion  from 
your  department  as  to  whether  this 
refund  is  a Just  claim  against  the 
state  and  whether  we  can  legally  pay 
the  oouthwestern  Greyhound  Lines 
this  claim. 


Hon.  Jorrest  omith 
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"Jimilar  claime  to  the  above  will 
amount  to  approximately  ^50,000 
per  year." 

Seotion  7794,  R.S.  Jissouri  1929,  is  as  follows: 

"For  the  purpose  of  providing  funds 
to  complete  the  construction  of  and 
for  the  maintenance  of  the  state 
highway  system  of  this  state  as 
designated  by  law,  there  is  hereby 
provided  a license  tax  equal  to  two 
cents  per  gallon  of  motor  vehicle 
fuels  as  defined  in  this  article  used 
in  motor  vehicles  on  the  public 
highways  of  this  state,  whioh  license 
tax  shall  apply  and  become  effective 
January  1,  1925." 

Section  7805,  R.8.  Missouri  1929,  is  as  follows: 

"All  motor  vehicle  fuels,  as  here ip 
defined,  distributed  or  sold  in  the 
state  of  Missouri  by  any  distributor 
or  dealer,  shall  be  deemed  to  have 
been  sold  for  use  in  operating  motor 
vehicles  upon  the  public  highways  of 
this  state:  Provided,  however,  that 
any  person  who  shall  buy  and  use  any 
motor  vehicle  fuels,  as  defined  in 
this  article,  for  the  purpose  of  oper- 
ating or  propelling  stationary  gas 
engines,  farm  tractors  or  motor  boats, 
or  who  shall  purohase  or  use  any  of 
such  fuels  for  cleaning,  dyeing,  or 
other  commercial  use  of  the  same,  or 
who  shall  buy  and  use  such  motor  ve- 
hicle fuels  for  any  purpose  whatever, 
except  in  motor  vehioles  operated,  or 
intended  to  be  operated,  upon  any  of 
the  public  highways  of  the  state  of 
Missouri,  as  defined  in  section  7795, 
and  who  shall  have  paid  any  license 
tax  required  by  this  article  to  be 
paid,  either  direotly  or  indirectly 
through  the  amount  of  such  tax  being 
included  in  the  price  of  such  fuel. 


Hon.  Forrest  Smith 


December  2,  1937 


- 3 - 


shall  be  reimbursed  and  repaid 
the  amount  of  such  tax  directly  or 
Indirectly  paid  by  him,  upon  pre- 
senting to  the  Inspector  an  affi- 
davit accompanied  by  the  original 
invoice  showing  such  purchase,  which 
affidavit  shall  state  the  total 
amount  of  such  fuels  so  purchased 
and  used  by  such  consumer,  other 
than  in  motor  vehicles  operated  or 
intended  to  be  operated  upon  any  of 
the  public  highways  of  the  state  of 
Missouri,  as  hereinbefore  defined, 
end  shall  state  for  what  purpose 
used.  Upon  the  reoelpt  of  such  affi- 
davit and  invoice,  the  inspector 
shall  cause  to  be  repaid  the  amount 
of  such  tax  to  the  consumer  aforesaid, 
by  a warrant  drawn  by  said  inspector 
on  the  state  road  fund  which  shall  be 
audited  and  allowed  by  the  state  aud- 
itor and  shall  be  paid  by  the  state 
treasurer:  Provided  further,  that 
application  for  refunds,  as  provided 
herein,  must  be  filed  with  the  in- 
spector within  ninety  (90)  days  from 
the  date  of  purchase  or  invoice." 

For  a proper  determination  of  this  question,  we 
think  it  is  necessary  to  determine  whether  or  not  the  tax 
provided  for  in  seotion  7794,  supra,  is  a charge  as  com- 
pensation for  the  use  of  the  highways  of  this  state. 

In  Schevenell  v.  Blackwood,  35  Fed.  2nd  l.o.  425, 
the  court  said  concerning  the  fuel  tax  law  of  Arkansas  on 
this  subjeot: 

7 Section  1 of  Act  No.  606,  1921 
(Arkansas!,  provides: 

•That  all  persons,  firms  or  corpor- 
ations who  shall  sell  gasoline,  ker- 
osene or  other  products  to  be  used  by 
the  purchaser  thereof  in  the  pro- 
pelling of  motor  vehicles  using  com- 
bustible type  engines  over  the  highways 
of  this  otate.  shall  oollect  from  such 
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purchaser,  in  addition  to  the 
usual  charge,  the  sum  of  one  cent 
(I?)  per  gallon  for  each  gallon  so 
sold.  * 

•In  Standard  Oil  Co.  v.  Brodie, 
supra,  sustaining  the  tax,  the  court 
said  (153  Ark.  119,  239  8.W.  754): 

•The  tax  is  not  imposed  on  the  sale 
or  purchase  of  gasoline,  nor  on  the  gas- 
oline itself,  nor  even  on  the  use  of 
the  gasoline.  On  the  oontrary,  the 
final  and  essential  element  in  the  im- 
position of  the  tax  is  that  the  gasoline 
purchased  must  be  used  in  propelling  a 
certain  kind  of  vehicle  over  the  publio 
highways.  In  the  final  analysis  of 
this  language  it  comes  down  to  the  point 
that  the  thing  which  is  really  taxed  is 
the  use  of  the  vehicle  of  the  character 
described  upon  the  publio  highway,  and 
the  extent  of  the  use  is  measured  by 
the  quantity  of  fuel  consumed,  and  the 
tax  is  imposed  according  to  the  extent 
of  the  use  as  thus  measured. 

•If  it  had  been  intended  merely  to  tax 
the  gasoline  or  its  use,  it  would  have 
been  wholly  unnecessary  to  describe  the 
character  of  the  use  or  the  place  v/here 
it  was  to  be  used,  and  the  fact  that 
the  lawmakers  incorporated  these  ele- 
ments in  laying  the  bases  of  the  tax- 
ation shows  unmistakably  that  it  was 
intended  to  impose  a tax  upon  the  use 
of  the  public  highways  by  the  method 
described.  It  is  clear  that  the  tax 
is  not  imposed  on  the  seller  nor  upon 
the  gasoline  while  in  his  hands,  and 
this  of  itself  makes  it  manifest  that 
there  was  no  intention  to  levy  a tax 
upon  the  sale  of  gasoline  nor  upon  the 
gasoline  itself. " 
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The  Brodle  case  referred  to,  supra,  is  a well 
reasoned  decision  end  has  been  cited  os  authority  by  the 
courts  in  many  Jurisdictions.  The  Arkansas  act  levying 
the  tax  is  very  much  similar  to  Missouri's  act  in  that 
the  tax  is  pleoed  upon  the  fuel  used  in  motor  vehicles  on 
the  highv/ays  of  the  state. 

In  3tate  ex  rel.  v.  Hackman,  314  Mo.  33,  282  S.W. 
1007,  1C11,  a mandamus  action  to  compel  respondent,  the 
state  auditor,  to  issue  a warrant  to  pay  for  certain 
printing  and  stationery  furnished  the" State  Highway  Com- 
mission, drawn  upon  the  highway  fund.  The  court,  in  pass- 
ing upon  this  question,  determined  what  character  of  tax 
the  motor  vehicle  tax  of  this  state  was,  and  said: 

"Whether  it  is  called  motor  vehicle 
registration  fees,  license  fees,  or 
a tax  (all  of  which  assignations  are 
used  in  Heotion  44a  of  article  IV  of 
the  Constitution,  Vide  Lews  of  1921, 

1st  Ex.  Jess.  p.  196),  or  by  any 
other  name,  it  is  a tax  levied  by 
the  state  upon  the  right  of  motor  ve- 
hicles to  use  the  publio  streets  and 
highways  of  the  state." 

The  tax  on  the  sale  or  use  of  motor  vehicle  fuels 
is  also  mentioned  in  the  constitutional  provisions  referred 
to  in  the  Haokman  case,  supra.  - e make  the  preliminary 
statement  concerning  this  oase  in  order  to  illustrate  that 
although  the  court  did  determine  the  character  of  our  tax, 
this  was  not  essential  to  the  determination  of  the  Question 
before  them,  and  for  that  reason,  is  obiter  diotum.  How- 
ever, it  is  persuasive  upon  the  question. 

It  is  to  be  noticed  that  all  through  our  motor 
vehicle  tax  law  the  tax  is  restricted  to  that  fuel  v/hich  is 
used  to  propel  motor  vehicles  on  our  highv.’ays,  and  further, 
there  is  a section  (7805)  which  authorizes  refunds  to  pur- 
chasers of  gasoline  who  pay  the  tax  thereon,  but  do  not  use 
said  fuel  in  motor  vehicles  operated  upon  the  highways  of 
the  state. 
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In  view  of  the  above  it  is  clear,  we  thiiik,  that 
the  tax  on  motor  vehicle  fuels  in  Missouri  is  a charge  as 
compensation  for  the  use  of  our  highways.  The  tax  is  not 
imposed  on  the  seller,  or  the  gasoline  itself,  but  is  paid 
by  the  consumer,  and  as  said  in  the  Brodie  case,  referred 
to  supra,  "it  would  have  been  wholly  unnecessary  to  describe 
the  character  of  the  use  or  the  place  where  it  was  to  be 
used"  if  this  tax  is  not  a charge  for  the  use  of  our  high- 
ways. This  cone lus ion,  if  there  was  nothing  further  to  be 
considered,  would  seem  to  indioate  that  the  refund  applied 
for  here  is  allowable.  However,  we  do  not  think  this  con- 
clusion in  itself  decides  the  cuestion  before  us.  The  Oil 
Inspector  is  authorized  and  required  by  law  to  collect  the 
two  oents  per  gallon  tax.  He  is  only  given  certain  employees 
or  deputies  and  permitted  to  collect  the  tax  in  the  manner 
prescribed.  The  tax  must  be  oolleoted  on  each  gallon  sold, 
and  then  if  the  gasoline  is  used  for  a non-taxable  purpose, 
the  purchaser  may  apply  and  make  affidavit  for  a refund  under 
Section  7805,  R.S.  Missouri  1929.  This  section  provides  that 
all  gasoline  sold  in  this  state  "shall  be  deemed  to  have  been 
sold  for  use  in  operating  motor  vehiolee  upon  the  public  high- 
ways of  this  state".  It  further  enumerates  in  what  specif io 
instances  a refund  will  be  allowed,  and  then  provides  "or  who 
shall  buy  and  use  such  motor  vehiole  fuels  for  any  purpose 
v/hatever,  except  in  motor  vehicles  operated,  or  intended  to 
be  operated,  upon  any  of  the  public  highways  of  the  State  of 
Missouri". 

Ve  find  no  precedent  upon  this  question,  either  in 
our  own  courts  or  the  courts  of  other  Jurisdictions.  There- 
fore, we  must  construe  the  Motor  Vehicle  Fuel  Tex  Law  to  as- 
certain if  the  legislative  intent  as  expressed  in  said  act  is 
broad  enough  in  its  scope  to  cover  the  refund  applied  for 
here. 


If  the  Southwestern  Greyhound  Lines  is  entitled  to 
a refund,  it  must  be  under  the  above  quoted  part  of  Section 
7805  or  not  at  all.  This  section  raises  the  presumption  that 
all  motor  vehiole  fuel  sold  In  this  state  is  used  on  the  high- 
ways of  this  state. 

Section  7805,  supra,  provides  a refund  for  those  who 
purchase  gesoline  and  use  it  for  any  purpose  except  when 
that  use  is  in  motor  vehicles  operated  or  intended  to  be  op- 
erated on  the  highways  of  this  state.  In  other  Yvords, 
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literally  spealcing,  only  gasoline  used  in  motor  vehicles 
operated  or  intended  to  be  operated  on  the  highways  of 
this  state  is  subject  to  taxation  (because  when  not  used 
for  this  purpose,  the  tax  collected  is  refunded). 

This  section  does  not  contemplate  that  gasoline 
purchased  in  this  state,  in  order  to  be  taxable,  must  be 
wholly  consumed  in  a motor  vehicle  while  that  vehicle  is 
operating  on  the  highv/ays  of  this  state,  but  only  that  it 
be  purchased  for  use  in  a motor  vehicle  which  is  intended 
to  be  operated  or  is  actually  operated  on  said  highways, 
regardless  of  the  amount  of  fuel  consumed. 

The  fuel  purchased  by  the  Southwestern  Greyhound 
x,ines  was  purchased  for,  and  used  in,  a motor  vehicle  in- 
tended to  be  and  actually  operated  on  the  highways  of  this 
state,  and  as  such  aoes  not  fall  within  the  provisions  of 
Section  7605,  notwithstanding  the  fact  that  all  of  said 
fuel  was  not  actually  consumed  while  said  vehicle  was  on 
our  highways. 

In  State  ex  rel.  v.  Gehner,  320  Mo.  l.o.  1162,  it 

is  said: 


"*An  exemption  from  taxation  must 
be  clear  and  unambiguous  and  should 
not  be  created  toy  implication. ' 
(Sootland  County  Railroad  Co.;  65 
Mo,  l.c.  135:  State  ex  rel.  v; 

Arnold,  136  Mo,  l.o.  450.) 

******** 

w,If  any  doubt  arises  as  to  the  ex- 
emption claimed  it  must  operate 
most  strongly  against  the  party  claim- 
ing the  exemption.'  (Flitterer  v. 
Crawford,  157  Mo.  l.c.  58). 

******** 

"'Such  statute  and  constitutional 
provisions  are  construed  with  strict- 
ness and  most  strongly  against  those 
claiming  the  exemption. * 
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******* 

"'The  policy  of  our  law,  consti- 
tutional and  statutory,  is  that 
no  property  than  that  enumerated 
shall  be  exempt  from  taxation.' 

( State  ex  rel.  Globe-Democrat  Pub. 

Co.  v.  Gehner,  294  S.W.  l.c.  1018." 

In  Barber  Asphalt  Paving  Co.  v.  Hayward,  154  S.W. 
140,  141  (Mo.),  the  courts  have  said: 

"Appellants'  construction  would  be 
bound  to  result  in  distress  and  in- 
jury. But  the  law  does  not  stand 
puzzle-headed  and  helpless  before 
such  difficulty.  The  inoonvenienoe 
arising  from  such  construction  of  the 
statute  precludes  adopting  it,  pro- 
vided any  other  course  be  open  in 
reason." 

In  Bragg  City  Speoial  Road  District  v.  Johnson,  20 
S.W.  2nd  22,  23  (Mo.),  the  court  said: 

"It  has  been  ruled  by  this  court 
many  times  that  in  the  construction 
of  statutes  which  are  not  clear  in 
meaning,  the  results  and  consequences 
of  any  proposed  interpretation  of  the 
statute  may  properly  be  considered 
es  a guide  as  to  the  probable  intent 
of  the  lawmaker  from  the  language 
used." 

In  State  ex  rel.  v.  St.  Louis-san  Francisco  Ry.  Co. 
300  S.W.  274,  277  (Mo.),  it  is  said: 

"A  construction  should  never  be 
given  to  a statute  * which 

would  work  * * * confusion  and  mis- 
ohief  unless  no  other  reasonable 
construction  is  possible." 
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In  Oam  v.  3t.  Louis  and  S.F.  Hy.  Co.,  198  3.W.  494, 
496  (Mo.  App.),  it  is  said: 

"We  recognizr  tne  rule  in  the 
construction  of  statutes  that  hard- 
ships and  inconveniences  ere  not  to 
control;  but  we  also  reoognize  that 
these  burdens  should,  not  be  ignored.” 

ith  these  rules  in  mind,  as  laid  down  by  oui 
courts,  it  is  to  be  observed  that  if  this  refund  is  allow- 
able under  our  laws,  then  it  naturally  follows  that  all 
gasoline  purchased  by  said  companies  outside  our  state  and 
transported  into  this  state  is  subject  to  taxation.  How 
is  the  Inspector  of  Oils  to  determine  these  amounts?  The 
legislature  has  not  provided  him  with  ports  of  entry  as  in 
other  states,  nor  a sufficient  number  of  deputies  and  agents 
to  keep  a check  on  such  importation  or  exportation.  To  oon- 
strue  the  law  to  permit  such  a refund  would  be  to  attempt 
to  make  it  apply  to  an  impossible  situation,  and  would  place 
a tremendous  burden  on  those  charged  v/ith  the  administration 
of  our  Motor  Fuel  Tax  Law'.  It  would  result  in  evil  conse- 
quences and  lay  refund  appropriations  made  by  the  legislature 
open  to  be  depleted  by  those  who  careu  to  make  a false  affi- 
davit for  a refund,  and  which  the  Inspector  of  Oils  would 
have  no  way  of  oheoking,  other  than  to  accept  the  affidavit 
as  true  on  its  face  and  trust  to  the  honesty  of  the  person 
making  it,  though  we  do  not  mean  to  infer  that  the  claim  in 
question  is  other  than  what  it  purports  to  be. 

V/e  do  not  think  the  legislature  intended  to  place 
the  Inspector  of  Oils  in  such  a helpless  position,  and  would 
not  do  so  without  providing  by  law  a means  by  which  all  ex- 
porting fuel  must  oomply,  so  that  each  such  refund  might  be 
checked  in  accordance  with  such  law  to  ascertain  if  said  re- 
fund was  correct  and  allowable  in  every  detail,  exemption 
from  taxation  by  implication  is  not  favored  or  permitted,  and 
any  doubt  must  be  resolved  against  the  person  claiming  said 
exemption. 

In  Garfill  v.  Brocken,  145  N.J£.  l.o.  316  (Ind.),  it 

is  said: 


"It  is  complained  that  persons  who 
buy  asoline  in  Indiana  for  the  oper- 
ation of  automobiles  must  pay  the  tax, 
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although  they  may  drive  at 
once  to  the  state  line  and  erase 
into  another  state.  But  the  law 
does  not  require  such  a person  to 
ourchase  in  Indiana  more  than  suf- 
ficient gasoline  to  carry  him  to 
the  state  line.  If  he  prefers,  he 
may  reach  that  point  with  an  empty 
tank  and  replenish  his  supply  in 
the  other  state  without  paying  the 
Indiana  tax." 

The  same  is  true  in  this  instance.  The  tax  in 
Missouri  is  a charge  for  the  use  of  our  highways  - that 
charge  is  measured  on  fuel  purchased  for  consumption. 
The  person  buying  said  fuel  buys  the  privilege  ■’o  use 
our  highways  to  the  extent  his  fuel  will  permit.  If  he 
does  not  avail  himself  of  this  privilege,  it  is  of  no 
concern  of  this  state. 


GOtiCLPulOH 


Therefore,  it  is  the  opinion  of  this  department 
that  the  refund  applied  for  in  this  instance  is  not  such 
a refund  as  would  be  payable  under  the  laws  of  this  state 
and  should  not  be  allowed. 


Respectfully  submitted, 


AUBR2Y  R.  HAMMETT,  Jr. 
assistant  Attorney  General 


APPROVED  By: 


J.ii.  TAtLOk 

(Acting)  Attorney  General 
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TA-JZh  BOARDS:  Right  of  State  Auditor  to  issue  warrants  for  rent 
and  stenographic  help  for  the  following  Boards: 

Nurse  Examiners,  Optometry,  Osteopathy,  Barbers, 
Embalming,  Chiropractic  Examiners,  Dental  Examiners, 
Aocount/ancy  and  Pharmacy. 

December  31,  1937 


Hon.  Forrest  Smith 
State  Auditor 

Jefferson  City,  Missouri 

* 

Deer  Sir: 

This  office  is  in  receipt  of  your  letter  of 
November  30,  1937,  in  whioh  you  make  the  following  re- 
quest for  an  opinion: 

"It  has  been  the  oustom  for 
many  years  for  various  Boards  to 
employ  a stenographer  and  pay 
rent  and  the  appropriation  bills 
have  made  provisions  for  the  pay- 
ment of  these  two  items. 

aI  would  like  to  08 ve  an  opinion 
as  to  whether  or  not  I cun  legally 
pay  for  a stenographer  and  rent  out 
of  the  appropriations  made  to  the 
following  otato  Boards:  Nurse  Exam- 
iners, Optometry,  Osteopathy,  Barbers, 
Embalming,  Chiropractic  Examiners, 

Dental  Examiners,  accountancy  and 
Pharmacy." 

In  order  for  you  to  honor  requests  for  payment 
for  office  rent  and  stenographers  of  the  various 
Boards  mentioned  in  your  letter,  two  situations  must  ex- 
ist, viz:  (1)  The  particular  Board  requesting  suoh 
payment  must  have  the  authority  to  rent  offices  and  em- 
ploy a stenographer,  and  (2)  there  must  be  a fund 
appropriated  for  suoh  purposes,  against  which  you  can 
draw  your  warrants.  If  either  of  these  situations  does  not 
exist,  you  cannot  pay  these  items. 
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Jince  your  request  for  an  opinion  refers  and  re- 
lates to  a large  number  of  Boards,  all  created  by  separate 
leglslatire  acts,  we  shall  look  to  some  general  principles 
of  law  applicable  to  the  question  at  hand,  and  then  pro- 
ceed to  discuss  each  separate  Board  in  the  light  of  the 
legislative  acts  creating  and  governing  it. 

If  the  Boards  inquired  about  hare  the  power  to 
rent  offioe  rooms  and  employ  stenographers,  such  power 
must  be  bottomed  upon  the  statutes  by  which  they  were 
created  and  are  governed,  and  such  statutes  must  grant 
such  power,  either  by  express  words  or  neoessary  impli- 
cation. In  discussing  a very  similar  question,  the  court 
in  the  case  of  State  ex  rel.  Bybee  v.  Haokmann,  276  Mo., 
l.c.  116,  said: 

0 

"That  question  simply  stated  is 
this:  Has  the  State  Board  of  equal- 
ization authority  under  the  law  to 
employ  a stenographer  at  the  ex- 
pense of  the  State?  If  such  Board 
of  Equalization  (hereinafter  for 
brevity,  oalled  simply  the  board) 
has  any  such  authority,  this  author- 
ity must  be  bottomed  on  some  statute. 

For  it  is  fundamental  that  no  offioer 
in  this  State  can  pay  out  the  money 
of  the  State  except  pursuant  to 
statutory  authority  authorizing  and 
warranting  suoh  payment.  (Lamar  Twp. 
v.  Lamar,  261  Mo.  171.)  But  it  is 
also  well  settled,  if  not  fundamental 
law,  that  whenever  a duty  or  power  is 
conferred  by  statute  upon  a public 
officer,  all  neoessary  authority  to 
make  such  powers  fully  efficacious,  or 
to  render  the  performance  of  suoh 
duties,  effectual,  is  conferred  by 
implication.  (Hannibal,  etc.,  Rail- 
road v.  Marion  Co.,  36  Mo.  303;  Walker 
v.  Linn  Co.,  72  Mo.  650;  Sheidley  v. 

Lynch,  95  Mo.  487.)  So  much  being 
true  it  is  urged  that  since  the  statute 
which  defines  the  duties  of  the  board 
provides  that  it  may  *take  all  evidence 
it  may  deem  necessary,'  it  follows  by 
neoessary  implication  that  a steno- 
grapher may  be  employed  to  take  and 
transcribe  the  evidenoe  which  the 
board  deems  necessary  to  be  taken.  We 
think  this  contention  must  be  sustained." 
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Again  in  the  case  of  State  ex  rel.  Bradshaw  v. 
Hackroann,  276  Mo.,  l.c.  607 1 the  oourt,  in  passing  on  a 
similar  question,  quoted  with  approval  a portion  of  the 
foregoing  paragraph  from  the  Bybee  case,  supra,  and  added: 

"Under  this  rule  we  perforoe  must 
look  to  the  statutes  which  created 
the  office  of  Warehouse  Co  jalssloner 
and  which  prescribe  his  duties  for 
authority  to  make  our  writ  peremptory. 

If  we  find  no  such  authority,  either 
express,  or  whioh  arises  from  such 
necessary  implication  as  is  above 
defined,  it  is  manifest  that  we  are 
without  power  to  oompel  respondent 
to  audit  relator's  expense  aooount, 
for  expenses  inourred  by  him  in  going 
to  and  returning  from  Washington." 

Likewise,  in  the  case  of  In  Re  Sanford,  236  Mo.,  l.c.  692, 
the  court  reiterated  rules  of  construction  of  statutes  whioh 
will  serve  us  in  analyzing  the  statutes  relating  to  the  sub- 
ject at  hand  in  the  following  language: 

" ( o ) . There  Is  a familiar  rule  of 
statutory  construction  whioh  fits 
this  case  like  a glove  fits  the  hand, 
namely.  That  when  a power  is  given  by 
statute,  everything  necessary  to  make 
it  effectual  or  requisite  to  attain 
the  end,  is  necessarily  implied. 

(Citing  authorities). 

"It  is  also  a well  settled  rule  of 
construction,  that  where  a statute 
contains  grants  of  power,  it  is  to  be 
construed  so  as  to  include  the  authority 
to  do  all  things  necessary  to  accomplish 
the  object  of  the  grant.  (Citing 
authorities) •" 

In  line  with  the  foregoing  rules,  the  court  held  in 
State  ex  rel.  v.  Speer,  284  .<io.  45,  that  where  a county  is 
vested  by  express  grant  with  power  to  incur  an  indebtedness 
to  erect  a courthouse,  such  express  grant  of  power  by 
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implication  embraces  the  authority  to  purchase  a site  for 
the  building  out  of  the  proceeds  of  such  indebtedness;  and 
in  the  case  of  Hudgins  v.  Consolidated  School  District,  312 
Mo.  1,  the  court  held  that  where  by  express  grant  a school 
district,  after  necessary  vote  cf  the  people,  has  the  right 
to  erect  a school  building,  it  has  by  necessary  implication 
the  right  to  furnish  such  school  building,  since  the  object 
of  the  express  grant,  to-wit,  the  erection  of  a new  building, 
would  be  defeated  if  the  district  could  not  furnish  and 
equip  the  building. 

The  foregoing  rules  apply  more  particularly  to  the 
first  phase  of  our  problem,  viz,  the  determination  of 
whether  the  particular  Boards  have  power  to  rent  office 
rooms  and  employ  stenographers. 

Approaching  the  second  phase  of  our  problem,  viz, 
whether  there  has  been  an  appropriation  for  payment  of  the 
particular  items  inquired  about,  we  must  start  with  the 
premise  that  an  appropriation  by  the  legislature  is  necessary 
before  any  expenditure  can  be  made  of  the  funds  created  for 
these  nartioular  Boards.  State  ex  rel.  Kessler  v.  Hackuann, 
304  Mo.  453. 

The  rule  as  to  when  a claim  against  the  State  sixould 
be  paid  was  laid  down  in  the  case  of  State  ex  rel.  Buder  v. 

Hackmann,  305  Mo.,  l.c.  351,  wherein  it  was  said: 

. > 

"Before  the  state  can  be  held  liable 
for  the  payment  of  a fee  or  expense 
incurred  in  its  behalf,  the  person 
or  officer  claiming  such  fee  or  ex- 
pense  must  be  able  to  point  out  the 
law  authorizing  such  payment." 

Appropriation  laws  are  to  be  construed  by  the  same 
rules  as  other  legislation.  The  rule  has  been  stated  thus 
in  59  C.J.,  para.  401,  pages  262-263: 

"An  appropriation  law  is  to  be  con- 
strued under  and  by  the  same  rules  as 
other  legislation.  Where  the  in- 
tention of  the  legislature  is  plain 
and  obvious,  there  is  no  room  for 
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judicial  construction  of  an  ap- 
propriation. They  are  to  be  con- 
strued without  liberality  towards 
those  who  claim  their  benefits;  but 
are  not  to  be  construed  so  strictly 
as  to  defeat  their  manifest  objeots. 

The  language  is  to  be  presumed  to 
have  been  used  in  its  natural  and 
ordinary  meaning,  and  not  to  be  given 
a forced  and  unnatural  construction." 

>urtiole  X,  beet  ion  19,  of  the  Constitution  of 
Missouri,  after  providing  that  expenditures  can  be  made 
only  after  appropriation  by  law,  provides  as  follows: 

"and  every  such  law,  malting  a new  ap- 
propriation, or  continuing  or  reviving 
an  appropriation,  shall  distlncly 
speolfy  the  sum  appropriated,  and  the 
objeot  to  whioh  Itisto  be  applied; 
and  it  shall  not  be  su?7ioTent  to  refer 
to  any  other  law  to  fix  such  sum  or 
object." 

In  the  case  of  State  ex  rel.  Uuder  v.  Hackmann, 
supra,  the  court  had  before  it  the  question  of  whether  the* 
assessor  should  be  allowed  cleric  hire,  and  the  only  basis 
for  the  claim  for  such  allowance  was  a statute  whioh  pro- 
vided that  the  assessor  should  be  allowed  his  neoessary 
expenses.  In  denying  the  claim  for  clerk  hire,  the  court 
(l.c.  351)  said: 

"The  words  'he  and  his  deputies  shall 
be  entitled  to  receive  their  actual 
neoessary  expenses  inourred  in  the  per- 
formance of  their  duties,'  fall  far 
short  of  constituting  clear  and  satis- 
factory authority  for  the  payment  by 
the  dtate  of  clerk  hire  for  assessors." 

It  must  be  borne  in  mind  that  even  though  the  ap- 
propriation acts  may  in  some  instances  indioate  the  leg- 
islature had  in  mind  some  of  the  expenditures  inquired 
about,  yet  the  language  of  an  appropriation  act  is  not  con- 
clusive on  the  courts  as  to  the  power  of  the  legislature  to 
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to  appropriate  money.  State  ex  rel.  Bradshaw  ▼.  Hackmann, 
supra t , 


Again  In  the  Bradshaw  case,  supra,  the  court, 
after  discussing  what  might  be  Impliedly  necessary  for 
the  officer  under  discussion  to  do  In  the  discharge  of 
his  duties,  (l.c.  611)  said: 


"If  so  It  be  that  the  orying 
exigencies  brought  about  by  a 
World  - ar  unforeseen  and  undreamed 
of  when  the  act  In  question  was 
passed  had  so  altered  national  and 
domestic  conditions  when  the  trips 
In  question  were  made  as  to  maJce  It 


absolutely  necessary  and  praiseworthy 
for  the  relator  to  Incur  the  expense 
In  controversy  In  the  first  and 
second  counts,  we  are  yet  forced,  how- 
ever much  the  situation  may  appeal  to 
our  personal  sympathies,  to  relegate 


this  phase  of  the  oase  to  the  Legis- 
lature. Our  duty  in  the  premises  is 
when  we  ore  unable  to  lay  our 


nger  on  any  exls 
en  construed  under  the  ru 


.lustify  us 


payment 


jfrom  the  above  authorities,  we  conclude  that  the 
Boards  inquired  about  do  not  have  the  power  to  rent  of- 
fioe  rooms  or  employ  stenographers,  unless  the  statutes 
creating  them  and  governing  them  grant  suoh  power  either 
by  express  language  or  by  necessary  implication,  and  that 
such  powers,  if  not  expressly  granted,  cannot  be  Implied 
unless  it  is  evident  from  the  language  of  the  statutes 
that  the  proper  exeroising  of  the  powers  expressly 
granted  would  make  certain  other  powers  indispensible 
and  a denial  of  such  other  powers  (not  expressly  granted) 
would  render  ineffectual  the  powers  expressly  granted. 


\ ith  the  foregoing  premises  before  us,  we  must  now 
look  to  the  statutes  creating  and  governing  each  partic- 
ular Board  inquired  about  in  order  to  answer  your  inquiry 
specifically. 
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BCKivD  OF  HUrtSS  SJUMBteRS 


The  statutes  oreatlng  this  Board  and  governing  its 
aotiTities  are  found  in  Chapter  100,  R.S.  Missouri,  1929. 

From  a careful  reading  of  these  statutes , we  are  unable  to 
find  where  this  Board  is  by  express  language  directed,  re- 
quired or  empowered  to  rent  an  of floe  or  to  hire  a stenographer 
The  next  question  is,  is  such  power  granted  this  Board  by  neo- 
essary  implication?  Section  13480  provides  that  the  Board 
shall  meet  at  such  plaee  as  it  may  seleot,  and  section  13481 
provides  that  the  Board  shall  meet  twioe  eaoh  year  to  hold  ex- 
aminations for  nurses  at  such  times  and  places  as  it  may 
determine.  All  the  duties  enjoined  upon  the  Board  by  Seotions 
13482  and  13483  could  be  and  probably  are  discharged  at  meet- 
ings of  the  Board,  whioh  by  Seotions  13480  and  13481,  it  may 
hold  at  any  plaoe  and  at  anytime  it  may  determine.  Section 
13484,  whioh  provides  compensation  of  the  Board,  merely  con- 
templates that  the  Board  members  will  perform  their  duties  at 
irregular  times  and  in  different  places.  Hone  of  the  duties 
of  the  Board  neoessarily  requires  a permanent  office. 

The  secretary  is  required  to  keep  reoords  and  registers 
make  reports  and  perform  all  duties  customarily  incident  to 
suoh  offioe,  and  we  may  assume  from  reading  these  statutes  that 
the  work  of  the  secretary  is  extensive. 

From  reading  these  statutes,  however,  we  do  not  be- 
lieve that  it  can  be  said  that  the  objeots  for  whioh  the  Board 
was  created  Yx>uld  be  defeated  or  its  express  powers  rendered 
ineffectual  unless  it  could  rent  offices  and  esq>loy  a steno- 
grapher. To  be  sure,  the  work  of  the  secretary  would  be 
facilitated,  no  doubt,  by  having  the  services  of  a stenographer 
at  her  command,  but  the  legislature  has  imposed  oertain  pre- 
scribed duties  upon  the  secretary  and  it  did  not  see  fit  to 
authorize  the  employment  of  a stenographer.  Lven  though  per- 
formance ol'  the  duties  prescribed  by  the  legislature  for  the 
secretary  would  work  a hardship  on  her,  it  is  not  the  provinoe 
of  the  Judicial  branoh  of  the  government  to  read  in  the 
statutes  what  the  legislature  omitted  therefrom.  As  was  said 
in  State  ex  rel.  Buder  v.  Haokmann,  supra,  l.e.  351: 

"The  argument  of  hardship  and  that 
an  officer  should  not  be  compelled 
to  incur  a financial  loss,  in  per- 
forming the  duties  incident  to  his 
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office,  cannot  be  considered  by 
the  oourts  In  passing  upon  the  rights 
of  relator,  as  fixed  by  the  statute. 

Failure  to  provide  a salary  or  fee 
for  a duty  imposed  upon  an  officer  by 
law  does  not  excuse  his  performance 
of  such  duty.  (State  ex  rel.  v.  Brown, 

146  Mo.  l.o.  406.)  It  may  be  that  an 
assessor  aotually  sustains  a financial 
loss  in  the  performance  of  his  duties 
under  our  State  Income  Tax  Law.  But 
suoh  fact  is  for  consideration  by  the 
Legislature,  and  not  by  the  courts." 

Therefore,  we  find  no  authority  in  the  statute  for  this 
Board  to  rent  of floe  room  nor  do  we  find  any  appropri- 
ation for  rent.  There  is  an  appropriation  for  ''general 
expenses*  of  this  Board,  but  the  constitutional  pro- 
vision above  quoted  requires  appropriation  acts  to  dis- 
tinctly specify  the  objeots  for  whloh  the  appropriation 
is  made.  While  the  term  "general  expenses"  is  rather 
broad  and  would  include  numerous  items  of  expense, 
which  naturally  fall  under  that  term  if  those  items  were 
authorized  to  be  incurred  by  the  Board,  yet  we  do  not 
think  this  term  oan  include  office  rent  in  the  light  of 
the  statutes  governing  this  Board. 

Reference  to  Section  6,  page  92,  Laws  of  1937, 
of  the  appropriation  aot  for  this  Board  shows  that  an 
item  was  included  for  salary  of  a stenographer,  but  as 
heretofore  stated,  the  statutes  creating  and  governing 
this  Board  do  not  authorize  the  employment  of  a steno- 
grapher. i-S  shown  by  authorities  above  quoted,  an  appro- 
priation aot  is  not  conclusive  on  the  courts  as  to  the 
power  of  the  legislature  to  appropriate  the  money.  In 
other  words,  we  understand  the  rule  to  be  that  if  the 
legislature  has  not  granted  the  power  to  a Board  to  do  a 
thing,  the  act  of  a subsequent  legislature  in  setting 
aside  a sum  for  the  doing  of  that  thing  will  not  supply 
the  power,  otherwise  laoklng,  to  do  the  thing. 

It  should  be  observed,  however,  that  this  Board 
is  required  by  statute  to  hold  certain  meetings  at  suoh 
places  as  it  may  choose,  among  whloh  meetings  are  those 
to  Oonduot  examinations  of  applicants  for  license  and  to 
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hear  charges  against  persons  holding  licenses.  YVe  think 
that  where  the  law  has  specifically  required  the  holding 
of  such  meeting 5 the  Board  by  Implication  has  the  power 
to  provide  plaoes  for  such  meetings  and,  therefore,  could 
rent  rooms  temporarily  for  suoh  purposes.  In  this  par- 
ticular, we  think  the  appropriation  for  general  expenses 
would  be  sufficient  to  cover  rent  on  rooms  rented  tempo- 
rarily for  the  purpose  of  holding  the  meetings  required  by 
law. 


CONCLUSION 


from  the  foregoing  reasoning,  we  must  conclude  that 
you  cannot  lawfully  draw  warrants  against  funds  appropriated 
for  the  Board  of  Nurse  Examiners  to  pay  for  rent  for  offioe 
rooms  or  for  salary  of  a stenographer,  but  that  you  can 
lawfully  draw  warrants  against  suoh  funds  to  pay  for  rooms 
or  quarters  temporarily  rented  for  the  purpose  of  holding 
the  meetings  required  by  Seotions  13480,  13481,  and  13482, 
H.S.  Missouri,  1929.- 


lion.  Forrest  Bmith 


10 


Becember  31,  1937 


BO. JiD  OF  OPTO Ms  TRY 


The  statutes  creating  and  governing  this  Board  are 
found  in  Chapter  101,  R.S..  Missouri,  1929.  There  is  no  ex- 
press power  grunted  this  Board  to  establish  an  office,  and 
from  reading  this  ohapter  we  cannot  conclude  as  a matter  of 
law  that  the  work  required  of  this  Board  would  be  rendered 
ineffectual  if  it  could  not  rent  offices.  Furthermore, 
there  has  been  no  appropriation  made  for  payment  of  rent 
for  offices  of  this  Board. 

By  Seotion  13500,  this  Board  is  required  to  hold  at 
least  four  meetings  each  year,  one  of  which  must  be  held  in 
St,  Louis  and  one  in  Kansas  City.  In  view  of  the  authorities 
heretofore  oited  and  following  the  reasoning  outlined  in  the 
discussion  relative  to  the  Board  of  Nurse  Examiners,  we  must 
conclude  that  the  Board  of  Optometry  has  the  implied  power  to 
rent  quarters  temporarily  for  suoh  meetings.  Otherwise,  the 
power  conferred  and  duty  enjoined  upon  the  Board  in  this  re- 
gard oould  not  be  exercised  and  performed 

.•hile  there  is  no  specific  appropriation  for  rent, 
yet  there  is  an  appropriation  for  "general  expenses  (Seotion 
6,  page  93,  Laws  of  1937),  and  we  think  this  appropriation 
sufficient  to  cover  rent  of  temporary  quarters  engaged  for 
the  meetings  of  the  Board. 

It  should  also  be  observed  that  by  oeotion  13498 
this  Board  is  granted  power  to  "take  testimony  in  all  matters 
relating  to  its  powers  and  duties",  and  by  oectlon  13509, 
it  is  required  to  hold  public  hearings  on  various  matters. 

In  line  with  the  authorities  heretofore  oited  and  especially 
the  authority  of  the  case  of  State  ex  rel.  Bybee  v.  Hackmann, 
supra,  we  must  conolude  that  this  Board  has  the  implied  power 
to  employ  a stenographer  whenever  it  is  deemed  necessary  and 
proper  by  the  Board  to  transcribe  testimony  in  connection 
with  the  hearings  held  by  the  Board.  Examination  of  the 
appropriation  act  for  this  Board  shows  that  there  is  an  item 
designated  "salary  of  a stenographer",  and  in  view  of  what 
we  have  said  as  to  the  power  of  the  Board  in  this  particular, 
we  think  this  item  of  appropriation  is  sufficient  to  cover 
the  salary  for  a temporary  employment  of  a stenographer 
authorized  us  aforesaid. 
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CONCLPblON 


In  line  with  the  authorities  cited  and  by  the  same 
reasoning  followed  in  the  discussion  relating  to  the  Board 
of  Nurse  Examiners,  it  is  the  opinion  of  this  department 
that  you  cannot  legally  draw  warrants  against  the  funds  ap- 
propriated for  the  use  of  the  State  Board  of  Optometry  to 
pay  rent  of  office  rooms  nor  for  the  salary  of  a regular 
stenographer,  but  that  you  can  draw  warrants  against  said 
funds  to  pay  for  rent  of  quarters  temporarily  engaged  to 
hold  meetings  of  the  Board,  allowed  and  required  by  Section 
13500,  R.s.  Missouri,  1929,  and  that  you  can  draw  warrants 
against  suoh  funds  to  pay  for  services  of  a stenographer 
employed  to  take  testimony  at  hearings  held  by  the  Board. 
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BQr.RD  OF  OoTkOfaffilC  REGIS  TR^TION 
/JTD  ^X^'.INiiTlON 


The  statutes  governing  this  Board  are  found  in 
Chapter  102,  R.S.  Missouri,  1929.  By  Section  13517,  this 
Board  is  given  blanket  power  to  inour  "all  expenses  proper 
and  necessary . in  the  opinion  of  said  Board  to  discharge 
its  duties  under  and  to  enforce  the  law**.  It  would  seem, 
therefore,  that  this  Board  under  this  broad  grant  of  power 
would  have  the  right  to  rent  office  rooms  and  to  employ  a 
stenographer. 

Examination  of  the  appropriation  act  lor  this  Board 
(Section  21,  page  100,  Laws  of  1937)  shows  that  no  specific 
appropriation  has  been  made  with  which  to  pay  rent.  This 
seotion  of  the  appropriation  act  does  provide  as  follows: 

\ 

"D.  Operation: 

General  expense:  including  communi- 
cation, printing  and  binding,  travel 
and  other  general  expense  and  Material 
and  Supplies:  consisting  of  stationery 
and  office  supplies  insurance  and  prem- 
iums on  bonds. *1,600.00 

In  view  of  the  broad  powers  granted  this  Board  by 
Section  13517  to  inour  expense,  we  think  the  appropriation 
for  "general  expense"  is  sufficiently  broad  to  cover  rent. 

The  said  appropriation  act  specifically  provides  for  the 
salary  of  a stenographer. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department 
that  you  can  issue  warrants  against  the  funds  appropriated 
for  the  use  of  the  Board  of  Osteopathic  Registration  and 
Examination  to  pay  rent  and  to  pay  the  salary  of  a stenographer 
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BOARD  OF  B..RBKR  EXAMINERS 


The  statutes  governing  this  Board  are  found  in 
Chapter  103,  R.S.  Missouri,  1929.  Seotion  13524,  as 
amended  (Laws  of  1935,  page  191)  specifically  empowers 
this  Board  to  establish  headquarters  at  suoh  place  in  the 
State  as  it  may  choose  and  to  employ  a stenographer  whose 
salary  is  limited  to  $100.00  per  month.  Seotion  13525 
directs  the  State  Auditor  to  issue  warrants  monthly  for  the 
"payment  of  the  salary,  office  and  all  other  necessary  ex- 
penses of  said  Board".  Examination  of  the  appropriation  act 
relating  to  this  Board  (Seotion  2,  page  90,  Laws  of  1937) 
reveals  that  there  has  been  a definite  appropriation  for  the 
salary  of  a stenographer.  Said  appropriation  act  also  pro- 
vides as  follows: 

"D.  Operation 

General  expense;  including  commun- 
ication, printing  and  binding, 
insurance  and  premium  on  bonds, 
traveling  expenses  and  other 
general  expense,  and  material  and 
supplies  consisting  of  stationery 
and  office  supplies  *14, 000. 00. * 

In  view  of  the  fact  that  the  statutes  governing 
this  Board  direct  it  to  establish  headquarters  at  any  place 
in  the  State  it  chooses  and  directs  the  State  auditor  to 
issue  warrants  monthly  for  the  "payment  of  salary,  office 
and  other  necessary  expenses  of  said  Board”,  we  are  of  the 
opinion  that  the  appropriations  above  quoted  is  suf f loiently 
broad  to  cover  the  item  of  rent. 

CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department 
that  you  can  issue  warrants  against  the  funds  appropriated 
for  the  use  of  the  Board  of  Barber  iOOaminers  to  pay  rent 
and  the  salary  of  a stenographer,  said  salary  not  to  exceed 
*100.00  per  month. 
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BOiHD  OF  SMBALMEBS 


The  statutes  governing  this  Board  are  found  in 
Chapter  104,  R.S.  Missouri,  1929.  By  these  statutes,  this 
Board  is  only  required  to  meet  once  each  year.  There  is 
nothing  in  said  chapter  (104)  v.hlch  would  indicate  that  the 
Board  is  given  power  to  rent  offices  or  employ  a stenographer. 
The  only  expenditures  it  is  allowed  to  make  are  for  expenses, 
salary  and  per  diem  of  members  of  the  Board  (ejection  13542), 
and  after  payne nt  of  these  expenses,  the  surplus,  if  any,  must 
be  turned  over  to  the  Btate  Treasurer  to  be  credited  to  the 
Public  School  Fund. 


OOhCLULilON 


It  is,  therefore,  the  opinion  of  this  department 
that  you  cannot  issue  warrants  against  funds  appropriated 
for  the  use  of  the  Board  of  kmbalmers  to  pay  rent  or  salary 
of  a stenographer. 
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BChliD  OF  CHIROPRACTIC  LXAMIN&RS 


The  statutes  governing  this  Board  are  found  in 
Chapter  105,  R.3.  Missouri,  1929.  There  is  no  provision 
in  these  statutes  which  authorizes  the  Board  to  establish 
an  office  or  employ  a stenographer.  In  Section  13554  a 
reference  is  made  to  the  principal  offioe  of  the  Board, 
but  we  do  not  think  this  amounts  to  a grant  of  power  to 
the  Board  to  establish  an  offioe. 

\ 

However,  this  Board  has  power  to  meet  at  such  places 
as  it  may  select  and  must  hold  hearings  on  various  matters 
and  we  must  conclude  that  the  Board  could  temporarily  rent 
quarters  for  suoh  meetings  and  hearings. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department 
that  you  canixOt  issue  warrants  against  the  funds  provided 
for  the  use  of  the  Board  of  Chiropractic  Examiners  to  pay 
for  rent  of  offices,  except  rent  on  quarters  temporarily 
engaged  for  meetings  of  the  Board,  and  that  you  oannot  issue 
warrants  against  such  funds  to  pay  for  stenographic  help. 


Hon.  Forrest  Smith 
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December  31,  1937 


BG-»RD  OF  DHNT.tX 


The  statutes  governing  this  Board  are  found  in 
Chapter  106,  &.D.  Missouri,  1929.  From  a careful  reading 
of  these  statutes,  we  do  not  find  where  this  Board  is  em- 
powered or  required  to  establish  an  office,  nor  do  we  find 
that  the  appropriation  act  (Section  10,  page  94-95,  Laws  of 
1937)  makes  any  provision  for  rent.  However,  this  Board  is 
authorized  to  meet  at  such  places  as  It. may  select  and  is 
required  to  hold  hearings  on  certain  matters,  and  by  the 
reasoning  heretofore  outlined  in  discussing  other  Boards, 
we  must  conclude  that  this  Board  oould  rent  temporary  quarters 
to  hold  its  meetings  and  hearings. 

Seotion  13568  requires  testimony  at  certain  hearings 
to  be  preserved  and  transcribed  and  oection  13573  authorizes 
the  Board  to  employ  and  pay  all  necessary  clerical  services 
when,  in  their  opinion,  barns  is  necessary.  \.e  think  these 
two  seotions  authorize  this  Board  to  employ  a stenographer 
whenever  they  deem  such  employment  necessary.  Reference  to 
the  appropriation  act  relating  to  this  Board  shows  that  there 
is  an  item  which  includes  extra  stenographic  help. 


OQr.OLUolOM 


It  is,  therefore,  the  opinion  of  this  department 
that  you  cannot  issue  warrants  against  the  funds  appropriated 
for  the  use  of  this  Board  to  pay  rent,  except  rent  for 
quarters  temporarily  engaged,  to  hold  meetings  and  hearings 
of  the  Board  or  members  thereof,  but  that  you  can  issue 
warrants  against  suoh  funds  to  pay  for  stenographic  help. 


Hon.  Forrest  Smith 
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BOARD  OF  .CCOUNTANCT 


The  statutes  governing  this  Board  are  found  in 
Chapter  110,  R.S.  Missouri,  1929.  There  is  nothing  in  these 
statutes  authorizing  this  Board  to  rent  offices  and  employ  a 
stenographer.  Hov<ev~r,  Section  13712  requires  this  Board  to 
hold  examinations  at  least  once  each  year  at  such  times  and 
places  as  it  may  determine,  and  section  13715  requires  the 
Board  to  hold  hearings  before  revoking  or  cancelling  any  cer- 
tificate. By  similar  reasoning  used  in  discussing  other 
Boards,  we  conclude  that  this  Board  can  temporarily  rent 
quarters  for  the  purpose  of  holding  examinations  and  hearings, 
and  we  think  the  appropriation  aot  (Section  49,  page  116, 

Laws  of  1937)  under  the  heading  of  "general  expense"  would 
provide  the  funds  to  pay  the  rent  on  such  temporary  quarters. 


concur  ios 


It  is,  therefore,  the  opinion  of  this  department  that 
you  cannot  issue  warrants  against  the  funds  appropriated  for 
the  use  of  the  Board  of  Acoountanoy  to  pay  rent  or  the  salary 
of  a stenographer,  but  that  you  can  issue  warrants  against 
such  funds  to  pay  rent  on  temporary  quarters  engaged  for  the 
use  of  the  Board  in  holding  examinations  and  hearings. 


Hon.  Forrest  Smith 
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BQ~_RD  OF  iJtL.Rl-,CY 


The  statutes  governing  this  Board  are  found  in 
Chapter  94,  K.B.  Missouri,  1929.  From  a careful  reading 
of  these  statutes,  we  cannot  find  any  requirement  for  the 
Board  to  establish  an  office,  nor  can  we  say  that  the 
workings  of  the  Board  would  be  rendered  ineffectual  without 
such  office,  some  items  in  the  appropriation  act  (Section 
4,  page  91,  Laws  of  1937)  indicate  the  legislature  of 
1937  assumed  that  the  Board  would  oocupy  an  established 
office,  but  as  pointed  out  heretofore,  an  appropriation 
act  cannot  supply  power  to  a Board  to  do  a thing  where 
that  power  is  not  granted  by  the  statutes  creating  and 
governing  such  Board.  As  Is  true  in  the  cases  of  other 
Boards,  this  Board  is  required  to  hold  examinations  of  ap- 
plicants and  hearings  on  questions  involving  licenses  and 
we  must  conclude  that  this  Board  has  the  power  to  provide 
quarters  for  the  use  of  such  meetings.  The  item  of  & 
"general  expense"  in  the  appropriation  act  is  sufficient 
to  cover  this  irregular  rent.  Section  13151c,  page  231, 

Laws  of  1937,  provides  for  clerks  in  the  secretary's  office. 
The  appropriation  act  for  this  Board  specifically  provides 
for  the  salary  of  a clerk. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department 
that  you  cannot  issue  warrants  against  the  funds  appropri- 
ated for  the  use  of  the  Board  of  Pharmacy  to  pay  rent,  ex- 
cept rent  on  quarters  temporarily  provided  for  examinations 
and  hearings  conducted  by  the  Board,  but  that  you  oan  issue 
warrants  ugainst  suoh  funds  to  pay  for  the  aalary  of  a 
clerk. 


Kespeotfully  submitted. 


HARRY  H.  KAY 

rvssistant  Attorney  General 


aPPRCVcu)  by: 


J.k.  fcaYlok 

(Acting)  Attorney  General 
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Ruraj.  Ele  rtrif ication  Co-Operative  Assooiations  to  pay  the 
sales  tax  for  eleotrio  ourrent  and  energy  purchased  from 
the  seller  of  such  ourrent* 
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September  10*  1937* 


Mr*  Gray  Snyder* 

Attorney  at  Law, 
Palmyra*  Missouri* 

Dear  Siri 


This  department  acknowledges  receipt  of  yours  of 
the  2nd  instant  whiah  is  as  follows > 

"As  City  Attorney  for  the  City  of  Rtlniyra* 

Marion  County*  Missouri*  am  asking  for 
your  opinion*  as  to  whether  or  not*  the 
City  of  ftilmyra , a municipal  corporation* 
who  has  entered  into  a contract  with  the 
Missouri  Rural  Electrification  Corporation* 
for  the  delivery  of  electric  ourrent  and 
energy  in  the  County  upon  the  collection 
of  its  monthly  rentals  or  payments  for  the 
current  sc  used  is  required  to  collect  from 
the  said  Rural  Electrification  Corporation* 
a osd.es  Tax  for  such  sale*  Understand  that 
upon  the  delivery  on  the  part  of  the  City 
from  its  municipal  plant  to  this  Rural  Elec- 
trification Corporation*  distributed  among 
its  several  customers  who  are  the  ultimate 
consumers  thereof*  as  the  City  does  not  deal 
with  the  ultimate  consumers*  but  with  the 
manager  and  directors  of  the  Rural  Electri- 
fication*" 

4 

Tour  request  involves  the  question  of  srtio  is  the 
purchaser  for  use  and  consumption  of  the  electric  current 
whioh  your  City  sells  or  to  whom  is  the  retail  sale  of  such 
ourrent  made* 

The  term  "retail  sale"  as  defined  in  sub-section 
"g"  in  Section  1 of  the  2%  Ssd.es  Tax  Aot  of  Missouri  passed 
in  ^937*  i»  as  follows  t 

"Sale  at  retsd.1"  means  any  transfer  made 
by  any  person  engaged  in  business  as  de- 
fined herein  of  the  ownership  of*  or 
title  to*  tsmgible  personal  property  to 
the  purchaser*  for  use  or  consumption  and 
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Set  for  resale  in  any  form  as  tangible 
personal  property,  for  a -valuable  con- 
sideration. Where  necessary  to  conform 
to  the  context  of  this  Act  and  the  tax 
imposed  thereby,  it  shall  be  construed 
to  embrace i N 

The  word  "purchaser"  as  defined  in  said  Act  in  Sub- 
seotion  "e"  of  Seotion  1 thereof,  is  as  follows t 

"The  word  "purchaser"  whenever  used  in 
this  Aot  means  a person  vho  purchases 
tangible  personal  property  or  to  whom 
are  rendered  services,  receipts  from 
which  are  taxable  under  Seotion  2 of 
this  Act." 

The  word  "person"  is  defined  in  Sub-section  "a"  of 
Section  1 as  follows t 

"Person"  includes  any  individual,  firm, 
co-partnership,  joint  adventure,  asso- 
ciation, corporation,  municipal  or  pri- 
vate, and  whether  organised  for  profit 
or  not,  state,  county,  political  sub- 
division, state  department,  commission, 
board,  bureau  or  agency  (except  the  State 
Highway  Department ,)  estate,  trust,  busi- 
ness trust,  reoeiver,  syndicate,  or  any 
other  group  or  combination  aoting  as  a 
unit,  and  the  plural  as  well  as  the 
singular  number." 

In  our  research  upon  this  question  we  have  examined 
the  Artioles  and  Certificate  of  Incorporation  of  the  Missouri 
Rural  Electrification  Co-Operative  Association  and  we  find 
that  it  was  incorporated  under  Article  29  of  Chapter  87,  R.  S. 
Mo.  1929  for  the  purpose  of  conducting  a business  as  authorised 
by  Seotion  12748  R.  S.  Mo.  1929,  whieh  provides  as  follows 1 

"Any  number  of  persons,  not  less  than 
twelve  (12),  may  associate  themselves 
together  as  a co-operative  association, 
society  or  exchange,  having  all  the 
incidents , powers  and  privileges  of  cor- 
porations, for  the  purpose  of  conduct- 
ing any  agricultural  or  niercantile  busi- 
ness on  the  co-operative  plan,  including 
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The  buying,  selling,  manufacturing 
storage,  transportation  or  other 
handling  or  dealing  in  or  •with  by 
associations  of  a rieulturists , of 
agricultural,  dairy  or  similar  pro- 
ducts , and  including  the  manufactur- 
ing transformation  of  suoh  articles 
into  products  derived  therefrom, 
and  for  the  purpose  of  the  purchas- 
ing of  or  selling  to  all  sharehol- 
ders and  other  groceries,  provi- 
sions and  all  other  articles  of  mer- 
chandise," 

We  find  that  this  Seetion  provides  that  Co-Opera- 
tive Associations  nay  sell  commodities  to  others  than  its 
members  or  stockholders,  however  upon  the  examination  of  the 
Articles  and  Certificate  of  Incorporation  of  the  Missouri 
Rural  Electrification  Co-Operative  Association  we  find  that 
it  shall  sell  commodities  to  its  members  only, 

"Even  though  the  statute  gives  certain 
powers  to  a corporation,  yet  suoh 
corporation  may  restrict  its  authority 
by  adopting  articles  or  a constitution 
curtailing  the  powers  authorised  by  the 
statute  and,  in  suoh  case,  the  articles 
or  constitution  will  gover,”  14a,  C.  J, 

Section  2095#  p*g«  2£9* 

By  Seotion  7 of  the  2/2  Sales  Tax  Act,  the  legisla- 
ture directed  the  State  Auditor  to  make,  promulgate  and  en- 
force reasonable  rules  and  regulations  for  the  enforcements 
of  said  Act,  Pursuant  thereto  the  State  Auditor  has  made  Rule 
36,  whioh  is  as  follows  1 

"Private  clubs  such  as  oountry  clubs  and 
other  such  organisations  Y/hich  are  not 
open  to  the  general  publio,  are  deemed  to 
be  the  users  or  consumers  of  goods  whioh 
they  purchase  and  resell  to  their  members , 
and  sellers  of  supplies  of  said  dubs 
should  collect  and  remit  the  tax  thereon. 

If  the  club  is  not  open  to  the  general  pub- 
lic it  will  not  be  necessary  for  them  to 
colleet  tax  on  goods  which  they  sell,  pro- 
vided that  they  have  previously  paid  the 
tax  thereon  at  the  time  of  purchase. 


"However  if  private  concessionaries 
operate  dining  rooms,  oigar  stands,  lunch 
stands,  oafes,  swlnning  pools,  or  if  the 
professional  at  country  dubs  sells  golf 
equipment  or  other  sporting  goods,  suoh 
concessionaries  or  professionals  are  mak- 
ing sales  for  use  or  consumption  and  are 
engaged  in  business  and  must  col loot  and 
remit  the  tax  on  said  sales  to  the  State 
Auditor,  even  though  the  sales  are  made 
only  to  the  members  or  their  guests* 

"If  clubs  are  open  to  the  general  publio, 
they  must  be  treated  as  any  other  busi- 
ness and  must  eolleot  and  remit  the  tax 
on  their  sales  made*" 

It  is  a settled  law  for  the  construction  given  the 
statute  by  those  charged  with  the  duty  of  executing  it,  is 
always  entitled  to  the  most  respeot.ful  consideration  and 
ought  not  to  be  overruled  without  eorent  reason*  U,  S,  vs* 
Moore,  9$  U.  S.  760  1.  c.  763. 

From  the  foregoing  citation  we  think  the  said  Elec- 
trification Association  has  authority  to  restriet  its  activi- 
ties to  its  own  members  or  stockholders  and  since  the  business 
operations  of  this  Co-Operative  Association  are  restricted  to 
its  own  members  or  stockholders,  and  since  it  does  not  deal 
with  the  general  publio  and  in  view  of  the  faot  that  the  opera- 
tions of  this  Association,  so  far  as  they  apply  to  its  own  mem- 
bers and  to  the  general  public,  are  analogous  to  that  of  a olub 
or  private  organisation,  we  think  for  the  currant  and  electric 
energy  vhioh  it  receives  from  the  City  of  Palmyra,  that  it  comes 
within  the  classification  of  a olub  or  private  organisation  and 
that  it  is  the  user  and  consumer  of  the  current  and  the  eleotrio 
energy  sold  by  said  City  and  that  the  Sales  Tax  should  be  col- 
lected by  the  City  of  Palmyra  from  the  said  Missouri  Rural  Elec- 
trification Co-Operative  Association  with  its  monthly  bills. 

CONCLUSION. 


This  offiee  is,  therefore,  of  the  opinion  that  the 
City  of  Palmyra  should  eolleot  the  Zj/L  sales  tax  on  eleotrio 
ourrent  and  energy  that  it  sells  to  the  said  Missouri  Rural  Elec- 
trification Co-Operative  Association  and,  that  said  Association 
is  the  user  and  consumer  of  suoh  ourrent  and  energy  and  is  liable 
for  the  payment  of  the  tax* 


Respectfully  submitted. 


APPROVED!  TIRE  *•  BURTON 

Assistant  Attorney  General* 


J.  E.  lkW5% 


AiukNDME«T  N».*  4:  (1)  The  amendment  doee  not  empower  the  Conser- 

vation Commission  to  make  its  own  laws  Independent  of  the  Legis- 
lature, (2)  A statute  enacted  by  the  Legislature  empowering 
the  Conservation  Commission  to  make  its  own  laws  would  not  be 
valid.  (3)  Amendment  does  not  authorize  Commission  to  determine 
who  shall  buy  licenses  to  hunt,  etc.  And  four  other  questions. 


February  5,  1937 


Mr,  Sydney  Stephens,  President 
Restoration  and  Conservation  Federation 
Columbia,  Missouri 


Dear  Mr.  Stephens: 

In  your  letter  of  January  29th,  you  submitted  a number 
of  questions  relating  to  constitutional  amendment  No.  4, 
adopted  at  the  last  November  election* 

In  rendering  you  an  opinion,  we  shall  attempt  to  answer 
each  question  in  its  numerical  order.  The  first  question  is 
as  follows: 


I. 

t 

"Does  the  amendment  transfer  from  the 
legislature  to  the  commission  the  regulatory 
functions  pertaining  to  the  control,  manage- 
ment, restoration,  conservation  and  regu- 
lation of  the  bird,  game,  fish,  forestry 
and  all  wildlife  resources  of  the  state? * 

The  first  sentence  of  Amendment  No,  4 creates  a Conserva- 
tion Commission  and  is  as  follows: 

"The  control,  management,  restoration,  con- 
servation and  regulation  of  the  bird,  fish, 
game,  forestry  and  all  wild  life  resources 
of  the  State,  Including  hatcheries,  sanc- 
tuaries, refuges,  reservations  and  all 
other  property  now  owned  or  used  for  said 
purposes  or  hereafter  aoquired  for  said 
purposes  and  the  acquisition  and  establish- 
ment of  the  same,  and  the  administration 
of  the  laws  now  or  hereafter  pertaining 
thereto,  shall  be  vested  in  a commission 
to  be  known  as  the  CONSERVATION  COMMISSION, 
to  consist  of  four  members  to  be  appointed 
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by  the  Governor,  not  more  than  two  of 
whom  shall  be  members  of  the  same  politi- 
cal party. " 

Prior  to  the  enaotment  of  Amendment  No.  4 and  to  the 
effective  date,  July  1,  1937,  the  game  and  fish  laws  of  Missouri 
have  been,  and  will  oontlnue  to  be,  administered  by  the  Game 
and  Fish  Commissioner,  as  provided  In  Beotlon  8204,  R.  S.  Mo. 
1929.  Under  section  8209,  R.  S.  Mo.  1929,  entitled,  "The 
duties  of  Game  Commissioner H , It  Is  the  duty  of  said  commiss- 
ioner to  M enforce  all  laws  now  enacted  and  ^rtiloh  may  be  en- 
aoted  for  the  protection,  preservation  and  propagation  of 
game,  animals,  birds  and  fish  of  this  state,  and  to  prosecute, 
or  cause  to  be  prosecuted,  all  persons  who  violate  such 
laws". 


Your  attention  is  called  to  the  faot  that  under  Seotion 
8209,  the  rights  and  duties  of  the  Fish  and  Game  C0mmlssioner 
are  almost  identical  with  the  wording  of  Amendment  No,  4 in 
the  following: 


" * * * in  the  administration  of  the  laws 
now  and  hereafter  pertaining  thereto". 

In  short,  your  question  is  to  the  effect,  does  Amendment 
No.  4 permit  the  Conservation  Commission  to  make  Its  own  laws 
relative  to  tie  control,  management,  restoration,  conservation 
and  regulation  of  fish,  game  and  wild  life  of  the  State  of 
MissourlT  We  think  not.  By  the  plain  wording  of  the  Amendment 
Itself,  quoted  supra,  the  Conservation  Commission  aooepts  the 
laws  as  they  now  exist  and  administers  the  same,  not  through 
a Fish  and  Game  C minis  si  oner,  but  by  a Conservation  Commission, 
the  members  of  which  are  appointed  by  the  Governor  and  the 
Amendment  sets  forth  the  qualifications,  terms  of  of floe  and 
compensation.  The  laws,  whioh  the  Conservation  Commission  are 
to  enforce  and  aocept  are  Sections  8204  to  8315,  R.  S.  Mo. 

1929,  Inclusive. 

The  acts,  which  the  Fish  and  Game  Commissioner  now  per- 
forms with  reference  to  the  fish  and  game  laws  of  the  state, 
will  be  superseded  by  the  Conservation  Commission.  And,  when  the 
acts  of  the  Fish  and  Game  Commissioner  oonfliot,  as  enumerated 
in  the  Revised  Statutes,  fr8m  Sections  8204  to  8315,  Amendment 
No,  4 repeals  the  same. 
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By  a oareful  consideration  of  the  wording  of  the  Amend- 
ment, Itself,  and  In  interpreting  the  words  In  their  ordinary 
meaning,  we  oan  not  discern  wherein  the  people  of  the  state, 
by  passing  such  an  amendment,  have  delegated  to  the  Commission 
the  authority  and  right  to  make  laws  Independent  of  our  legis- 
lative branch  of  government  governing  the  control,  management, 
restoration,  conservation  and  regulation  of  the  fish  and  game 
of  the  state, 

M including  hatcheries,  sanctuaries,  refuges, 
reservations  and  all  other  property  now 
owned,  or  used  for  said  purposes,  or 
hereafter  acquired  for  said  purposes  and 
the  acquisition  and  establishment  of  the 
same , N 

This,  we  think,  refers  to  the  hatoherles,  sanctuaries,  etc., 
which  are  now  in  existence  and  the  oontrol,  management,  regu- 
lation and  conservation  of  nfriloh  is  now  governed  by  Sections 
8204  to  8315,  Inclusive, 

Seotlon  1,  of  Article  IV,  of  the  Constitution  of  Missouri, 
is  as  follows: 

"The  legislative  power,  subject  to 
the  limitations  herein  contained, 
shall  be  vested  in  a Senate  and  House 
of  Representatives,  to  be  styled 
'The  General  Assembly  of  the  State  of 
Missouri, 1 H 


We  recognize  that  the  will  of  the  people  is  supreme  and  that 
we  are  dealing  with  an  amendment  which  was  initiated  by  the  people 
themselves,  yet  we  oan  not  Interpret  the  amendment  as  disregard- 
ing the  Seotlon,  quoted,  supra,  and  taking  away  from  the  Legis- 
lature the  power  to  make  laws  and  delegating  such  a power  to  the 
Conservation  Commission,  Our  government  is  divided  into  three 
branches,  the  legislative,  executive  and  Judicial,  The  Conser- 
vation Commission,  in  carry dng  out  its  duties  under  the  amend- 
ment and  the  laws  of  the  state,  functions  under  the  executive 
branch  of  our  government.  The  Constitution  in  providing  the 
duties  of  each  branch  of  the  government  guards  zealously  the 
right  of  any  branch  to  encroach  upon  the  rights  of  any  other 
branoh. 
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It  may  be  that  the  authors  in  framing  Constitutional 
Amendment  No.  4 had  In  mind  that  said  amendment  would  bd 
self-executing  and  needed  no  enabling  acts  and  It  must  be 
admitted  that  portions  of  the  Aot  are  self-executing,  but 
we  think  In  the  Instant  point  under  dlsousslon,  Cooley  on 
Constitutional  Limitations,  Vol.  I,  page  167,  gives  a 
general  rule  with  reference  to  self-exeoutlng,  and  provides 
as  follows: 

"A  constitutional  provision  may  be  said  to 
be  self-exeoutlng  If  It  supplies  a sufficient 
rule  by  means  of  which  the  right  given  may 
be  enjoyed  and  protected,  and  the  duty  Im- 
posed may  be  enforced;  and  It  Is  not  self- 
exeoutlng  when  It  merely  Indicates  principles, 
without  laying  down  rules  by  means  of  whloh 
those  principles  may  be  given  the  force  of 


Applying  that  principle  to  your  question,  the  amendment 
by  Its  terms,  places  the  enforcement,  conservation,  eto.,  of 
our  fish,  game  and  wild  life  of  the  state  In  the  hands  of 
the  Conservation  Commission  by  "merely  Indicates  principles, 
without  laying  down  rules  by  means  of  whloh  those  principles 
may  be  given  the  force  of  law". 

Conceding  for  the  sake  of  argument  that  Amendment  No.  4 
Is  a complete  aot  within  Itself,  wholly  Independent  of  the 
legislature,  or  any  laws  now  In  existence,  would  It  be  possible 
for  the  Commission  to  enforoe  any  law  relating  to  the  oontrol, 
management,  etc.,  of  the  fish,  game  and  wild  life  of  the  State 
of  Missouri,  when  the  amendment  Itself  does  not  provide  for  any 
penalties  or  prosecutions  for  violation  if  the  terms  of  the 
amendment?  Thus,  It  will  be  noted  that  If  such  a situation 
existed,  the  Conservation  Commission  would  be  powerless  to 
prosecute  or  punish  anyone  violating  any  law  It  might  see  fit  to 
enaot.  Cooley  on  taxation  lllustratee  the  above  prlnolple  as 
follows: 


"Thus,  a constitution  may  very  clearly 
require  county  and  town  government;  but 
If  It  falls  to  lndloate  Its  range,  and  to 
provide  proper  machinery.  It  Is  not  In 
this  particular  self-exeoutlng,  and  legis- 
lation is  essential.  Rights  In  suoh  a case 
may  lie  dormant  until  statutes  shall  pro- 
vide for  them,  though  in  so  far  as  any 
distinct  provision  Is  made  which  by  itself 
is  oapable  of  enforcement,  It  is  law,  and 
all  supplementary  legislation  must  be  In 
harmony  with  it," 
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Another  argument  which  we  deem  le  effective  is  the  faot 
that  the  Amendment  contains  the  following: 

"The  general  assembly  may  enaot  any  laws 
In  aid  of  but  not  Inconsistent  with  the 
provisions  of  this  amendment  and  all 
existing  laws  Inconsistent  herewith  shall 
no  longer  remain  in  force  or  effect." 

Thereby  oonoeding  that  the  Legislature  had  the  power  to  enaot 
laws  In  aid  of  the  amendment  and  that  the  amendment  itself  is 
not  self-enforcing  in  its  entirety  and  was  not  independent  of 
and  empowered  to  enaot  its  own  laws.  We  think  if  the  amendment 
undertook  to  give  the  Conservation  Commission  the  power  to 
make  laws  governing  the  wild  life  of  the  state,  that  the  laws 
should  have  been  set  forth  and  contained  in  rthe  amendment  it- 
self. In  other  words,  enumerated  definitely.  We  deem  the 
second  paragraph  of  the  amendment  relating  to  the  right  of 
eminent  domain  and  the  manner  in  which  it  is  to  be  exercised, 
to  be  self-exeouting. 

The  question  whether  an  amendment  is  self-exeouting  in 
its  entirety  is  diaoussed  in  the  case  of  State  vs.  Kyle.  166 
Mo.  1.  o.  302,  as  follows) 

"There  are  a number  of  provisions  in  the 
Qonstltutlon  of  this  State,  that  are  un- 
questionably self-executing,  and  require 
no  legislation  to  put  them  in  operation. 

The  test  in  such  oases  is,  can  the  Con- 
stitution as  amended  be  enforced  witfiout 
the  aid  of  legislationt  * The  question 
in  every  case  is  whether  the  language  of 
a constitutional  provision  is  addressed 
to  the  courts  or  the  Legislature;  does  it 
indicate  that  it  was  intended  as  a 
present  enactment,  complete  in  itself 
as  definite  legislation,  or  does  it 
contemplate  subsequent  legislation  to 
oarry  it  into  effect!  TJiis  Is  to  be 
determined  from  a consideration  both 
of  the  language  used  and  of  the  lntrinelo 
nature  of  the  provision  itself.  If  the 
nature  and  extent  of  the  right  conferred 
and  of  the  liability  imposed  are  fixed 
by  the  provision  itself,  so  that  they  can 
be  determined  by  the  examination  and  con- 
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struetlon  of  Its  own  terms,  and  there  is 
no  language  used  indicating  that  the 
subjeot  Is  referred  to  the  Legislature 
for  aotlon,  then  the  provision  should  be 
construed  as  self-executing,  and  Its 
language  as  addressed  to  the  courts* ". 

In  discussing  the  Constitutional  Amendments  44  and  44a 
and  the  Legislature* s right  to  enaot  laws  in  aid  thereof,  the 
Supreme  Court,  In  the  oase  of  Fahey  vs.  Haokmann,  291  Mo. 

1.  o.  378,  said: 


"This  Is  a grant  of  power  to  the  General 
Assembly  not  theretofore  possessed  by  It, 
under  the  limitations  in  the  Constitution 
as  it  stood  before  this  amendment.  The 
amendment  Is  quite  long,  but  all  other 
provisions  therein  are  self-enforcing. 

The  amendment  might  have  directed  the 
Issuance  and  sale  of  these  bonds  through 
some  other  agenoy  of  the  State,  and  thus 
made  the  whole  amendment  self-enforcing. 

It  might  have  made  the  amount  of  the 
Issue  definite,  and  Interest  rate  definite, 
and  the  time  of  payment  definite,  and  then 
authorised  the  Board  of  Fund  Commissioners 
to  issue,  register  and  sell  the  bonds,  and 
the  State  Treasurer  to  pay  to  the  proper 
parties.  The  framers,  however,  did  not  do 
tnls,  but  left  It  to  the  General  Assembly- 
to  accomplish  the  purpose  of  the  amendment 
by  a legislative  aot.  By  this  amendment, 
or  rather  by  the  portion  quoted  above, 
wnlch  is  found  In  the  first  sixteen  lines 
thereof,  legislative  discretion  was  left 
(1)  as  to  the  amount  of  the  bonds  Issued, 
subject  of  oourse  to  the  limitation  of 
fifteen  millions,  (2)  as  to  the  rate  of 
interest,  subject  to  a limitation  of  five 
per  oent,  and  (3)  tne  time  of  payment, 
subjeot  to  the  limitation  of  twenty  years. 
It  required  a legislative  aot  before 
these  bonds  oould  be  Issued  or  sold. 

But  It  is  urged  that  the  material  por- 
tions of  the  amendment  are  self-enforo- 
ing,  and  that  the  whole  Is  but  a mandate 
from  the  framers  to  the  General  Assembly 
to  give  effect  to  the  amendment.  In 
this  connection  It  will  be  noted  that  in 
the  middle  of  the  amendment  appears  this 
sentenoet  * The  Legislature  shall  enaot 
such  laws  as  may  be  neoessary  to  carry 
into  effeot  this  amendment.*" 
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We  are,  therefore,  of  the  opinion  that  Amendment  No,  4 
Itself  does  not  confer  upon  the  Conservation  Commission  the 
right  to  make  laws  governing  control,  management,  restoration, 
conservation  and  regulation  of  fish,  game  and  other  wild  life 
of  this  state. 


II. 


"Would  a statute  enacted  by  the  legisla- 
ture which  undertook  to  provide  suoh 
regulations  be  valid  under  the  constitu- 
tion as  now  amended?" 

The  above  question  must  be  considered  from  the  standpoint 
of  the  Legislature  delegating  powers  to  make  laws  to  a commission. 
In  the  decision  of  Merchants  Exchange  vs,  Knott,  212  Mo,  617, 
the  court  makes  this  statement: 

"The  General  Assembly  cannot  delegate 
legislative  power.  The  law-making  power 
must  remain  where  the  Constitution  places 
it". 

Cooley  on  taxation,  Vol,  I,  page  224,  also  enunciates 
this  principle  in  the  following  language: 

"One  of  the  settled  maxims  in  constitu- 
tional law  is,  that  the  power  conferred 
upon  the  legislature  to  make  laws  cannot 
be  delegated  by  that  department  to  any 
other  body  or  authority,  there  it  must 
remain $ and  by  the  constitutional  agency 
alone  the  laws  must  be  made  until  the 
constitution  itself  is  changed.  The 
power  to  whose  Judgment,  wisdom,  and 
patriotism  this  high  prerogative  has 
been  intrusted  oannot  relieve  itself 
of  the  responsibility  by  choosing  other 
agenoies  upon  which  the  power  shall  be 
devolved,  nor  can  it  substitute  the  Judg- 
ment, wisdom,  and  patriotism  of  any  other 
body  for  these  to  whioh  alone  the  people 
have  seen  fit  to  confide  this  sovereign 
trust, " 

We  are,  therefore,  of  the  opinion  that  suoh  a statute, 
as  mentioned  In  your  question,  would  not  be  valid. 


Mr,  Sydney  Stephens 


8 


February  5,  1937 


III. 

"Does  the  amendment  authorize  the  com- 
mission to  determine  who  shall  buy 
11 oe nee e to  hunt,  fish,  trap  or  other- 
wise take  and  retain  wildlife?" 

The  above  queetlon  le  oloeely  related  to  question  II, 
answered  supra,  and  In  R,  S,  Mo.  1929,  with  amendments  now 
contained  In  the  law  with  referenoe  to  lloensea.  The  right 
to  delegate  the  making  of  suoh  laws  to  boards  and  commissions 
la  dlaouaaed  by  Cooley  on  taxation  In  Volume  I,  page  231,  as 
follows: 


"boards  and  oomml salons  now  play  an  Important 
part  In  the  administration  of  our  laws. 

The  great  social  and  Industrial  evolution 
of  the  past  oentury,  and  the  many  demands 
made  upon  our  legislatures  by  the  In- 
creasing complexity  of  human  aotlvltles, 
have  made  essential  the  creation  of 
these  administrative  bodies  and  the  de- 
legation to  them  of  certain  powers. 

Though  legislative  power  oan  not  be 
delegated  to  i oards  and  commission, 
the  legislature  may  delegate  to  them 
administrative  functions  In  carrying 
out  the  purposes  of  a statute  and 
various  governmental  powers  for  the 
more  efficient  administration  of  the 
laws." 

In  this  conneotion,  we  are  of  the  opinion  that  the  Legl 
lature  oould  empower  the  Conservation  Commission  to  make  all 
reasonable  rules  and  regulations  In  the  administration  and  en- 
forcement of  the  law  relating  to  licenses. 

IV. 

"Under  the  terms  of  the  amendment  will 
the  legislature  or  the  commission  deter- 
mine and  fix  the  amount  of  fees  for  suoh 
licenses?" 

In  view  of  our  oonolusions  relating  to  your  questions  I 
II  and  III,  this  question  must  again  be  treated  from  the 
standpoint  as  to  whether  or  not  the  Legislature  oan  delegate 
suoh  a power  to  the  Commission,  Having  heretofore  held  that 
the  amendment  Itself  did  not  give  the  Commission  power  to 
make  its  own  laws.  It  would  naturally  Include  fixing  the 
fees,  but  having  held  in  question  III  that  the  Legislature 
oould  empower  the  Commission  to  make  reasonable  rules  and 
regulations,  we  must  further  oonslder  this  question  from  the 
standpoint  as  to  whether  or  not  the  "determining  and  fixing 
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the  amounts  of  fees  for  suoh  licenses",  is  a rule,  regulation 
or  a law.  The  following  prlnolple  of  law  governing  the  power 
of  the  Legislature  to  delegate  which  we  think  distinguishes 
between  delegating  the  power  to  make  a law  and  the  power  to 
determine  facts  is  quoted  approvingly  in  the  oase  of  Field 
vs.  Clark,  143  U.  S.  649: 

"The  Legislature  oan  not  delegate  its 
power  to  make  a law;  but  it  oan  make 
, a law  to  delegate  a power  to  da t ermine 
some  fact  or  state  of  things  upon 
whloh  the  law  makes,  or  intends  to 
make,  its  own  action  independent.  To 
deny  this  would  be  to  stop  the  wheels 
of  government.  There  are  many  things 
upon  whloh  wise  and  useful  legislation 
must  depend,  whloh  oan  not  be  known  to  the 
lawmaking  power,  and  must,  therefore, 
be  a subjeot  of  inquiry  and  determination 
outside  of  the  halls  of  legislation." 

In  the  deolslon  of  Wyatt  vs.  Board  of  Health,  200  Mass. 
474,  the  power  of  the  Legislature  delegating  authority  to 
administrative  boards  to  change  a general  law  is  dlsoussed 
as  follows: 


"The  legislature  oan  not  delegate  author- 
ity to  an  administrative  board  to  change 
a general  law  for  all  the  Deople  of  the 
commonwealth,  where  it  has  no  looal  or 
speolal  reason  for  seekkng  the  aid  of 
suoh  a board." 

In  the  deolslon  oi  Wichita  Railway  Company  vs.  Publio 
Utilities  Commission,  260  U.  3.  48,  the  court  decides  to  the 
effeot  that  the  delegation  of  power  to  a board  must  be  con- 
fined to  determine  finding  of  faots: 

"In  creating  an  administrative  board  to 
apply  to  the  details  of  rate  schedules 
the  regulatory  polloe  power  of  the  state, 
the  legislature,  to  prevent  its  being  a 
pure  delegation  of  legislative  power,  must 
enjoin  upon  it  a oertaln  course  of  pro- 
cedure and  certain  rules  of  decision  in 
the  performance  of  its  funotlon.  If  the 
board  is  required,  as  a condition  prece- 
dent to  an  order,  to  make  a finding  of 
faots,  the  validity  of  order  must 
rest  upon  the  needed  finding." 
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In  the  deolslon  of  Ueroh&nts  Exchange  vs.  Knott, 

212  Mo.  1.  o.  640,  the  Supreme  Court  of  Missouri  discussed 
and  distinguishes  between  a law  and  a rule  as  follows: 


"Legislative  power  In  Missouri  is,  there- 
fore, lodged  with  the  General  Assembly 
and  not  elsewhere  except  as  to  such  of 
It  as  may  be  delegated  under  the  provi- 
sions of  that  Instrument— for  lnstanoe 
to  cities  in  matters  of  looal  concern.  . . 
Briefly,  legislative  power  is  the  power 
to  make  laws.  What  is  a law!  ’Municipal 
law,1  says  Chancellor  Kent,  'is  a rule 
of  civil  oonduct  prescribed  by  the 
supreme  power  of  a State. 1 (IKent  Com. 

(14  Ed.),  447.)  That  definition  is  part  of 
Sir  William  Blaokstone* s,  Which  adds, 
’commanding  what  Is  right  and  prohibiting 
what  is  wrong.1  In  his  notes  to  Black- 
stone  (l  Share  wood 1 s Elk.  Comm.,  p.  44) 

Judge  aharswood  defines  a law  to  be: 

'A  rule  of  oivll  conduct  prescribed  by  the 
supreme  power  in  a State,  commanding  what  Is 
to  be  done,  and  prohibiting  the  contrary, 
•ft***********  Measured  by  the 
foregoing  definition  of  law,  can  the  statute 
standf  We  think  aot.  We  are  of  opinion 
that  the  power  to  bind  and  loose,  to  In- 
augurate or  suspend  the  operation  of  the 
law,  to  say  when  and  where  it  Is  law  is 
of  necessity  an  inherent  and  Integral 
part  of  the  law-making  power,  not  to  be 
delegated  to,  and  wielded  by,  any  commis- 
sion. True,  the  aot  was  passed  by  the 
General  Assembly,  approved  by  the  Chief 
Executive  and  stands  published  as  authen- 
ticated law,  but  to  all  intents  and  purposes 
It  is  only  a barren  ideality,  having  suoh 
life  as  is  thereafter  breathed  into  it 
from  an  unconstitutional  souroe.  No 
Missourian  may  know  whether  it  applies 
to  him  or  his  concerns,  as  a rule  of  civil 
oonduct,  or  will  ever  apply  until  in  the 
opinion'  of  the  commissioners  It  ’may 
be*  considered  necessary’. 
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"$he  General  Assembly  may  not  olip  it- 
self of  one  iota  of  its  lawmaking  power 
by  a voluntary  delegation  of  any  element 
of  it— by  putting  its  const  it  utional 
prerogatives,  its  conscience  and  wisdom, 
'into  commission.1  On  this  point  Judge 
Cooley  says  in  an  oft  quoted  passage 
(Cooley's  C0nst.  Llm.  (6Ed.),  137): 

'One  of  the  settled  maxims  in  constitution- 
al law  is,  that  the  power  conferred  upon 
the  Legislature  to  make  laws  oan  not  be 
delegated  by  that  department  to  any  other 
body  or  authority.  Where  the  sovereign 
power  .of  the  State  has  looated  the  author- 
ity, there  it  must  remain;  and  by  the  con- 
stitutional agency  alone  the  laws  must 
be  made  until  the  Constitution  Itself  is 
changed.  The  power  to  whose  Judgment, 
wisdom,  and  patriotism  this  high  preroga- 
tive has  been  Intrusted  oan  not  relieve 
Itself  of  the  responsibility  by  choosing 
other  agencies  upon  which  the  power  shall 
be  devolved,  nor  oan  it  substitute  the 
Judgment,  wisdom  and  patriotism  of  any 
other  body  for  those  to  which  alone  the 
people  have  seen  fit  to  confide  this  sover- 
eign trust.'" 


We  think  the  decision  in  the  Knott  oase  is  further 
applicable  to  the  point  under  discussion,  1.  c.  644,  as 
follows; 


"Again,  it  is  argued  by  the  Attorney 
General  that  a class  of  oases  holding 
that,  while  a Legislature  cannot  dele- 
gate its  power  to  make  a law,  yet  it 
oan  make  a law  to  delegate  a power 
to  determine  some  fact  or  state  of 
things  upon  which  the  law  makes,  or  in- 
tends to  make,  its  own  aotion  depend, 
sustains  the  co  stltutionality  of  the 
present  statute. 

Many08-***  attest  the  soundness  of  the 
proposition  that  the  Legislature  in 
making  a law  oan  delegate  a power  such 
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. as  Just  Indicated.  For  lnstanoe,  Crowley 
v.  Chrlstenao,  137  U.  S.  86;  Locke' ■ 

Appeal.  72  Pa.  St.  491;  Land  & Stock  Co. 
v.  Miller,  170  Mo.  263.  See,  also, 
authorities  olted,  supra.  In  this  para- 
graph. But  the  power  delegated  to  the 
commission  by  the  Aot  of  1907  Is  not 
the  power  to  determine  a fact.  It  Is 
the  wholesale,  unregulated  power  to  say. 

In  effect,  there  shall  be  an  operating 
law  or  no  law,  to  any  where  the  law 
shall  operate,  on  whom  and  when.  This 
phase  of  the  oase,  having  been  heretofore 
fully  developed,  needs  no  further  attention, 
beyond  saying  that  no  man  In  Missouri 
holds  his  property  or  rights,  subject  to 
the  unregulated  discretion  of  any  other 
man.  " 


• 

We  are  of  the  opinion  that  the  amendment  does  not  now 
give  the  power  to  the  Conservation  Commission  to  determine 
and  fix  the  amount  of  fees  for  lloenses  (suoh  fees  are  now 
fixed  by  the  Legislature,  under  Section  8254,  R.  S.  Mo. 

1929);  that  the  leglalature  could  not  delegate  to  the 
C mmlsslon  power  to  fix  the  amount  of  fees,  as  this  would 
eSoeed  delegating  to  a board  or  commission  the  power  to 
make  rules  and  regulations  and  would  delegate  to  suoh  board 
the  power  to  make  a law.  In  some  Instances,  boards  are 
empowered  to  fix  fees,  but  there  must  be  a regulated  power 
and  not  an  unregulated  power.  To  permit  the  Conservation 
Commission  to  fix  the  fees  without  limitation  or  without 
regulation  would  be  to  grant  the  Conservation  Commission 
a roving  commission  to  determine  #ho  shall  or  shall  not  be 
liable  to  purchase  lloenses;  to  place  a greater  lloense  fee 
on  one  section  of  t he  state  than  on  another;  In  faot,  to 
plaoe  exorbitant  lloense  fees.  Thle,  we  think,  the  amend- 
ment has  not  done  and  the  Legislature  could  not  do. 


V. 


"Does  the  amendment  dedicate  to  the  ex- 
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elusive  use  of  the  commission  for  the 
purposes  for  which  it  was  oreated  the 
fees*  monies  and  funds  arising  from  the 
collections  of  such  fees  and  from  the 
transactions  of  the  commie slonf  If  it 
does,  will  it  be  neoessary  for  the  legis- 
lature to  appropriate  such  fees  to  the 
use  of  the  commission?" 


The  next  to  the  last  paragraph  of  Amendment  No.  4 
relates  to  the  fees  and  funds  arising  from  the  operation 
and  enforcement  of  the  fish  and  game  laws  under  the  Con- 
servation Commission.  The  paragraph  is  as  follows: 


"The  fees,  monies,  or  funds  arising 
from  the  operation  and  transactions 
of  said  Commission  and  from  the  appli- 
cation and  the  administration  of  the 
lawe  and  regulations  pertaining  to 
the  bird,  fish,  game,  forestry  and 
wild  life  resources  of  the  State  and 
from  the  sale  of  property  used  for 
said  purposes,  shall  be  expended  and 
used  by  said  C0mmlsslon  for  the  con- 
trol, management,  restoration,  con- 
servation and  regulation  of  the  bird, 
fish,  game,  forestry  and  wild  life  re- 
sources of  the  state,  including  the 
purchase  or  other  acquisition  of  pro- 
perty for  said  purposes,  and  for  the 
administration  of  the  laws  pertaining 
thereto  and  for  no  other  purpose." 

Tfyis  portion  of  the  amendment  we  oonetrue  as  a mandate 
to  the  Conservation  Commission  to  apply  and  use  all  fees,  monle 
or  funds  ooming  into  its  hands  for  the  oontrol,  management,  re- 
storation, etc.,  of  the  fish,  game,  forestry  and  all  wild  life 
resources  of  the  state,  the  same  not  to  be  used  for  any  other 
purpose.  In  1933,  the  Legislature,  Laws  of  1933,  page  415, 
passed  an  Aot  to  the  effeot  that: 

"All  fees,  funds  and  moneys  from  what- 
soever source  reoeived  by  any  department, 
board,  bureau,  commission,  institution, 
official  or  agency  of  the  state  govern- 
ment by  virtue  of  any  law  or  fule  or 
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regulation  made  In  accordance  with  any 
law,  shall,  by  the  official  authorized 
to  receive  same,  and  at  stated  Intervals, 
be  placed  In  the  state  treasury  to  the 
credit  of  the  particular  ouroose  or  fund 
for  which  collected,  and  shall  be  subject 
to  appropriation  by  the  General  Assembly 
for  the  particular  purpose  or  fund  for 
which  collected  during  the  biennium  In 
which  collected  and  appropriated.  The 
unexpended  balance  remaining  In  all  such 
funds  (exoept  such  unexpended  balance 
as  may  remain  in  any  fund  authorized, 
collected  and  expended  by  virtue  of  the 
provisions  of  the  Constitution  of  this 
State),  shall  at  the  end  of  the  biennium 
and  after  all  warrants  on  same  have  been 
discharged  and  the  appropriation  thereof 
has  lapsed,  be  transferred  and  placed 
to  the  oredlt  of  the  ordinary  revenue 
fund  of  the  state  by  the  state  treasurer." 

Section  3304,  R.  3,  Mo.  1929,  relates  to  the  disposition 
of  the  fees  under  the  fish  and  game  laws  as  now  In  force,  said 
section  being  In  part  as  follows; 

"All  moneys  sent  to  the  state  treasurer 
In  payment  of  licenses  Issued  under  the 
provisions  of  this  article,  shall  be  set 
aside  by  the  state  treasurer,  and  shall 
constitute  a fund  known  as  'the  state 
game  protection  fund,1  for  the  payment 
of  salary  of  the  state  game  and  fish 
commissioner,  and  his  of floe  and  other 
necessary  expenses.  For  the  payment 
of  deputy  game  and  fish  commissioners, 
and  their  necessary  expenses;  also  the 
buying,  shipping,  keeping,  pr0?agating, 
and  preserving  of  game  and  fish.  The 
liability  of  the  state  for  per  diem, 
salaries  and  expenses,  of  deputy  game 
commissioners  appointed  under  this 
chapter  or  otherwise,  and  for  all  other 
services  and  expenses  Incurred  for  any 
purpose,  or  In  consequence  of  this 
ohapter  shall  be  limited  to  the  amount 
of  moneys  in  the  state  game  protection 
fund,  and  In  no  event  shall  the  state 
pay  out  any  such  salaries  or  expenses. 
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or  be  liable  In  any  way  therefor,  except 
to  the  extent  of  such  game  protection 
fund  and  any  contract,  express  or  Implied, 
of  the  state  game  and  fish  commissioner 
to  the  contrary  notwithstanding*  * * * 


. We  think  that  the  paragraph  in  Amendment  Mo.  4,  quoted 

supra,  relating  to  the  fees,  the  fees  should  be  paid  into  the 
state  treasury  and  appropriations  made  by  the  Legislature  as 
is  the  usual  custom  because  the  paragraph  quoted  supra  does 
not  state  that  the  funds  shall  remain  in  the  hands  of  the 
Conservation  Commission,  nor  does  it  state  that  the  fund  shall 
stand  appropriated  without  any  aotion  by  the  Legislature. 

In  other  words,  that  portion  of  the  amendment  relating  to 
fees  and  monies  does  not  conflict  with  beotlon  1 of  the  Laws 
of  1933,  page  415,  nor  is  not  in  dlreot  oonfllot  with  Section 
8304,  quoted  supra. 


VI. 

"Would  it  be  valid  under  the  constitution 
as  now  amended  for  the  legislature  to  enact 
a law  declaring  that  the  amendment,  the 
statutes  remaining  in  force  as  not  being 
. inconsistent  with  the  amendment  and  the 
regulations  promulgated  by  the  commission 
shall  be  the  law  of  the  state  relating  to 
the  oontrol,  management  and  regulation 
of  the  bird,  fish,  game,  forestry  and 
wildlife  resources,  and  that  any  violation 
thereof  will  be  a misdemeanor  and  punish- 
able as  suoht" 

% 

In  view  of  our  opinion  regarding  the  first  four  questions 
which  you  have  submitted,  we  are  of  the  opinion  that  it  would 
be  valid  for  the  Legislature  to  declare  that  the  amendment, 
the  statutes  now  in  force  not  inconsistent  with  the  amendment 
and  the  regulations  promulgated  by  the  Commission  got  arbitrary, 
or  exceeding  the  power  given  to  the  Conservation  Commission 
by  the  amendment  to  be  the  laws  of  the  state  relating  to  the 
control,  aanagement  and  regulation  of  the  fish,  game  and  wild 
life  resources.  In  fact,  we  think  that  that  situation  now 
exists  even  thou^i  no  such  statute  be  passed  by  the  Legislature. 


VII. 

"Would  such  a statute  in  your  opinion 
provide  the  commission  with  authority 
to  oarry  out  its  functions  as  provided 
in  the  amendment!" 
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We  think  a statute,  as  mentioned  In  your  question  No.  6 
would  provide  the  Commission  with  authority  to  oarry  out  its 
duties  as  provided  in  the  amendment.  In  view  of  our  answer 
to  your  question  No,  6,  a mere  omnibus  statute  containing  the 
matters  contained  in  question  No,  6 would  not  Increase  or  diminish 
the  powers  of  the  Conservation  Commission  whloh  it  would  have 
irrespective  of  suoh  a statute. 


Respectfully  submitted 

OLLIVER  W.  NOLEN 
Assistant  Attorney  General. 


APPROVED: 

i 


J.  fi.'TAYEBH 

(Acting)  Attorney  General. 


ON:RT 


SUPERVISOR  'OP  BUILDING  AND  LOAN  ASSOCIATIONS: 

(l^.A  person  appointed  by  uhe  Governor  to  fill  vajancy  in 
office  of  Supervisor  of  Building  and  Loan  Associations 
has  authority  to  discharge  the  duties  of  Supervisor 
prior  to  confirmation  by  the  Senate. 

(2) .Removal  of  supervisor  disqualifies  him  to  act  as 

Receiver.  Supervisor  appointed  to  fill  vacancy  should 
proceed  to  have  himself  appointed  receiver  in  all  cases 
pending  in  court  and  court  should  appoint  him  as  such 
receiver. 

February  20,  1937 

\ 

\ 


Honorable  Lloyd  C.  Stark 
Governor  of  Missouri 
Jefferson  City,  Missouri 


Dear  Governor  Stark: 


This  will  acknowledge  receipt  of  your  letter 
of  recent  date  requesting  an  opinion  from  this  Depart- 
ment, which  reads  as  follows: 

"I  have  this  day  removed  Ira  A. 

McBride  as  Supervisor  of  the 
bureau  of  the  Building  & Loan 
Supervision  and  have  appointed 
J.  W.  KcCammon  to  take  charge 
of  the  affairs  of  the  bureau 
a?  Supervisor. 

• Mkr.  McBride, Is,  by  virtue  of 
his  position  as  Supervisor  of 
the  Bureau  of  Building  & Loan 
Supervision,  Receiver  in  a 
number  of  cases  involving 
Building  <sc  Loan  associations 
in  Jackson  County,  Missouri. 

These  cases  are  pending  in  the 
Circuit  Court  of  Jackson  County 
artf.  it  is  my  understanding  that 
all  of  them  are  in  Judge  Albert 
Ridge* s Division,  with  the 
possible  exception  of  one  case 
in  Judge  Ray  Cowan’s  Division. 

* I will  appreciate  your  giving 
me  an  opinion  covering  the 
following  points: 

"1.  Does  the  removal  of  Mr. 

McBride  as  Supervisor 
automatically  constitute 
a disqualification  of  him 
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to  aet  aa  Receiver  In  these 
oases? 

”2.  Does  the  appointment  of  Mr. 

jcCammon  as  Supervisor,  prior 
to  confirmation  by  the  Senate, 
authorize  him  to  act  and  dis- 
charge the  duties  as  Super- 
visor of  the  Bureau  of  Build- 
ing & Loan  Supervision? 

"3.  Can  the  Judge  before  whom 
these  receivership  matters 
are  pending  refuse  to  appoint 
Mr.  McCammon  In  his  capacity 
as  Supervisor,  as  Receiver 
In  the  cases  In  which  McBride 
Is  now  acting  as  Receiver?" 


We  will  answer  your  second  question  first. 


Under  the  provisions  of  Section  5577,  Revised 
Statutes  of  Missouri  1929  i the  Supervisor  of  Building 
end  Loan  Associations  holds  his  office  at  the  pleasure 
of  the  Governor.  Said  section  reads  as  follows: 

"The  supervisor  of  building  and 
loan  associations  shall  be  ap- 
pointed by  the  governor,  by  and 
with  the  advice  and  consent  of 
the  senate,  and  shall  hold  his 
office  at  the  pleasure  of  the 
governor." 


Section  361,  Chapter  15,  Thr oop's  Fubllc 
Officers,  provides.  In  part: 

"The  law,  relating  to  the  power 
to  remove  without  cause , has  al- 
ready been  Incidentally  considered 
in  discussing  the  question,  who 
has  the  power  of  removal.  The 
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general  rule  is  thus  stated,  in 
a case  decided  by  the  Supreme 
Court  of  Pennsylvania:  'Where  an 
appointment  Is  during  pleasure, 
or  the  power  of  removal  Is  entire- 
ly discretionary,  there  the  will 
of  the  appointing  or  removing 
power  Is  without  control,  and  no 
reason  can  be  asked  for,  nor  Is 
It  necessary  that  any  cause  should 
be  assigned,'  " 


In  view  of  the  above,  there  can  be  no  doubt  of 
the  Governor's  authority  to  remove  the  Supervisor  of 
Building  and  Loan  Associations  at  any  time.  Having  done 
so  a vacancy  exists  In  the  office  of  Supervisor  of 
Building  and  Loan  Associations. 

Section  327,  Chapter  15,  Throop's  Public 
Officers,  states  the  law  as  follows! 

"An  officer  holds  over,  only 
where  he  has  served  to  the 
end  of  hie  term/  not  where 
he  has  been  adjudged  to  have 
forfeited  his  office;  for 
suoh  a Judgment  produces  an 
Immediate  vacancy/  So  It  has 
been  he Id, that  an  officer, 
who  has  resigned  or  has  been 
removed,  does  not  hold  over, 
for  the  same  reason,  namely, 
that  the  office  becomes  vacant 
by  the  resignation  or  removal." 


Under  the  provisions  of  Seotlon  5577,  supra, 
the  Supervisor  of  Building  and  Loan  Associations  is 
appointed  by  the  Governor,  by  and  with  the  advice  and 
consent  of  the  Senate.  As  we  have  stated  above, 
however,  a vacancy  has  been  created  In  the  offloe  of 
Supervisor  of  Building  and  Loan  Associations  by  reason 
of  the  discharge  of  Ira  A.  McBride.  It  is  a funda- 
mental principle  that  the  law  abhors  vacancy  In  public 
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office  and  great  precautions  are  taken  to  guard  against 
^h9lr  occurrence. 

Section  11  of  Article  V of  the  Constitution  of 
Missouri  provides  as  follows! 

"hen  any  office  shall  become 
vacant,  the  Governor,  unless 
otherwise  provided  by  law, shall 
appoint  a person  to  fill  such 
vacancy,  who  shall  continue 
In  office  until  a successor 
shall  have  been  duly  elected  or 
appointed  and  qualified  accord- 
ing to  law." 


It  Is  plain  from  the  above  that  the  Governor 
has  the  constitutional  authority,  unless  It  Is  otherwise 
provided  by  law,  to  appoint  a person  to  fill  a vacancy 
In  any  office  and  that  such  person  continues  In  office 
until  a successor  shall  have  been  duly  elected  or  ap- 
pointed and  quallf led.-'  We  find  no  other  provision  for 
the  appointment  of  a person  to  fill  a vacancy  In  the 
office  of  Supervisor  of  oulldlng  and  Loan  Associations. 

It  Is,  therefore,  the  opinion  of  this  Department 
that  the  Governor  has  authority  to  appoint  a person  to 
fill  a vacancy  In  the  office  of  Supervisor  of  Hulldlng 
and  Loan  Associations  created  by  hla  removal  of  the 
Supervisor,  and  that  such  person  appointed  to  fill  the 
vacancy  has  the  power  to  carry  out  all  the  duties  of  such 
office  until  his  successor  Is  appointed  and  qualified 
according  to  law;  that  Is,  until  the  offioe  is  filled 
by  a person  appointed  by  the  Governor,  by  and  with  the 
advice  and  consent  of  the  Senate,  who  has  duly  subscribed 
to  the  oath  and  given  the  bond  required  by  lav. 


Your  questions  numbered  one  and  three  being 
related,  we  will  treat  them  together. 


Section  5627,  Laws  of  Missouri  1951,  pages  165, 
164,  165,  provides,  in  part,  that 
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"The  supervisor  may  at  any  time 
after  he  takes  charge  of  the 
assets  and  the  affairs  of  an 
association*  Institute  proceed- 
ings In  the  circuit  court  In 
the  city  or  county  In  which 
said  association  has  Its 
principal  office,  and  haws 
himself  appointed  temporary 
receiver,  until  It  Is  deter- 
mined whether  or  not  such 
association  can  resume  busi- 
ness; or  appointed  receiver 
for  the  purpose  of  winding  up 
its  affairs,  and  the  court 
shall  upon  such  application, 
appoint  the  supervisor  such 
reoelver;  * * * " 


Seetlon  5626,  Laws  of  Missouri  1931,  page  165, 
provides  that  such  proceedings  shall  be  conducted  by 
the  Attorney  Oeneral  of  the  State,  In  the  name  of  the 
State  of  Missouri  as  plaintiff,  at  the  relation  of  said 
Supervisor, 

The  above  seotlons,  together  with  other  sections 
found  In  Chapter  35,  Laws  of  Missouri  1931,  pages  141 
to  165,  provide  a complete  scheme  for  liquidating  and 
winding  up  the  affairs  of  building  and  loan  associations. 

It  is  plain  from  a reading  of  Section  5627, supra, 
that  the  supervisor  Is  appointed  by  the  court  as  re- 
ceiver, by  virtue  of  the  fact  that  he  Is  supervisor. 

Section  295  of  the  Second  Edition  of  Thompson 
on  Building  Associations,  provides.  In  parts 

".«hen  the  legislature  provides  a 
complete  scheme  for  winding  up 
an  association  through  some 
executive  officer  and  the  attorney- 
general,  It  may  become  a question 
whether  or  not  the  remedy  as  pro- 
vided Is  an  exclusive  one.  The 
supreme  court  of  Indiana  has  held 
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that  when  the  legislature  provided 
that  the  auditor  of  the  state  should 
enforce  any  liability  for  lose 
occasioned  by  the  misconduct  of 
trustees  of  a savings  bank,  the 
remedy  thus  provided  was  exclusive 
of  all  others.  The  principles 
governing  that  oase  would  seem  to 
control  the  application  for  a 
receiver  when  the  statute  deter- 
mines the  method  of  winding  up 
Insolvent  associations.  The 
policy  of  the  law  would  seem  to 
be  the  placing  of  these  Institu- 
tions xinder  the  surveillance 
of  an  executive  offloer  of  the 
state  for  all  purposes.  To 
hold  otherwise  would  expose 
the  association  to  attacks  from 
every  disgruntled  shareholder  - 
a position  that  might  weaken 
it  In  public  confidence  and  be 
very  expensive  to  it  in  defending 
against  assaults.  # * * # n 

See  alto  Section  1226,  page  1372, 
nraver  on  Liquidation  of  Financial 
Institutions/ 


The  supervisor  having  been  appointed  receiver, 
under  the  statute,  by  reason  of  the  fact  that  he  was 
Supervisor  of  Building  and  Loan  Associations,  it  would 
necessarily  follow,  we  think,  that  upon  his  discharge 
as  supervisor  he  would  no  longer  have  authority  to 
act  as  receiver. 

As  pointed  out  above,  the  supervisor  appointed 
to  fill  the  vacancy  created  by  the  removal  of  Ira  A. 
McBride  has  the  authority  and  it  Is  his  duty  to  carry 
out  the  duties  imposed  upon  the  supervisor  by  law.  A 
part  of  these  duties  Is  to  have  himself  appointed 
receiver  by  the  court  when  the  affairs  of  a building 
and  loan  association  have  been  taken  over  by  the 
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supervisor,  and  It  la  also  made  the  duty  of  the  oourt 
to  appoint  the  supervisor  such  receiver. 

It  Is,  therefore,  the  opinion  of  this  Depart- 
ment that  the  removal  of  Ira  A.  Ucorlde  as  Supervisor 
of  building  and  Loan  Associations,  disqualifies  him  to 
act  as  receiver  In  cases  now  pending  in  court  In  which 
he  has  been  appointed  receiver  by  virtue  of  the  fact 
that  he  was  Supervisor  of  building  and  Loan  Associa- 
tions. 

It  Is  our  further  opinion  that  it  Is  the  duty 
of  Mr.  MeCammon,  who  has  succeeded  Mr.  McBride  as 
Supervisor,  to  Institute  proceedings  in  the  circuit 
court  In  which  such  receiverships  are  now  pending  to 
have  himself,  as  supervisor,  substituted  as  receiver 
In  place  of  Mr.  Uo bride,  and,  it  is  our  further  opinion 
that  the  Circuit  Judge  before  whoa  said  cases  are 
pending  should,  upon  proper  application,  remove  Ira  A. 
McBride  as  receiver  and  substitute  the  new  supervisor 
in  his  place. 


Respectfully  submitted. 


J.  E.  TAYLOR 

(Aoting)  Attorney  General 


JliTiLC 


RK:  MOTOR  V JIlCLa*  Ct?nni«flianer  of  ifotor  Yehioles  rusty  show 

ton nat^  appeal ty  on  license  pit  t os  for  conaereial  vehicles. 


April  5,  VKV 7* 


ur«  V*  H.  ^tftwarh, 

CoosalK  * loner  of  iiotor  Vobieles, 
Jefferson  City,  Mssourl* 

bear  Hr: 


This  Depsrtnsnt  is  in  r ;o«lpt  of  y vur  re  »ue  t for 
an  opinion  as  to  the  followings 

"Does  she  stake  Motor  Vehlolo  Coranieeincr 
h&vo  euthrlty  or  would  have  auth  rity  under 
Use  law  to  show  or  place  u on  lioense  pie ten 
Issued  for  ooamoroibl  motor  vahleles,  the 
authorised  tonnage  capacity  of  the  eoaonsroiti 
v hide  for  wh-ch  the  license  plate  le  ;ur- 
oboeed?" 


.rticle  I,  GhnpVr  41  of  the  Revised  statutes  of  is sour i 
as  amended,  entitled  •’itotor  Vehicle#  **  itegaietione  and  ..leans* 
fees**  ie  a revenue  e«»uro.  Vhe  *uprsseMS  Court  In  th»  o«s*s  of 
itMte  ex  rel  v*  Hooker,  £33  0*  t*  04,  in  speeding  of  t ie  as*, 
eaid: 

Xt  le  therefore  avowedly  a revenue  mtmre*  The 
of&ur  of  such  vehicle  on y operate  14  on  hie  own 
premises  without  being  suojeot  to  the  p^ytnnt  of 
the  regietr  tlon  fee  i.  -.posed  by  the  at  tute*  In 
suoh  atftee  ho  will  pay  the  gener?* l property  tan* 

Use  *V  te  n» inti  ins  roads  suad  bridges  at  gre*t 
ex;  one#  and  exact a a license  fee  for  vbt  privilege 
of  driving  or  operating  ttr.ee  hi<£*-i>owit  d vehicles 
thereon*  It  le  elsar,  therefore,  that  the  registra- 
tion fss  le  net  s tax  on  the  vehicle  but  upon  the 
privilege  of  open  ting  it  on  the  highways  of  the 
state.** 

The  intention  of  the  loelsluture  in  enacting  'sot ion 
7770,  lAtm  f ! iseosdri  1 93C,  page  89 7,  oast  ntocsearily  be 
developed  froa  a consider  tt  >n  of  the  j^urposs  of  the  whole 
.rtiele,  in  this  « th«  collection  of  revenue*  if,  ns  Alleged, 
Uvs  showing  of  the  authorised  tonnage  e&peolty  of  oo^erolal 
veh  Isles  oit  the  license  plates  of  «uoh  vehicles  will  r *uit  in 
inerev.sed  revenue  to  tbs  ntnte  by  ro  using  evasion  of  registra- 
tion fees  provided  for  is*  root  ion  7 cl,  iiws  of  rJU-souri  {ixtra 
Session)  1933-1884  9#  99,  then  certainly  the  necessary  authority 


to  require  such  lowing  ahold  bo  oonstrued  fron  -oetlon  7770 
if  possible  to  do  oo  without  doing  violence  to  ibo  express 
wording  of  the  Scotian* 


However.  thin  Soot  ion  of  our  low*  is  so  dear  fcnd  un- 
ambiguous as  not  tc  require,  in  our  ftlnde  «t  le^et*  any  legd 
inters  rotation*  Two  aentenocs  of  add  seotlou  speolfl  ally 
authorise  tho  coonlnsl  *nor  of  Motor  VoLlolea  to  aak©  this  show- 
ing of  the  authorised  tonnage  capacity  of  oowoerciol  vehicle* 
on  the  license  plates* 

' he  first  sentence  of  s id  section  provides  us  fallows! 

"The  oonnlseloner  shell*  without  expense  to  he  owner  * 
issue  end  direr  to  bln  uoh  nunber  plates  be  ring 
the  moM  or  the  abbreviated  bam  of  the  state  and  the 
uunber  a sl  ned  as  ray  be  noocssury  to  proparly  o-  rry 
out  the  . rovlsi  >n*  of  thie  article* ’ 


It  sill  be  notiood  that  while  this  tsnienee  requires  the 
nma  of  the  state  or  an  abbreviation  thereof  ana  the  nunbor 
assigned*  it  does  not  require  these  to  the  exclusion  of  othtr 
indicia.  The  main  <«ur;>oae  of  the  sentence  is  to  require  the 
is«ur>noe  "of  such  nunber  plates  *****  as  nay  be  boeeesary  to 
properly  carry  out  the  provis  on*  of  this  art l ole"*  we  take  it 
that  in  a revenue  ooasure  the  efficient  collection  of  the  revenue 
is  ’neoes  ary  to  pro  erly  carry  out  the  provisions’  of  the  measure* 

in  sddltion  to  this  legislative  sane t ion  of  the  proposed 
plan*  however*  we  hnv«  the  follow  ing  express  authorisation  found 
in  the  Inst  sentence  of  'teotlan  777 0,  sub-section  (a)*  os  follows: 

"The  oo nlseioner  nay  provide  for  the  arrangeaent  of 
suoh  numbers  in  groups*  or  otherwise*  end  or  other 
distinguishing  narks  on  »>uah  platen* 


In  view  of  the  foregoing*  it  is  the  opinion  of  this 
Dci*irtnent  Uv  t the  ooroisnlanor  of  Motor  Vshioles  is  euth  rlned 
by  tootlon  7770,  Laws  of  Missouri  1030*  page  T07.  to  re  iulre  that 
lioonso  plates  issued  for  oosnereial  no  tor  vohioles  show  the 
authorised  tonnage  onpaelty  of  the  vehicle  for  t.ioh  the  lioense 
is  urohusod* 

Pospeot  fully  submit  ted* 


M\'}K)VWt 


Tmr~r*rr 


tip  Jh«*  .SSI  t nt 

Attorney  Oetwrd* 


Tf'‘’oti«cj"  attorney 


GOVERNOR* 


Senate  Bill  No.  5 which  attempts  to  create 
a Revision  Commission  is  unconstitutional 
for  four  reasons 


April 


Honorable  Lloyd  C.  Stark 
The  Governor  of  Missouri 
Executive  Office 
Jefferson  City,  Missouri 


2S,  1937 


FILED 


Dear  Governor  Stark: 


This  will  acknowledge  receipt  of  your  letter 
of  recent  date  requesting  an  opinion  from  this  Depart- 
ment. Your  letter  reads  as  follows* 

"Some  members  of  the  General 
Assembly  have  raised  the  ques- 
tion of  whether  or  not  members 
of  the  House  and  Senate  are 
eligible,  under  the  State 
Constitution,  to  serve  under 
Senate  Bill  No.  5 as  members 
of  the  Commission  to  revise 
the  statutes  of  the  State. 

Will  you  please  advise  me  as 
soon  as  practicable. 

"Senate  Bill  No.  5 has  passed 
both  Houses  of  the  General 
Assembly  and  is  before  me  for 
signature." 


Section  1 of  Senate  Bill  No.  5 provides* 

■That  a Statute  Revision  Com- 
mission, to  consist  of  sixteen 
(16)  members  is  hereby  created; 
seven  (7)  of  whom  shall  be  ap- 
pointed by  the  President  Pro 
Tern  of  the  Senate,  and  seven 
(7)  of  whom  shall  be  appointed 
by  the  Speaker  of  the  House; 
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providing  that  not  more  than 
five  (5)  of  each  seven  (7), 
shall  belong  to  the  same 
political  party,  together  with 
the  President  pro  tern  of  the 
Senate  and  the  Speaker  of  the 
House ." 


The  first  question  we  desire  to  discuss  is; 
did  the  present  legislature  have  the  power  to  legislate 
on  the  subject  matter  of  revising  the  statute  laws  of 
the  State. 


Section  41,  Article  IV,  of  the  Constitution 

of  Missouri,  as  amended  at  the  election  of  November  6, 

1932,  and  appearing  at  page  479  of  the  Session  Acts  of 

1933,  provides; 

"In  the  year  1939  and  every 
ten  years  thereafter  all  the 
statute  laws  of  a general  nature, 
both  civil  and  criminal,  shall 
be  revised,  digested  and  promul- 
gated in  such  manner  as  the 
General  Assembly  shall  direct. 

Provided,  that  after  the  expira- 
tion of  70  days  of  such  revision 
sessions  no  measure  other  than 
appropriation  bills  and  such 
bills  as  the  General  Assembly 
may  determine  by  an  express 
statement  therein  contained  to 
be  revision  bills  shall  be 
considered  by  the  General  As- 
sembly, except  such  as  may  be 
recommended  by  special  message 
to  its  consideration  by  the 
Governor.  Provided,  further, 
that  all  revision  bills  shall 
take  effeot  and  be  otherwise 
considered  as  are  other  bills." 


It  is  certain  that  the  passage  of  the  con- 
stitutional amendment  at  the  November  election,  1932, 
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vested  in  the  Legislature  of  1939  the  sole  power  to  re- 
vise, digest  and  promulgate  the  statute  laws  in  such  a 
manner  as  the  General  Assembly  of  1939  directs.  The 
59th  General  Assembly  has  no  power  whatever  to  direct 
the  manner  in  which  the  revision  of  the  statute  laws 
shall  be  made.  The  constitutional  amendment  prohibits 
any  General  Assembly  other  than  the  Sixtieth  General 
Assembly,  and  every  ten  years  thereafter,  to  direct,  in 
any  manner,  the  revising,  digesting  and  promulgating 
of  the  statute  laws.  The  language  of  the  amendment  is 
clear  and  unambiguous  and  does  not  permit  any  construc- 
tion other  than  that  the  1939  General  Assembly  shall 
direct  the  manner  in  which  the  statute  laws  shall  be 
revised.  To  construe  the  language  of  the  amendment 
to  mean  that  the  Fifty-ninth  General  Assembly  shall 
have  the  power  to  direct  the  manner  in  which  the  laws 
are  to  be  revised  is  to  distort  the  plain  meaning  of 
the  words  contained  in  the  amendment.  The  fact  that 
Senate  Bill  Mo.  5 limits  the  power  of  the  Commission 
to  preparing  and  submitting  Bills  to  the  Sixtieth 
General  Assembly  in  the  form  of  proposed  legislative 
enactments  condensing  the  Revised  Statutes  by  eliminat- 
ing duplicate,  obsolete,  conflicting,  unconstitutional 
and  ambiguous  statutes  and  to  harmonizing  and  revising 
the  statutes,  is  not  sufficient  to  escape  the  Constitu- 
tional inhibition  for  the  reason  that  the  Fifty-ninth 
General  Assembly  has  no  power  to  create  a Statute  Re- 
vision Commission  nor  to  vest  said  Commission  with  any 
duties  pertaining  to  the  revision  of  the  statutes  of 
Missouri.  The  duty  of  revising  the  statutes  is  vested 
in  the  legislature  to  be  assembled  "in  the  year  1939 
and  every  ten  years  thereafter." 

Therefore,  we  are  of  the  opinion  that  Senate 
Bill  No.  5,  creating  a Revision  Commission,  is  contrary 
to  and  conflicts  with  Section  41,  of  Article  IV,  of 
the  Constitution  of  Missouri,  and,  therefore,  la  un- 
constitutional . 


The  next  question  we  shall  consider  lsj  whether 
or  not  members  of  the  proposed  revision  commission 
are  officers  within  the  meaning  of  Section  12,  of 
Article  IV,  of  the  Constitution  of  Missouri.  Many 
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definitions  of  "public  office"  are  found  in  the  text- 
books and  decisions  of  the  courts.  A generally  accepted 
definition  is  found  in  Meecham  on  Public  Offices,  pages 
1 and  2,  paragraph  1,  wherein  it  is  said: 


"A  puolic  office  is  the  right, 
authority  and  duty,  created  and 
conferred  by  law,  by  which  for 
a given  period,  either  fixed 
by  law  or  enduring  at  the 
pleasure  of  the  creating  power, 
an  individual  is.  invested  with 
some  portion  of  the  sovereign 
functions  of  the  government, 
to  be  exercised  by  him  for  the 
benefit  of  the  public*  The 
individual  so  Invested  is  a 
public  officer." 


And,  further,  in  Section  4,  it  is  said: 

"The  most  Important  character- 
istic which  distinguishes  an 
office  from  an  employment  or 
contract  is  that  the  creation 
and  conferring  of  an  office 
involves  a delegation  to  the 
individual  of  some  of  the 
sovereign  functions  of  the 
government,  to  be  exercised 
by  him  for  the  benefit  of  the 
public;  that  some  portion  of 
the  sovereignty  of  the  country, 
either  legislative,  executive 
or  Judicial,  attaches  for  the 
time  being,  to  be  exercised 
for  the  public  benefit*” 


The  above  definitions  have  been  aocepted  by 
the  courts  of  this  State  in  many  decisions*  State  v* 
Truman,  64  S.  W*  (2d)  page  105* 
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In  order  to  determine  whether  or  not  members 
of  the  proposed  Revision  Commission  are  officers  it  is 
necessary  to  examine  the  provisions  of  Senate  Bill  No* 

5*  Said  Bill  creates  a Revision  Commission  to  consist 
of  sixteen  (16)  members;  their  powers  are  designated 
and  their  duties  defined  by  the  Act;  they  are  appointed 
for  a definite  term  and  their  compensation  is  fixed 
by  the  Act;  they  are  to  exercise  a share  of  the  powers 
of  the  civil  government  and  are  required  to  take  an 
oath  of  office,  which  is  the  same  oath  required  of  the 
members  of  the  General  Assembly*  The  oath  reads i 

"I  do  solemnly  swear,  or  affirm, 
that  I will  support  the  Constitu- 
tion of  the  United  States  and  of 
the  State  of  Missouri,  and  faith- 
fully perform  the  duties  of  my 
office;  and  that  I will  not 
knowingly  receive,  directly  or 
indirectly,  any  money  or  other 
valuable  thing  for  the  perform- 
ance or  non-performance  of  any 
• act  or  duty  pertaining  to  my 
office,  other  than  the  compensa- 
tion  allowed  by  law." 


We  think  that  it  is  apparent  from  the  Act  that 
it  was  the  intention  of  the  Legislature  to  make  the  mem- 
bers of  the  proposed  Commission  civil  officers.  If, 
however,  it  is  contended  that  it  was  not  the  intention 
of  the  Legislature  to  create  offices  and  that  the  text 
of  the  Bill  is  not  clear  and  unambiguous  as  to  the  in- 
tention of  the  Legislature,  then  we  may  consider  the 
title  of  the  Bill  which  clearly  establishes  that  it  was 
the  intention  of  the  General  Assembly  to  create  the 
offices  of  commissioners* 

In  the  case  of  In  re  Graves,  30  S.W.  (2d)  129, 
the  court,  en  banc,  in  an  opinion  by  Judge  Atwood,  1*  c* 
152,  saldt 

"When  the  language  of  a statute 
is  ambiguous,  recourse  may  be 
had  to  the  title  in  order  to 
ascertain  the  true  meaning  of 
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tho  act*  23  R*  C*  L*  p.  1031, 
sec*  267;  Straughan  v.  Meyers, 
268  Mo.  580,  588,  187  S.  W. 
1159;  Strottman  v.  Railroad, 
211  Mo.  227,  252,  109  S.  W. 
769;  State  ex  rel.  v.  Fort, 

210  Mo.  512,  527,  109  S.W. 

737.  " 


In  the  title  of  Senate  Bill  No.  5 it  is  stated: 

"To  provide  for  the  tenure 
of  office  of  said  Commis- 
sion. " 


The  title  shows  beyond  peradventure  that  the 
legislative  Intent  was  to  create  offices. 

The  act  in  question  provides  that  the  President 
pro  tern  of  the  Senate  and  the  Speaker  of  the  House 
are  to  be  members  of  the  proposed  Commission,  and 
that  the  Speaker  is  to  appoint  seven  (7)  members  and 
the  President  pro  tem  of  the  Senate  seven  (7)  members. 

If  the  Commissioners  that  are  to  be  appointed 
under  the  Bill  are  civil  officers,  then,  answering 
the  question  of  whether  or  not  members  of  the  legisla- 
ture can  hold  such  offices,  we  are  of  the  opinion 
that  they  can  not  for  the  reason  that  it  would  be  a 
violation  of  Section  12,  of  Article  IV,  of  the 
Constitution  of  the  State  of  Missouri,  which  pro- 
vides: 


"No  senator  or  representa- 
tive shall,  during  the  term 
for  which  he  shall  have  been 
elected,  be  appointed  to 
any  office  under  this  State, 
or  any  municipality  thereof |" 
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By  reason  of  the  above  Constitutional  inhibit 
tion  no  senator  or  representative , during  the  term  for 
which  he  has  been  elected,  shall  be  appointed  to  any 
office. 


In  the  case  of  State  v.  Clausen,  182  Pac.610, 
the  Supreme  Court  of  Washington  had  before  it  the  con* 
stitutionality  of  a law  which  provided  that  the  Governor 
shall  appoint  a Commission  of  five  citizens  of  the 
State,  one  of  whom  shall  be  a member  of  the  Senate  and 
one  a member  of  the  House  of  Representatives,  to  be 
known  as  the  "Industrial  Code  Commissi on;  " the  pay  of 
each  commissioner  was  fixed  at  ten  dollars  (flO.GO) 
per  day  while  actually  employed  in  the  work  of  the 
commission  and  necessary  expenses  incurred  in  the  per- 
formance of  his  duties.  It  was  the  duty  of  the  Commis- 
sion to  investigate  the  evils  existing  in  Industrial 
life  and  the  means  and  methods  of  remedying  the  same 
and  to  prepare  and  present  to  the  Legislature  a pro- 
posed act  or  acts  upon  such  subjects. 

\ 

Section  13,  of  Article  II,  of  the  Washington 
Constitution  was  as  follows: 

"No  member  of  the  Legislature 
during  the  term  for  which  he 
is  elected  shall  be  appointed 
or  elected  to  any  civil  office 
in  the  state  which  shall  have 
been  created,  or  the  emoluments 
of  which  shall  have  been  in- 
creased, during  the  term  for 
which  he  was  elected." 


The  members  cf  the  General ^Assembly  appointed 
contended  that  their  appointment  did  not  contravene 
the  above  section  of  the  Constitution,  in  that  it  was 
not  an  appointment  to  a civil  office  but  rather  was  a 
mere  employment.  The  court,  in  holding  that  the  appoint- 
ment of  members  of  the  Legislature  to  such  Commission 
was  invalid,  said,  1.  c.  613': 
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"Section  12,  art.  2,  of  the  Constitu- 
tion does  not  prohibit  a member  of 
the  Legislature  during  the  term  for 
which  he  was  elected  from  being  ap- 
pointed or  elected  to  office,  general- 
ly, in  the  state.  The  preclusion 
extends  only  to  any  office  which 
shall  have  been  created,  or  the 
emoluments  of  which  shall  have 
been  increased,  during  the  term  for 
which  ho  was  elected.  Of  course, the 
purpose  of  the  rule  is  obvious.  It 
is,  as  was  stated  in  Fyfe  v.  Mosher, 
149  Mich.  349,  112  N.  W.  725,  in 
construing  a similar  constitutional 
provision,  as  follows i 

" *The  purpose  of  these  provisions 
is  "to  preserve  a pure  public  policy," 
or,  as  we  said  in  Ellis  v.  Lennon, 

86  Mich.  468,  49  N.%.  308,  speaking 
through  Justice  McGrath,  "to  prevent 
• officers  from  using  their  official 
position  in  the  creation  of  offices 
for  themselves  or  for  the  appoint- 
ment of  themselves  to  place.  " * 

"The  commission  is  created  by,  and 
the  members  derive  their  powers 
from,  an  act  of  the  Legislature.  The 
term  of  service  is  fixed.  It  uses  the 
process  of  the  state  to  compel  the 
attendance  of  witnesses  and  the 
production  of  books  and  papers.  Its 
members  administer  oaths.  It  has  at 
its  disposal  ?25,000  of  the  state *s 
money  for  carrying  out  the  purposes 
of  the  act.  On  behalf  of  the  state, 
of  its  own  Independent  motion  and 
will,  it  makes  investigations  and 
holds  hearings  within  the  state, 
when,  where,  and  for  whatever  length 
of  time  it  pleases.  It  defined 
duties  are  under  the  direction  and 
control  of  no  superior}  and  each 
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member,  in  addition  to  bis  expenses, 
receives  compensation  for  each  day's 
actual  service.” 


In  the  case  of  People  v.  Tremaine,  168  ft. 3. 

817,  the  Court  of  Appeals  of  New  York  had  before  It  the 
question  of  whether  the  designation  of  the  chairman  of 
the  Senate  finance  committee  and  the  chairman  of  the 
assembly  ways  and  means  committee  to  approve  the  segrega- 
tlon  of  lump  s\im  appropriations,  amounted  to  the  making 
of  civil  appointments  by  the  Legislature.  The  court, 
at  1.  c.  821,  saldi 

"The  words  'any  civil  appoint* 
ment1  as  thus  used  are  very  broad, 
and  include  any  placing  in  civil 
office  or  public  trust,  pertain* 
ing  to  the  exercise  of  the  powers 
and  authority  of  the  civil  govern- 
ment of  the  state,  not  reasonably 
incidental  to  the  performance  of 
duties  of  a member  of  the  Legisla- 
ture, as  distinguished  from  a 
military  office  or  a mere  employ- 
ment or  hiring  in  contract,  express 
or  implied." 


And,  further,  at  1.  c.  821  it  was  heldi 

"That  the  designation  of  the 
chairman  of  the  Senate  finance 
committee  and  the  chairman  of 
the  Assembly  ways  and  means 
committee  to  approve  the  segrega- 
tion of  lump  sum  appropriations 
amounts  to  the  making  of  civil 
appointments  by  the  Legislature 
cannot  be  srfriously  disputed. 

The  positions  are  created  and 
filled  by  the  Legislature;  the 
incumbents  possess  governmental 
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powers j the  powers  and  duties 
of  the  positions  are  defined  by 
the  Legislature;  such  powers  and 
duties  are  performed  independent- 
ly ; the  positions  have  some 
degree  of  permanency  and  continuity. 
Their  power  is  not  exhausted  by  a 
single  act,  but  is  a general  super- 
visory power  over  a large  group  of 
appropriations,  amounting  to  nearly 
$9 ,000,000,  to  be  exercised  when- 
ever the  occasion  arises.  Unless 
the  oath  of  a member  of  the  Legisla- 
ture is  sufficient,  the  appointee 
should  take  the  constitutional  oath 
of  office.  Const,  art.  13,  sec.l. 
Their  appointment  was  on  behalf 
of  the  government  in  a station 
of  public  trust  not  merely  transient, 
occasional,  or  incidental.  It  was 
'a  continuing  power  to  be  exercised 
whenever  occasion  shall  arise.* 


In  the  case  of  State  ex  rel.  Attorney  General 
v.  Valle,  41  Uo.  29,  the  defendant,  during  the  time 
that  he  was  a member  of  the  House  of  Representatives, 
was  appointed  as  a member  of  the  board  of  water  commis- 
sion for  the  City  of  St .Louis,  which  commission  was 
created  by  the  legislature  during  the  time  the  defendant 
was  a member.  The  Supreme  Court  held  that  the  appoint- 
ment was  in  violation  of  Section  12,  Article  IV  of  the 
Constitution  of  Missouri,  for  the  reason  that  the  water 
commission  was  a civil  office  in  this  state  and  a 
Representative  is  ineligible  to  be  appointed  to  any 
civil  office. 

In  view  of  the  above,  it  is  bur  opinion  that 
the  proposed  members  of  the  Statute  Revision  Commission 
are  officers,  and  that  Senate  Bill  No.  5 which  attempts 
to  designate  the  President  pro  tern  of  the  Senate  and 
the  Speaker  of  the  House  members  of  said  Commission  is 
unconstitutional  and  void  for  the  reason  that  Section 
12,  Article  IV  of  the  Constitutlpn,  supra,  prohibits 
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the  appointment  of  any  senator  or  rppresentatlve  to 
any  office  during  the  term  for  which  he  Is  elected. 


From  another  Constitutional  standpoint  we  be- 
lieve that  the  Act  in  question  is  unconstitutional; 
Article  III  of  the  Constitution  provides: 

"The  powers  of  government  shall 
be  divided  into  three  distinct 
departments  - the  legislative , 
executive  and  judicial  - each 
of  which  shall  be  confided  to 
a separate  magistracy,  and  no 
person,  or  collection  of  per- 
sons, charged  with  the  exercise 
of  powers  properly  belonging 
to  one  of  those  departments, 
shall  exercise  any  power  proper- 
ly belonging  to  either  of  the 
others,  except  in  the  Instances 
in  this  Constitution  expressly 
directed  or  permitted." 


In  the  case  of  State  ex  inf.  Hadley  v.  Wash- 
burn, 166  Mo.  680,  1.  c.  692,  the  Supreme  Court 

said: 

"A  public  officer  exercising 
a function  of  the  state 
government  is  an  agent  or 
servant  of  the  sovereign 
people  of  the  State,  and 
must  derive  his  authority 
either  by  election  by  the 
people  or  appointment 
by  that  tribune  to  whom 
the  people  have  confided 
the  power  of  appointment. 
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It  is,  therefore,  necessary 
that  he  should  trace  his  title 
to*  the  office  to  the  depart- 
ment of  the  state  government 
to  which,  under  Article  III 
* * * * *•  the  power  to  con- 
fer title  to  such  an  office 
is  committed*" 


The  court,  in  passing  upon  the  right  of  the 
Legislature  to  require  the  Governor  to  appoint  mem- 
bers of  the  board  of  election  commissioners  for  Kansas 
City  from  lists  of  eligible  citizens  named  by  .the 
central  city  committees  of  political  parties  to  which 
they  belong,  at  1*  c*  692,  saidx 


"But  we  are  concerned  now 
with  the  question  of  the 
power  of  the  Legislature  to 
compel  the  Governor  to 
make  the  appointment  from, 
one  of  the  three  named  by 
the  committee  and  we  are 
asked  to  say  that  the 
Governor,  by  force  of  this 
act,  can  not  do  otherwise 
than  register  the  will  of 
the  committee* 


"If  that  Is  the  law,  then, 
in  reality,  what  would  be 
the  source  of  an  appoint- 
ment under  It?" 
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"We  are  referred  to  aection  9 of 
article  14  of  the  Constitution 
which  1st  * the  appointment  of  all 
officers  not  otherwise  directed 
by  this  Constitution  shall  be 
made  In  such  manner  as  may  be 
prescribed  by  law.1  And  It  Is 
contended  that  that  section  con* 
fers  authority  on  the  General 
Assembly  for  this  act*  That 
section  expressly  authorizes 
the  General  Assembly,  acting 
within  tts  legitimate  capacity, 
to  pass  a law  prescribing  the 
manner  In  which  an  appointment 
shall  be  made,  but  it  does  not 
authorize  the  General  Assembly 
to  make  the  appointment  itself 
nor  to  authorize  any  one  un- 
connected  with  the  government 
to  do  so*  To  provide  by  law 
the  manner  in  which  an  appoint- 
ment shall  be  made  la  one  thing, 
to  make  the  appointment  is 
another;  the  one  is  In  Its 
nature  legislative,  the  other 
is  essentially- executive.  The 
Constitution  authorizes  the 
Legislature  to  do  the  one,  but 
not  the  other." 


In  passing  upon  a similar  question  the  Court 
of  Appeals  of  New  York,  In  the  case  of  People  v. 
Tremaine,  168  N*  2*  817,  supra,  at  1*  c*  822,  saidi 

"The  Legislature  has  not  only 
made  a law  - 1*  e.,  an  appropria- 
tion - but  has  made  two  of  its 
members  ex  officio  its  executive 
agents  to  carry  out  the  law; 

1*  e.,  to  act  on  the  segregation 
of  the  appropriation*  This  is 
a clear  and  conspicuous  Instance 
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of  an  attempt  by  the  Legislature 
to  confer  administrative  power 
upon  two  of  its  own  members.  It 
may  not  engraft  executive  duties 
upon  a legislative  office  and 
thus  usurp  the  executive  power 
by  indirection.  Springer  v. 
Philippine  Islands,  277  U.  S. 
189,  48  S.  Ct.  480,  72  L.  Ed. 

845.  " 


The  Legislature,  under  the  provisions  of 
Senate  Bill  No.  5,  attempts  to  create  a commission 
whose  members  are  civil  officers  and  then  appoints 
the  Speaker  of  the  House  and  the  President  pro  tern 
of  the  Senate  as  members  of  the  Commission,  and, 
under  the  above  authorities,  it  is  clear  that  the 
Legislature  is  attempting  to  exercise  the  executive 
power  of  appointing  civil  officers,  in  violation  of 
Article  III  of  the  Constitution,  supra,  which  pro* 
hibits  the  Legislature  from  exercising  executive 
functions.  • 


If  it  is  contended  that  Senate  Bill  No.  5 
creating  the  Commission  is  not  a creation  of  civil 
offices  and  the  commissioners  are  not  officers  but 
are  only  employees  or  agents  of  the  Fifty-ninth 
General  Assembly  to  assist  the  Sixtieth  General  As- 
sembly in  revising  the  statutes,  nevertheless,  we 
believe  that  the  act  would  be  unconstitutional. 

We  concede  that  the  General  Assembly  has  the  power 
and  authority  to  appoint  such  officers  or  agents 
or  employees  that  are  necessary  to  carry  out  the 
functions  of  the  Legislature)  it  is  a necessary 
and  inherent  power  to  preserve  the  independence  of 
the  legislative  policy.  There  can  be  no  question 
that  the  legislature  possesses  the  requisite  power 
to  appoint  such  employees  and  officers  within  the 
limitations  of  the  Constitution.  However,  even  if 
the  members  of  the  proposed  commission  be  considered 
officers  or  employees  of  the  legislature.  Senate 
Bill  No.  5 would  violate  Section  16  of  Article  IV 
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of  the  Constitution,  which  provides,  in  parts 

"*  * *and  no  allowance  or 
emolument,  for  any  purpose 
whatever,  shall  ever  be  paid 
to  any  officer,  agent,  servant 
or  employee  of  either  house 
of  the  General  Assembly,  or 
of  any  committee  thereof, 
except  such  per  diem  as  may 
be  provided  for  by  law,  not 
to  exceed  five  dollars." 


Section  9 of  SenateBill  Ho.  5 provides! 

"Sach  member  of  the  commission 
shall  receive  compensation  at 
the  rate  of  ten  dollars  per 
diem  * * * and  an  allowance 
not  to  exceed  five  dollars  per 
diem  while  actually  engaged  in 
performing  the  duties  prescribed 
for  such  commission  on  account 
of  traveling  and  subsistence 
expenses,  payable  in  monthly 
installments.  * * * " 


The  above  provision  of  the  Act  is  clearly 
contrary  to  the  express  limitation  of  Section  16  of 
Article  IV  of  the  Constitution  as  to  the  compensa* 
tion  that  officers  and  agents  and  employees  of  the 
Legislature  may  receive  per  diem. 


CONCLUSIOM 
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In  view  of  all  the  above,  it  Is  the  opinion  of 
this  office  that  Senate  Bill  No.  5 is  unconstitutional 
and  void,  for  the  reasons t 


1.  That  the  provisions  of  Section  41,  Article 
IV  of  the  Constitution,  ea  amended  by  the  people  at 
the  November  election,  1932,  vested  in  the  General 
Assembly  of  1939  the  sole  and  exclusive  power  to  re- 
vise, digest  and  promulgate  the  statute  laws  of  this 
Stato  in  such  manner  as  the  General  Assembly  of  1939 
shall  direct,  and,  therefore,  the  present  General 
Assembly  has  no  authority  to  create  a Revision  Conw 
mission  to  assist  in  the  revision  of  the  statute 
laws. 


2.  That  the  members  of  the  Statute  Revision 
Commission  are  officers  and  that  said  Bill,  which 
attempts  to  appoint  the  President  pro  tern  of  the 
Senate  and  the  Speaker  of  the  House  members  of  the 
Commission,  is  in  violation  of  Section  12,  of 
Article  IV,  which  prohibits  the  appointment  of 
any  Senator  or  Representative  to  any  office  during 
the  term  for  which  he  is  elected. 


3.  That  the  appointment  by  the  General  Assembly 
of  two  of  its  members  as  members  of  the  Revision  Com- 
mission is  an  attempt  on  the  part  of  the  Legislature 
to  exercise  the  executive  power  of  appointment,  which 
is  a violation  of  Article  III  of  the  Constitution  which 
prohibits  the  Legislature  from  exercising  any  execu- 
tive functions. 

I 


4.  If  the  members  of  the  proposed  Commission 
are  officers  or  employees  of  the  Legislature,  the 
Act  is  in  conflict  with  Section  16  of  Article  IV 
of  the  Constitution  which  limits  the  compensation 
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of  officers , agents  and  employees  of  tiie  Legislature 
to  five  dollars  per  diem. 


Respectfully  submitted. 


J.  E.  TAYLOR 

Assistant  Attorney  General 


APPROVED* 


ROY  McKIT'TRICK 
Attorney  General 
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Proposed  merger  of  Benefit  with  North 
American  Association  approved. 


Governor  Lloyd  c.  Stark 
Executive  Offices 
Jefferson  City,  Missouri 


Dear  Governor  Stark: 

This  is  to  advise  you  that  we  have 
examined  the  proposed  merger  of  the  Benefit 
Building  and  Loan  Association  with  the  North 
American  Savings  and  Loan  Association,  both 
located  in  Kansas  City,  and  are  of  the  opinion 
that  the  merger  is  legal  and  complies  with  the 
statutes,  and  will  be  effective  if  and  when  ap- 
proved by  the  Circuit  Court  of  Jaokson  County. 

It  is  our  further  opinion,  after 
considerable  investigation  and  Inquiry  as  to 
the  merits  of  the  merger,  that  the  share- 
holders* interests  will  be  protected  and  a 
benefit  to  them  if  consummated. 


Tours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney-General 


APPROVED: 


goT  wsnmm 

Attprney-General 
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WOARD  OF  PERMANENT  SEAT  OF  GOVERNMENT : 


May  hang  in  the  Capitol  plaster  cast  models  of 
Victor  Holm's  Missouri  Monument  in  the  Vicks- 
burg National  Park,  one  panel  showing  the 
Union  Army  in  battle  and  one  showing  the  Con- 
federate Army  in  battle,  if  said  panels  harmonize 
with  the  uses,  style  and  construction  of  the 
State  Capitol. 


May  25,  1937 


Honorable  Lloyd  C.  Stark 
Governor  of  the  State  of  Missouri 
Jefferson  City,  Missouri 


Dear  Governor  Stark: 


In  reply  to  your  letter  of  April  28,  wherein  you 
enclose  a letter  from  Dr.  A.  C.  Burrill,  Curator,  Mis- 
souri Resources  Museum,  I assume  the  opinion  requested 
is  relative  to  what  officer  or  board  is  vested  with  the 
* authority  to  determine  if  certain  Plaster  Paris  Cast 
models  of  Victor  Holm's  Missouri  Monument  in  the  Vicks- 
burg National  Park,  one  panel  of  the  Union  Army  in 
battle  and  the  other  of  the  Confederate  Army  in  battle, 
should  be  placed  in  the  Capitol  Building  at  Jefferson 
City,  Missouri,  and  if  this  be  decided  in  the  affirma- 
tive, where  shall  they  be  placed. 

The  49th  General  Assembly  created  what  is  known 
as  the  Capitol  Decoration  Committee  found  in  the  laws 
of  1917,  pp.  424  and  425  and  426,  whose  duty  was  to  pro- 
vide plans  for  suitable  decoration  of  the  new  Capitol 
Building  by  means  of  painting  and  sculpture,  historical, 
scenic,  or  allegorical,  illustrative  of  the  history 
and  resources  of  the  state,  and  the  genius  of  its  people. 
This  Committee  continued  to  function  until  1928,  when 
it  made  its  final  report. 

Section  9135,  Revised  Statutes  Missouri  1929, 
gives  full  authority  and  supervision  of  all  property  of 
the  State  of  Missouri  at  the  seat  of  government  in 
Jefferson  City,  Missouri,  to  the  Board  of  Permanent 
Seat  of  Government.  This  same  section  further  provides 
that  the  Board  of  Permanent  Seat  of  Government  shall 
appoint  a Commissioner  of  the  Permanent  Seat  of  Govern- 
ment, who  shall  in  all  things  he  is  given  control  of, 
hold  such  power  subject  to  the  direction  of  the  Board 
of  Permanent  Seat  of  Government. 


Honorable  Lloyd  C.  Stark 


2 


May  25,  1937 


"There  le  hereby  created  a board 
to  be  known  as  the  Board  of  Perma- 
nent Seat  of  Government,  to  con- 
sist of  the  governor,  secretary  of 
state,  state  auditor,  state  treasur- 
er and  attorney-general,  which  shall 
have  general  supervision  and  charge 
of  the  public  property  of  the  state 
at  the  seat  of  government.  This 
board  shall  have  power  to  appoint 
a commissioner  of  the  permanent 
seat  of  government,  who  shall  hold 
his  office,  at  the  pleasure  of  the 
board,  and  shall  receive  twenty- 
five  hundred  dollars  per  annual 
which  shall  be  in  full  for  all 
services  rendered  the  state.  Said 
commissioner  shall  in  all  things 
where  he  is  in  this  chapter  given 
charge  or  control,  hold  such  power 
subject  to  the  direction  of  the 
board  of  permanent  seat  of  govern- 
ment • ” 


Section  14516,  Laws  of  1933,  p.  410,  places  the 
Missouri  Resources  Museum,  the  Missouri  Soldiers'  and 
Sailors ' Memorial  Hall  and  the  Conservational  and  His- 
torical Museum  under  the  management  and  control  of  the 
Board  of  Permanent  Seat  of  Government.  Said  section 
reads i 


"The  'Missouri  Resources  Museum,' 
the  'Missouri  Soldiers'  and  Sail- 
ors' Memorial  hall*  and  the  con- 
servational and  historical  museum 
created  and  designated  by  this 
article  shall  be  under  the  manage- 
ment and  control  of  the  board  of 
Permanent  seat  of  government,  as 
now  or  hereafter  constituted  by  law. 
inhere  the  word  'commission'  is  used 
in  this  article  it  shall  be  construed 
to  mean  the  board  of  permanent  seat 
of  government." 
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In  State  v.  i£hr,  204  N.  W.  867,  1.  c.  870,  the 
court.  In  defining  the  word  "control,"  aaldx 

"In  general  to  have  ’control' 
of  a place  is  to  have  the 
authority  to  manage,  direct, 
superintend,  restrict  or  regu- 
late." 


Section  14318,  Revised  Statutes  Missouri  1929, 
provides  that  products  of  the  state  shall  be  included 
in  the  exhibits,  and  even  go  so  far  as  to  place  the  duty 
upon  the  Commissioner  of  designing  and  installing  neces- 
sary cases,  racks,  tables  and  other  equipment  desirable 
to  the  purposes  of  said  exhibit. 

"It  shall  be  the  duty  of  the 
commission  to  collect  and  dis- 
play an  exhibit  of  such  products 
of  the  mines,  mills,  fields  and 
forests  of  the  state  of  Missouri 
and  such  other  articles  and  pro- 
ducts which  it  may  deem  appropriate, 
as  will  display  the  natural  re- 
sources of  the  state  of  Missouri 
and  their  utilization.  The  commis- 
sion shall  also  be  charged  with 
the  duty  of  designing  and  installing 
necessary  cases,  racks,  tables  and 
other  equipment  desirable  to  the 
purpose  of  said  exhibit." 


Section  14317,  Revised  Statutes  Missouri  1929, 
designates  where  exhibits  shall  be  assembled,  and  also 
the  place  same  shall  be  located  in  the  Capitol  Bulldipg . 

"The  west  central  corridor  or 
wing  on  the  first  floor  of  the 
state  capitol  building  is  hereby 
designated  and  known  as  the 
'Missouri  resources  museum.'  The 
east  central  corridor  or  wing  on 
the  first  floor  of  the  state 


Honorable  Lloyd  C.  Stark 


-4' 


Kay  25,  1937 


capltol  building  is  hereby  desig- 
nated and  knov/n  as  the  'Missouri 
soldiers'  and  sailors’  memorial 
hall,'  The  second  floor  galleries 
of  these  two  corridors  shall  be 
developed  in  accordance  with  the 
desire  of  the  original  capitol 
coimiiission  respectively  as 
conservational  and  historical 
museums,  and  such  other  unoccupied 
wall  and  corridor  space  as  mav  be 
necessary  ior  aa'ld  rru s eum3 . wnlcE 
may  be  in  harmony  with  the  uses, 
style,  and  construction  of  the 
State  Capitol .building.  "These 
museums,  galleries,  and  wall  space 
are  hereby  designated  for  short  as 
the  'Missouri  state  museum,'  In 
this  connection.  It  shall  be  the 
duty  of  the  adjutant  general  to 
collect  and  compile  all  war  matter 
and  records  of  Missouri  soldiers, 
sailors  and  marines  serving  In 
the  war  against  Germany  and  In  all 
other  wars,  including  such  Inscrip- 
tions and  tablets  as  may  be 
necessary,  and  It  shall  be  the  duty 
of  the  commission  to  observe  the 
policies  of  the  original  appropria- 
tion act  In  Laws  of  1919,  p.  £0, 
of  the  50th  General  assembly." 


Y.e  especially  call  your  attention  to  the  part 
underlined  in  the  above  section  which  leads  us  to  believe 
the  Legislature  concluded  that  more  appropriate  space 
would  be  required,  and  therefore  this  provision  was  in- 
cluded. 

Said  section  also  requires  the  Commission,  now 
the  Board  of  Permanent  Seat  of  Government,  to  observe 
the  policies  of  the  original  Appropriation  Act  in  Laws 
of  1919,  p,  80,  of  the  50th  General  Assembly,  end 
further  provides  that  the  Adjutant  General  is  required 
to  collect  and  compile  certain  records  and  matters 
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pertaining  to  v,-ars  where  Missouri  soldiers,  sailors  and 
marines  served  and  participated  in  any  war.  It  will 
be  noted  that  this  provision  previous  to  being  amended 
required  the  Adjutant  General  to  do  more  than  collect 
and  compile  this  material. 

Section  4 of  the  Appropriation  Act  by  the  50th 
General  Assembly  referred  to,  required  the  Adjutant 
General  to  equip  and  arrange  such  Memorial  Hall  in  the 
manner  necessary  and  appropriate  to  carry  out  the  purpose 
of  this  Section. 

"The  east  wing  or  corridor  on  the 
first  floor  of  the  state  capitol 
building  designated  and  known  as 
the  historical  museum,  including 
the  gallery  thereof  on  the  second 
floor,  shall  be  hereafter  desig- 
nated as  the  Missouri  soldiers' 
and  sailors'  memorial  hall,  and 
the  same  shall  be  set  apart  and 
dedicated  to  the  purpose  of  pre- 
serving and  displaying  the  flags, 
banners  and  standards  carried  by 
Missouri  troops  in  all  wars  in 
which  the  citizen-soldiers  of  this 
state  have  participated,  and  all 
war  relics,  trophies,  pictures 
and  records  of  Missouri  soldiers, 
sailors  and  marines  serving  in  the 
war  against  Germany  and  in  all 
other  wars.  The  adjutant  general 
shall  have  charge  of  such  memorial 
hall  and  it  shall  be  his  duty  to 
collect  and  compile  such  records, 
to  arrange  for  the  preserving, 
repair,  casing  and  display  of  such 
flags,  pictures,  trophies  and 
relics,  including  such  inscrip- 
tions and  tablets  as  may  be  neces- 
sary, and  generally  to  equip  and 
arrange  such  memorial  hall  in  the 
manner  necessary  and  appropriate 
to  carry  out  the  purposes  of  this 
section. " 
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Webster’s  International  Dictionary  defines  "war" 
as  follows : 


"The  state  or  fact  of  exerting 
violence  or  force  against  another, 
now  only  against  a state  or  other 
politically  organized  body;  esp., 
a contest  by  force  between  two 
or  more  nations  or  states;  carried 
on  for  any  purpose;  armed  conflict 
of  sovereign  powers;  declared  and 
open  hostilities.  * * when  De- 
tween a state  and  a part  of  it  in 
rebellion  it  is  a civil  war." 


Under  the  above  definition  a conflict  between 
the  states  would  be  classed  as  a war. 

There  are  many  provisions  in  the  present  law 
giving  the  Board  of  Permanent  Seat  of  Government  and 
the  Commissioners  appointed  by  the  Board,  full  and 
complete  power  to  superintend  and  control  the  property 
of  the  state  located  in  Jefferson  City, Missouri. 

Section  9139  provides  the  Commissioner  shall 
have  charge  and  control  of  the  Capitol. 

Section  9136  further  provides  the  Commissioner 
shall  superintend  all  repairs. 

On  the  walls  in  the  Soldiers 1 and  Sailors ' .museum 
may  now  be  found  lunettes  protraying  the  Battle  of  Wilson 
Creek  and  the  Battle  of  Westport,  which  show  the  conflict 
between  the  states,  and  tend  to  lead  us  to  believe  that 
it  was  part  of  the  plan  of  the  old  Decoration  Committee 
to  include  such  conflicts  between  the  states  along  with 
other  matter  pertaining  to  wars  in  which  our  soldiers, 
sailors  and  marines  participated. 

Therefore,  it  is  the  opinion  of  this  department 
that  the  Board  of  Permanent  Seat  of  Government  has  .full 
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control  and  supervision  of  all  state  property  located  at 
the  State  Capitol;  also,  that  it  is  the  duty  of  the 
Adjutant  General  of  this  state  to  collect  and  compile 
all  war  matter  and  records  of  ilissouri  soldiers,  sailors 
and  marines  serving  in  any  war;  furthermore,  the 
duty  that  was  formerly  that  of  the  Adjutant  General  to 
equip  and  arrange  the  museum  hall  was  transferred  to 
the  Missouri  Resources  .Museum  Commission,  and,  when 
the  Legislature  abolished  this  Commissibn,  the  duty 
of  equipping  and  arranging  memorial  hall  was  placed 
in  the  Board  of  Permanent  Seat  of . Government • 

In  conclusion,  it  is  our  opinion  that  the  Board 
of  Permanent  Seat  of  Government  may  hang  these  models 
within  the  State  Capitol,  provided  they  can  harmonise 
them  with  the  uses,  style  and  construction  of  the  build- 
ing, as  required  in  Section  14317,  supra,  and  the  Board 
should  always  keep  in  mind  and  observe  the  policies  of 
the  original  appropriation  act.  Laws  of  1919,  page  80, 
of  the  50th  General  Assembly. 


Respectfully  submitted. 


AUBR*vY  K.  HAJfotiTT,  Jr. 

Assistant  Attorney  General 


APrROVED: 


TTTTTayTor 

(Acting)  AttorneyGeneral 


ARH:LC 


DJUIHA02  Dinrf  XJTn*  Collootion  of  ooate  insults  for 

delinquent  drainage  tew  a. 


> 

July  nt  1U3V. 


> 


'Sr.  A.  P.  Stanley * 'Iwrlfr. 

now  Madrid  County, 

Kow  Madrid*  -demur  1. 

Oo'ir  Tin 


This  l <im.rtr»ent  ie  in  receipt  of  ynu*  letter  of 
June  Met  requesting  an  opinion  eo  to  the  follow!  i<gs 

'’An  writing  in  request  for  un  opinion  iron 
your  ofrioe  in  regard  to  er  ic  of  land  by  Wlff 
under  Spealel  lateoutljn  frost  Circuit  «ourt  for 
(kiln.usnt  drainage  taxes* 

In  this  partioular  ease.  the  3t.  *'ahu  ixtee 
and  nrniaege  i istriot  of  Missouri*  e oorporutlon, 
w e pinin'. iff  and  ft  Ur*  n*  IT.  in.ynes  is  their 
attorney.  the  land  sold  for  the  sun  of  two 
hundred  (300)  do 11 ere  and  the  total  oust*  rero 
two  Inudrod  end  sixty  fit*  (S60)  dollar*.  Of  tha 
tot-»l  oasts.  the  attorney  fee  vne  two  hundred  and 
Party  five  (340)  dollar*.  Xfcould  the  'sheriff  pay 
the  attorney  the  full  mount  of  two  hundred  forty 
five  dollars  os  stated  on  hioh  of  jooouiion 
or  e oocrdeolon  on  ;u  hid?  Of  oour»e»  in  this 
Inat  JMK)  the  atWT..qj'  fee  is  no rm  than  the  bid 
but  ordinarily  if  the  fee  is  —iliisr  then  the 
bid*  together  with  tho  costs,  shall  the  attorney 
•m  paid  the  full  mount  of  foe  as  stated  on  tfao 
. jc  autlan  or  not? 

Tt>  whan  shall  tb  > ofceok  ho  node  <ut  to  if  them 
is  a surplus  aft-.*r  all  eost*  eie  paid?  * 


Z* 

He  eseuns  that  yxu  <yt«Mti;»n  certains  to  « prose i ding 
instituted  by  wirtue  of  aoetlan  HOBO  R.  S*  ih*  lsS9  authorising 
ru  inage  list riots  to  purchase  lends  offered  for  sals  for  their 
own  tones  or  aesseenouts  duo  thereon.  Scotian  10886  A.  4*  u»* 
1389  relating  to  oosto  In  ell  suite  for  the  collection  of  de- 
linquent drainage  taxes  presides*  in  part*  os  follows i 


**Tbo  suit  shall  bo  brought  by  the  attorney 
for  the  dminoee  district  in  the  nans  of v 
and  to  the  op#  of,  the  coll «e tor  of  the 
revest a,  of  the  county  sht.rein  the  load  Ilea, 
e ainat  tbu  land  or  other  property,  on  Moh 
such  drainage  tax  has  not  boon  ;*li.  -ha 
pleodingr,  process,  proceedings,  practice 
and  eelce,  in  oases  arising  under  this  artiola, 
an all  axoapt  aa  herein  provided,  be  the  sans 
«a  in  on  notion  for  the  enforoennut  of  the 
atata*a  lion  for  delln-ueat  «« noxml  ta xea 
upon  re^l  estate#  x»  all  vultc  for 

the  oolleotlan  of  4eliniu«int  taaaa,  tha  Jude* 
riant  for  sold  delinquent  taxae  and  penalty 
shall  ale.,  include  all  o at  a of  ruit  and  a 
reasonable  attorney9*  fan  to  ba  flxad  by  tha 
court,  recoverable  tha  s«a  aa  tha  delin  quent 
tax  and  in  tha  a***  ault** 


In  tha  ass#  of  Chilton  at  al  v«  Drainage  Matriot,  69  3*  r;* 
(8)  481,  it  re  bald  that  all  oosta.  In  delinquent  drainage  tax 

coats  tha  drain- 

a -a  dietrlet*  ipc*oif  iolly,  4io  court  acids 


'Tha  aorta  mist  be  recovered  and  oolleeted  out 
of  the  prooaada  froti  the  sale  of  the  propur ty 
end  are  entitled  to  priority  out  of  e id  pro- 
seeds  over  the  olein  of  the  state,  county  or 
drainage  dietriet*" 


If,  -hcrofore,  tha  property  aold  under  apaaial  execution  on 
a judgneat  In  favor  of  tha  drainage  dirt  lot  did  not  JarJ%  enough 
to  par  the  ooeta  and  attorney  fee  in  tha  ones*  tha  court  of fleera 
end  attorney  hove  no  alternative  but  to  prorate  the  prooaada  aa 
their  respective  int treats  nay  appear* 

In  answer  to  y *ir  last  question  aa  to  the  disposition  of  the 
surplus  after  tha  paynent  of  ell  aorta,  Seotlon  10080,  R*  3*  no* 
ltfnt  spealfloally  rovider  for  tha  ir*  edicts  payment  of  tha  pro* 
oaoda  reel 1 red  by  the  institution  of  thsse  suits  to  the  oounty 
treasurer  to  be  ueeountetf  for  by  hin  in  the  seas  nauner  sa  drain- 
age taxes* 

Respectfully  aubni  ved. 


IMrV/TOIlHirTUV 

Attorney  General* 


/fttsuo 

AF?H0T2D 
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AND  REVENUE: 

TAX: 


Consular  officers  and  their  employees,  nationals 
of  other  foreign  governments,  not  liable  for 
payment  of  a sales  tax. 


July  15,  1937* 


0 r 


Hon*  Lloyd  C.  Stark, 

Governor  of  Missouri, 

Jefferson  City, 

Missouri* 

Dear  Governor: 

This  will  acknowledge  your  request  of 
recent  date,  wherein  you  submitted  a letter  re- 
ceived from  Relnold  Frey tag,  German  Consul,  con- 
cerning the  liability  of  Consular  officers  and 
employees  for  the  payment  of  a sales  tax  in  view 
of  the  Treaty  executed  between  the  United  States 
and  Germany,  which  was  signed  at  Washington  Decem- 
ber 8,  1923,  and  proclaimed  October  14,  192  5. 

Your  attention  is  respectfully  directed 
to  Article  XIX  of  the  Treaty  above  mentioned,  which 
is  set  forth  in  hoc  verba  United  States  Statutes 
At  Large,  VoTT  44,  p.2l32,  2149,  which  reads  as 
follows: 

"Consular  officers.  Including 
employees  in  a consulate, 
nationals  of  the  State  by  which 
they  are  appointed  other  than 
those  engaged  in  private  occupa- 
tions for  gain  within  the  State 
where  they  exercise  their  func- 
tions shall  be  exempt  from  all 
taxes.  National,  State,  Provin- 
cial and  Municipal,  levied  upon 
their  persons  or  upon  their 
property,  except  taxes  levied 
on  account  of  the  possession  or 
ownership  of  immovable  property 
situated  in,  or  Income  derived 
from  property  of  any  kind  situa- 
ted or  belonging  within  the  terri- 
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tor las  of  the  Stata  within  which 
they  exercise  their  functions. 

All  consular  officers  and  employees, 
nationals  of  the  State  appointing 
them  shall  be  exempt  from  the  pay- 
ment of  taxes  on  the  salary,  fees 
or  wages  received  by  them  in  com- 
pensation for  their  consular  services •" 


Article  VI,  Subdivision  2 of  the  Constitution 
of  the  United  States  reads,  in  part,  as  followss 


■*  * * and  all  treaties  made  or 
which  shell  be  made  under  the  author- 
ity of  the  United  States,  shall  be 
the  aipreme  law  of  the  land;  and  the 
judges  in  every  State  ahall  be  bound 
thereby,  anything  in  the  Constitution 
or  lava  of  any  8tate  to  the  contrary 
notwithstanding.  ” 

In  65  Corpus  Juris,  p.  827,  par.  5,  this  gener- 
al statement  la  to  be  founds 

"A  treaty  la  in  ita  nature  primarily 
a con tract  between  different  nations, 
and  not  a legislative  act)  and,  ae  a 
contract  between  nations,  a treaty 
depends  for  its  observance  and  per- 
formance upon  the  Interest  and  the 
honor  of  the  nations  which  are  par- 
ties to  it,  and  for  its  enforcement 
in  case  of  infraction  upon  inter- 
national negotiations  and  reclama- 
tions, or,  ultimately,  war.  In  the 
United  States,  however,  a treaty  is 
more  than  a contract  between  nations) 
by  force  of  the  provision  of  the  feder- 
al constitution  that  this  constitution, 
and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof)  and 
all  treaties  made,  or  which  ahall  be 
made,  under  the  authority  of  the  United 
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States,  shall  be  the  sup™*1*  1** 
of  the  land}  and  the  judges  in 
every  state  shall  be  bound  thereby, 
anything  in  the  constitution  or  laws 
of  any  state  to  the  contrary  notwith- 
standing,* * *•" 


And  again  at  Page  844,  See.  29,  it  is  * 

stated! 

"In  view  of  the  provision  of  the 
federal  constitution  constituting 
treaties  the  supreme  lav  of  the 
land,  a treaty  Is  superior  to  a 
state  lav,  including,  of  course, 
statutes  otherwise  within  the 
legislative  power  of  the  state, 
or,  as  sometimes  stated,  the 
treaty  power  is  independent  of, 
and  superior  to,  the  legislative 
power  of  the  states,  and  a state 
cannot  by  legislative  act  Interfere 
with  the  proper  observation  of  treaties 
nor  destroy  rights  created  by  trea- 
ties. In  view  of  the  foregoing  rules 
when  the  provisions  of  a state  statute 
and  a treaty  conflict  the  latter  will 
control,  the  application  of  the  stat- 
ute as  to  the  subject  matter  covered 
by  the  treaty  will  be  held  in  abey- 
ance during  the  existence  of  the 
treaty,*  * *." 


In  the  case  of  In  re  Ostrowskl's  Estate,  290 
Mew  York  Supplement,  the  court,  in  construing  a state 
statute  which  conflicted  wit)}  the  treaty  executed  be- 
tween the  United  States  and  a foreign  government,  at 
page  174,  said! 


"Since  under  the  United  States  Consti- 
tution the  power  to  make  treaties  with 
foreign  governments  is  vested  solely 
in  the  federal  government  (article  2, 
par.  2)  and  such  treaties,  when  made 
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are  the  supreme  lav  of  land 
(article  6,cl«2),  It  follows 
that  any  conflicting  lav  of  a 
state  must  yield  thereto*  llauen- 
steln  t.  Lynham,  100  U*S*  485,489, 
26  L.Bd.  628)  Ds  Geofroy  ▼.  Riggs, 
135  U.S.  268,  266,  10  S.Ct.  295, 

33  L* Ed*  642;  State  of  Missouri  v* 
Holland,  £62  U.S.  416,434,  40  3*Ct. 
382,  64  L*£d*  641,  11  A.L.R.  984; 

Sullivan  v.  Kidd,  264  U.S.  453,440, 
41  S.  Ct.  168,  65  L.Ed.  344;  Asa- 

kura  v.  Seattle,  £66  U.S.  332,343, 
44  S.Ct.  615,  68  UKd.  1041;  Todok 

v.  Union  State  Bank,  281  U.S.  449, 
463,  60  S.Ct.  565,  74  L.L4.  966; 

Matter  of  Anderson's  Estate,  164 
Ml sc. 132,  134,  276  M.V.S.  966.” 


It  has  come  to  the  attention  of  the  writer 
that  the  State  Auditor  vlll  issue  certificates  of  ex- 
emption from  the  payment  of  a sales  tax  to  persons  en- 
titled thereto. 


COMCLUSIOK 

Prom  the  above  considerations,  ve  are  of  the 
opinion  that  Consular  officers.  Including  employees  in 
a consulate,  nationals  of  the  State  by  which  they  are 
appointed,  when  exercising  their  functions  for  their 
government,  shall  be  exempted  from  the  payment  of  a 
sales  tax. 


Respectfully  submitted. 


RUSSELL  C.  STONE 
Assistant  Attorney  General 

APPROVED; 


J.  E.  TAYLOR 

(Acting)  Attorney  General 

RCS/LD 
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SALARIES  AND  PEES:  OFFICERS:  SoiAeotop^  ^comprosation  is  based 

on  fees  collected  ratner  than  on 
fees  earned* 


i July  26,  1937. 


Hon.  George  S.  Star re tt. 
Judge  of  Probate  Court, 
Columbia,  Missouri. 


II 


Dear  Sir: 


,/e  have  received  your  inquiry  which  is  as  follows: 

"Pursuant  to  my  conversation  with  you 
yesterday,  may  I now  kindly  ask  you 
to  render  to  me  an  opinion  as  to 
whether  the  office  of  Probate  Judge 
is  operated  on  a yearly  collection 
basis  or  on  yearly  earned  or  accrued 
basis. 

"The  particular  question  before  me  is 
as  follows:  In  the  year  1935,  my  office 
collected  fees  from  all  sources,  the  sum 
of  $5736.01  and  paid  out  of  that  sum 
the  following,  Clerk  hire  $2157.50, 

Docket  printing  $68.78,  Judge’s  Salary 
or  compensation  $3500.00  and  turned  in 
to  the  County  the  excess  of  $9.73. 

"In  the  above  total  sum  collected  was 
$1604.83  of  fees  earned  or  accrued  in 
1934,  which  auditors  say  I cannot  use 
to  apply  on  salary  and  expenses  of  1935, 
and  must  now  remit  this  sum  to  the  County. 
This  would  result  in  me  receiving  only 
^1895.17,  compensation  for  the  year  1935. 

"In  view  of  the  fact  that  I would  like 
your  opinion  before  the  audit  is  finally 
prepared  and  filed  which  will  probably 
be  within  two  or  three  weeks,  may  I kindly 
and  most  respectfully  ask  that  you  give  me 
your  opinion  as  soon  as  possible." 
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We  construe  your  question  to  be  thie:  During  the 
year  1935  you  officially  collected  #5736.01,  out  of  which 
you  paid  the  reasonable  costs  of  the  office,  clerk  hire  and 
your  salary,  the  latter  being  #3500.00,  and  turned  over 
to  the  County  the  excess.  Of  the  above  #5736.01,  #1604.83 
accrued  or  was  eerned  in  the  year  1934.  In  other  words,  are 
you  entitled  to  consider  the  funds  officially  collected  by 
you  in  1935  regardless  of  whether  they  be  earned  in  one  year 
or  another? 

Replying  thereto,  Section  11782,  R.  S.  Mo.  1929, 
defines  the  salary  of  the  probate  Judge,  the  pertinent  part 
of  which,  for  the  purpose  of  your  inquiry,  being  as  follows: 

"Provided  further,  that  whenever,  after 
deducting  all  reasonable  and  necessary 
expenses  for  clerk  hire,  the  amount  of 
fees  collected  in  any  one  oalendar  year 
by  or  for  any  one  probate  judge  in  any 
county  in  this  state,  during  his  term 
of  offioe,  and  irrespective  of  the  date 
of  accrual  of  such  fees,  shall  exceed," 
etc.,  he  shall  pay  the  exoess,  etc.,  as 
therein  provided;  " and  whenever  at  any 
time  after  the  expiration  of  the  term 
of  office  of  any  probate  judge  the  amount 
of  fees  collected  by  or  for  him,  irrespective 
of  the  date  of  accrual,  shall  exceed  the  sum 
equal  to  the  aforesaid  annual  compensation 
provided  for  a judge  of  the  circuit  court 
having  Jurisdiction  in  such  county,  it 
shall  be  the  duty  of  such  probate  judge  to 
pay  such  exoess,  and  all  fees  thereafter 
collected  by  or  for  him  on  account  of  fees 
accrued  to  him  as  such  probate  Judge,"  etc. 

Said  section  further  provides  that  the  probate  Judge 
shall,  each  year  of  his  term  of  office,  file  with  the  circuit 
clerk  a verified  statement  containing  a full  account  of  all 
fees  collected  and  amounts  expended  for  clerk  hire,  by  or  for 
the  probate  Judge,  during  such  year,  giving  the  details  thereof 

It  will  be  noted  that  the  above  section  speaks  of 
the  amount  of  fees  collected,  and  when  more  than  enough  to 
pay  the  clerk  hire,  reasonable  expenses  and  salary  is  collected 
the  excess  shall  be  paid  over.  It  is  entirely  silent  as  to  the 
fees  earned  or  accrued.  Likewise,  that  part  of  the  section 
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having  to  do  with  the  amount  collected  after  the  expiration 
of  the  term  of  office  does  not  spea.£  of  the  date  when  It 
was  earned  or  when  it  accrued,  but  bases  it  on  the  time  of 
collection.  And  along  the  same  line,  that  further  part  of 
the  section  requiring  the  probate  Judge,  after  the  expira- 
tion of  a given  year,  to  file  a verified  statement,  provides 
that  it  shall  contain  "a  full  aocount  of  all  fees  collected. * 

Webster's  Hew  International  Dictionary,  among  other 
definitions  of  the  word  "collect",  gives  the  following: 

"To  demand  and  obtain  payment  of, 
as  an  account  or  other  indebtedness; 
as,  to  collect  taxes." 

In  the  Kentucky  case  of  Anderson  v.  Richards'  Ex'rs., 

37  S.  W.  62,  99  Ky.  661,  it  Is  stated  that  the  Dictionary 
defines  the  word  "accrue"  as  "to  increase;  to  augment.  * • • 
Interest  accrues  to  principal." 

In  the  New  York  case  of  Strasser  v.  Staats,  13  N.  Y. 
Supp.  167,  168,  59  Hun,  143,  the  opinion  holds  that  the  words 
"accrue  weekly,"  as  used  in  the  by-laws  of  a mutual  benefit 
insurance  association,  providing  that  the  dues  of  members 
shall  "accrue  weekly,"  means  that  the  dues  are  to  be  established 
or  measured  weekly,  and  does  not  mean  payable  weekly. 

In  the  Iowa  case  of  Gudgel  v.  Southerland,  90  N.  W. 

623,  624,  117  Iowa,  309,  it  is  stated  that  in  a statute 
providing  that  the  exeoutor  of  a tenant  for  life  who  leases 
real  estate  so  held,  and  dies  on  or  before  the  day  on  which 
the  rent  is  payable,  may  recover  the  proportion  of  rent  which 
had  "accrued"  at  the  time  of  his  death,  the  word  "accrued" 
must  be  construed  to  mean  an  apportionment  of  the  rent  between 
the  exeoutor  and  reversioner  pro  rata  as  to  time,  because,  if 
accrued  is  held  to  mean  "due",  then  the  statute  la  deprived 
of  all  vitality. 

In  the  case  of  Hannibal  Trust  Co*  v.  Sizes,  286  S.  W. 
371,  377,  the  court  said: 

"In  the  interpretation  of  statutes, 
words  in  common  use  are  to  be  con- 
strued in  their  natural,  plain  and 
ordinary  signification." 
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Bearing  the  shore  In  mind,  it  is  noted  that  the 
statute  under  consideration,  defining  the  salary  of  the  probate 
Judge  of  your  county  and  the  funds  to  be  considered  with  respect 
thereto,  in  no  way  mentions  any  classification  thereof  with 
reference  to  when  they  accrue,  but  In  each  instance  speaks  of 
how  the  money  is  collected.  We  see  no  reason  why  any  extra- 
ordinary or  unusual  meaning  should  be  glren  to  the  word  "collected", 
as  used  In  this  statute,  and  as  stated  In  the  Elzea  case,  supra, 
statutes  are  to  be  construed  in  their  plain,  natural  and  ordinary 
signification.  We  are  unable  to  gire  the  same  meaning  to  the 
word  "accrued"  that  should  be  glren  to  the  word  "collected." 

It  appears  that  the  Legislature  meant  to  base  the  probate  judge's 
compensation  on  the  amount  collected  rather  than  on  the  amount 
earned  or  accrued.  Other  statutes  in  i^ssouri  dealing  with 
the  compensation  of  other  offices  are  of  slight  assistance  in 
arriving  at  the  meaning  of  the  given  statute  under  consideration 
because  of  the  different  wording  of  those  statutes. 

To  hold  that  the  compensation  of  the  probate  Judge, 
under  this  statute,  should  be  based  on  the  amount  of  fees 
accrued  would  be  doing  unjustified  violence  to  the  plain  expres- 
sion in  plain  words  of  the  legislative  intent,  and  of  course  a 
cardinal  rule  of  statutory  construction  is  to  arrive  at  the 
meaning  and  intent  of  the  Legislature. 


CONCLUSION 


It  is  our  opinion  that  for  the  purpose  of  arriving  at 
the  amount  of  salary  or  compensation  to  which  the  probate  Judge 
is  entitled  in  a given  year,  the  fees  officially  collected  by 
him  within  the  given  calendar  year  are  to  be  considered,  and 
that  is  true  regardless  of  the  amount  of  fees  that  accrue  within 
the  given  year. 


Yours  very  truly. 


dkaO  watson. 

Assistant  Attorney  General. 


J.  u.  WLQu", 

(Acting)  Attorney  General . 


MOTOR  VEHICLES 


Non-residents  who  purchase  motor 
vehicles  in  Missouri  may  be  issued 
certificate  of  ownership. 


July  30,  1937 


Honorable  V.  H.  Steward 
Commissioner  of  Motor  Vehicles 
Office  of  Secretary  of  State 
Jefferson  City,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  re- 
quest for  an  opinion  which  reads  as  follows: 

"™e  request  that  you  furnish 
this  department  at  your  earliest 
convenience  a written  opinion 
concerning  the  following  matter: 

"The  Motor  Vehicle  Departments 
of  some  of  the  States,  especially 
Illinois,  require  that  a resident 
of  their  State  who  purchases  a 
new  car  from  a Missouri  dealer, 
either  have  a Missouri  title  for 
the  car  or  else  pay  a pi 5. 00  in- 
spection fee  to  his  State,  The 
question  arises,  does  this  depart- 
ment have  authority  to  issue,  or 
should  it  issue,  certificate  of 
title  to  residents  of  other  States 
for  new  motor  vehicles  when  the 
unit  is  to  be  registered  in  such 
other  State. 

"Further,  the  state  of  California 
refuses  to  accept  assigned  or  re- 
assigned Missouri  certificates  of 
title  where  the  same  i ave  been 
assigned  or  re-assigned  unto  res- 
idents of  that  Jtate  and  who  de- 
sire to  register  the  unit  in  Cal- 
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ifornia,  and  advise  the  Calif- 
ornia purchaser  that  he  first 
obtain  Missouri  title.  Does 
this  department  have  authority 
to  issue,  or  should  it  issue, 

Missouri  certificate  of  title 
to  residents  of  California  under 
these  circumstances  and  for  the 
main  purpose  of  registering  the 
car  in  that  State." 

Section  7774-c  R.  S.  Mo.  1929  provides  for 
the  issuance  of  a certificate  of  ownership  to  the 
owner  of  a motor  vehicle  or  trailer.  The  statute  re- 
quires application  to  be  made  to  the  Commissioner  of 
Motor  Vehicles  and  certain  faots  to  be  given,  and  a 
fee  of  one  dollar  to  be  paid.  I'hs  statute  is  lengthy, 
and  to  quote  such  verbatim  would  avail  nothing  in  this 
opinion. 


Perhaps  the  most  fundamental  rule  of  statutory 
construction  is  that  the  intention  of  the  Legislature 
should  be  ascertained  and  given  effect.  Tooker  vs. 
Missouri  Power  & Light  Co.,  80  3.  *?.  (2d)  691,  336  Mo. 
592;  O’Malley  vs.  Continental  Life  Ins.  Co.  75  3.  W.  (2d) 
837,  335  Mo.  1115. 

The  purpose  of  Dectlon  7774,  supra,  is  given 
in  3tate  ex  rel.  Insurance  Company  vs.  Cox,  268  3.  W.  87, 
306  Mo.  537,  as  follows: 

"This  law  was  passed  as  a gen- 
eral welfare  safeguard  to  prevent 
the  trafficking  in  stolen  cars, 
and,  in  order  to  prevent  that 
evil  which  had  become  prevalent, 
the  Legislature  saw  fit  to  require 
that  parties  dealing  in  motor  cars 
comply  with  certain  regulations. 

The  statute  is  not  only  a statute 
for  the  general  welfare,  but  in- 
cidentally is  one  for  the  raising 
of  revenue,  ******.•» 

The  section  at  no  place  makes  the  requirement 
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that  the  applicant  for  certificate  of  ownership  must  be 
a resident  of  Missouri.  It  will  be  seen  that  the  Issuance 
of  certificates  of  ownership  to  non-residents  who  purchase 
cars  in  Missouri  will  fulfill  the  purpose  for  which  the 
law  was  passed.  It  enables  the  state  to  have  a record  of 
suoh  automobile  in  the  case  of  theft  or  loss,  and  also 
provides  revenue  for  the  state.  To  deny  the  right  to 
is  ue  such  titles  would  be  to  defeat  the  stated  purpose 
of  law.  We  believe  It  is  a reasonable  construction  of 
Section  7774  to  hold  that  the  Commissioner  of  Motor 
Vehicles  may  issue  a certificate  of  ownership  to  a non- 
resident who  purchases  a motor  vehicle  or  trailer  In  the 
State  of  Missouri. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  Department 
that  non-residents  who  purchase  motor  vehicles  or 
trailers  in  the  State  of  Missouri  may  apply  and  have 
issued  to  them  certificates  of  ownership  by  the  Commiss- 
ioner of  Motor  Vehicles  upon  meeting  the  requirements 
of  the  statute. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 

assistant  Attorney  General 


. APPROVED : 


TnrrTiYLUs 

(acting)  Attorney  General 
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BOAPD  OF  PKAiilLACY : If  April  examination  is  declared  void, 

applicants  found  guilty  of  no  wrong  should 
be  given  opportunity  to  retake  examination 
prior  to  September  6th,  1S37. 


August  27, 


Honorable  Lloyd  C*  Stark 
Governor  of  Lis30uri 
Jefferson  City,  Elcsouri 

Lear  Governor  Stark: 

This  will  acknowledge  receipt  of  your  letter  request- 
ing an  opinion  from  this  department,  which  read3  as  follows: 

? • j 1 

> • • 

m !' 

"Please  advise  no  if  applicants,  who 
took  the  Board  of  Pharmacy  examina- 
tion last  April  and  were  not  reported 
as  cheating,  should  be  re-examined 
before  September  0,  1937." 


Under  date  of  Juno  21,  1937,  U.  H.  Ellis,  President 
ris-ouri  State  Bo.rd  of  Pharmacy,  requested  an  opinion  on 
the  question  of  the  right  of  the  Ilis^ourl  State  Board  of 
Pharmacy  to  void  an  examination  held  in  St.  Louie,  Eicoouri, 
on  April  25th  and  26th,  1937,  becauso  of  allegod  wide  spread 
cheating  of  the  candidates  talcing  the  examination.  Ir. 
answering  this  opinion  request  under  date  of  June  21,  1937, 
we  reached  the  following  conclusion: 


"Prom  the  f or o going,  wo  are  of  the 
opinion  that  tho  question  of  whether  a 
candidate  has  passed  a * satisfactory 
examination*  is  within  tho  sound  dis- 
cretion of  the  Board  of  Pharmacy,  who 
. may  exerciso  its  judgment  whether  it 
shall  void  the  examination  held  in  St. 
Louis,  llissouri,  on  April  25th  and  26th 
bocauso  of  the  chargo  of  wido  spread 
cheating,  or  whether  it  shall  order  a 
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new  examination  to  allow  all  persons 
the  privilege  of  taking  the  examina- 
tion for  assistant  and  registered 
pharmacist  under  the  existing  lav," 


However,  in  the  course  of  our  opinion,  we  made  the 
following  observation: 


"In  passing  on  your  questions  it  occurs 
to  us  that  if  the  Board  of  Pharmacy  can 
actually  determine  from  the  group  taking 
the  examination  the  individuals  who 
conducted  themselves  in  a proper  manner 
and  were  not  guilty  of  any  cheating, 
and  further  made  a satisfactory  grade 
so  as  to  be  eligible  for  a license, 
it  would  be  most  unfair  to  void  the 
examination  and  require  them  to  submit 
to  a new  examination.  We  must  necessar- 
ily, however,  restrict  ourselves  to 
applying  the  lav  to  the  facts  as  present- 
ed in  your  letter," 


The  writer  is  not  advised  whether  or  not  the  examination 
held  last  April  has  been  voided  by  the  Board  of  Pharmacy.  If 
it  has  not  been,  we  are  still  of  the  opinion  that  if  it  can  be 
determined  that  any  applicant  conducted  himself  in  the  proper 
manner  and  made  a satisfactory  grade,  he  would  be  entitled  to 
be  licensed  as  a pharmacist  or  assistant  pharmacist  as  the  case 
may  be. 

If  the  examination  is  declared  void,  your  question,  as  we 
understand  it,  is  whether  or  not  the  applicants  taking  the 
examination,  and  not  reported  as  cheating,  should  be  given  an 
opportunity  to  again  take  the  examination  before  September  6, 
1937,  which  is  the  effective  date  of  the  fcew  law  relating  to 
the  qualifications  of  pharmacists,  which  also  provides  that  no 
further  licenses  shall  be  issued  for  assistant  registered 
pharmacists. 

Under  the  provisions  of  Section  13142,  R.  3.  Mo.  1929, 
which  remains  in  effect  until  September  6,  1937,  any  person 
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twenty  one  years  of  age,  who  had  been  licensed  as  assistant 
pharmacist  for  not  less  than  two  years  prior  to  his  application, 
who  had  four  years  experience  in  pharmacy  under  instruction 
of  a licensed  pharmacist  and  who  passed  a satisfactory  examina- 
tion by  or  under  the  direction  of  the  Board  of  Pharmacy,  was 
entitled  to  be  licensed  as  a pharmacist. 

The  qualifications  for  a license  as  an  assistant  pharmacist 
under  said  section  were  that  he  be  eighteen  years  of  age  and 
have  a special  preliminary  general  education  and  not  less  than 
two  years  experience  in  pharmacy  under  the  instructions  of  a 
licensed  pharmacist,  and  that  he  pass  a satisfactory  examina- 
tion by  or  under  the  direction  of  the  Board  of  Pharmacy. 

After  September  6th,  under  the  provisions  of  Section 
13151,  Laws  of  Missouri  1957,  page  230,  an  applicant  for 
examination  for  a license  to  practice  pharmacy  must  be  twenty 
one  years  of  age  and  have  attended  high  school  for  four 
years  or  its  equivalent  and  have  had  one  year  of  practical 
experience  in  a retail  drug  store  under  the  supervision  of 
a registered  pharmacist,  and  must  also  bo  a graduate  of  a 
school  or  college  of  pharmacy,  whose  requirements  for  gradu- 
ation are  satisfactory  to  the  Board  of  Pharmacy.  Said  section 
further  provides  that  no  further  licenses  or  examinations 
shall  be  Issued  or  given  by  the  State  Board  of  Pharmacy  for 
assistant  registered  pharmacists. 

Undoubtedly,  many  of  the  applicants  who  took  the  examina- 
tion in  St.  Louis  last  April  do  not  have  sufficient  qualifica- 
tions to  take  the  examination  after  the  effective  date  of  the 
new  Act,  which  is  September  6th.  Also,  undoubtedly,  many  of 
the  applicants  at  the  last  examination  have  not  been  convicted 
of  cheating  or  improper  conduct.  To  declare  said  examination 
void  without  giving  these  applicants  an  opportunity  to  retake 
the  examination  prior  to  the  effective  date  of  the  new  Act 
would  be  manifestly  unfair  in  that  it  would  deprive  certain 
applicants,  convicted  of  no  wrong,  from  ever  becoming  pharma- 
cists, although  they  had  the  qualifications  necessary  at  the 
time  they  took  the  examination  and  received  satisfactory 
grades.  Many  of  these  applicants  have  been  w orklng  to  be- 
come pharmacists  for  a number  of  years  and  now  on  the  threshold 
of  their  ambitions  they  will  be  deprived  of  the  opportunity  of 
doing  so,  due  to  the  Increased  qualifications,  tinless  they  are 
permitted  to  retake  this  examination  prior  to  September  6th. 
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Aa  one  applicant  stated  to  the  writer,  speaking  for  himself 
and  others  similarly  situated: 


"Our  whole  future  may  be  ruined1* 


In  conclusion,  we  point  out  the  provisions  of  Section 
13142,  R.  s.  Mo,  1 29,  that  the  Board  of  Pharmacy  may  prior 
to  September  6,  1937,  hold  an  examination  for  the  purpose 
of  licensing  pharmacists  and  assistant  pharmacists  and  that 
anyone,  who  has  the  qualifications  specified  in  i.  aid  section, 
is  entitled  to  take  the  examination  either  as  a pharmacist 
or  as  assistant  pharmacist  and  opdn  passing  a satisfactory 
examination  is  entitled  to  be  licensed  as  such.  After 
September  6,  1937,  under  the  provisions  of  Section  13151, 

Laws  of  Mis  ourl,  1937,  page  230,  all  applicants  for 
licenses  to  practice  pharmacy  must  have  the  qualifications 
specified  in  said  section  and  no  further  licenses  or  examina- 
tions can  be  issued  or  given  by  the  Board  of  Pharmacy  for 
assistant  registered  pharmacists. 

It  is,  therefore,  our  opinion  that  it  would  be  most 
unfair  if  the  April  examination  is  declared  void,  not  to 
allow  applicants,  who  had  the  proper  qualifications  and 
took  the  exam  nation  at  that  time  and  who  were  found  guilty 
of  no  misconduct,  an  opportunity  to  retake  the  examination 
prior  to  the  effective  date  of  the  new  Act  Increasing  the 
qualifications  of  applicants  to  take  the  examination  to 
practice  pharmacy  in  this  state. 


Respectfully  yours. 


J,  £••  TAYLOR 

Assistant  Attorney  General 

APPROVED: 


AMENDMENT  NUMBER  FOUR: 

CONSERVATION  COMMISSION:  All  counties  now  having  in 

force  the  provisions  of  Sec- 
tion 8246 , relating  to  a closed 
season  on  quail  will  continue 
to  have  closed  season  until 
the  expiration  of  the  time  as 

mentioned  in  said  section 

September  9,  1937 


Honorable  E.  Sydney  Stephens 
Chairman 

The  Conservation  Commission 
Columbia,  Missouri 


Dear  Sir: 


This  Department  is  in  reoeipt  of  your  letter  of 
September  7,  wherein  you  request  an  opinion  regarding 
the  power  of  the  Conservation  Commission  relative  to 
closed  seasons,  as  follows: 

"May  1 have,  for  the  information 
of  the  Conservation  Commission, 
your  opinion  concerning  the  follow- 
ing matter: 

• "The  statutes  of  Missouri  provide 
that  under  certain  conditions 
elections  may  be  held  in  any  county 
to  consider  whether  the  season  for 
the  shooting  of  quail  shall  be  closed. 
There  are  several  counties  in  the 
state  which,  under  this  law,  now 
have  closed  seasons*  The  Commission 
will  appreciate  your  opinion  as  to 
whether,  under  Amendment  No*  4,  the 
seasons  in  these  counties  are  now 
open* 

"Could  the  Commission  declare  that 
the  statute  providing  for  such 
county  elections  is  a regulation  of 
the  Commission  and  therefore  one  of 
the  laws  of  the  state? 

"There  will  be  a meeting  of  the 
Conservation  Commission  on  Monday, 
September  13,  and  it  will  be  quite 
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helpful  If  we  may  have  your  opinion 
by  that  time," 


Section  8246,  Revised  Statutes  Missouri  1929, 
relates  to  the  question  of  "closed  season”  on  quail* 
The  pertinent  part  is  as  follows t 

"■a*#***#*#****** 

Provided,  that  upon  the  filing  of 
a petition  signed  by  one  hundred 
or  more  householders  of  any  county 
and  presented  to  the  county  court 
at  any  regular  term  or  special 
term  thereof  more  than  thirty  days 
before  any  general  election  to  be 
had  and  held  in  said  county,  it 
shall  be  the  duty  of  the  county 
court  to  order  the  question  as  to 
whether  or  not  there  should  be  a 
closed  season  upon  quail  for  the 
next  two  years  in  their  said  county 
submitted  to  the  qualified  voters, 
to  be  voted  on  by  them  at  the  next 
election.  Upon  the  receiving  of 
such  petition  it  shall  be  the  duty 
of  the  county  court  to  make  the  order 
as  herein  recited,  and  the  county 
clerk  shall  see  that  there  is  printed 
upon  all  the  ballots  to  be  voted  at 
the  next  election  the  followings 

For  a closed  season  upon  quail 
Yes. 

No. 

Erase  the  word  you  do  not  wish  to 
vote* 

"The  returns  of  said  election  upon 
said  subject  shall  be  opened  can~ 
vassed  and  certified,  as  the  returns 
for  general  elections*  If  the  majority 
of  the  votes  cast  upon  such  subject 
be  in  favor  of  the  closed  season  upon 
quail,  then  it  shall  be  unlawful  to 
tqke,  capture  or  kill  any  quail  or 
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bobwhite  within  such  county  for  the 
period  of  two  years  thereafter  fol- 
lowing the  announcement  of  the  result 
of  said  election,  and  the  county 
court  shall  spread  the  result  of  such 
election  upon  its  records  and  give 
notice  thereof  by  publication  in 
some  newspaper  printed  and  published 
in  such  courty,  and  such  law  shall 
become  operative  and  effective  from 
the  time  such  publication  is  made. 

Any  person  violating  the  provisions 
of  this  section  shall  be  deemed 
guilty  of  a misdemeanor." 


Referring  to  certain  portions  of  the  Amendment, 
the  full  contents  of  which  you  are  no  doubt  thoroughly 
familiar,  we  oonstrue,  as  we  have  in  an  original  opinion 
to  you  construing  the  entire  effect  of  Amendment  Number 
Four,  that  the  Conservation  Commission  accepts  the 
laws  and  the  administration  of  the  law 

"now  or  hereafter  pertaining  thereto." 

The  one  exception  being  as  contained  in  the  Amendment 

y 

"The  general  assembly  may  enact  any 
laws  in  aid  of  but  not  inconsistent 
with  the  provisions  of  this  Amend- 
ment, and  all  existing  laws  in- 
consistent therewith  shall  no  longer 
remain  in  force  or  effect.” 


From  a reading  of  Section  8246,  we  find  no 
provision  or  no  portion  of  the  section  which  conflicts 
with  the  powers  and  duties  of  the  Conservation  Commis- 
sion. 


Therefore,  we  are  of  the  opinion  that  it  is 
not  necessary  that  the  Commission  declare  that  the 
statute  providing  for  county  elections  for  determining 
the  question  of  a closed  season  on  quail  to  be  a 
regulation  of  the  Commission,  but  that  the  same  will 
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remain  In  force  and  be  effective  as  a lav  of  the  State 
to  be  recognised  by  the  Conservation  Commission,  and 
that  all  counties  having  exercised  their  rights  under 
Section  8246  continue  to  have  a closed  season  on  quail 
until  the  expiration  of  tvo  years  from  the  time  the 
returns  of  such  election  vere  made  official. 


Respectfully  submitted. 


0LLIV2K  W.  NOLEN 

Assistant  Attorney  General 


APPROVED* 


J.  &.  MLo'ft 

(Aoting)  Attorney  General 
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The  Governor  of  the  State  of  Missouri  cannot 
sign  and  enter  into  a compact  with  other 
states  without  legislative  authority 


September  22,  1937 


To  His  Excellency 
Honorable  Lloyd  C.  Stark 
The  Governor  of  the  State  of  Missouri: 
Jefferson  City, Missouri 


Dear  Governor  Stark t 


You  have  recently  requested  of  this  department 
that  you  be  advised  of  your  authority  to  sign  a com- 
pact sponsored  by  the  Interstate  Commission  on  Crime, 

A letter  addressed  to  you  on  September  14,1937,  by 
Honorable  Richard  Hartahorne,  Chairman  of  the  Executive 
Committee,  contains  the  following  paragraphs 

"I  am  enclosing  the  formal  Inter- 
state Compact  for  the  supervision 
of  Parolees  and  Probationers. 

You  will  note  that  the  instrument 
consists  of  the  Compact  and  30 
signature  pages.  We  have  sent 
exactly  similar  instruments  to 
all  of  the  other  29  states  whose 
legislatures  have  authorized  the 
instrument  and  have  requested 
the  Governors  to  sign  each  of 
the  30  pages,  have  them  attested 
and  sealed  and  delivered  back 
to  me  at  the  Hotel  Phillips  in 
an  enclosed  envelope,  similar 
to  the  one  enclosed  herewith, 
on  or  before  September  23." 


The  authority  of  states  to  enter  into  a com- 
pact with  another  or  other  states  is  contained  in 
Section  10  of  Article  I,  of  the  Constitution  of  the 
United  States i 

"No  State  shall,  without  the 
consent  of  the  Congress,  lay 
any  duty  of  tonnage,  keep  troops 
or  ships  of  war  in  time  of  peace, 
enter  into  any  agreement  or 
compact  with  another  State,  or 
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with  a foreign  power,  or  engage 
in  war,  unless  actually  Invaded, 
or  in  such  Imminent  danger  as 
will  not  admit  of  delay." 


The  form  of  compact  which  has  been  submitted 
to  you  contains  the  provision  that  the  Congress  of 
the  United  States,  effective  June  6,  1934,  grants  to 
two  or  more  states  authority  to  enter  into  agreements 
or  compacts  for  cooperative  effort  and  mutual  assist- 
ance in  the  prevention  of  crime  and  for  other  purposes. 
Referring  to  Mr.  Hartshorne's  letter  of  September  14, 
again,  we  call  your  attention  to  the  statement  "We 
have  sent  exactly  similar  instruments  to  all  of  the 
other  29  states  whose  legislatures  have  authorized  the 
instrument."  The  Fifty-ninth  General  Assembly  of 
Missouri  had  a bill  of  similar  nature  before  it  for 
consideration.  The  Legislative  Journals  show  that 
it  failed  of  passage.  It  would,  therefore,  appear 
that  Missouri  is  not  one  of  the  29  states  "whose 
legislatures  have  authorized  the  instrument.” 

The  question  for  determination  is  whether  or 
not  you,  as  Governor,  have  the  authority  to  sign  and 
enter  into  such  a compact  on  behalf  of  the  State  of 
Missouri. 

Section  1 of  Article  V,  of  the  Constitution 
of  the  State  of  Missouri,  provides  for  the  executive 
officers  of  the  State,  consisting  of  the  Governor, 
Lieutenant-Governor,  Secretary  of  State,  etc.,  and 
contains  the  provision, "and  shall  perform  such  duties 
as  may  be  prescribed  by  law." 

Section  4 of  the  same  Article  is  as  follows t 

"The  supreme  executive  power 
shall  be  vested  in  a chief 
magistrate,  who  shall  be 
styled  *The  Governor  of  the 
State  of  Missouri.  1 " 


Section  6 of  the  same  Article  is  as  follows i 
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"The  Governor  shall  take  care 
that  the  lavs  are  distributed 
and  faithfully  executed)  and  he 
shall  be  a conservator  of  the 
peace  throughout  the  State." 


It  must  be  conceded  that  in  the  State  of  Mis* 
sourl  the  powers  and  duties  of  the  office  of  Governor 
are  authorized  and  controlled  by  the  Constitution  and 
the  statutes.  The  general  rule  is  tersely  set  forth 
in  59  Corpus  Juris,  page  114,  paragraph  130 t 

"The  governor  has  no  prerogative 
powers,  but  possesses  only  such 
pa  are  vested  in  him  by  constitu- 
tional or  statutory  grant.  The 
legislature  may  require  the 
governor  to  perform  other  duties 
than  those  specified  in  the 
constitution,  and  the  extent  and 
exercise  of  the  governor's  powers 
under  statute  will  depend  upon 
the  particular  provisions  thereof." 


In  a decision  by  the  Court  of  West  Virginia, 
Bridges  v.  Shallcorss,  6 W.  V.  A.  562,  1.  c.  575,  the 
court  makes  the  statement i 

"Powers  or  duties  not  specifical- 
ly conferred  upon  the  Governor 
by  the  constitution,  the  executive 
cannot  exercise  or  assume  any  such 
powers  except  by  legislative 
authority.” 


Again,  in  the  case  of  Richardson  v.  Young,  125 
S.  W.  664t 


"All  sovereign  power,  under 
our  form  of  government,  is 
vested  in  the  people.  The 
Chief  Executive  has  no  pre- 
rogative powers  as  in  monarchal 
governments." 
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The  Supreme  Court  of  the  State  of  Missouri,  in 
State  ex  rel.  Major  Shields,  278  Mo.  342,  1.  o. 

346,  enunciates  and  sets  forth  succinctly  the  office 
to  be  performed  by  the  three  departments  of  our  govern- 
ment, in  the  following  languages 


"It  will  suffice  to  say  that 
the  germinal  idea  of  a govern- 
ment of  three  coordinate  branches 
is  first  found  recorded  in 
Aristotle »s  Politics  where  it 
is  said  that  *in  every  polity 
there  are  three  departmental 
first,  the  assembly)  second, 
the  officers,  including  their 
powers  and  appointment)  and 
third,  the  judging  or  Judicial 
department.'  The  wisdom  of 
this  classification  and  its 
appropriate  application  in 
the  framing  of  the  laws  of  a 
free  government  has  been 
illustrated  by  its  incorpora- 
tion into  our  national  organic 
law  and  subsequently  into  the 
constitutions  of  the  several 
states.  The  central  idea  in 
the  creation  of  a government 
of  this  form  is  that  the  powers 
created  shall  be  coordinate  in 
their  relations  toward  each 
other)  and  while  supreme 
within  their  respective  orbits 
they  shall  so  move  as  not  to 
invade  the  plane  of  activity 
of  the  others.  Thus  regulated, 
friction  in  the  conduct  of 
public  affairs  is  avoided  and 
that  harmony  promoted  which  is 
most  conducive  to  the  stability 
of  government  and,  as  a conse- 
quence, to  the  welfare  of  the 
people." 


Prom  an  examination  of  the  foregoing  authorities, 
it  is  apparent  that  the  Governor  has  only  such  authority 
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as  Is  vested  in  him  by  constitutional  or  statutory  grant. 
A search  of  the  constitution  and  statutes  fails  to  dis- 
close any  power  given  the  Governor  which  would  authorize 
him  to  sign  the  proposed  compact.  In  fact,  as  pointed 
out  above,  the  last  General  Assembly  refused  to  confer 
such  authority. 

It  appears  that  the  purpose  of  the  compact  is 
commendable  and  would  facilitate  the  control  and  re- 
habilitation of  persons  on  parole  or  probation.  Many 
of  the  provisions  are  for  cooperative  efforts  and 
mutual  assistance  in  the  prevention  of  crime  and  for 
the  welfare  of  the  people,  and  we  regret  that,  tinder 
the  law,  Missouri  is  unable  to  become  one  of  the  parties 
to  this  meritorious  compact,  but  before  Missouri  can 
enjoy  the  benefits,  rights  and  privileges  contained 
in  the  compact  it  will  be  necessary  for  the  Legislature 
to  authorize  the  Governor,  on  behalf  of  Missouri,  to 
enter  into  such  compact. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN 
Assistant  Attorney  General 


APPROVED! 


ROY  McKITTRICK 
Attorney  General 
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COUNTY  TREASURER:  The  County  is  not  liable  for  the  compensation 

of  the  county  treasurer  prior  to  his  appointment 
by  the  Governor# 


/\ 

h 
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October  28#  1937# 


Honorable  William  E.  Stewart 
Prosecuting  Attorney 
Knox  County 
i^dlna#  Missouri 


Lear  Mr.  otewart: 


On  October  16th  you  submitted  the  following 
question  and  facts  to  this  Department  for  our  opinion: 

"In  1935  the  legislature  abolished 
the  office  of  County  Treasurer  and 
at  the  same  time  made  the  County 
Collector  the  Ex-off iolo  treasurer  in 
Counties  of  less  than  40.000#  not 
having  Township  organizations#  which 
our  county  comes  under.  At  that  time 
Thomas  O’Rourke  was  the  county  treas- 
urer and  M.  M.  Qreese  was  the  county 
collector.  Mr.  Breese  retained 
O’Rourke  in  his  office  at  ^70.00  per 
month.  Hiis  law  was  repealed  by  the 
last  legislature  and  became  effective 
Sept.  6#  1937.  The  Governor  appointed 
Thomas  O’Rourke  treasurer  on  the  27th 
day  of  September.  Breese  claims  that 
he  was  legislated  out  of  office  on 
-ept.  6#  and  that  he  does  not  owe 
O’Rourke  from  that  date#  because  he 
was  then  working  for  the  county.  My 
contention  is  that  the  county  did  not 
become  obligated  until  the  27th  of 
September.  Does  Breese  owe  O’Rourke 
or  the  County  or  does  O’Rourke  stand 
to  lose  his  time  from  September  6th 
to  the  27th?  Breese  held  the  county 
funds  and  could  not  turn  them  over 
until  his  successor  was  qp  pointed  and 


Hon.  William  M.  Ltewart 


-2- 


Oct.  28,  1937* 


qualified  and  if  O'Rourke  had  not  been 
working  for  him  he  would  have  had  to 
do  the  work  himself,  is  my  opinion. 

Had  the  (iovernor  appointed  someone 
else  there  is  no  doubt  that  the  county 
would  not  owe  O'Rourke  anything.  The 
County  Court  and  Breeee  agree  that 
O'Rourke  should  be  paid  for  these  twenty- 
one  days  and  the  County  is  willing  to  pay 
if  it  can  legally  do  so." 

The  57th  General  assembly  by  section  12132a,  Laws 
of  Missouri,  1933,  page  338,  in  effect  abolished  the  county 
treasurer's  office  in  counties  having  a population  of  less 
than  40,000  Inhabitants  and  made  it  the  duty  of  the  county 
collector  to  perform  any  and  all  such  duties  of  such  county 
treasurer.  The  effective  date  was  January  1,  1937.  accord- 
ingly, the  county  collector  of  your  county  took  over  the  duties 
of  the  county  treasurer. 

The  59th  General  assembly  repealed  the  former  sections 
passed  by  the  57th  General  Assembly,  and  especially  Lection 
12132a,  and  reenacted  Sections  12130  to  12138,  inclusive.  Laws 
of  Missouri,  1937,  page  424.  Lection  12130,  page  425,  is  as 
follows* 

"There  is  hereby  created  in  the  several 
counties  of  this  Ltate,  now  or  hereafter 
having  a population  of  leso  than  40,000 
Inhabitants  according  to  the  last 
Decennial  United  States  Census,  a county 
treasurer,  to  be  appointed  by  the  Governor, 
and  to  take  office  immediately  after  the 
effective  date  of  this  Act  and  who  shall 
enter  upon  the  discharge  of  the  duties 
of  hi 8 office  after  his  said  appointment 
and  qualification  and  who  diall  hold  his 
office  for  a term  ending  on  the  first 
day  of  January,  1939,  and  until  his  suc- 
cessor is  elected  and  qualified,  unless 
sooner  removed  from  office,  i rovlded, 
that  nothing  in  this  section  shall  apply 
to  counties  under  township  organization. " 

The  *ct  was  approved  June  30,  1937,  the  emergency  clause  being 
vetoed.  Therefore,  it  required  ninety  days  after  the  adjourn- 
ment of  the  Legislature  before  the  Act  became  effective,  which 
in  the  instant  case  was  on  September  6,  1937.  With  this 
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history  in  mind,  we  think  your  question  does  not  present 
a difficult  or  intricate  problem. 

You  state  in  your  letter  that  hr.  O' hour ke  was 
appointed  on  the  27th  day  of  September,  On  that  day  he  be- 
came a county  officer  arid  was  entitled  to  receive  the  emolu- 
ments of  his  office  in  the  future,  Prior  to  the  27th  day  of 
September  he  was  not  county  treasurer,  and  it  is  elemental 
that  he  could  receive  no  salary  before  he  was  appointed, 
commissioned  and  qualified  either  on  the  contention  that  he 
w& 8 a de  facto  or  a de  Jure  officer.  You  state  that  he  waa 
employed  by  Mr,  Breese,  the  bounty  Collector,  prior  to  that 
time.  He  was  holding  his  appointment  or  employment  under 
Mr.  Breese  solely  at  the  option  and  discretion  of  Mr. 

Breese.  As  long  as  he  remained  in  the  employ  of  *r.  Breese 
he  could  look  to  no  other  person  for  his  compensation.  For 
the  sake  of  argument,  we  will  assume  that  he  was  a deputy 
collector. 

46  Corpus  Juris,  p.  462,  states  as  follows: 

"Deputy,  for  whom  the  law  fixes  no 
compensation,  must  be  paid  by  the 
officer  employing  him,  and  not  out  of 
the  public  treasury." 

The  collector's  compensation  consists  of  fees  and  commission. 
His  deputies  are  appointed  by  him  and  compensated  by  him. 

Therefore,  if  Mr,  O'Rourke  remained  in  the  employment 
of  Mr.  ureese  after  the  6th  of  September,  1957,  and  if  he  is 
to  receive  any  comps  nsatlon  between  the  period  of  September  6, 
1937  to  September  27,  1937,  he  must  receive  the  same  from 
*r.  Breese  and  not  from  Knox  County. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN 
Assistant  Attorney-General 

OWN  i EG 
APPROVED: 


J.  E.  TAYLOR 

(Acting)  Attorney-General 
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MOTOR  V 2HICLES  - Commissioner  of  Motor  Vehicles  may,  in  his 

discretion,  with  the  approval  of  the  State 
Highway  Engineer,  issue  overweight  permits 
in  accordance  with  the  terms  of  the  statute 
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Honorable  V*  H*  Steward,  Commissioner 
Motor  Vehicle  Department 
Secretary  of  State* s Office 
Jefferson  City,  Missouri 

Dear  Sir: 


This  is  to  acknowledge  receipt  of  your 
request  for  an  opinion  reading  as  follows: 

"For  a number  of  years  it  has 
been  the  practice  of  this  office, 
upon  proper  application,  to  grant 
overweight  permits  over  certain 
designated  highways,  permitting 
motor  carriers  to  operate  vehicles 
exceeding  the  maximum  weights  pro- 
vided for  general  application  over 
all  highways  and  roads  of  the  State, 
These  permits  have  been  Issued  by 
myself  and  my  predecessors  with  the 
approval  of  the  State  Highway  Engf 
neer,  the  overweight  permits  being 
limited  to  use  of  certain  definitely 
specified  highways*  At  times  it  is 
necessary  to  move  exceptionally  heavy 
articles  of  machinery,  heavy  tanks 
and  things  of  that  character,  which 
call  for  permits  for  single  trips* 
Another  type  of  permit  is  one  issued 
to  motor  vehicle  passenger  carriers, 
whose  weights  vary  from  time  to  time 
according  to  the  number  of  passengers* 
This  type  of  permit  has  been  issued 
for  a definite  period,  and  in  no  event 
beyond  the  date  of  expiration  of  the 
vehicle* s registration.  These  permits 
have  been  issued  under  authority  of 
section  7776,  paragraph  "E"  R*  S.  Mo* 
1929  as  amended.  These  permits  to 
motor  passenger  carriers  have  never 
been  issued  to  a maximum  weight  of 
more  than  28,000  pounds  gross,  or  an 
axle  weight  of  18,000  pounds,  nor 
have  they  been  issued  at  any  time 
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when  the  maximum  weight  per  inch  width 
of  tire  concentrated  on  the  surface 
would  exceed  the  statutory  maximum  of 
600  pounds  per  Inch. 

"Some  confusion  has  arisen  pertaining  to 
this  matter,  and  I am  writing  your  of- 
fice for  an  opinion  as  to  my  authority 
to  issue  overweight  permits  over  cer- 
tain definitely  prescribed  highways 
for  single  trips,  definite  periods,  or 
a period  not  beyond  the  date  of  ex- 
piration of  the  vehicle’s  registration, 
by  and  with  the  written  approval  of 
the  State  Highway  Engineer,  and  shall 
appreciate  your  early  advice  in  this 
matter. " 


At  the  outset  of  this  opinion  we  observe  that 
the  Legislature  has  seen  fit  to  r emulate  the  use  of 
the  highways  of  this  state  by  providing  that  no  motor 
vehicle  shall  be  operated  which  exceeds  the  limits 
of  size,  length  and  weight,  specified  by  statute. 

Laws  Mo.  1931,  page  265,  Sections  7776,  7768  of  R.  S. 
Mo.  1929.  . 

Regulations  concerning  the  use  of  our  highways 
have  challenged  the  attention  of  our  courts.  In  the 
case  of  Park  Transportation  Company  vs.  Missouri  State 
Highway  Commission,  60  S.  W.  (2d)  388,  389,  the  Supreme 
Court  quoted  approvingly  from  an  opinion  in  the  case 
of  Schwartsman  Service  vs.  Stshl,  60  Fed.  (2d)  1034, 
wherein  the  constitutionality  of  a statute  regulating 
the  use  of  our  highways  was  challenged  as  being  dis- 
criminatory. The  court  said: 

"The  state  has  the  right  to  regulate 
and  control  the  movements  of  motor 
vehicles  over  its  highways  and  may 
exercise  it  in  the  interest  of  pub- 
lic convenience  and  safety  and  for 
the  protection  of  the  highways." 


To  the  same  effect  is  the  ruling  in  the  case 
of  State  vs.  Dixon,  335  Mo.  478,  481.  It  was  realized 
by  the  Legislature,  however,  that  the  inhibitions  re- 
garding sizes  and  weights  of  motor  vehicles  must  neces- 
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sarily  give  away  to  the  exigencies  that  may  arlee, 
and  the  Legislature  provided  by  the  enactment  of 
Subdivision  (e)  of  Section  7776,  supra,  that: 

"(e)  The  commissioner  may,  with  the 
written  approval  of  the  state  high- 
way engineer,  in  his  discretion 
issue  special  permits  for  the  operation 
of  vehicles  whose  sizes  and  noughts 
exceed  the  Un  its  prescribed  under 
this  section,  but  such  permits  shall 
be  issued  only  for  a single  trip  or 
for  a definite  period,  not  beyond  the 
date  of  expiration  of  the  vehicle 
registration,  and  shall  designate 
the  highways  and  bridges  which  may 
be  used  under  the  authority  of  such 
permit i ***  " 


The  reason  underlying  the  enactment  of  the 
above  statute,  which  is  plain  and  unequivocal  in  its 
terms  and  needs  no  construction,  is  obvious.  The 
statute  places  a discretion  in  the  Commissioner  of 
Motor  Vehicles  to  determine  whether  a special  permit 
should  be  Issued  for  the  operation  of  such  vehicles 
whose  sizes  and  weights  exceed  the  statutory  limits. 
Thus,  the  Comnissloner  is  to  determine  the  necessity 
for  suoh  a permit. So  that  no  abuse  of  such  discretion 
will  arise,  the  approval  of  the  State  Highway  En- 
gineer must  necessarily  be  obtained.  The  reason  for 
this  requirement  is  also  apparent  in  view  of  the 
technical  knowledge  which  the  Highway  Engineer  has 
concerning  the  construction  of  our  highways  , and 
whether  or  not,  in  his  opinion,  an  overweight  vehicle 
may  injure  the  highway. 


CONCLUSION 

In  view  of  the  above,  it  is  the  opinion  of 
this  department  that  the  Comnissloner  of  Motor  Ve- 
hicles, with  the  approval  of  the  State  Highway  En- 
gineer, may  issue  special  permits  for  the  operation 
Of  vehicles  whose  weights  exceed  the  statutory  in- 
hibition, but  that  such  permits  may  be  Issued  only 
for  a single  trip  or  for  a definite  period,  not  be- 
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yond  date  of  expiration  of  the  vehicle  registration, 
which  permit  shall  also  designate  the  hl^Jiways  and 
the  bridges  over  which  such  vehicle  Is  to  be  operated 


Yours  very  truly. 


RUSSELL  C.  STONE 

Assistant  Attorney  General 


APPROVED* 

i:  k:  tator 

(Acting)  Attorney  General 
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MOTOR  VEHICLES:  What  constitutes  "public”  or"CG*ufeion  carrier" 

within  the  meaning  of  Section  5,  Laws  of  1937, 
-page  372.  Taxi,  taxicab. 


December  16,  1937 


Hon.  V.H.  Steward,  Commissioner 
Motor  Vehicle  Department 
Jefferson  City,  Missouri 

Dear  Dirt 


This  department  is  in  receipt  of  your  opinion 
request  of  December  8,  1937,  which  is  as  follows: 


"On  October  6,  1937,  you  fur- 
nished us  at  our  request,  an  opinion 
submitted  by  your  Mr.  Medliag,  re- 
garding the  issuanoe  of  Chauffeur* s 
license  and  especially  with  refer- 
ence to  the  age  limit  of  Chauffeurs 
who  operate  school  busses  and/or 
motor  vehicles  used  as  a public  or 
Common  carrier  - Seotion  7765  R.3. 

1989  - Driver* s license  law  page  370 
of  1937  laws. 

"Y/e  now  find  that  we  are  in  need  of 
further  information  in  this  connection 
as  follows: 

"The  full  meaning  or  definition  of  a 
Common  or  Public  Carrier  as  applied 
to  this  matter  and  whether  or  not 
this  age  limit  applies  to  Chauffeurs 
who  drive  or  operate  a taxi  or  taxi 
cab." 

Section  5 of  the  Laws  of  1937,  page  372,  is  as 

follows  8 

"No  person  who  is  under  the  age  of 
twenty-one  {21)  years  shall  drive 
any  motor  vehiole  while  in  use  as 
a school  bus  for  the  transportation  * 
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of  pupils  to  or  from  school, 
nor  any  motor  vehicle  while  In 
use  as  a publlo  or  common  oarrler 
of  persons  or  property,  nor  In 
either  event  until  he  has  been 
licensed  as  a ohauffeur  or  as  a 

registered  operator. " 

• • • 1 

Seotion  1,  Laws  of  1937,  page  371 , defines 
"chauffeur"  and  "registered  operator"  as  follows: 

"• Chauffeur*.  An  operator  (a) 
who  operates  a motor  vehicle  in  the 
transportation  of  persons  or  property, 
and  who  reo elves  compensation  for 
such  service  in  wages,  salary,  com- 
mission or  fare  or  (b)  who  as  owner 
or  employe  operates  a motor  vehiole 
carrying  passengers  or  property  for 
hire." 

"'Registered  operator* • An  operator, 
other  than  a ohauffeur,  who  regularly 
operates  a motor  vehicle  of  another 
person  in  the  course  of,  or  as  an  in- 
cident to  his  employment,  but  whose 
principal  occupation  is  not  the  oper- 
ating of  suoh  motor  vehiole." 

Seotion  5 of  this  aot  repeals  the  provisions  of 
Seotions  7765  and  7766,  R*3*  Missouri  1929,  insofar  as 
these  sections  fix  the  age  which  a parson  must  be  to  ob- 
tain a chauffeur's  or  registered  operator's  license  when 
that  person  desires  the  license  to  operate  e publio  or 
common  carrier.  This  aot  substitutes  in  lieu  of  the 
age  18,  the  age  21.  It  is  so  ruled  in  the  opinion  of 
this  department,  mentioned  in  your  request,  to  Hon* 

Dwight  H.  Brown,  on  Ootober  6,  1937* 

With  these  preliminaries  disposed  of,  we  now  pro- 
ceed to  detenaine  what  is  inoluded  within  the  provision 
in  Seotion  5,  supra,  that  no  parson  under  21  years  of  age 
shall  drive  any  motor  vehiole  while  in  use  as  a "publio 
or  common  carrier  of  persons  or  property",  nor  in  any 
event  until  he  has  obtained  a license  as  a ohauffeur  or 
registered  operator* 
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Whether  or  not  a person  is  engaged  in  a business 
which  constitutes  that  of  a public  or  common  carrier  de- 
pends largely  upon  a question  of  fact  which  must  be  de- 
termined from  the  conditions  and  oircumstances  surrounding 
that  person* s operations*  We  shall  set  forth  here  the 
general  rules  to  be  followed  in  determining  this  faot, 
and  all  who  fall  within  the  rules  enunciated  must,  of 
course,  oomply  with  the  provisions  of  the  Driver* a License 
Law. 


Common  oarrier"  is  defined  in  YJords  and  Phrases, 
Vol.  1,  Fourth  Series,  page  455  and  456,  as  follows: 

" ’Common  carrier*  is  one  whose 
occupation  is  transportation  of 
persons  or  things  from  place  to 
plaoe  for  hire  and  reward,  and 
who  holds  himself  out  to  world 
as  ready  and  willing  to  serve 
public  indifferently  in  particu- 
lar line  or  department  in  which 
he  is  engaged.  Independent 
Truok  Co*  v.  Wright,  275  P.  726, 

727,  151  Wash.  372." 

.**♦*♦***• 

"•Common  oarrier*  is  one  who 
undertakes,  for  hire,  to  trans- 
port from  plaoe  to  plaoe  the 
goods  or  persons  of  such  as 
choose  to  employ  him.  Cummings 
v.  Great  Amerioan  Casualty  Co., 

235  N.W.  617,  183  Minn.  112." 

******** 

"One  who  follows  carrying  for 
livelihood,  or  who  gives  out  to 
world  in  any  intelligible  way 
that  he  will  take  goods,  persons, 
or  chattels  for  transportation  or 
hire  is  ’common  carrier,*  even 
though  he  has  no  fixed  schedule 
of  ohargea,  does  not  operate  over 
definite  route,  does  not  always 
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load  his  vehicle  to  capaoity,  and 
refuses  on  occasion  to  accept 
freight  or  passengers  whether  ve- 
hicle is  engaged  or  not.  Stoner 
▼.  Underseth,  277  P.  437,  441,  85 
Mont.  11." 

"Public  carrier"  la  defined  in  Words  and 
Phrases,  Vol.  6,  Third  Series,  page  345,  as  follows: 

"Whether  oarrier  is  a *publio 
carrier'  must  be  determined  by 
business  actually  carried  on,  and 
not  by  secret  Intention  or  mental 
reservation  of  owners  or  oper- 
ators. Test  of  'public  oarrier 
is'  whether  he  holds  himself  out 
as  being  ready  and  willing  for 
hire  to  carry  particular  classes 
of  goods  for  all  who  may  desire 
transportation  between  places  be- 
tween which  he  professes  to  oarry. 
*****  State  v.  Washington  Tug 
It  Barge  Co.,  250  P.  49,  50,  140 
Wash.  615. 

"A  common  oarrier  of  passengers  is 
one  who  undertakes  for  hire  to 
oarry  all  persons  indifferently  so 
long  as  there  is  room  and  there  is 
no  legal  ezouse  for  refusing.  A 
•public  ooinmon  carrier*  is  dis- 
tinguished from  private  carriers 
by  the  franchises  conferred  upon 
it,  and  the  obligations,  re- 
strictions, and  liabilities  with 
which  it  is  charged,  all  flowing 
from  considerations  of  public  polioy. 

It  must  carry  all  alike,  for  reason- 
able compensation,  furnish  reasonable 
accommodations*  must  continuously  op- 
erate its  line,  and  must  submit  to 
reasonable  regulations.  Under  the 
definition  thus  given,  steam  rail- 
roads are  eonmon  carriers  of 
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passengers  as  to  those  aeoepted 
by  thus  as  such,  as  are  street 
railways,  steamboats,  and  steam- 
ships engaged  in  passenger  traffic, 
and  proprietors  of  ferries,  stage 
coaches,  and  hackney  ooaches.  City 
of  New  Orleans  Le  Blanc,  71  So. 

248,  253,  139  La.  113." 

I 

"Public  carrier"  is  also  defined  in  VJords  and 
Phrases,  Vol.  3,  fourth  Series,  page  252,  as  follows: 

"Tens  'public  carrier*  contemplates 
payment  of  compensation  for  trans- 
portation offered  to  the  public. 

Organization  operating  ambulance 
gratuitously  for  members,  although 
expecting  contributions  to  am- 
bulance fund,  held  'public  carrier*. 

Leete  ▼.  Griswold  Post  No.  79, 

Amerioan  Legion,  158  A.  919,  923, 

114  Conn.  400." 

In  10  C.J.,  page  607,  it  is  said  that  "a  public 
carrier  of  passengers  may  be  defined  as  'one  who  under- 
takes for  hire  to  carry  all  persons,  indifferently,  who 
may  apply  for  passage*  as  long  as  there  is  room  and 
there  is  no  legal  excuse  for  refusing." 

In  State  ex  rel.  Wltthaus,  102  S.tf.  2nd  99  (UO.) 
the  Supreme  Court  passed  upon  and  determined  what  were  the 
essential  features  of  a common  carrier.  The  court  said  at 
l.e.  101,  102: 

"'The  fundamental  characteristic 
of  a public  calling  is  indiscrim- 
inate dealing  v/ith  the  general 
public.  As  Baron  Alderson  said 
in  the  leading  oase:  'Everybody 
who  undertakes  to  carry  for  any 
one  who  asks  him  is  a common  carrier. 

The  criterion  is  whether  he  carries 
for  particular  persons  only,  or 
whether  he  carries  for  every  one.  If 
a man  holds  himself  out  to  do  it  for 
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every  one  who  asks  him,  he  is 
a common  carrier;  but  if  he  does 
not  do  it  for  every  one,  but 
carries  for  you  and  me  only,  that 
is  a matter  of  special  contract. * 

This  regular  course  of  public  ser- 
vice without  respect  of  persons 
makes  out  a plain  case  of  publio  * 
profession  by  reason  of  the  inevit- 
able inference  which  the  general 
public  will  put  upon  it*  'One  trans- 
porting goods  from  place  to  place  for 
hire,  for  such  as  see  fit  to  employ 
him,  whether  usually  or  occasionally, 
whether  as  a principal  or  an  incidental 
occupation,  is  a common  carrier.' " 

**#*#♦*  + ♦**♦*1***** 

"*Vfe  express  a doctrine  universally 
sanctioned  when  we  say  that  anyone 
who  holds  himself  out  to  the  pub lie 
as  ready  to  undertake  for  hire  or  re- 
• ward  the  transportation  of  goods  from 
place  to  place,  and  so  Invites  custom 
of  the  public,  is  in  the  estimation 
of  the  law  a common  carrier. *" 
**********  ******** 

"The  essential  feature  of  a public 
use  is  that  it  is  not  confined  to 
privileged  individuals,  but  is  open 
to  the  Indefinite  public.  It  is 
this  indefinite  or  unrestricted 
quality  that  gives  it  its  publio 
character.” • 

The  general  understanding  or  conception  of  a def- 
inition of  the  words  "taxi"  or  "taxicab"  is  that  it  is 
a vehicle  for  hire  whioh  will  convey  the  public,  upon 
request,  from  plaoe  to  place.  The  aotual  manner  in 
whioh  the  taxicab  conducts  its  business  and  its  operations 
of  course,  determines  whether  or  not  it  is  aeting  in  the 
oapaolty  of  e publio  or  common  carrier.  Under  the  above 
definition  as  to  what  is  generally  referred  to  as  a taxi 
or  taxioab,  it  is  clear  that  such  a vehicle  is  a public 
or  common  carrier. 
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CQKCLUSIOM 


Therefore,  it  is  the  opinion  of  this  department 
that  an  applicant  for  a chauffeur's  or  registered  op- 
erator's license,  when  desired  to  authorize  that  person 
to  operate  a public  or  oommon  carrier,  in  order  to  re- 
oeiTo  the  same,  must  be  twenty-one  years  of  age.  That 
only  persons  holding  suoh  license  may  operate  vehiolas 
used  as  public  or  ooimaon  carriers. 

The  determination  of  the  oharaoter  of  a carrier's 
operations,  with  reference  to  it  being  a private,  public 
or  oonraon  carrier,  rests  upon  the  business  actually 
carried  on,  and  mast  be  determined  from  the  facta  and 
oireumstanoes  surrounding  the  actual  oonduct  of  said 
business  in  the  final  analysis.  The  controlling  factor 
in  determining  this  is  the  holding  out  to  the  publio  as 
being  ready  to  undertake,  for  hire  or  reward,  the  trans- 
portation of  person  Mr  property  from  place  to  place, 
and  so  inviting  the  trade  of  the  publio.  This,  we 
think,  taxi  or  taxicab  operators  do,  and  so,  are  publio 
or  common  carriers  within  the  meaning  of  the  law  aa 
laid  down  by  the  courts.  A secret  Intention  or  mental 
reservation  of  the  carrier  as  to  its  operations  does 
not  affect  the  oharaoter  of  its  business  when  it 
otherwise  falls  within  the  rules  we  have  set  forth. 


Respectfully  submitted, 


AUBR3T  R.  HAMMETT,  JR. 
Assistant  Attorney  General 
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Insurance  may  c-"  it  led 

on  properties  of  state 
institutions  if  author- 
ized by  statute  and  if 
legislature  makes 
appropriations  for  payment 
of  premiums. 


Honorable  Lloyd  C.  Stark, 
The  Governor, 

Jefferson  City,  Mo. 

My  dear  Governor* 


This  will  acknowledge  receipt  of  your  letter  dated 
Deoember  8,  1937,  requesting  an  opinion  from  this  office 
which  reads  as  follows* 

"Is  the  State  of  Missouri  supposed 
to  carry  insurance  on  the  steam 
boilers  in  the  vario  a State  Insti- 
tutions? 

I would  also  like  to  have  your 
opinion  on  fire  insurance  on  the 
various  Institutions," 

As  the  authority  and  duties  of  the  state  and  its 
agencies  to  carry  boiler  insurance  aro  the  same  as  those 
which  apply  to  fire  insurance,  we  will  include  the  answer 
to  both  of  these  classes  of  insurance  in  one  opinion. 

We  are  assuming  that  your  request  applies  to  the 
insurance  on  the  properties  of  eleemosynary,  penal  and 
educational  Institutions  of  the  state. 


Article  IV,  Section  48  of  the  Constitution  of  Missouri 
provides  as  follows* 

"The  General  Assembly  shall  have  no 
power  to  grant,  or  to  authorise  any 
county  or  municipal  authority  to 
grant  any  extra  compensation,  fee  - 
or  allowance  to  a public  officer, 
agent,  servant  or  contractor,  after 
service  has  been  rendered  or  a con- 
tract has  been  entered  into  and  per- 
formed in  whole  or  in  part,  nor  pay 
nor  authorise  the  payment  of  any 
claim  hereafter  created  against  the 
State,  or  any  county  or  municipality 
of  the  State,  under  any  agreement  or 
contract  made  without  express  authority 
of  law;  and  all  such  -unauthorized  agree- 
ments or 
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contracts  shall  be  null  end  void." 

Article  X,  Section  19  of  the  Constitution  of  Missouri 
provides  as  follows: 

"No  moneys  shall  ever  be  paid  out 
of  the  treasury  of  this  State,  or 
any  of  the  funds  under  its  manage- 
ment, except  In  pursuance  of  an 
appropriation  by  law;  nor  unless 
such  payment  be  made,  or  a warrant 
shall  have  issued  therefor,  within 
two  years  after  the  passage  of  such 
appropriation  act;  and  every  such 
law,  making  a new  appropriation,  or 
continuing  or  reviving  an  appropriation, 
shall  distinctly  specify  the  sum 
appropriated,  and  the  objeot  to  which 
it  is  to  be  applied;  and  it  shall  not 
be  sufficient  to  refer  to  any  other 
law  to  fix  such  sum  or  object.  A 
regular  statement  and  account  of  the 
receipts  and  expenditures  of  all 
public  money  shall  be  published 
from  time  to  time." 

In  order  to  carry  Insurance  on  the  properties  of  the 
above  named  Institutions,  the  officials  managing  such  insti- 
tutions must  have  authority  by  statute  to  make  contracts  for 
insurance  and  the  legislature  must  have  made  an  appropriation 
for  the  payment  of  the  premiums  for  such  insurance.  Section 
11421  R.S.  Mo.  1929  provides  as  follows: 

"No  warrant  shall  be  drawn  by  the 
auditor  or  paid  by  the  treasurer, 
unless  the  money  has  been  previous- 
ly appropriated  by  law;  nor  shall 
the  whole  amount  drawn  for  or  paid, 
under  any  one  head,  ever  exceed  the 
amount  appropriated  by  law  for  that 
purpose." 

We  will,  therefore,  have  to  look  to  the  statute  creat- 
ing the  boards  which  manage,  control  and  operate  these  insti- 
tutions to  ascertain  by  what  authority  that  they  may  make  such 
contracts,  and  look  to  the  appropriation  acts  for  these  insti- 
tutions to  determine  whether  or  not  the  appropriation  has 
included  the  item  of  insurance. 
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In  the  case  of  Sta  e ex  rel.  v.  Hackman,  282  3»W. 

1007,  l.c.  1013,  the  court  in  discussing  an  appropriation 
which  was  made  in  payment  of  a claim  Milch  was  not  author- 
ised by  law,  saldt 

"And  it  might  be  said  in  passing 
that  the  Legislature  could  not 
now  pass  a valid  act  appropriat- 
ing money  out  of  which  relator's 
claim  could  be  paid,  because  his 
claim  is  based  upon  a contract 
entered  into  without  authority 
of  law,  and  section  48  of  article 
4 of  the  Constitution  expressly 
prohibits  the  General  Assembly 
from  authorising  the  payment  of 
any  claim  hereafter  created  against 
the  state  under  any  agreement  or 
contract  made  without  expr  as 
authority  of  law,  and  that  all  such 
authorised  contracts  shall  be  null 
and  void." 

In  59  Corptis  Juris,  Section  390,  pages  250,  251,  it  is 

saidt 

"In  some  states,  there  are  consti- 
tutional provisions  requiring  a 
distinct  statement  of  the  purpose 
of  an  appropriation  in  the  bill 
making  such  appropriation]  and, 
according  to  some  authorities,  a 
requirement  of  specific  appropri- 
ation has  been  held  to  be  of  equiv- 
alent force  in  requiring  a definite 
statement  of  the  purpose  of  appropri- 
ation W v ' 

In  construing  appropriation  measures,  the  courts  hav^ 
held  that  such  appropriation  must  be  strictly  construed.  Meyer 
v.  Kansas  City  et  el.  18  S.W.  (2d)  900. 

In  regard  to  the  authority  of  the  board  of  managers  of 
the  eleemosynary  institutions  to  make  contracts  for  insurance, 
we  look  to  the  statutes  creating  this  board  and  setting  out 
its  duties. 

Section  8565  R.S.  Ho.  1929,  reads  as  follows t 

"The  board  of  each  institution  shall 
have  authority  to  make  all  necessary 
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rules,  regulations  and  bylaws  for 
the  government*  discipline  and  manage- 
ment of  such  institution  not  inconsist- 
ent with  the  laws  of  this  state,  and 
such  x*ules, -regulations  and  by-laws, 
when  so  made  and  adopted  by  the  board, 
shall  be  binding  upon  all  officers  and 
employes  of  the  institution,  and  shall 
remain  in  force  and  effect  until  changed 
or  annulled  by  the  board  by  an  order 
entered  upon  the  records  of  such  insti- 
tution*" 

And  Section  8566  R.S.  Mo*  1929,  reads  as  follows* 

“The  board  of  managers  herein  provided 
for  sliall  make,  through  their  proper 
officers,  to  the  general  assembly,  on 
or  before  the  second  Monday  of  each 
session  the  reof  , biennial  reports,  under 
oath,  containing  a classified  statement 
of  all  the  actual  expenditures  of  their 
respective  institutions,  showing  the 
disbursements  of  all  funds  appropriated 
by  the  general  assembly,  or  received  from 
other  sources,  for  the  maintenance  of  the 
same,  together  with  a statement  of  all 
money  used  for  repairs  and  buildings  and 
other  improvements,  together  with  a list 
of  all  officers  and  employes*  the  nature 
of  their  employment  and  the  compensation 
allowed  to  each,  before  there  shall  be 
any  money  appropriated  out  of  the  state 
treasury  for  their  support  and  maintenance} 
said  reports  shall  be  printed  in  sufficient 
numbers  for  the  information  of  the  general 
assembly  and  for  their  respective  institu- 
tions. The  cost  of  such  printing  shall  not 
be  greater  than  the  rate  agreed  upon  with 
the  state  printer,  and  shall  be  paid  out  of 
the  appropriations  made  for  the  support  of 
said  institutions." 

While  Section  8565  supra  does  not  speciflolally  state  that  the 
boabd  of  managers  shall  have  authority  to  maintain  the  buildings 
of  the  eleemosynary  institutions,  yet  the  legislature,  in  Section 
8566  supra,  directed  the  board  to  report  any  disbursements  they 
may  have  made  for  maintenance  of  these  buildings.  Having  requir- 
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ed  auch  a report,  we  may  assume  that  the  law  makers  intended 
that  the  board  of  managers  were  authorized  to  maintain  the 
buildings. 

On  the  question  of  the  powers  and  duties  which  are 
incidental  to  maintenance,  we  find  the  rule  to  be  stated  in 
the  following  authorities  and  cases. 

In  Encyclopedia  of  Insurance  Law,  Couch,  Volume  I, 

Section  226,  it  is  said: 

"And  if  a city  charter  empower  it  to 
maintain  public  buildings,  the  city 
acquires,  as  incidental  to  the  power 
thus  granted  the  right  to  contract 
for  insurance  against  their  loss  or 
destruction." 

In  the  case  of  Clark  School  Township  v.  Home  and  Insurance 
Trust  Company,  51  N.E.  107,  109,  the  court  said: 

"We  are  of  the  opinion  that,  under 
the  statutory  provision  placed  upon 
the  trustee  the  duty  of  oaring  for 
and  managing  the  school  property,  he 
has  such  implied  authorities  that, 
in  the  exercise  of  his  discretion, 
he  may  make  reasonable  expenditures 
from  the  special  school  revenue,  by 
way  of  procuring  insurance  on  auch 
property  against  fire." 

In  the  case  of  Walker  v.  Linn  County,  72  Mo.  650,  the 
court  held  that  county  courts  have  power  to  enter  into  contracts 
for  insurance  of  oounty  buildings  against  fire  or  lightning. 

And  in  59  Federal,  page  741,  the  rule  is  stated  that: 

"Where  a power  is  given  by  a statute, 
the  courts  should  a a a rule  hold  that 
anything  necessary  to  make  it  effect* 
ual  is  given  by  implication." 

Following  the  foregoing  authorities  and  cases,  it  would 
seem  that  the  board  of  managers  of  the  eleemosynary  institutions 
have  the  authority  to  enter  into  contracts  of  insurance  on  tbs 
properties  belonging  to  the  state  at  suoh  institutions  provided 
the  legislature  makes  an  appropriation  for  the  payment  of  the 
premiums  for  such  insurance. 
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Looking  to  the  appropriation  acts  of  1937,  1937  Session 
Acts  beginning  at  page  50,  we  find  that  the  appropriations  were 
made  for  the  eleemosynary  institution*  under  sub-divlelon  D of 
the  appropriations  for  each  one  of  these  Institutions,  under 
the  item  "operation"  are  listed! 

"Hospital  No*  1— 

State  Revenue  fund 
Sub-division  D.  Operation* 

General  expense,  materials  and  supplies 
51,200*00 


State  Hospital  No.  1— 

Fund 

Sub-division  D.  Operation* 

General  expense,  and  material  and  supplies 
544,000.00 


Hospital  No.  £~ 

State  Revenue  fund 
Sub-division  D.  Operation* 

General  expense,  materials  and  supplies 
50,800.00 


Hospital  No.  2— 

Fund 

Sub-division  D.  Operation* 

General  expense,  mate  id  al  and  supplies 
743,051.00 

Hospital  No.  3~ 

State  Revenue  fund 
Sub-division  D.  Op  ration* 

General  expense,  materials  and  supplies 
17,200.00 

Hospital  No.  3— 

Fund 

Sub-division  D.  Operation* 

General  expense,  material  and  supplies 
...453,390.00 


Hospital  No.  4 — 

State  Revenue  fund 
Sub-division  D.  Operation* 

General  expense,  materials  and  supplies 
25,600.00 

Hospi  tal  No  • 4— 

Fund 

Sub-division  D.  Operation* 

General  expense,  and  material  and  supplies 
326,608.00 
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Missouri  State  School  at  Marshall— 

Fund 

Sub-division  D.  Operation* 

General  expense*  material  and  supplies 
230,000.00 

Missouri  State  School  at  Marshall — 

Fund 

Sub-division  D.  Op  ration* 

General  expense,  material  and  supplies 
245,000.00 

Missouri  State  Sanatorium  at  Mt.  Vernon — 

State  Revenue  fund 

Sub-division  D.  Operation* 

General  expense*  Material  and  supplies 

255,000.00 

Missouri  State  Sanatorium — 

Fund 

Sub-division  D.  Operation* 

General  expense*  Material  and  supplies 

115,560.00 

The  foregoing  is  the  tray  in  which  the  appropriations  were 
made  under  the  item  for  "operation"  for  the  various  insti- 
tutions of  the  eleemosynary  Institutions. 

The  only  sub-division  out  of  which  the  premiums  for 
the  insurance  on  these  institutions  could  be  paid  is  listed 
as  "operations."  ¥.'e  are  of  the  opinion,  however,  that  the 
foregoing  clauses  of  the  appropriation  act  are  not  broad 
enough  and  specific  enough  to  permit  the  board  of  managers 
of  the  eleemosynary  institutions  to  take  out  of  the  fund 
appropriated  for  operations  the  money  in  payment  of  the 
premiums  far  the  insurance. 

The  general  rule  is  that  where  general  words  are  follow- 
ed by  particul  ,r  words,  the  general  words  would  be  restrict- 
ed and  confined  to  the  particular  words  used.  This  rule  has 
been  applied  in  the  construction  of  appropriation  acts.  In 
case  of  State  ex  rel.  Dierks,  214  Mo.  278,  the  court  had  for 
consideration  an  appropriation  under  the  St.  Louis  Charter. 

The  words  in  that  appropriation  in  idiich  the  relator  relied 
upon  were* 

"Other  expenses  of  the  house  of  delegates." 

The  court  in  discussing  this  question  at  l.c.  591,  said* 

"Relator  contends  that  the  words  • other 
expenses  of  the  house  of  delegates,'  are 
sufficient  to  authorise  the  payment  of 
this  money  out  of  the  unexpended  balance 
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In  that  fund.  The  whole  clause  of 
the  ordinance  reads t 

’Publishing  proceedings,  printing, 
stationery,  office  supplies,  furni- 
ture, rent  of  telephone  and  other 
expenses  of  the  house  of  delegates,1 

To  our  mind  the  rule. of  ejusdem  generis 
fully  applies  here.  The  term  ’other 
expenses’  means  expenses  of  the  charact- 
er theretofore  mentioned  in  that  clause 
of  the  appropriation  act  and  does  not 
include  an  appropriation  for  work  of 
the  character  performed  by  the  relator." 

Following  the  above  rulings,  we  are  of  the  opinion  that  the 
moneys  appropriated  by  the  legislature  Under  the  foregoing 
clauses  for  the  eleemosynary  institutions  can  only  be  used 
for  the  purposes  enumerated  such  as  materials  and  supplies. 

We  do  not  believe  that  the  insurance  premiums  are  similar 
enough  to  materials  and  supplies  to  bring  them  within  the 
provisions  of  the  aforesaid  clause  of  the  appropriation  acts 
for  these  institutions. 

The  failure  of  the  legislature  to  appropriate  money  for 
the  payment  of  insurance  premiums  evidences  an  Intention  on 
the  part  of  the  law  makers  that  they  desire  that  the  state 
carry  its  own  Insurance  on  these  buildings.  We  are,  there- 
fore, of  the  opinion  that  the  legislature  having  failed  to 
make  appropriations  for  the  payment  of  the  premiums  for  the 
insurance  on  the  buildings  of  the  eleemosynary  institutions 
intended  that  the  state  carry  its  own  insurance  on  such 
buildings. 

In  determining  whether  the  commissioner  of  the  depart- 
ment of  penal  institutions  have  authority  to  contract  for 
insurance,  we  refer  to  Section  8316,  page  327,  Session  Acts 
of  Missouri,  1933,  which  Is  as  follows: 

"There  Is  hereby  created  and  estab- 
lished a department  to  be  known  as 
the  Department  of  Penal  Institutions, 
by  which  name  it  shall  have  perpetual 
succession,  with  the  right  to  complain 
and  defend  in  all  courts j and  to  adopt 

and  use  a common  seal  and  alter  the 
same  at  pleasure.  The  department  of 
Penal  Institutions  shall  be  under  the 
control  and  management  of  a Commission 
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composed  of’  three  members,  not  more 
than  two  of  whom  shall  belong  to  the 
same  political  party,  who  shall  be 
known  as  Commissioners  of  the  Depart- 
ment of  Penal  Institutions,  and  who 
shall  have  and  exercise  the  powers,  and 
perform,  the  duties  and  functions  in  this 
article  provided,  and  as  otherwise  author- 
ized by  lrw.  The  commissioners  of  the 
department  of  penal  institutions  shall 
reside  in  Jefferson  City  and  devote  their 
entire  time  to  the  duties  of  their  respect- 
ive offices.  Said  department  of  penal 
institutions  shall  have  and  exercise 
control  and  jurisdiction  over  all  penal 
institutions  in  this  state  supported  in 
whole  or  in  part  by  the  direct  appropriation 
of  money  out  of  the  state  treasuiy , and  more 
particularly  over  the  Missouri  reformatory 
at  Booneville,  the  state  indushlal  home  for 
girls  at  Ghilllcothe,  the  state  industrial 
home  for  negro  girls  at  Tipton,  the  intermed- 
iate reformatory  at  Jefferson  City  and  the 
state  penitentiary  and  prison  at  Jefferson 
Gity,  together  with  all  real  estate,  build- 
ings, machinery  and  personal  property  belong- 
ing to  or  used  by,  or  In  connection  with, 
said  penal  institutions,  or  any  thereef.” 

Section  8329  R.S.  Mo.  1929,  provides  that  the  penitent 
tiary  shall  be  maintained  at  Jefferson  City,  Missouri. 

Section  8545  R.S*  Mo.  1929,  provides  that  the  training 
school  for  boys  shall  be  located  and  maintained  at  Boone vi'lle. 

Section  8362  R.S.  Mo.  1929,  provides  that  the  State 
Industrial  Home  fer  Girls  be  maintained  at  Ciiilllcothe,  Missouri. 

Section  8375  R.S.  Mo.  1929,  provides  that  the  State 
Industrial  Home  Ibr  negro  girls  shall  be  maintained  at  Tipton, 
Missouri. 

Following  the  authorities  and  cases  cited  In  this 
opinion  relating  to  the  powers  and  duties  which  are  Incidental 
to  maintaining  the  properties  of  the  eleemosynary  institutions* 
this  department  is  of  the  opinion  that  the  commissioneiB  of  the 
department  of  penal  institutions  being  authorized  by  statute 
to  maintain  the  properties  of  the  penal  Institutions  above 
named,  as  incidental  to  the  maintenance  of  such  institutions 
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are  authorised  to  enter  into  insurance  oontracta  for  the 
protection  of  the  properties.  Upon  an  examination  of  the 
appropriation  acts  of  1937,  we  find  that  the  legislature 
included  in  the  appropriation  for  the  penal  institutions 
an  item  for  the  payment  pf  insurance  premiums . 


CONCLUSION 

This  office  is , therefore,  of  the  opinion  that  the 
commissioner  of  the  department  of  penal  institutions  may 
enter  Into  contracts  for  insurance  and  pay  out  of  the 
respective  appropriations  the  premiums  for  insurance  on 
the  properties  of  the  penal  institutions  herein  above  named. 

As  to  the  educational  institutions  we  find  that  this, 
office  on  January  26,  1937,  r ndered  an  opinion  oovering 
the  question  of  insurance  on  buildings  of  the  educational 
institutions.  This  opinion  3eems  to  cover  the  subject  of 
your  Inquiry  as  to  such  institutions  and  v;e  are  enclosing 
a copy  of  it  for  your  use. 

Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED: 


ROY  MoXITTRICK 

Attorney  General 
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Miss  Gertrude  H.  3tokely 
Automobile  Department 
Secretory  of  State* s Office 
Jefferson  City,  Missouri 


Dear  Miss  Stokely: 

This  is  to  acknowledge  your  letter  dated  April  7,  1937* 
and  supplement  thereto,  as  follows: 

"It  is  a law  in  the  3ta.te  of  California, 
that  when  a car  fron  -mother  state  enters 
their  state  and  is  resold  to  an  Individual, 
the  person  owning  the  car  must  relinquish 
their  plates  and  buy  California  plates  be- 
fore the  sale  is  made.  The  original  license 
plates,  which  are  not  California  plates,  are 
destroyed  by  the  authorities  of  California. 

Recently  we  have  had  quite  a few  people,  both 
individuals  and  dealers,  a ply  for  duplicate 
set 8 of  plates,  carrying  the  sane  nunber  as 
the  destroyed  plates.  As  you  know,  there  are 
a great  many  dealers  who  take  automobiles  into 
the  State  of  California  for  re-sale.  There 
are  often  ten  or  more  automobiles  transported 
at  thr>  same  time  and  these  same  dealers  often 
make  two  or  three  trips  during  the  year.  As 
stated  before,  all  of  these  Missouri  plates 
are  destroyed  and  the  nuestlon  is,  should 
duplicate  plates  be  Issued  or  should  we  require 
our  citizens  and  dealers  to  buy  a new  set 
of  plates? 

May  we  have  an  opinion  on  this  at  once  as  we 
have  some  correspondence  being  held?" 
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" SUPPLTKENT" 

••The  Missouri  Dealers  that  sell  used  cars 
In  the  State  of  California,  buy  Individual 
plates  as  the  Stare  of  California  does  not 
honor  dealers  plates." 


We  understand  from  your  letter  that  licensed  Missouri 
dealers  register  automobiles  in  their  own  name  and  take  said 
cars  to  the  State  of  California  for  the  ourpose  of  selling  them. 
Under  the  statutes  of  California  when  a registered  and  licensed 
automobile  In  another  state  Is  sold  In  California  the  foreign 
lloense  plate  must  be  surrendered  to  the  authorities  of  California. 
Subseauent  thereafter  said  original  foreign  lloense  plates  are 
destroyed. 

You  inquire  If  duplicate  plates  may  be  Issued  for  those 
surrendered  to  the  authorities  In  California.  We  invite  your 
attention  to  the  fact  that  It  is  the  automobile  that  is  regis- 
tered. Section  7761,  Laws  of  Missouri  1933,  *bctra  Session, 
page  99. 


When  an  automobile  Is  registered  Section  7770,  Laws  of 
Missouri  1935,  page  297,  the  corami os loner  of  motor  vehicles  shall 
without  expense  to  the  owner  Issue  and  deliver  number  plates. 

Section  7774  R.  S.  Missouri  1929,  provides: 

"Upon  the  transfer  of  ownership  of  any 
motor  vehicle***lts  oortifioate  of  regis- 
tration and  the  right  to  use  the  number 
plates  shall  expire,  and  the  number  plates 
shall  be  removed  at  the  time  of  the  transfer 
of  poBsesBlon***lhe  buyer  shall  remove  such 
number  plates  at  the  expiration  of  said  five 
days,  and  return  them  to  the  previous  owner 
of  the  motor  vehicle,  and  It  shall  be  un- 
lawful for  the  buyer,  or  any  person  other 
than  the  person  to  whom  such  number  plates 
were  originally  Issued,  to  have  the  same  in 
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hla  possession  after  the  expiration  of 
such  five  days,  whether  In  use  or  not;  Pro- 
vided, however;  that  In  the  case  of  a trans- 
fer of  ownership  the  original  owner  may 
register  another  motor  vehicle  under  the 
same  number,  upon  the  payment  of  a fee  of 
$2.00,  If  such  motor  vehicle  Is  of  horse 
power  or  tonnage  not  In  exoess  of  that 
originally  registered ; 

You  will  note  from  the  reading  of  Beotlon  7774  supra,  that 
the  duty  1b  placed  upon  the  owner  to  recover  his  license  plates 
If  he  sella  his  registered  automobile.  Howev  r.  If  he  cannot  do 
so  by  operation  of  law  he  cannot  be  penalised.  If  his  license 
plates  are  taken  from  him  by  the  authorities  of  another  state  them 
such  are  lost  bo  far  as  he  Is  concerned, 

Section  7771  R.  3.  Missouri  1929,  reads  as  follows: 

"In  the  event  of  the  loss,  mutilation  or 
destruction  of  any  certificate  of  regis- 
tration, certificate  of  ownership,  number 
plate  or  badge  Issued  by  the  commissioner, 
the  lawful  holder  thereof  may,  upon  filing 
^Ith  the  commissioner  an  affidavit  showing 
such  fact,  and  on  the  payment  of  a fee  of 
$1.00  obtain  a duplicate  of  such  plate, 
certificate  or  badge. " 

Said  section  is  unambiguous  and  provides  that  in  the  event 
of  los *,  mutilation  or  destruction  of  any  number  plate  a duplicate 
will  be  given  upon  payment  of  a fee  of  One  Dollar. 

Corpus  Juris,  Vol.  38,  page  244,  defines  "loss"  as 
follow*: 


"A  generic  and  relative  term.  •Loss*  Is 
not  a word  of  limited,  hard  and  fast  meaning. 
It  may  mean  either  the  act  of  losing,  or 
the  thing  loot.  In  some  Instances  * loss' 
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nay  mean  that  which  can  never  be  re- 
covered. and  In  others  that  which  is 
simply  withheld  or  that  of  which  a 
party  is  dispossessed. * 

Words  and  Phrases,  3econd  Series,  Vol.  3,  page  185,  has 
the  following  to  say  as  to  the  word  •Iosb": 

'♦•Loss*  is  a relative  terra.  A failure 
to  keep  that  which  one  has  is  *loss*. 

Foehrenbaoh  v.  German- American  Title  & 

Trust  Go.,  66  Atl.  561,  563,  217  Pa. 

331,  12  L.R. A.  (H.S.)  465,  118  Am.  St. 

Rep.  916. * 

In  view  of  Section  7771  supra,  if  a person  makes  an 
affidavit  showing  that  his  license  plates  have  been  lost  to 
him  by  virtue  of  the  action  of  the  authorities  of  the  State  of 
California,  then  In  our  opinion  duplicates  of  such  plates  should 
be  given  to  him  by  the  motor  vehicle  department  upon  the  payment 
of  the  required  fee.  As  we  read  Seotlon  7771  supra,  it  does 
not  attempt  to  define  the  word  "loss"  in  any  particular  sense. 
Consequently,  giving  the  word  “loss"  the  meaning  that  lloense 
plates  are  not  in  the  possession  of  the  owner  but  withheld 
to  the  extent  that  he  is  dispossessed  from  same  or  the  use 
of  same,  brings  such  owner  within  the  terms  of  Section  7771, 
and  thus  makes  him  ellgl tie  for  a duplicate.  In  our  opinion. 


Yours  very  truly. 


James  L.  HoJdnBostel, 
Assistant  Attorney  General 

APPROVED: 


TTTrw&am, 

(Acting)  Attorney  General 


COUNTY  SURVEYOR* 


If  surveyor  refuses  or  neglects  to  give 
bond  within  the  time  prescribed  in  sec- 
tion 11572,  then,  by  the  terms  of  sec- 
tion 11574,  a vacancy  may  be  declared 
and  filled  by  the  Governor  under  section 
10216. 


May  7,  1937 


Honorable  Walter  G.  Stillwell 
Prosecuting  Attorney 
Marion  County 
Hannibal,  Missouri 

■'  ' i 


Dear  Sir: 


This  Department  is  in  receipt  of  your  letter 
of  March  2,  wherein  you  request  an  opinion  based  on 
the  follow^Jig  facts  t 

"The  County  Surveyor  of  Marion 
County,  who  was  elected  at  the 
last  general  election,  has  fail- 
ed to  qualify  for  said  office 
under  section  11573,  R.  S.  Mo., 

1929.  He  is  now  employed  by 
the  Works  Progress  Administra- 
tion and  spends  five  days  a 
week  in  this  work  outside  of 
Marlon  County.  He,  however, 
maintains  his  legal  residence 
in  this  County. 

M 

"I  have  adivsed  the  County 
Court  that  a vacancy  exists 
and  that  they  should  declare 
said  vacancy  by  an  appropriate 
order  of  Court,  and  that  the 
vacancy  should  be  filled  by 
the  Governor. 

"Several  emergencies  now  exist 
and  it  is  necessary  that  I be 
advised  by  your  office 
immediately  if  you  concur  with 
me  in  my  opinion  to  the  County 
Court." 
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The  pertinent  part  of  Section  11573,  Reviaed 
Statutes  Miaaourl  1629,  la  aa  follows: 

"Every  county  surveyor  shall, 
within  sixty  days  after  re- 
ceiving hia  commission,  and 
before  entering  upon  the 
duties  of  hia  office,  take 
the  oath  preacrioed  by  the 
Constitution,  and  enter  into 
bond  to  the  atate  of  Missouri, 
in  a sum  ndt  less  than  one 
thousand  nor  more  than  five 
thousand  dollars,  to  be  deter- 
mined by  the  county  court, 
dondltloned  that  he  will 
faithfully  perform  all  the 
duties  of  the  office  of 
county  surveyor,  and  that 
at  the  expiration  of  hia  term 
of  office  he,  or  in  case  of 
hia  death,  hia  executors  or 
administrators,  will  immediately 
deliver  to  the  recorder  of  deeds 
of  the  county  all  the  records, 
books  and  papers  appertal  ning 
to  his  office i * * * " 


Section  11574,  Revised  Statutes  Missouri 
1929,  refers  to  the  failure  to  give  bond  and  is  as 
follows  a 


"If  any  county  surveyor  fail 
to  give  such  bond  in  the  time 
prescribed  in  the  preceding 
section,  his  office  shall  be 
vacant," 


In  determining  whether  or  not  there  is  a 
vacancy  the  question  arises  as  to  the  person  now  in 
office.  If  the  surveyor-elect  was  supposed  to  succeed 
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himself,  then  the  question  of  facancy  must  be  treated 
from  that  standpoint.  If  he  was  supposed  to  succeed 
another  person  who  has  not  vacated  the  office  or  re- 
linquished it  at  the  end  of  his  term,  then  the  question 
of  vacancy  must  be  considered  from  that  standpoint. 

If  the  latter  situation  exists,  then  the 
decision  In  the  Case  of  Langston  v.  Howell  County,  79 
S.  W.  (2d)  99, would  govern.  The  court,  at  1.  c.  102, 
said: 

"Our  Constitution,  (section  5, Art. 

14)  provides  that:  ’In  the  absence 
of  any  contrary  provision,  all 
officers  now  or  hereafter  elected 
or  appointed,  suoject  to  the  right 
of  resignation,  shall  hold  office 
during  their  official  terms,  and 
until  their  successors  shall  be 
duly  elected  or  appointed  and 
qualified,'  and  section  11196  R.S. 

1929  (section  9168,R.S.1919) , Mo. 

St.  Ann.  sec.11196, p.6141, reads: 

'All  officers  elected  or  appointed 
by  the  authority  of  the  laws  of 
this  state  shall  hold  their  offices 
until  their  successors  are  elected 
or  appointed,  commissioned  and 
qualified.'  We  find  no  constitu- 
tional or  statutory  provision  which 
either  expressly  or  by  implication 
excludes  the  county  highway  engineer, 
or  the  office  of  county  highway 
engineer,  from  the  operation  and 
effect  of  the  foregoing  constitu- 
tional and  statutory  rule  so  that 
since  there  is  no  'contrary  pro- 
vision' the  rule  so  prescribed 
must  be  applied.  It  is  said  in  46 
C.  J.  p.  968:  'The  general  trend 
of  decisions  in  this  country  is 
that,  in  the  absence  of  an  express 
or  implied  constitutional  or 
statutory  provision  to  the  contrary 
an  officer  is  entitled  to  hold  his 
office  until  his  successor  is  ap- 
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pointed  or  chosen  and  has  qualified.' 
Langston's  official  term  was  fixed 
at  cne  year,  but  upon  the  expiration 
thereof,  no  successor  having  been  ap- 
pointed, his  right  to  hold  such  of- 
fice, and  his  title  thereto,  continued 
until  the  right  of  a duly  appointed 
and  qualified  successor  attached. 

His  right  to  hold  over  and  his  continu- 
ance In  the  office  was  of  course 
contingent  and  defeasible  subject  to 
be  terminated  at  any  time  by  the 
appointment  and  qualification  of  his 
successor.  During  the  time  an  officer 
so  holds  over,  under  the  provisions 
of  the  constitutional  and  statutory 
provisions,  supra,  lie  holds  the 
office  as  a de  Jure  officer  (46  C.J. 
p.  969)  and  by  the  same  tenure,  after 
the  prescribed  term,  until  the  right 
of  his  duly  chosen  and  qualified  suc- 
cessor attaches.  It  therefore  appears 
• that  the  trial  court  was  in  error  as 
to  the  applicable  rule  of  law,  and  in 
holding  that  Langston  was  not  entitled 
to  hold  over  and  continue  in  office 
after  the  expiration  of  the  term 
prescribed  by  the  order  of  appoint- 
ment • " 


But  we  assume  that  no  one  is  acting  or  attempt- 
ing to  act  as  Surveyor  of  Marion  County  unless  it  be  the 
person  concerning  whom  your  letter  relates.  Bearing  in 
mind  the  terms  of  Section  11574,  quoted  supra,  the  ques- 
tion arises  is  said  statute  directory  or  mandatory  in 
its  terms.  The  various  authorities  relating  to  vacancies 
in  office  as  a result  of  the  officer-elect  failing  to 
give  bond,  is  reviewed  At  length  in  the  case  of  Bank  of 
Mt.  Moriah  v.  Mt.  Moriah,  S26  Mo.  App.  1.  c.  1231 i 

"The  main  question  in  dispute 
between  the  parties  is  whether 
this  section  of  the  statute, 
requiring  a bond  of  the  treasurer 
of  the  village,  is  directory  or 
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mandatory,  it  being  conceded  by  the 
defendant  that,  if  it  le  mandatory, 
Downey  never  became  treasurer  of 
the  village  and  was  not  entitled 
to  possession  of  Its  funds, 

"•If  a statute  merely  requires  cer- 
tain things  to . be  done  and  nowhere 
prescribes  the  result  that  shall 
follow  if  such  things  are  not  done, 
then  the  statute  should  be  held  to 
be  directory.  The  rule  thus  stated 
is  in  harmony  with  that  other  well- 
recognized  canon  that  statutes  di- 
recting the  mode  of  proceedings  by 
public  officers  are  to  be  held  to 
be  directory  and  are  not  to  be  re- 
garded as  essential  to  the  validity 
of  a proceeding  unless  it  be  so 
declared  by  law.  (State  v.  Cook,  14 
Barb.  259.)  By  this  we  mean  that  if 
a fair  consideration  of  the  statute 
shows  that  unless  the  Legislature 
intended  compliance  with  the  proviso 
to  be  essential  to  the  validity  of 
the  proceeding,  which  nowhere  ap- 
pears, then  it  is  to  be  regarded 
as  merely  directory.'  (State  ex  inf. 
Prank  W.  McAllister  v.  Bird  et  al. 

295  Mo.  344,  351,  352.) 

"In  State  ex  rel.  v.  Churchhill,  41 
Mo.  41,  the  provision  of  a statute 
requiring  the  county  treasurer  to 
give  bond  within  ten  days  after 
his  appointment  or  election  was 
held  to  be  merely  directory,  it 
being  said  that  the  matter  of  time 
was  not  essential  to  the  validity 
of  the  bond  nor  a condition  prece- 
dent to  the  party's  title  to  the 
office.  In  State  ex  rel.  v.  Findley, 
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101  Mo*  368,  it  was  held  that  the 
statute  forbidding  county  courts 
from  accepting  an  official  bond 
with  the  name  of  a Judge  of  the 
court  as  a surety  thereon  was 
directory  only. 

" 'In  the  absence  of  a statute  so 
providing,  it  is  generally  held 
that  a failure  to  qualify,  al- 
though  It  affords  cause  for  for- 
feiture of  the  office,  does  not 
create  a vacancy,  and  even  though 
it  Is  irregular  and  improper  to  In- 
duct one  into  office,  without 
giving  the  required  bond,  such  a 
one  is  legally  in  office,  and  so 
remains  until  removed  by  judicial 
process,  and  if  the  oath  is  taken 
or  the  bond  filed  at  any  time 
before  proceedings  are  taken  to 
declare  a vacancy,  it  is  sufficient •' 
(46  C*  J* } pp * 962,963* ) 

"The  case  of  United  States  v. Bradley, 
10  Peters,  343,  involved  an  act  of 
Congress  providing  that  'all  officers 
of  the  pay,  commissary  and  quarter- 
master's department  shall , previous 
to  entering  on  the  duties  of  their 
respective  offices,  give  bond  and 
sufficient  bonds  to  the  United 
States,  fully  to  account  for  all 
moneys  and  public  property  which 
they  may  receive,  in  such  sums  as 
the  secretary  of  war  shall  direct.' 

It  was  held  that  the  giving  of  such 
a bond  was  a mere  ministerial  act, 
and  not  a condition  precedent  to 
the  officer's  authority  to  act  as 
pay  master;  that  the  appointment 
was  complete,  when  made  by  the  presi- 
dent and  confirmed  by  the  senate. 

A similar  ruling  was  made  in  the 
cases  of  U.  S.  v.  Saton,  169  U.  S. 
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331,  346;  Glavey  v.  U.  S.  182  U.S. 

595;  State  ex  rel.  v.  Carroll,  57 
Wash.  202;  Board  of  Commiss loners 
v.  Johnson,  124  Ind.  145;  Picker* 
ing  v.  Day,  95  Am.  Decisions,  291. 

The  following  cases  involve  statutes 
making  the  giving  of  a bond  manda- 
tory and  a condition  precedent  to 
qualifying  for  the  office.  (Rounds 
v.  Bangor,  46  Me.  541;  543;  Andrews 
v.  Covington,  69  Miss.  740;  State 
ex  rel.  v.  Tucker,  54  Ala.  205;  Ad- 
visory Opinion  to  Governor,  65  Fla. 434; 
/.N.O.  & T.  R.  Co.  v.Cundiff,  166  Ky. 
594;  Patterson  v.  State  of  Nebraska, 

92  Neb.  729.) 

"Section  7155  is  not  similar  to  the 
statutes  construed  in  the  cases  last 
cited  but  more  like  those  in  the  cases 
heretofore  cited. 

"Some  statutes  provide  that  the  fail- 
ure to  give  bond  shall  work  a vacancy 
or  a forfeiture  of  the  office,  but  it 
is  usually  held  that,  under  these 
statutes,  the  officer  continues  to  be 
a de  Jure  officer  until  a vacancy  or 
forfeiture  is  declared.  (See  State 
ex  rel.  v.  2 ly,  43  Ala. 568;  State  Sx 
rel.  v.  Callow,  78  Mont.  308;  People 
ex  rel.  v.  Thomas,  80  Mich.  265; 

People  ex  rel.  v.  Watts,  26  N.  Y.S. 
280.)  In  the  case  last  cited  the 
court  quoted  approvingly  (page  282) 
from  Dill.  Mun.  Cprp.  (4  Sd.)  as  fol- 
lows t 

" • Statutes  requiring  an  oath  of 
office  and  bond  are  usually  directory 
in  their  nature;  and  unless  the 
failure  to  take  the  oath  or  give  the 
bond  by  the  time  prescribed  is  ex- 
pressly declared,  ipso  facto,  to 
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vacate  the  office,  the  oath  may 
be  taken  or  the  bond  given  after- 
wards, if  no  vacancy  has  been 
declared.  * " 


CONCLUSION 


We  are  of  the  opinion  that  due  to  the  provisions 
of  Section  11574  prescribing  the  result  of  failure  of  the 
officer-elect  to  give  bond  in  the  specified  time,  that 
the  county  court  now  has  the  power  to  declare  a vacancy 
or  a forfeiture,  and,  as  stated  in  your  letter,  the' vacancy 
may  be  filled  by  the  Governor  in  accordance  with  the  pro- 
visions of  Section  10216,  Revised  Statutes  Missouri  1929. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN 

Assistant  Attorney  General 


APPROVED* 


J.  E.  TAYLCR 

(Acting)  Attorney  General 
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County  Collector  unauthorized  to  collect  delinquent 
real  estate  taxes  due  cities  of  the  fourth  class, 

Is  without  authority  to  sell  property  to  enforce 
such  collections,  and  Is  entitled  to  no  commission 
on  any  such  taxes  collected. 


May  8,  1937 


0 


Hon.  Walter  0.  Stillwell 
Prosecuting  Attorney 
Marlon  County 
Hannibal,  Missouri 


FILED 


Dear  Mr.  Stillwell: 

We  are  In  receipt  of  your  communication  of  re- 
cent date  wherein  you  ask  the  three  following  questions: 

"1.  Was  it  mandatory  upon  the  Collector 
of  Revenue  of  this  County  to  collect  all 
delinquent  city  taxes  and  assessments 
certified  to  him  by  the  Collector  of  the 
City  of  Palmyra  as  being  delinquent  and 
unpaid? 

2.  If,  In  your  opinion,  question  number 
one  Is  answered  In  the  affirmative,  was 
It  proper  for  said  collector,  under  the 
provisions  of  the  Jones-Munger  law  to  sell 
this  property  because  of  dellnouent  olty 
taxes? 

3.  Could  commissions,  penalties,  etc., 
collected  by  the  county  collector  on 
delinquent  city  taxes  be  retained  by  him 
as  a non-accountable  commission?" 

We  will  answer  your  lno’lrles  In  the  order  In 
which  they  are  made. 


County  Collector  may  not  oolleot 
delinquent  real  esta'  e taxes  due 
city  of  the  fourth  class. 


On  August  8.  1933,  this  office  rendered  an  onlnion  to 
the  State  Tax  Commission,  wherein  It  considered  the  duties  of 
the  city  and  county  collectors  under  the  provisions  of  Senate 
Bill  94.  In  respect  to  the  collection  of  delinquent  real 
estate  taxes  due  cities  of  the  fourth  olafs  the  following  con- 
clusion was  reached  In  that  opinion: 

"It  1 8 therefore  the  opinion  of  the 
office  that  3enate  Bill  94  Is  appli- 
cable to  Cities  of  the  Third  and 
Fourth  Classes  In  so  far  as  It  Is  pre- 
scribing the  method  and  manner  of  the 
collection  and  enforcement  of  the 
payment  of  the  taxes,  but  any  pro- 
ceeding had  relating  thereto  are  to 
be  conducted  by  the  city  oolleotor 
consistent  with  the  requirements  of 
Articles  4 and  5 of  Chapter  38,  1989 
Revision." 

We  herewith  enolose  to  you  a portion  of  that  opinion 
dealing  with  the  duties  of  the  various  city  collectors  and 
refer  you  particularly  to  that  part  of  the  opinion  found  on 
the  next  to  the  last  page  and  the  preceding  page,  which  deals 
with  the  duties  respecting  the  collection  of  dellnnuent  real 
estate  taxes  In  olties  of  the  fourth  class.  From  this  you 
will  readily  see  that  the  county  collector  of  revenue  has 
nothing  whatsoever  to  do  with  the  collection  of  such  taxes, 
but  that  It  Is  the  duty  of  the  city  collector  of  the  re- 
spective cities  to  proceed  to  collect  the  same  at  the  same 
time  and  In  the  same  manner  as  the  county  collector  collects 
delinquent  state  and  county  taxes. 
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II. 

County  Collector  may  not  sell 
property  for  delinquent  city  taxes 
due  cities  of  the  fourth  class. 


By  virtue  of  our  conclusion  under  part  one  of  this 
opinion  it  is  quite  certain  that  if  the  county  collector  has 
no  authority  to  collect  delinquent  real  estate  taxes  due  cities 
of  the  fourth  class  he  likewise  has  no  authority  to  proceed 
to  sell  the  property  on  account  of  such  delinquencies.  The 
enforcement  of  such  dellnouent  taxes  rests  with  the  collector 
of  much  municipality  and  it  is  his  duty  to  prooeed  to  sell  the 
same  pursuant  to  the  terms  of  the  Jones-Munger  law. 


County  Collector  not  entitled  to 
commission  for  col?.eotlng  delin- 
quent real  estate  taxes  due  cities 
of  the  fourth  class. 

By  virtue  of  our  conclusion  reached  under  part  one  of 
this  opinion,  to-wlt,  the  county  collector  is  not  authorized 
to  collect  delinquent  real  estate  taxes  due  cities  of  the  fourth 
class,  it  necessarily  follows  that  he  would  be  unable  to  retain 
any  commission  for  suoh  collections  if  such  collections  were 
made.  It  is  a recognized  rule  of  law  th-^t  public  officers 
cannot  receive  any  compensation  oth->r  than  that  provided  by 
statute. 


In  the  case  of  King  vs.  Riverland  Levee  Distrlot,  218 
Mo.  App.  490,  279  3.  W.  195,  the  following  statement  is  to 
be  found  at  page  493  (Mo.  App.): 

"It  is  no  longer  onen  to  question  but 
that  compensation  to  a public  officer  is 
a matter  of  statute  and  not  of  oontraot, 
and  that  compensation  exists,  if  it  ex- 
ists at  all,  solely  as  the  creation  of  the 
law  and  then  is  incidental  to  the  office. 

State  ex  rel.  Evans  vs.  Gordon,  245  Ho. 

12,  1.  c.  27,  149  3.W.  468;  Sanderson  vs. 

Pike  County,  195  Ho.  598,  93  3.W.  942; 

3tate  ex  rel.  Troll  vs.  Brown,  146  Mo. 

401,  47  3.  Vf.  504.  Furthermore  our  3upreme 


Court  has  cited  with  approval  the  state- 
ment of  the  general  rule  to  be  found  In 
State  ex  rel.  Wedeklng  vs.  McCracken,  60 
Mo.  App.  1.  o.  666,  to  the  effect  that  the 
rendition  of  services  by  a public  officer 
Is  to  be  deemed  gratuitous,  unless  a com- 
pensatin  therefor  Is  provided  by  statute 
and  that  If  by  statute  compensation  Is  pro- 
vided for  In  a particular  mode  or  manner, 
then  the  officer  Is  confined  to  that  manner 
and  Is  entitled  to  no  other  or  further  com- 
pensation, or  to  any  different  mode  of 
securing  the  same.  State  ex  rel.  Evans  vs. 

Cordon,  supra." 

No  authority  In  the  la vr  oan  be  found  for  paying  the 
County  Collector  for  performing  these  duties,  therefore  he  may 
not  retain  any  commissions. 

This  statement  embodies  the  established  law  of  this 
state  on  this  subject.  In  view  of  this  rule,  to  hold  that  the 
county  collector  could  receive  any  commission  for  making  such 
collections  would  be  to  entirely  Ignore  the  established  law 
on  the  subject. 


CONCLUSION. 


In  view  of  the  foregoing  It  Is  the  opinion  of  this 
office  that  the  County  Collector  Is  without  authority  to  pro- 
ceed with  the  collection  of  delinouent  real  estate  taxes  due 
oltles  of  the  fourth  class;  that  he  Is  wholly  without  authority 
to  make  any  sales  of  property  to  enforce  the  collection  of 
delinquent  real  estate  taxes  due  oltles  of  the  fourth  class 
and  that  the  county  collector  Is  entitled  to  no  commission 
whatsoever  for  the  collection  of  any  delinquent  real  estate 
taxes  due  cities  of  the  fourth  olass  in  the  event  he  should 
make  such  collections. 


APPROVED: 


Respectfully  submitted. 


HARRY  0.  WaLTITH,  Jr., 
Assistant  Attorney  (Jen  ral 


TTTTTmm 

(Acting)  Attorney  General 
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Enclosure 


MOTOR  VEHICLES*  All  operators  of  motor  vehicles  being  operated 
within  this  state,  whose  height,  width  and  length  exceeds 
the  inhibitions  of  the  statute  by  reason  of  the  use  of 
Cxearance  lights  and  rear  vision  mirrors,  must  obtain 
special  permits  therefor. 


June  29,  1937 


Mr*  Louie  V*  Stlgall,  Chief  Counsel 
Missouri  State  Highway  Department 
Jefferson  City,  Missouri 
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Dear  Mr*  Stlgall* 


This  is  to  acknowledge  receipt  of  your  recent  request 
for  an  opinion  reading  as  follows t 


"The  matter  of  the  uae  of  clearance 
lights  and  rear  view  mirrors  by  coatnon 
carriers  operating  over  tbs  highways 
of  this  State,  the  use  of  which  de- 
vices increases  the  dimensions  of  such 
carrier  vehicles  beyond  ths  statutory 
l'ait,  has  bean  re fsrred  to  ths  Highway 
Departm  nt  in  connection  with  the  exist- 
ence of  over-dimension  permits* 

Restrictions  as  to  size  and  weight  of 
motor  vehicles  are  contained  in  Section 
7776,  Rm  S.  Mo.  1929,  which  also  provides 
for  *-he  issuance  of  permits  when  deemed 
necessary  for  the  operation  of  vehicles 
whose  glees  and  weights  exceed  the  limits 
prescribed  under  that  Section*  These 
permits  have  been  issued  In  cases  where 
deemed  necessary  by  our  Maintenance  De- 
partment, therefore,  the  matter  was  re- 
ferred to  this  department  for  consideration* 

On  April  20,  1937,  our  Maintenance  De- 
partment was  advised  by  ths  Secretary  of 
the  Public  Service  Commission  of  the  Im- 
portance as  a safety  measure  of  equipping 
busses  and  iruclcs  with  clearance  lights 
and  rear  view  mirrors,  stating  that  ths 
Interstate  Commerce  Commission  and  other 
regulatory  bodies  had  prescribed  clearance 
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11  hts  and  rear  view  mirrors  in  practically 
all  states.  Pro  tloally  all  the  common 
carriers  in  Missouri  are  now  using  clear- 
ance lights  and  rear  view  mirrors,  and 
in  many  oases  it  is  the  installation  of 
such  clearance  lights,  which  are  very 
ran 11,  and  rear  view  mirrors  which  increase 
the  dimension  of  the  vehicle  slightly  be- 
yond that  provided  for  by  statute.  Our 
Maintenance  Department  Is  asking  whether 
it  is  necea~ary  that  it  Issue  overdlmen- 
sion  permits  in  the  oaae  of  every  carrier 
for  eachtrip  for  he  use  of  such  clerrrnce 
lights  and  rear  view  mirrors  when  the  same 
Increases  the  dimension  of  the  vehicle 
slightly  beyond  the  statute,  or  ahether 
a ~ermlt  is  necessary  at  all  since  both 
the  lights  and  mirrors  are  necessary  items 
for  public  aaiety  and  do  rot  seem  to  be 
sttch  an  increase  beyond  the  statutory 
l’mlt  as  the  Leglsla  ure  had  in  mind  when 
it  passed  the  statute  prohibiting  widths 
beyond  a certain  distance. 

I would  very  much  ap  roclete  an  opinion 
from  you  es  to  whether  it  is  necessary 
for  us  to  lMsue  cermita  to  the  many 
carriers  operating  in  i.his  State  to 
cover  the  uae  of  suoh  clearance  lights 
and  rear  view  mirrors." 


'Your  attention  is  directed  to  Section  7776.  R.  S.  Mo. 
1929.  subdivision  (a)  wh! ch  readst 


"No  motor  vehicle  shall  b e operated  on 
the  h ghways  of  this  state  whoso  width, 
including  load,  is  greater  than  108 
Inches,  or  s greater  height  than  15 
feet,  or  a greater  length  than  50  feet, 
and  no  combination  of  vehicles  coupled 
together  shall  be  so  operated  whose 
total  length,  including  load,  shall  be 
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greeter  then  35  feet,  except  in 
aueclfio  cases  when  vehicles  which 
exceed  the  foregoing  may  be  operated 
under  nermtts  granted  as  hereinafter 
provided," 


In  determining  your  request  for  an  opinion.  It  Is  necessary 
to  consider  Section  7787,  R,  S,  Mo,  1929,  as  amended.  Laws  of 
Missouri,  1951,  at  page  265,  which  reads  In  part  as  follows t 


"No  motor  drawn  or  propelled  vehicle 
shall  be  operated  on  the  highways  of 
this  state  the  width  of  which,  inclu- 
ding load,  is  greater  than  96  Inches, 
or  the  height  of  which.  Inducing  load, 
is  greater  than  12&  feet,  or  ihe  length 
of  which.  Including  load,  la  greater 
than  55  feet,  and  no  combination  of 
such  veh  cles  couple : to  mother  of  a 
total  or  combined  length.  Including 
coupling.  In  excess  of  40  feet  shall 
be  operated  on  said  highways,  and  not 
to  exceed  two  vehicles  shell  be  operated 
In  combination," 


It  la  obvi  us  from  the  above  sections  that  the  restrictions 
Imposed  upon  the  width,  height  and  length  of  motor  vehicles  that 
may  bs  operated  on  our  highways  are  Inconsistent  with  one  another 
and  being  so,  we  shall  attempt  to  harmonise  them  so  as  to  give 
effect  to  each.  State  cx  Inf.  Major  vs,  i<mlck  152  S,  W,  591, 

In  so  dolnc,  we  have  considered  faction  7791,  as  amended.  Laws  of 
Mo,  1955,  page  285,  which  reads  as  follows t 


"The  provisions  of  sections  7787  to 
7792  Inclusive  except  the  provisions 
of  aeotlon  7787  regulating  the  length 
of  motor  vehicle#  shall  not  apply  to 
motor  vehicles  operating  exclusively 
within  the  corporate  limits  of  cltlas 
now  or  hereafter  containing  75,000  ✓ 

Inhabitants  or  more  rnd/o r within  two 
miles  of  the  oorporate  limits  of  such 
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cities t Provided,  however,  the 
maximum  size,  width  and  weight, 
including  load  limits  of  such  motor 
vehlolea  operating  exclusively  with- 
in the  corporate  limits  of  such 
cities,  and/or  within  two  miles  of 
the  oorporate  limits  of  such  cities, 
shall  in  no  case  exceed  the  limits 
preeorlbed  in  paragraphs  (a)  and  (b) 
of  section  7776  of  this  article." 


From  these  considerations.  It  will  be  noted  that  the 
restriction  imposed  by  Section  7776  shall,  in  no  case,  ex- 
ceed the  limitations  provided  for  in  subdivision  (a)  whether 
operated  within  or  without  the  corporate  limits  of  a city 
having  75.000  inhabitants  or  more.  However,  the  length  of 
the  motor  vehicle  is  not  to  be  governed  by  this  subdivision 
of  the  statute,  thus,  soot  ion  7787.  supra,  would  apply  to 
all  motor  vehicles  opera tod  beyond  a two  mile  limit  of  any 
incorporated  city  having  a population  of  75.000  inhabitants 
or  more.  / 1 though  repeals  by  implication  are  not  favored 
by  the  courts.  It  will  be  noted  that  as  relates  to  the  length 
of  motor  vehicles,  the  Legislature  Intended  by  Section  7791. 
supra,  to  make  the  restriction  imposed  by  ieotion  7787,  relative 
to  length,  to  be  exclusive.  Sta  e vs.  Taylor  18  S.  W.  (2nd) 

474.  Lnjole  vs.  Central  ’Seet  Casualty  Co.  71  • V.  (2nd)  803. 

With  •'hese  observn t ‘ ana  before  us,  we  proceed  bo  determine 
your  re<ruest  for  an  opinion.  From  reading  1 actions  7776  aid 
7787,  supra,  you  will  not©  that  its  provisions  are  plain  and 
without  ambiguity  and  where  the  words  of  Mie  s atute  are  plain 
or  unambiguous,  there  is  no  need  for  amstruotion.  State  ex  rel 
Jaoobsraeyer  vs.  Thatcher  92  £•  T<.  (2nd)  640.  Note  the  inhibition! 


"No  motor  * * * * vehicle  shall  bo 
operated  upon  the  highways  of  this 
s ato  o * * * " 


The  words  heretofore  used  of  themselves  bespeak  a mandate  and  in 
construing  the  word  "shall"  as  used  in  the  statutes  under  con- 
s Ideratlon,  your  attention  is  respectfully  directed  to  State  ex 
rel  8- evens  vs.  Wur demon  246  S.  W.  189  wherein  the  court  in 
aneaklnr  of  the  word  "shall"  saldt 


" e * * the  uae  of  the  word  * shall* 
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Indicates  a mandate" 


As  further  evidence  of  the  mandatory  character  of  these 
sections  of  the  statute,  it  will  be  noted  that  should  any 
violations  occur  relative  to  the  height,  width  and  length 
of  motor  veVlcles  as  imposed,  a penalty  is  provided  under 
the  orovisiona  of  Section  7786  R#  S#  Mo#  1929,  subdivision 
(d)# 

As  you  have  orobably  noted  from  Section  7737,  supra: 


" * * e the  state  highway  commission 
may,  when  in  its  opinion  the  publio 
safety  so  justifies,  issue  special 
permits  for  tho  temporary  operation 
of  a vehicle  or  combination  of  ve- 
hicles which,  'ncl  ln;,  loo  , shall 
be  'm* eater  than  the  lengths  herein 
sr>ecifiod  for  transporting  property 
the  ne  ure  of  which’ will  not  emit 
of  such  limitation  o length,  but 
such  permit  shell  be  issued  only 
for  a single  trip  or  for  a definite 
period  of  not  to  exceod  60  days,  nnd 
shall  designate  the  h'.gh  -ys  nnd 
bridges  wh'ch  rrrey  be  under  +he 

authority  of  siich  permit." 


and  tho  exceptions  provided  for  in  Section  7776,  supra,  read- 
ing! 


" # * * in  specific  cases  when  vehicles 
which  exceed  the  foregoing  may  be  operated 
under  permits  -ranted  as  hereinafter 
provided" 


and  subdivision  (•)  reading  in  pert  as  follows  a 


"The  commissioner  may,  with  the  written 
approval  of  the  state  highway  engineer. 
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in  hia  discretion  issue  special  per- 
mits for  the  operation  of  vehicles 
whose  sizes  and  v/eights  exceed  the 
limits  prescribed  under  this  sec- 
tion, but  such  permits  shall  be 
Issued  only  for  a single  trip  or 
for  a def initeperiod,  not  beyond 
the  date  of  expiration  of  the 
vehicle  registration,  and  shall 
designate  the  highways  and  bridges 
which  may  be  used  under  the  authority 
of  such  permit*  Provided,  however, 
such  permits  may  be  issued  by  the 
officer  in  charge  of  maintenance  of 
streets  of  any  municipality  for  the 
use  of  the  streets  by  suoh  vehicles 
within  the  limits  of  such  municipali- 
ties." 


In  reaching  our  conclusion,  we  are  not  unmindful  of  the 
provisions  of  Section  7778,  R.  S.  Mo.  1929,  relating  to  lights 
and  Section  7779,  subdivision  (d)  of  R.  S.  Mo.  1929. 


CONCLUSIOH 


In  view  of  the  above,  it  Is  the  opinion  of  this  department 
that  no  motor  vehicle  shall  * operated  upon  the  highways  of 
this  State  wh'ch  exceeds  the  limitations  specified  under  the 
provisions  of  Section  7776  R.  S.  Mo.  1929  and  Section  7787,  Laws 
of  Missouri  1931,  p re  265,  and  that  the  use  of  clearance  lights 
and  rear  vision  mirrors  which  cause  the  d imens Ions  specified 
In  the  statute  to  be  exceeded  are  unlawful. 

We  further  rule  that  the  Commissioner  of  Motor  Vehicles, 
with  the  written  approval  of  the  State  Highway  Engineer,  may 
In  his  discretion  issue  special  permits  for  the  operation  of 
vehicles  whose  sizes  exceed  the  inhibitions  specified,  subject 
to  the  period  of  time  for  which  such  permits  must  be  issued; 
excepting  as  to  the  length  of  motor  vehicles,  special  permits 
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must  be  Issuer1,  If  Issued  by  the  State  Highway  Commission  when, 
in  its  opinion,  the  public  safety  qo  justifies,  subject  also  to 
the  re  riod  of  time  mentioned  in  Sedtion  7787,  supra. 


Respectfully  submitted. 


RUSSELL  C.  STONE 

Assistant  Attorney  General 


APPROVED: 


t: — 

(Acting)  ttcrney  General 


RCSjRT 


CIRCUIT  CLERKS- 
Fees  & Salaries: 

CLERK  OF  JUVENILE  COURT 
Salary : 

HOUSE  BILL  177: 


) 

) s. 


Emergency  clause  not  effectiT*"'  under  H,E,  177# 

Clerk  permitted  change  from  fee  basis  to 
salary,  during  term,  without  violating  Sec0  8, 
Art,  XIV,  Mo#  Const# 

Clerk  of  Juvenile  Court  entitled  to  salary 
during  his  present  tern# 


august  5,  1937# 


honorable  Valter  0#  Stillwell 
rrosecuting  Attorney 
Marion  County 
Hannibal,  Missouri 


Dear  -4?,  Stillwell: 


xhls  Is  to  acknowledge  receipt  of  your  letter  of 
recent  date  in  which  you  request  the  opinion  of  this  Depart- 
ment relative  to  House  Bill  No,  177,  passed  by  the  59th 
General  assembly,  pertaining  to  the  salaries  of  the  clerk 3 
of  the'  circuit  courts,  and  the  salary  and  compensation  of 
the  clerks  of  the  juvenile  courts,  in  counties  of  less  than 
5u,000  inhabitants# 

^ince  this  Department  has  received  several  requests 
for  opinions  relative  to  House  Bill  No#  177,  we  shall  consider 
the  various  questions  raised  in  these  requests  and  consider 
all  of  them  in  this  opinion. 

The  three  questions  which  seem  to  be  important,  and 
which  appear  in  several  of  the  requests,  may  be  stated  as 
follows : 


1st,  Is  the  emergency  clause  attached 
to  said  bill  sufficient  to  make 
said  act  effective  from  the  date 
of  its  signing  by  the  Governor, 
or  will  it  become  effective  ninety 
days  after  the  adjournment  of  the 
General  Assembly,  namely,  September 
6,  1937? 

2d,  After  the  effective  date  of  the  act 
will  the  circuit  clerks  now  In 
office  and  during  the  present  term 
receive  out  of  the  cotin ty  treasury 
the  maximum  amount  of  fees  allowed 
to  be  retained  under  the  law  as 
enacted  in  1933,  laws  of  Missouri, 
1933,  page  359  et  seq.t 


/ 
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3rd.  Are  tne  circuit  clerks  now  in  office 
and  during  their  present  term 
entitled  to  be  paid  for  their  ser- 
vices as  clerks  of  the  juvenile 
courts  as  provided  under  Section 
11814a,  House  Bill  No.  177? 


fte  shall  take  up  these  questions  In  the  above  order* 


I. 

"•e  do  not  think  that  the  emergency  clause  attached  to 
House  Bill  No*  177  makes  said  act  effective  from  the  date  of 
its  signing  by  the  Governor  under  the  repeated  holdings  of  the 
Supreme  Court  of  Missouri* 

3he  emergency  clause  attached  to  this  bill  does  not 
meet  the  requirements  of  our  Constitution*  The  mere  declaration 
In  an  act  that  it  is  an  emergency  measure  does  not  of  itself 
make  It  such;  the  emergency  must  appear  upon  the  face  of  the 
bill  itself  to  bring  it  within  the  terms  of  the  Constitution 
and  thereby  put  same  into  1 mediate  effect  from  the  date  of  the 
signing  of  same  by  the  Governor* 

In  the  case  of  State  ex  rel*  Harvey  v.  Lin vi lie  et  al., 
318  Mo*  698,  300  £*  W*  1066,  in  which  the  court  had  before  it  the 
effective  date  of  an  act  of  the  Legislature,  had  this  this  to 
say  (1*  c.  1068): 

"Two  sections  of  the  Constitution  apply 
to  the  taking  effect  of  the  law,  and  the 
effectiveness  of  an  emergency  clause* 

Section  36,  art*  4,  of  the  Constitution 
Is  as  follows: 

" 'oec.  36.  Laws  Take  Lffect,  when— 

-emergency.  Vote  Required.— No  law  passed 
by  the  General  assembly,  except  the 
general  appropriation  act,  shall  take 
effect  or  go  into  force  until  ninety 
duys  after  the  adjournment  of  the 
session  at  which  it  was  enacted,  unless 
in  case  of  an  emergency  tahlch  emergency 
must  be  expressed  in  the  preamble  or  in 
the  body  of  the  act),  the  General  assembly 
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shaxl,  by  a vote  of  two- thirds  of  all 
the  members  elected  to  each  house, 
otherwise  direct;  ~ald  vote  to  be 
taken  by  yeas  and  nays,  and  entered 
upon  the  journal.* 

"lhat  portion  of  section  67,  art.  4, 
of  the  Constitution  which  was  later 
adopted  In  connection  with  the  refer- 
endum, contains  this  clause  applicable 
to  this  case: 

w,±he  second  power  Is  the  referendum, 
and  It  may  be  ordered  (except  as  to 
laws  necessary  for  the  Immediate  preser- 
vation of  the  public  peace,  health  or 
safety  and  laws  making  appropriations 
for  the  current  expenses  of  the  state 
government,  for  the  maintenance  of  the 
state  institutions  and  for  the  support 
of  public  schools)  either  by  the 
petitions  signed, • etc. 

nXt  was  held  In  the  case  of  £tate  v. 
oullivan,  283  t*0.  646,  224  6.  W.  327, 
that  these  two  sections  of  the  Consti- 
tution must  be  construed  together; 
that  a declaration  In  a bill  that  it 
was  an  emergency  measure  within  the 
meaning  of  the  Constitution,  did  not 
make  It  so;  that  the  emergency  must 
appear  in  fact  upon  the  face  of  the 
bill  to  be  within  the  terns  of  the 
Constitution,  authorizing  an  emergency 
clause  which  would  put  the  act  Into 
lcxnedlate  effect. 

"The  respondent  claims  the  act  of  1919 
did  not  go  into  effect  for  90  days 
under  section  36,  art.  4,  because  It 
was  one  subject  to  the  referendum,  under 
the  exception  mentioned  In  section  57 
of  this  article! 

"'iuxcept  as  to  laws  necessary  for  the 
Immediate  preservation  of  the  public 
peace,  health  or  safety  and  laws  making 
appropriations  for  the  current  expenses 
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of  the  state  government,  for  the 
maintenance  of  the  state  institutions 
and  for  the  support  of  public  schools. 1 

"Flainly  the  emergency  clause  in  the 
act  does  not  state  a condition  to  which 
the  emergency  provision  of  the  Consti- 
tution could  apply." 

The  above  case  r/as  followed  and  reaffirmed  in 
Hollowell  v.  Schuyler  County.  3c2  iso.  1230.  18  S.  W.  (2d)  498. 

The  effect  of  an  emergency  clause  on  an  act  was 
discussed  at  great  length  in  the  case  of  State  ex  rel.  Yiesthues 
v.  Sullivan.  283  *»o*  346.  224  3.  ••.  327.  wherein  the  court 
held  that  the  Legislature  cannot,  by  declaring  an  emergency, 
prevent  referendum  of  the  statute  in  coming  within  the  classes 
enumerated;  Its  power  in  such  instances  not  being  conclusive 
as  its  power  to  declare  an  emergency  under  Article  IV.  section 
36.  so  as  to  have  an  act  go  into  effect  immediately.  The 
emergency  clause  in  House  Bill  Ho.  177  does  not  seem  to  fall 
within  the  exceptions  contained  in  the  following  clause  of 
Seotlon  57.  Article  IV.  of  the  Constitutions 

n,fHie  second  power  is  the  referendum, 
and  it  may  be  ordered  (except  as  to 
laws  necessary  for  the  immediate 
preservation  of  the  public  peace, 
health  or  safety  and  laws  making  appro- 
priations for  the  current  expenses  of 
the  state  government,  far  the  maintenance 
of  the  state  institutions  and  for  the 
support  of  public  schools ) either  by 
the  petitions  signed.'  etc." 

From  the  above  and  foregoing,  and  the  interpretations 
of  the  law  by  our  supreme  Court,  it  is  our  opinion  that  the 
emergency  clause  attached  to  this  bill  is  not  sufficient  under 
the  Constitution  and  therefore  said  law  will  not  go  into  effect 
until  ninety  days  after  the  adjournment  of  the  General  Assembly, 
namely.  September  6.  1937. 


II. 


Coming  now  to  the  second  question  as  stated  above. 
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House  Bill  Ho*  177,  enacted  by  the  59th  General 
Assembly,  repealed  Sections  11786,  11812  and  11814  adopted  by 
Lavs  of  1933,  at  pages  369  et  seq.,  and  enacted  In  lieu  thereof 
five  new  sections  to  be  numbered  11786,  11812,  11813,  11814  and 
11814a*  Under  Section  11786,  Lavs  of  Missouri,  1933,  page  369, 
the  clerks  were  on  a fee  basis  and  vere  allowed  to  retain  fees 
earned  by  their  office  and  vere  limited  as  to  the  amounts  they 
vere  allowed  to  retain  according  to  the  population  of  their 
respective  comities,  and  If  their  office  did  not  earn  the  maxi- 
mum amount  permitted  under  the  statute  they  vere  limited  to 
the  amount  earned,  0 

section  11786,  as  re-enacted  by  House  Bill  *o*  177, 
raises  the  maximum  amounts  as  provided  under  Lavs  of  1933  under 
the  population  brackets  provided  therein,  and  provides: 


"*he  Clerks  of  the  Circuit  Courts  of 
this  State  shall  receive  for  their 
services  an- mall?  the  following  sum: 

In  counTies  Living  a population  o? 
less  than  seven  thousand  five  hundred 
persons,  the  sum  of  twelve  hundred 
£.1200)  dollars;  In  counties  having  a 
population  of  seven  thousand  five 
hundred  per sons  and  less  than  ten 
thousand  persons,  the  sum  of  fifteen 
hundred  (#1500)  dollars;  In  counties 
having  a population  of  ten  thousand 
persons  and  less  than  fifteen  thousand 
persons,  the  sum  of  seventeen  hundred 
(£L700)  dollars;  In  counties  having  a 
population  of  fifteen  thousand  persons 
and  less  than  seventeen  thousand  five 
hundred  persons,  the  sum  of  nineteen 
hundred  (#1900)  uollars;  In  counties 
having  a population  of  seventeen  thousand 
five  hundred  persons  and  less  than  twenty 
thousand  persons,  the  stun  of  tventy-one 
hundred  (#2100)  dollars;  In  cotin  ties 
having  a population  of  twenty  thousand 
persons  and  1b  ss  than  tventy-flve  thousand 
persons,  the  sum  of  twenty- three  hundred 
#8300)  dollars;  In  counties  having  a 
population  of  tventy-flve  thousand  persons 
and  less  than  fifty  thousand  persons,  the 
stun  of  tventy-flve  hundred  ($2500 ) dollars; 
In  counties  having  a population  of  fifty 
thousand  persons  and  less  than  seventy- 
five  thousand  persons,  the  sum  of  thirty- 
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six  hundred  ( ,5600)  dollars;  In  counties 
having  a population  of  seventy-five 
thousand  persons  and  less  than  one  hundred 
fifty  thousand  persons,  the  sum  of  four 
thousand  ($4000)  dollars;  In  counties 
having  a population  of  one  hundred  fifty 
thousand  persons  and  less  than  four  hundred 
thousand  persons,  the  sum  of  five  thousand 
($5000)  dollars;  Provided,  that  In  any 
county  wherein  the  Clerk  of  the  Circuit 
Court  Is  ax-offlclo  recorder  of  Deeds,  said 
offices  shall  be  considered  as  one  for  the 
purpose  of  this  Section;  Provided,  It  shall  be 
the  duty  of  the  Circuit  Clerk,  who  Is  ex- 
off  Icio  Reorder  of  Deeds,  to  charge  and 
collect  for  the  county  In  all  cases  every 
fee  accruing  to  his  office  as  such  Recorder 
of  Deeds  and  to  which  he  may  be  entitled 
under  tile  provisions  of  Section  11804  or 
any  other  statute,  such  Clerk  and  ex-officio 
Recorder  shall,  at  the  end  of  each  month, 
file  with  the  County  Clerk  a report  of  all 
fees  charged  and  accruing  to  his  office 
during  such  month,  together  with  the  names 
of  persons  paying  such  fees.  It  shall  be 
the  duty  of  such  Circuit  Clork  and  ex- 
officio  Recorder  of  Deeds,  upon  the  filing 
of  said  report,  to  forthwith  pay  over  to 
the  County  Treasurer,  all  moneys  collected 
by  him  during  the  month  and  required  to  be 
shown  in  such  monthly  report  as  hereinabove 
provided,  taking  duplicate  receipt  therefor, 
one  of  which  hall  be  filed  with  the  County- 
Clerk,  and  every  such  Circuit  Clerk  and  ex- 
officio  Recorder  of  Deeds  shall  be  liable 
on  his  official  bond  for  all  fees  collected 
and  not  accounted  for  by  him,  and  paid  Into 
the  County  treasury  as  herein  provided; 
Provided,  further,  that  the  Clerks  of  the 
Circuit  Courts  shall  be  allowed  to  retain 
in  addition  to  the  stuns  allowed  in  this 
•Section,  all  fees  earned  by  him  in  cases 
of  change  of  venue  from  other  counties; 
Provided,  further,  that  until  the  expiration 
of  their  present  term  of  of fi'oea  the  persons 

SSlGlSTtto  QpiSey'o/'mr'TOlt  clear  Jail  ' 

be  paid  the  maximum  amount  as  now  provided 
by  law.  In  the  manner  provided  by  this  ac¥«w 
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It  will  be  seen  from  this  section  that  the  clerks 
are  placed  back  on  a salary  basis  and  that  the  persons  holding 
the  office  of  circuit  clerk  shall  be  paid  as  salary  the  maxi- 
mum amount  as  now  provided  by  law* 

Section  11813,  R.  S,  i*o.  1929 , repealed  by  Laws  of 
Missouri,  1933,  page  369,  was  re-enacted  verbatim  by  House  Bill 
No,  177,  and  is  as  follows: 

" 1he  salary  of  the  Clerk,  and  that  of 
his  deputies  and  assistants,  alia  11  be 
paid  out  of  the  county  treasury,  in 
monthly  installzuBn ts,  at  the  end  of 
each  month.  Hie  accounts  of  all 
deputies  and  assistants  shall  be  stated 
in  their  names,  respectively,  and  the 
correctness  thereof  shall  be  certified 
by  the  officers,  respectively.  In  whose 
employment  they  are,  Hie  Clerk  and  his 
deputies  and  assistants  shall  present 
their  accounts  to  the  County  Court,  and 
said  court  shall  draw  its  warrant  therefor 
upon  the  County  Treasurer,  to  be  paid 
out  of  any  money  available  in  the 
treasury," 

It  will,  therefore,  be  seen  that  it  was  the  intention 
of  the  Legislature  to  pay  the  circuit  clerks  a salary  out  of 
the  county  treasury,  in  monthly  installments  at  the  end  of  each 
month  and  that  they  are  to  receive  the  maximum  amounts  they  were 
permitted  to  retain  under  the  law  of  1933,  page  369, 

The  question  then  arises  whether  or  not  the  circuit 
clerks  now  in  office  are  to  be  paid  the  maximum  salary  out  of 
the  county  treasury  or  are  they  prohibited  from  accepting  the 
maximum  salary  permitted  under  this  act  by  reason  of  any  consti- 
tutional inhibition? 

oectlon  8,  Article  XIV,  Constitution  of  Missouri,  should 
be  considered  in  connection  with  this  opinion,  and  provides  as 
follows : 


"ihe  compensation  or  fees  of  no  ^»tate, 
county  or  municipal  officer  shall  be 
increased  during  his  term  of  office; 
nor  shall  the  term  of  any  office  be  ex- 
tended for  a longer  period  than  that  far 
which  such  officer  was  elected  or  appointed, " 
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•Lt  may  be  true  that  in  some  counties  the  circuit 
clerks  vill  receive  more  compensation  tinder  the  new  law  than 
they  are  receiving  under  the  1933  law,  and  those  clerks  whose 
offices  earned  an  amount  equal  to  or  greater  than  the  maximum 
amounts  allowed  will  not  be  affected  as  to  the  amount  of  the 
compensation  received  but  only  in  the  manner  of  receiving  same* 
Under  the  1933  statute  (11786,  haws  of  Id3i5,  p.  369)  they  were 
entitled  to  retain  the  maximum  amount  and  under  the  1937  law 
they  shall  be  paid  the  maximum'  amount  as  now  provided  by  law 
in  the  manner  provided  by  this  "act* 

The  almost  Identical  question  was  before  the  Supreme 
Court  involving  the  compensation  of  the  circuit  clerks  in  a 
similar  situation  in  dtate  ex  rel.  Kminons  v.  Farmer,  271  Mo* 

306,  and  evidently  the  legislature  had  before  it  this  case  when 
House  Bill  No.  177  was  introduced,  and  attested  to  meet  and 
comply  with  the  principles  as  announced  in  this  case*  xt  is  a 
very  similar  situation  and  in  substance  the  court  held  that  the 
fixing  of  the  salaries  of  circuit  clerks  at  the  same  m ounts 
they  were  permitted  to  retain  in  any  one  year  from  the  fees 
collected  by  them,  is  not  violative  of  the  constitutional  pro- 
vision declaring  that  "the  compnsatlon  of  no  state,  county  or 
municipal  officer  shall  be  increased  during  his  term  of  office* " 
Even  though  the  fees  in  some  counties  in  prior  years  did  not 
equal  the  amount  they  were  permitted  to  retain,  yet  if  the  act 
fixes  their  salarle s at  the  maximum  amounts  they  were  permitted 
to  retain  at  the  time  they  were  inducted  into  office,  it  does 
not  increase  their  compensation  under  the  rule  announced  in  the 
Farmer  case,  snipra.  This  case,  to  our  mind,  is  on  all  fours 
with  the  question  under  consideration* 

It  is,  therefore,  our  opinion  that  the  clerks  now  in 
office  and  during  their  present  term  are  entitled  to  receive  out 
of  the  county  treasury  in  monthly  installments  at  the  end  of 
each  month  the  maximum  amounts  which  they  were  permitted  to  retain 
according  to  their  population  bracket  under  the  Haws  of  1933, 
and  that  it  is  not  such  an  increase  in  compensation,  if  Increase 
there  .ay  be,  as  prohibited  by  Section  8,  article  XIV  of  the 
Constitution* 


III* 

The  next  question  to  be  determined  is  whether  the 
circuit  clerks  now  in  office,  and  during  their  present  terns, 
may  receive  the  compensation  provided  for  them  for  acting  as 


aug*  6,  1937* 


Hon.  Walter  G,  otillwell  -9» 


clerks  of  the  juvenile  courts  under  the  provisions  of  Section 
11814a  of  House  Bill  Ho*  177,  which  provides: 

"For  their  services  as  Clerks  of  the 
Juvenile  Courts,  also  known  or  desig- 
nated as  the  Juvenile  Division  of  the 
Circuit  Court,  the  Clerks  of  the 
Circuit  Courts  in  all  counties  con- 
taining less  than  fifty  thousand  in- 
habitants shall  receive  and  be  paid  an 
annual  compensation  as  follows:  In 
counties  of  less  than  seventy- five 
hundred  inhabitants,  $100*00;  in 
counties  having  a population  of  seventy- 
five  hundred  and  less  than  ten  thousand 
inhabitants,  4200*00;  in  counties  having 
a population  of  ten  thousand  and  less 
than  fifteen  thousand  inhabitants,  4300*00; 
in  counties  having  a population  of  fifteen 
thousand  and  less  than  seventeen  thousand 
five  hundred  inhabitants,  4400*00;  and 
in  counties  having  a population  of  seven- 
teen thousand  five  hundred  and  less  than 
fifty  thousand  inhabitants,  4600*00, 
payable  out  of  the  county  treasury  at 
the  end  of  each  month  in  equal  monthly 
installments  in  the  same  manner  as 
salaries  of  such  Circuit  Clerks  as  pro- 
vided under  this  Act;  provided,  however, 
the  compensation  provided  for  in  this 
Act  far  Clerks  of  the  Juvenile  Courts 
ohall  be  in  addition  to  the  salary  allow- 
ed them  by  law  for  their  services  as 
Clerks  for  the  Circuit  Courts  and  shall 
be  paid  to  and  received  by  such  Clerks 
in  full  compensation  for  all  services 
now  or  hereafter  required  of  or  render- 
ed by  them  as  Clerics  of  the  Juvenile 
Courts  or  as  Clerks  of  the  Juvenile 
Division  of  the  Circuit  Courts." 

<liat  has  been  known  as  the  "Juvenile  Court  Daw"  opera 
tive  in  counties  having  a population  of  less  than  50,000  inhabl 
tants,  now  article  8,  Chapter  124,  R.  Mo.  1929,  was  first 
adopted  by  the  49th  General  Assembly,  Laws  of  Missouri,  1917, 
page  196, 
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That  part  of  Section  1*162,  R.  S.  ko.  1929,  which  ia 
pertinent  to  the  question  under  consideration,  provides* 

"The  Cape  Girardeau  Court  of  Common 
Fleas  and  all  circuit  courts  in 
counties  of  less  than  50,000  popula- 
tion diall  have  original  Jurisdiction 
of  all  cases  coming  within  the  terms  of 
this  article.  The  proceedings  of  the 
court  in  such  cases  shall  be  entered  in 
a book  or  books  kept  for  that  purpose 
and  known  as  the  Juvenile  Records,  and 
the  courts  shall  be  known  as  the  Cape 
Girardeau  Court  of  Common  Fleas  and  the 
Circuit  Court,  and  may  for  convenience 
be  called  the  Juvenile  Court.  The 
Clerk  of  the  Cap  e Girardeau  Court  of 
Common  Fleas  and  the  clerk  of  the  Circuit 
Court  in  such  counties  shall  act  as  the 
clerk  of  the  Juvenile  Court.  # * * * 

While  the  statute  provides  that  the  circuit  clerk  shall 
act  as  the  clerk  of  the  Juvenile  Court,  we  do  not  find  that  fees 
or  compensation  of  any  kind  are  specifically  allowed  him  for  per- 
forming the  services  in  the  Juvenile  Court  required  by  him  under 
the  law  prior  to  the  enactment  of  House  Bill  Ho.  177. 

Section  11786,  R.  B.  ko.  1929,  relating  to  fees  of 
circuit  clerks,  provides  fees  for  services  in  all  civil  proceed- 
ings, bectlon  11787  provides  fees  in  criminal  proceedings,  and 
Section  11788  provides  for  fees  in  naturalisation  matters,  but 
nowhere  do  we  find  any  special  fees  are  allowed  for  services  for 
acting  as  the  clerk  of  the  Juvenile  Court. 

•in  1919,  by  Laws  of  Missouri,  1919,  page  273,  the  judges 
of  the  Juvenile  Court,  the  Judge  of  the  Circuit  Court  in  all 
counties  containing  less  than  50,000  inhabitants,  were  granted 
additional  compensation  in  addition  to  their  salary  as  Judges  of 
the  circuit  court,  for  which  extra  and  additional  services  and 
labors  no  compensation  had  theretofore  been  permitted  under  the 
law. 


Bince  the  establishment  of  the  Juvenile  Division  of 
the  Circuit  Court  in  1917  and  the  making  of  the  judge  of  the  circuit 
court.  Judge  thereof,  and  the  circuit  clerk,  clerk  thereof^  it  has 
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been  entirely  separate  and  distinct  from  the  circuit  court 
itself,  "The  hearings  may  be  conducted  in  the  judge's 
chambers  or  in  such  other  room  or  apartment  as  may  be  provided 
for  such  cases,  and  as  far  as  practicable  such  cases  shall 
not  be  heard  in  conjunction  with  the  other  business  of  the 
court,"  Being  a separate  and  distinct  division  of  the  court, 
the  judge  acts  wholly  disconnected  from  his  duties  as  circuit 
judge.  The  clerk  of  the  Juvenile  Court  keeps  his  Juvenile 
records  in  books  other  than  records  of  the  circuit  clerk.  The 
Juvenile  Court  was  created  for  certain  purposes,  namely,  the 
administering  of  juvenile  cases,  therefore,  the  duties  of  the 
clerk  of  the  Juvenile  Court  are  not  incident  to  his  duties  as 
clerk  of  the  Circuit  Court;  they  are  made  incidental  theroto 
only  by  the  statute  which  creates  them.  These  duties  could 
have  been  delegated  to  any  other  individual  or  public  officer 
by  the  Legislature,  as  it  saw  fit. 

In  the  case  of  Little  River  Drainage  District  v, 
Lassater,  29  S,  W.  (2d)  716,  1,  e,  719,  in  a somewhat  analogous 
case,  in  dealing  with  Section  8,  Article  XIV  of  the  Missouri 
Constitution,  the  Supreme  Court  said: 

"The  constitutional  inhibition  only 
applies  to  compensation  or  fees  of  officers 
for  performing  duties  incident  to  their 
offices,  and  has  no  application  to  addi- 
tional duties  Imposed  upon  such  officers 
not  ordinarily  Incident  to  their  offices. 

State  ex  rel.  McGrath  v.  Walker,  97  Mo, 

162,  10  S,  W,  473;  State  ex  rel,  hickory 
County  v.  Dent,  121  Mo,  162,  25  S,  W.  924; 
state  ex  rel,  Linn  County  v,  Adams,  172 
Mo,  1,  72  S,  W,  655;  State  ex  rel,  Harvey 
v,  Sheehan,  269  Mo,  421,  190  S,  W,  864) 

State  v,  Zevely  v,  Hackmann,  300  Mo,  59,  254 
S,  W,  53)  State  ex  rel,  Barrett  v,  Boeckler 
Lumber  Co.,  302  Mo,  187,  257  3,  W,  453, 

"The  collection  of  drainage  district  taxes 
is  no  part  of  the  duties  ordinarily  in- 
cident to  the  office  of  county  and  township 
collectors.  Such  duties  are  additional 
dutle s <3b pendent  upon  the  existence  of  a 
drainage  district  having  lands,  taxable 
for  district  purposes,  lying  within  the 
territorial  jurisdiction  of  such  officers. 

In  collecting  such  taxes,  county  and  town- 
ship collectors  are  officers  and  agents 
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of  the  particular  drainage  district. 

They  are  required  to  give  separate  bonds 
to  such  district.  Section  4396,  R.  S. 

1919.  The  provisions  of  section  8,  art. 

14,  of  the  Cons tltut ior: , are  not  violated 
by  section  4576." 

When  new  duties  are  delegated  by  statute  to  a public 
officer,  which  are  without  the  scope  or  range  of  his  office,  and 
additional  compensation  is  provided  therefor,  the  statutory 
Increase  is  not  affected  by  a constitutional  provision  prohibiting 
any  increase  in  the  compensation  of  a public  officer  after  his 
election  or  appointment.  21  a,  L.  h,,  258,  and  cases  cited  therein. 

A3  was  said  in  Tayloe  v.  Davis,  40  a.  L.  R.  1052,  1.  c. 
1067,  102  So.  433* 

"It  has  now  been  long  declared  by  this 
court  that  for  new  and  additional  duties 
an  incumbent  of  a public  office  may  be 
awarded  extra  compensation  without 
violation  of  (Constitution),  forbidding 
an  increase  of  salary  during  the  term. 

It  may  be  aid  a rule  of  legislative 


Our  Supreme  Court  in  Gtate  ex  rel.  v.  Sheehan,  269  Mo. 

421,  1.  c.  429.  said  the  following* 

"Another  contention  made  is  that  since 
the  appellant  was  an  officer  at  the  time  of 
the  passage  of  the  act,  it  is  inapplicable 
to  him  because  the  Constitution  prohibits 
any  increase  in  the  pay  of  an  officer  during 
his  term  of  office.  We  think  this  conten- 
tion unsound  because  the  act  in  question 
enjoins  upon  such  officers  as  appellant  new 
and  additional  duties  and  provides  merely 
a compensation  therefor.  While  in  some 
Jurisdictions  a constitutional  provision 
such  as  ours  has  been  held  to  inhibit  even 
this,  in  this  and  many  other  states  the 
contrary  doctrine  has  been  accepted  and 
acted  upon.  ( Cunningham  v.  Current  River 
Railroad  Co.,  165  Mo.  270)  Ctate  ex  rel.  v. 
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Walker , 97  Mo.  162;  State  ex  rel.  v.  Hanson, 

73  Mo*  89;  State  ex  rel.  v.  McGovney,  92 
Mo.  428;  County  v.  Felts,  104  Cal.  60;  State 
ex  rel.  Board  of  Commissi  oners,  23  Mont.  260; 

State  ex  rel.  v.  Carson,  6 Mash.  250;  Love, 
Attorney-General  v.  Baehr,  Treasurer,  47  Cal* 

364;  ilxrnell  v.  "*ann,  106  ky.  87;  Sewis  v. 

>tate  ex  rel.,  21  Ohio  C.  C.  410.)" 

As  is  said  in  22  R.  C.  L.  (Supplement),  Vol.  7,  page 

5227* 

"For  new  and  additional  duties  which 
become  incident  to  the  office  onl;/  by 
their  creation,  an  Incumbent  of  public 
office  may  be  awarded  the  extra  compen- 
sation without  violating  the  constitu- 
tional inhibition  of  increase  of  salary 
during  the  term." 

And  stated  another  way  in  22  R.  C.  L. , p.  534: 

"And  idie re  new  duties  are  imposed  upon 
a public  officer  which  are  not  within 
the  scope  of  his  office,  and  extra  compen- 
sation is  provided  therefor,  such  increase 
in  compensation  is  not  within  the  consti- 
tutional provision  prohibiting  any  Increase 
in  the  compensation  of  any  officer  during 
his  term  of  office.* 

It  was  the  manifest  intention  of  the  Legislature  to 
provide  compensation  far  clerks  of  the  Juvenile  Court  and  every 
reasonable  doubt  must  be  resolved  in  favor  of  the  constitutionality 
of  said  law,  and  it  is  clearly  apparent  that  the  Legislature 
Intended  that  same  be  effective  for  the  benefit  of  the  clerks  of 
the  Juvenile  Court  now  in  office.  As  was  said  in  Cooley* s 
Constitutional  Limitations,  6th  £d.,  p*  217,  the  following: 

"it  is  but  a decent  respect  due  to  the 
wisdom,  the  integrity,  and  the  patriotism 
of  the  legislative  body  by  which  any  law 
is  passed,  to  presume  in  favor  of  its 
validity,  until  Its  violation  of  the  consti- 
tution is  proved  beyond  all  reasonable  doubt.' 
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"The  constitutionality  of  a law, then, 
is  to  be  presumed,  because  the  legisla- 
ture, which  was  first  required  to  pass 
upon  the  question,  acting,  as  they  must 
be  deemed  to  have  acted,  with  integrity, 
and  with  a just  desire  to  keep  within 
the  restrictions  laid  by  the  constitu- 
tion upon  their  action,  have  adjudged 
that  it  is  so,  '-They  are  a co-ordinate 
department  of  the  government  with  the 
Judiciary,  Invested  with  very  high  and 
responsible  duties,  as  to  some  of  which 
their  acts  are  not  subject  to  judicial 
scrutiny,  and  they  legislate  under  the 
solemnity  of  an  official  oath,  which 
it  is  not  to  be  sup  osed  they  will  dis- 
regard, It  must,  tie  refare,  be  supposed 
that  their  own  doubts  of  the  constitu- 
tionality of  their  action  have  been 
deliberately  solved  in  its  favor,  so 
that  the  courts  may  with  some  confidence 
repose  upon  their  conclusion*  as  one 
based  upon  their  best  judgment,” 


From  the  above  and  foregoing,  we  think  it  was  within 
the  power  and  authority  of  the  Legislature  to  provide  compensation 
for  the  clerk  a of  the  Juvenile  Court  in  counties  having  a popula- 
tion of  less  than  50,000,  and  it  is  our  opinion  that  the  clerks 
now  serving,  and  during  their  p*  esent  term,  are  entitled  to  same 
from  and  after  ninety  days  after  the  adjournment  of  the  Legis- 
lature, namely,  September  6,  1937,  payable  out  of  the  county 
treasury  in  monthly  Installments,  as  provided  under  Section  11814a, 
supra. 


Very  truly  yours. 


COVELL  R.  HEWITT 

Assistant  Attorney-General 


Aid'ROVhD* 


7/  E TaYlOR 

(acting)  Attorney-General 
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LOTTERIES: 


" Surprise  Night”  and  similar  theatre  sohemes. 
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August  17,  1937 


Honorable  Walter  G.  Stillwell 
Prosecuting  Attorney 
Marion  County 
Hannibal,  Missouri 


Dear  Sir: 


We  hare  your  request  of  August  14,  1937,  for  an 
opinion,  which  request  in  part  is  as  follows: 


"The  proprietor  of  a theatre  in 
this  county  is  contemplating  the 
establishment  of  what  he  terms 
"Surprise  Night",  the  plan  being 
that  on  the  night  designated  as 
"Surprise  Night"  a drawing  will 
take  plaoe  and  to  the  winner  of 
this  drawing  a prize  either  in  the 
form  of  money  or  other  property 
will  be  given.  A list  of  the  name  s 
from  which  the  winner  will  be  drawn 
is  taken  from  a book  or  register  in 
the  lobby  of  the  theatre  proper." 


The  principle  underlying  all  lottery  laws  and 
particularly  Section  4314  R.  3.  Missouri  1929,  is  that  a 
lottery  is  a scheme  or  derioe  wherein  anything  of  value  is, 
for  a consideration,  allotted  by  chance.  State  v.' Emerson 
1 3.  W.  (2)  109.  Brooklyn  Daily  Eagle  v.  Yoorhies.  181  Eed. 
579;  38  C.  J.  289. 
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We  note  that  the  winner  Is  to  be  determined  by  a 
drawing  made  up  from  names  taken  from  a book  or  register  In 
the  lobby  of  the  theatre.  People,  In  order  to  participate, 
are  required  to  go  to  the  theatre  and  register.  We  think 
this  requirement  is  sufficient  to  constitute  consideration. 

In  Maugh  ▼.  Porter  157  V a.  451,  1A1  3.  X.  242,  the  court 
held  that  a scheme  whereby  an  auctioneer  gawe  tiokets  for  a 
prize  drawing  on  an  automobile  in  order  to  attraot  a crowd  to 
his  auction,  was  a lottery. 

It  is  therefore  the  opinion  of  this  office  that 
"Surprise  Night"  is  a lottery. 


Yours  very  truly. 


FRANKLIN  X.  REAGAN 
Assistant  Attorney  General 

APPROVED: 


rrsrmrm 

(Aoting)  Attorney  General 


VENDING  MACHINES: --May  be  a lottery  or  slot  machine  depending  upon 

the  value  of  the  tokens  given  as  prizes* 


November  12,  1937 


Hon.  .alter  G.  Stillwell 
Prosecuting  Attorney 
Marion  County 
Hunnibal,  Missouri 


Dear  Sir: 


We  have  your  request  of  October  21,  1937,  for  an 
opinion  as  to  the  legality  of  a mint  vending  machine  for  the 
sale  of  "Huck  Finn  Mints”,  wherein  mints  may  be  purchased  from 
the  macnine  by  inserting  a nickel,  and  In  connection  therewith 
sometimes  the  player  will  receive  a number  of  metal  tokens  of 
the  same  size  and  thickness  us  a nickel.  These  tokens  may  not 
be  used  for  the  purchase  of  mints  and  are  not  to  be  redeemed  in 
cash  merchandise.  The  number  of  tokens  received  depends  upon 
a combination  of  three  symbols  in  the  machine  (similar  to  the 
operation  of  a slot  machine). 

Ordinarily  a machine  such  as  the  one  described  here 
would  be  a slot  machine  within  the  prohibition  of  Section 
4287  R.  s-  Missouri  1929,  but  your  letter  indicates  that  the 
machine  is  not  designed  for  the  purpose  of  playing  games  of 
chance  for  money  or  property,  and  that  the  metal  tokens  aiven  if 
used  for  prises  are  worthless. 

In  order  for  this  mac  vine  to  constitute  a lottery  in 
violation  of  faction  4314  R.  S.  Missouri  1929,  it  is  necessary 
to  find  the  element  of  chance,  a consideration,  and  the  awarding 
of  a prize. 

The  word  "lottery"  Is  not  a term  of  the  common  law 
and  its  definition  In  constitutional  provisions  and  In  statutes 
is  that  of  common  usage.  State  vs.  Llpkln,  169  N*C.  265;  84 
S.E*  340;  Natfl.  Thrift  Asa’n.  vs.  Crews,  116  Ore.  352;  State 
ex  rel.  vs.  Kansas  Merc.  Ass'n.  45  Kan*.  351;  25  Pac.  984;  11 
L.R.A.  430;  People  vs.  Welch,  269  Mich.  449;  257  M.W.  859; 

State  ex  rcl.  vs.  Lee,  288  Mo.  679;  233  S.W.  20,  29,  17  R.C.L* 
1209. 
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The  term  In  constitutions  must  be  construed  in  the  popular 
sense.  Chancy  Park  Land  Co.  vs.  Hart,  104  la.  592;  73  N.W.  1059. 
Johnson  vs.  State,  137  Ala.  101 j 34  So.  1018.  City  of  New  Orleans, 
vs.  Collins,  27  So.  532,  538. 

/ { 

The  word  "lottery"  must  be  construed  in  its  popular  sense 
with  the  view  of  remedying  the  mischief  intended  to  be  prevented 
and  to  suppress  all  evasions  for  the  continuan  e of  the  mischief. 
People  vs.  McPhes,  139  Mich.  687,  103  N.W.  174}  69  L.R.A.  505. 

State  vs.  Mumford,  73  Mo.  647,  650.  State  vs.  ^ersebe,  181  Atl. 

299,  301. 
lj 

The  word  is  generic;  no  sooner  is  It  defined  by  a court 
than  ingenuity  evolves  some  scheme  within  the  mischief  discussed 
but  not  quite  within  the  letter  of  the  definition  given.  People 
vs.  McPhee,  130  Mich.  687;  103  N.W.  174)  69  L.R.A.  505.  State 
vs.  Clark,  33  N.H.  329.  Tnis  is  made  apparent  from  an  examination 
of  a large  number  of  cases  in  which  various  methods  of  distributing 
money  or  goods  by  chance  are  examined  and  discussed. 

This  office  is  of  the  opinion  that  if  the  metal  tokens 
which  are  distributed  by  this  mint  vending  machine  by  chance 
are  worthless,  and  that  any  number  of  them  have  no  value  whatsoever, 
then  the  machine  is  not  a gambling  device  within  the  meaning  of 
the  a.ove  sections.  If  the  tokens  are  of  some  value,  then  these 
machines  are  gambling  devices  prohibited  by  both  of  the  above 
statutes.  As  to  whether  or  not  the  vending  macnine  is  a gambling 
device,  the  decisive  question  is  one  of  fact  as  to  whether  or  not 
he  tokens  have  any  value.  This  is  a question  we  cannot  decide 
because  this  office  is  without  authority  to  decide  questions  of 
fact.  6 Corpus  Juris,  Section  16,  page  811. 

* / / 

Respectfully  submitted, 

i t 

APPROVED:  FRANKLIN  E.  REAGAN, 

/J  Assistant  Attorney  General 

t/f  f 

J.  IVTO 

(Acting)  Attorney  General 
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DEEDS  OP  TRUST:  ) Person  must  release  within  thirty  days  after  date 
AND  MORTGAGES:  ) of  payment  of  deed  of  trust  or  mortgage,  after 

request;  and  failing  to  do  so  penalty  attaches* 


January  20,  1937, 


i* 


Honorable  Robert  D,  dwezey 

Attorney 

Legal  Department 

Horae  Owners*  Loan  Corporation 

’.Yashington,  D,  C, 


Dear  Sir : 


Tills  is  to  acknowledge  your  letter  as  follows: 

"A  recent  reviev/  of  the  statutes  of 
Missouri  has  brought  to  our  attention 
Section  3085,  Annotated  Statutes  (1932) 
providing  for  a penalty  of  10#  of  the 
amount  of  a mortgage  or  deed  of  trust 
payable  to  the  mortgagor  plus  any 
other  provable  damages  for  failure  on 
the  part  of  a mortgagee  to  acknowledge 
satisfaction  of  a mortgage  within  thirty 
days  after  tender  of  payment, 

wIn  certain  cases  the  Corporation  has, 
subsequent  to  the  taking  of  its  first 
mortgage,  advanced  additional  monies 
to  the  borrower  for  reconditioning  of 
the  property  and  has  taken  as  security 
for  such  advance  a second  recorded  lien. 

It  has  occurred  to  us  that  in  such  cases 
a payment  in  full  of  the  second  lien 
might  escape  our  notice  and  we  unwitting- 
ly fail  to  enter  a proper  discharge  of 
record.  The  failure  to  discharge  is 
likely  to  arise,  as  indicated,  only  in 
those  cases  where  the  Corporation  has 
both  a first  and  second  mortgage,  since 
after  payment  in  full  has  been  made  of 
the  second  mortgage  the  Corporation's 
books  will  still  show  the  borrower 
indebted  to  the  Corporation,  In  cases 
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where  there  la  only  a first  mortgage 
there  is  very  little  likelihood  of  our 
neglecting  to  release  immediately. 

"Will  you  be  kind  enough  to  advise  whether, 
in  your  opinion  the  statute  cited  would 
apply  to  a Federal  Instrumentality  such 
as  the  Home  Owners*  Loan  Corporation,  the 
stock  of  which  is  wholly  owned  by  the 
United  States;  and  whether  a Missouri 
court  will  invoke  the  penalty  provided 
if  through  inadvertence  the  Corporation 
fails  to  discharge  its  second  lien 
promptly." 


Section  3085,  R.  S.  Kb.  1929,  has  been  on  our 
statute  books  in  its  identical  form  for  many  years.  It  was 
Section  2850  of  the  Revised  Statutes,  1909.  Section  3085, 
supra,  reads  as  follows: 

"If  any  such  person,  thus  receiving 
satisfaction,  do  not,  within  thirty 
days  after  request  and  tender  of  cost, 
acknowledge  satisfaction  on  the  margin 
of  the  record,  or  deliver  to  the  person 
making  satisfaction  a sufficient  deed 
of  release,  he  shall  forfeit  to  the  party 
aggrieved  ten  per  cent,  upon  the  amount 
of  the  mortgage  or  deed  of  trust  money, 
absolutely,  and  any  other  damages  he  may 
be  able  to  prove  he  has  sustained,  to 
be  recovered  in  any  court  of  competent 
Jurisdiction." 

In  Wing  v.  Insurance  Company,  181  Mo.  App.  381,  the 
Kansas  City  Court  of  Appeals,  in  referring  to  Section  3085, 
supra,  said  (p.  385): 

"Section  2850  (R.  S.  1909 ) is  highly 
penal  and  must  Be  TErTcTTy  construed. 

(Wing  v.  Central  Life  Insurance  Co., 

155  Mo.  App.  356;  Snow  v.  Bass,  174  Mo. 

149.)  '(Then  the  basis  of  an  action  is 
a statute  which  is  highly  penal,  the 
statute  must  not  only  be  strictly  con- 
strued but  must  be  applied  only  to  such 
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cases  as  come  clearly  within  Its  pro- 
visions and  lanifeet  intenET  lM  ding  ton 
v.  Telegraph  (Jo. , 115  lio . App.  93,  1.  c. 
98;  Bradshaw  v.  Telegraph  Co.,  150  Mo, 
App.  711;  Rlxke  v.  Telegraph  Co.,  96 
!<-o.  App.  406.)"  (Underscoring  ours.) 


You  will  note  that  Section  3085,  supra,  requires 
a request  on  the  part  of  the  party  desiring  acknowledgment 
of  satisfaction  before  the  penalty  applies,  and,  further, 
the  release  or  satisfaction  may  be  executed  within  thirty  days 
after  the  request.  You  state  that  if  the  Home  Owners*  Loan 
Corporation  fails  to  release  or  discharge  a lien,  it  would 
be  through  inadvertence.  Yn  other  words,  the  corporation 
does  not  evince  a desire  not  to  release  but  would  fail  to 
release  only  through  neglect.  Section  3085,  supra,  is  for 
the  failure  to  release  after  the  demand  or  request  is  made. 

The  failure  to  release  must  be  after  request. 

A case  which  we  believe  decisive  of  your  question 
is  Wing  v.  Life  Insurance  Company,  155  Mo.  App.  356,  wherein 
the  Kansas  City  Court  of  Appeals  said  (pp.  357,358): 

"Hie  statutes,  sections  2844  and  2350, 

Revised  Statutes  1909,  require  that  a 
request  or  demand  be  made  and  provide 
that  the  mortgagee  or  cestui  que  trust 
shall  acknowledge  satisfaction  on  the 
margin  of  the  record  or  deliver  to  the 
person  making  satisfaction  a sufficient 
deed  of  release  *within  thirty  days  after 
request  and  tender  of  costs.*  The 
request  is  essential  and  no  cause  of 
action  to  recover  the  penalty  can  arise 
until  the  lapse  of  thirty  d$ys  from  the 
date  of  the  request.  The  petition  does 
not  give  the  date,  nor  does  it  allege 
that  the  demand  was  made  more  than 
thirty  days  before  the  institution  of 
the  suit.  This  omission  to  allege  one 
of  the  constitutive  facts  of  the  cause 
is  fatal  to  a recovery.  The  statute 
is  highly  penal,  must  be  strictly  con- 
strued and  the  plaintiff  invoking  it 
must  plead  and  prove  all  of  the  elemental 
facts.  (Kingston  v.  Newell,  125  Mo. 

App.  389;  Snow  v.  Bass,  174  Mo.  149; 

Grant  v.  Telegraph  Co.,  154  Mo.  App.  279, 

133  S.  W.  Rep.  673.) 
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"Nothing  must  bo  left  to  inference.  'It 
might  be  argued  that  plaintiffs  would  not 
have  been  guilty  of  the  folly  of  tendering 
the  coats  and  demanding  an  entry  of  satis- 
faction of  the  deed  before  the  payment  of 
the  notes,  but  the  facts  which  constitute 
plaintiffs*  cause  of  action  must  be 
alleged  and  the  court  should  not  be  left 
to  infer  unpleaded  facts.1  (Scott  v. 
Robards,  67  Mo.  289.) 

w *Nor  could  such  vital  matter  be  cured 
by  the  verdict.  It  is  not  a case  of 
defective  statement  but  a case  where 
facts  necessary  to  a cause  of  action  are 
not  alleged. 1 (Kingston  v.  Newell,  supra.) 

"The  petition  being  fatally  defective  we 
cannot  inquire  into  the  merits  of  the 
Judgment  rendered  for  defendant.  Accord- 
ingly the  Judgment  is  affirmed.  All  con- 
cur.1' 


From  the  above  it  is  our  opinion  that  a person 
after  request  for  satisfaction  in  full  of  a deed  of  trust,  fail 
ing  to  within  thirty  days  release  and  acknowledge  satis- 
faction thereof,  is  liable  for  the  penalty.  The  Home  Owners' 
Loan  Corporation,  no  doubt,  will  within  thirty  days  after 
request,  if  the  debt  is  paid,  acknowledge  satisfaction.  Con- 
sequently, we  do  not  deem  it  necessary  to  write  on  the  subject 
of  whether  or  not  said  statute  "would  apply  to  a Federal 
instrumentality  such  as  the  Home  Owners'  Loan  Corporation." 


Xour s very  truly. 


James  L.  HornBostel 
Assistant  Attorney-General 


APPROVED: 


J."  T!7“TAyOT 

(Acting)  Attorney-General. 
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PRIVATE  srHOCLS*  A school  Incorporated  under  the  provisions  of 
Article  X,  of  Chapter  32,  of  R.  S.  Mo,  1929,  is 
entitled  to  hold  property  for  corporate  purposes 
up  to  an  amount  as  indicated  in  Section  9743,  R,  S, 
Mo.  1929,  and  such  property  shall  be  tax  exempt. 
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Mr.  .,  fm  wearengen 
Asp  latent  rotate  Director 
National  Youth  Admin is trat ion 
Jefferson  City,  Missouri 


Dorr  Kr,  'Oweorengani 

This  will  acknowledge  receipt  of  your  reque  t or 
an  opinion,  wh:ch  reads  as  follows: 


"At  the  request  of  Mr,  Sill lam  E, 
Johnson  of  St,  Joseph,  Mis  ourl,  I 
am  herewith  forwarding  to  you  the 
charter  of  the  Johnson  chool  of 
business  located  at  St,  Joseph, 
Missouri,  This  institution  Is  de- 
sirous of  participating  In  the 
college  aid  program  which  Is  being 
conducted  in  this  state  by  the  Nat- 
ional Youth  Administration  under  the 
conditions  set  forth  in  the  enclosed 
NYA  Bulletin  #5  dated  August  10, 

1 36,  On  Page  2,  Section  2,  of  this 
bulletin  is  set  forth  the  conditions 
of  eligibility  of  institutions  for 
partic ipation. 

Will  you  please  give  this  office 
a written  opinion  of  the  eligibility 
of  this  institution  with  reference 
to  the  non-profit  making,  tax  exempt 
character  of  the  institution  accord- 
ing to  Its  terms  of  organisation  as 
• set  forth  in  its  charter," 


Mr.  W.  A « C wee  rang en 


2- 


Merch  12,  1937 


Ap  ended  to  your  request  Is  a copy  of  the  Rational 
Youth  Administration  Bulletin  So.  5 relating  to  the  student 
aid  program  for  1936  and  1937,  and  -he  original  Pro  1- orma 
Decree  of  Incorporation  of  the  Johnson  School  of  Business. 

90  vave  exanlned  he  Articles  of  /‘greemenfc  of  this 
School  enc  it  appears  therefrom  that  this  fchool  Is  organ- 
ised under  the  rovlsiona  of  Artlole  X,  of  Chapter  32, 
of  S.  Vo.  1929  relating:  to  benevo  ent,  religious,  etc., 
associations,  as  a nor.-proflt  institution,  /a  observed, 
tho  institution  la  organised  ns  a non-p-oflt  school,  but 
aa  to  whether  or  not  the  school's  business  Is  being  con- 
ducted in  a non-profit  manner,  we  can  not  ness  upon  so 
as  to  determine  Its  eligibility  for  aid. 

In  respect  to  your  question  aa  to  whether  tho  In- 
stitution la  tax  exempt,  we  direct  your  attention  to  Sec- 
tion 6,  of  Article  X,  of  the  Constitution  of  Missouri, 
wh'ch  provides  in  oert  ss  follows t 


*‘!he  property,  real  and  personal, 
of  the  itste,  counties  and  other 
mlnleipal  corpora  ti  ns,  and  ceme- 
teries, shell  be  ex  -apt  from  taxa- 
tion. Lota  in  inccrooretod  cities 
or  towns,  or  within  one  mile  of  the 
limits  of  any  such  c lty  or  town,  to 
the  extent  of  one  acre,  and  lots 
one  mile  of  more  distent  from  such 
cities  or  towns,  to  the  extent  of 
five  acres,  with  the  buildings 
thtreon,  may  be  exempted  -rrom  taxa- 
tion, when  the  snme  are  used  exclu- 
sively or  religious  worship,  tor 
schools,  or  for  purposes  purely 
charitable;  also,  such  property, 
real  or  personal,  aa  may  be  used 
exclusively  for  agricultural  or  hor- 
ticultural societies:  Provided, 

That  sveh  exempt 1 ns  Shall  ba  only 
by  general  lew." 
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he  general  law  re*  act  ng  exemptions  of  property 
from  taxation  when  need  for  cert’  In  purposes,  la  found 
in  'action  9743,  R*  S*  Mo.  1929,  and  reads  In  oert  as 
follows: 


" * * * alxth,  lota  In  Incorporated 
cities  or  owns,  or  within  one  mile 
of  he  llmlta  of  any  such  city  or 
town,  to  the  extent  of  one  acre,  and 
lota  one  mile  or  more  distant  from 
such  cities  or  towns,  to  the  extent 
of  five  acres,  with  the  buildings 
thereon,  when  the  same  are  u:  ed 
exclusively  lor  religious  worship, 
for  schools  or  for  purposes  purely 
charitable,  shell  be  exempted  from 
taxation  for  state,  county  or  local 
urposes*" 


In  the  case  of  State  ex  rel  vs,  Johnston  214  Mo*  656, 
the  co  rt  had  before  It  for  consideration  the  above  con- 
stitut lonnl  and  statutory  provisions  a d.  In  passing  upon 
the  question  as  to  whether  or  not  ~rivate  military  schools' 
property  woulr  come  within  the  rurview  of  the  above  statute, 
when  the  proprietor  of  the  sehool  resided  - thin  the  school 
bull  ing  with  hie  tn nlly  having  no  avocation  except  that 
of  running  a school,  would  such  r es ldeneo  destroy  the  exempt- 
ion? m passing  upon  thle  proposition,  he  court,  at  -age  662 
said: 


"It  la  our  opinion  that  viewed  from 
the  philosophy  of  the  thing  and 
measured  by  cardinal  standards  of 
legal  Interpretation,  the  right 
anew  r to  that  question  is.  No*" 


And,  at  oege  663,  the  court  further  saidt 


"(b)  The  phrase  'exclusively 
used'  has  reference  to  the  prlamrj 
and  Inherent  use  as  over  against 
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a mere  secondary  and  Incidental 
1180 • (People  ox  rel,  v.  Lawler, 

77  N,  Y.  : upp,  l,e,  842,  et  seq, ) 

If  the  lncldontal  uae  (In  this 
instance  re  siding  In  the  building) 
does  not  lrterrupt  the  exclusive 
occupation  of  the  building  for 
school  purposes,  but  dovetails 
into  or  rounds  out  those  purposes, 
then  there  could  fairly  be  said  to 
be  left  an  exclusive  use  In  the 
school  on  which  the  law  lays  hold, 
(T-’irat  Un'tarian  Society  v,  Hartford, 
66  Conn,  l.c,  375. )n 


In  the  oase  of  the  City  of  Kansas  v,  Kansas  City 
Medical  College,  111  Ko,  141,  the  court  had  before  It 
for  eons  Ideratlon  the  general  law  as  above  cite  to 
determine  whether  or  not  the  -ereonal  -roperty  of  a 
college  was  exempt  from  taxation  within  the  meaning 
or  the  statute  and.  In  passing  upon  this  question, 
snld,  at  page  146: 


**So  that  it  only  remains  for  us  to 
determine  whet  er  the  words,  'the 
lot  with  the  buildings  thereon,' 
can  be  construed  to  Include  the  -er- 
sonsl  property  used  in  the  bullJlng 
enr.  not  s pert  of  the  reelty  In  law* 

We  are  very  clear  that  they  do  not, 

a 

The  evident  purpose  was  to  exempt 
a certain  amount  of  real  eatate.  This 
la  obvious  from  the  lined  late  context. 
In  the  next  succeeding  clause  the 
exemption  of  agricultural  and  horticul- 
tural property  Is  extended  to  both 
real  and  personal  property.  Neither 
the  language  of  the  ex  option,  nor 
the  rovislona  in  perl  materia  will, 
in  our  opinion,  ac’mlt  of  any  other 
cona true t ion  than  that  we  have  given 
It,  The  nurpoae  is  clear  to  limit 
the  ex  option  to  real  estate  and  to 
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■ definite  amount." 


CONCLUSIOI 


It  la  the  opinion  of  thla  dapertraent  that  this 
Institution  le  incorporated  as  a non-profit  association, 
but  as  to  whether  or  not  the  Institution  is  operating 
as  such  is  a question  of  fact  we  or  n not  uasa  upon. 

f / • 

We  further  conclude  that  thla  Institution's  real 
estate  Is  tax  exempt  to  the  extent  of  one  acre  if  its 
real  estate  be  In  an  incorporated  city  or  town,  or 
within  one  mile  of  the  limits  of  any  such  city  or  townf 
wntf,  lots  one  mile  or  more  distent  from  such  city  or 
town  t S the  extent  of  five  acres  with  the  bullrings 
thereon,  when  auch  property  is  used  exclusively  f or 
its  corporate  purposes. 


Respectfully  submitted. 


HU3.ELL  C.  3T0JTE 

Assistant  Attorney  Oenerrl 


APrRCVbD] 


(Acting)  / t tor nay  General 
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PUBLIC  ADMINISTRATOR: 


Term  of  office.  Eligibility  to 
office  not  affected  by  time  of 
filing  surety  bond. 


January  25,  1957* 


Honorable  R.  W*  Tener 
Proteat  e Judge 
Newton  County 
Neosho,  Missouri 

Dear  Sir: 


We  acknowledge  your  request  for  an  opinion  dated 
January  14,  1937,  which  reads  as  follows: 

ffThe  newly  elected  Public  Adminis- 
trator filed  his  bond  in  the  County 
Clerk's  office  December  26th,  1936, 
and  it  was  approved  by  the  county 
court* 


"Yesterday  January  13th,  1937,  the 
bond  was  handed  to  me  by  the  county 
clerk,  and  no  action  was  taken  by 
this  court* 

"Under  Sec*  296  and  297,R.  V.  S.  1929, 
what  court  should  approve  the  bond 
of  the  Public  Administrator? 

Under  Section  296,  can  the  bond  be 
filed  after  Jan*  1st,  as  required  by 
aald  section,  and  if  filed  after 
that  date  can  it  be  approved,  if  a 
good  bond  is  filed,  or  should  the 
old  Public  Aiimlniatrator  hold  over? 

"It  has  been  the  practice  in  this 
county  for  the  Probafee  Judge  to  ap- 
prove this  bond,  but  it  was  handled 
by  the  county  court  this  election*" 

Article  XIV,  Section  5,  of  the  Missouri  Constitution 
provides: 

"in  the  absence  of  any  contrary  pro- 
vision, all  officers  now  or  hereafter 
elected  or  appointed,  subject  to  the 
right  of  resignation,  shall  hold 
office  during  their  official  terms. 
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and  until  their  successors  shall  he 
duly  elected  or  apoointed  and  quali- 
fied.* 

i # • • * f „ • . 

Section  296,  R.  S.  !o.  1929,  provides s 

"livery  county  in  this  state,  and  the 
city  of  St*  Louis,  shall  elect  a nub- 
ile administrator  at  the  general  e 
election  in  the  year  1880,  and  every 
four  years  thereafter,  who  shall  be 
ex  officio  public  guardian  and  curator 
in  and  for  his  county*  Before  enter- 
ing on  the  duties  of  his  office,  he 
shall  take  the  oath  required  by  the 
Constitution,  and  entefe  into  bond  to 
the  state  of  Missouri  in  a sum  not 
less  than  ten  thousand  dollars,  with 
two  or  more  securities,  approved  by 
the  court  and  conditioned  that  he 
will  faithfully  discharge  all  the 
duties  of  his  office,  which  said  bond 
shall  be  given  and  oath  of  office 
taken  on  or  before  the  first  day  of 
January  following  his  election,  and 
it  shall  be  the  duty  of  the  Judge  of 
the  court  to  require  the  oublic 
administrator  to  make  a statement 
annually,  under  oath,  of  the  amount 
of  property  in  his  hands  or  under 
his  control  as  such  administrator, 
for  the  purpose  of  ascertaining  tne 
amount  of  bond  necessary  to  secure 
such  property;  and  the  court  may 
from  time  to  time,  as  occasion  shall 
require,  demand  additional  security 
of  such  administrator,  and,  in  default 
of  giving  the  same  within  twenty  days 
after  such  demand,  may  remove  the 
administrator  and  appoint  another** 

Section  297,  R.  S.  Mo*  1929,  provides* 

"His  certificate  of  election,  official 
oath  and  bond  shall  be  filed  and  re- 
corded in  the  office  of  the  clerk  of 
said  court,  and  copies  thereof,  certi- 
fied under  the  seal  of  such  court. 
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shall  be  evidence.  Any  person 
Injured  by  the  breach  of  such 
bond  may  sue  upon  the  same  In  the 
name  of  the  state  for  his  own  use." 


Section  501,  R.  S.  Mo.  1929,  provides* 

"^Vhen  a public  administrator  has 
been  appointed  to  take  charge  of 
an  estate,  he  shall  continue  the 
administration  until  finally 
settled,  unless  he  resigns,  dies, 
is  removed  for  cause,  or  is  dis- 
charged in  the  ordinary  course  of 
lav  as  the  administrator*" 

46  C.  J.,  Section  32,  p*  937,  states  the  lav  thus* 


"Statutes  imposing  qualifications 
should  receive  a liberal  construction 
in  favor  of  the  right  of  the  people 
to  exercise  freedom  of  cholee  in  the 
selection  of  officers* 

"There  is  a presumption  in  favor  of 
eligibility  of  one  who  has  been 
elected  or  appointed  to  public 
office* 

"Provisions  not  intended  to  restrict 
the  rights  of  the  individual,  but  to 
secure  the  faithful  and  efficient 
performance  of  public  duties,  are 
not  deemed  to  Impose  additional 
qualifications  as  to  eligibility*” 

In  Missouri,  the  filing  of  a bond  is  a prerequisite 
to  the  full  title  of  office  for  in  Ijc  Parte  Craig,  130 
Mo*  590,  1*  c*  099,  32  3.  W.  1121,  the  court  said* 

"It  appears  to  us  that  until  Mr* 

Mash  has  given  bond,  approved  as 
required  by  lav,  he  is  not  in  po- 
sition to  demand  of  Mr.  Craig 
immediate  possession  of  the  office. 


Hon*  K* 


W.  Toner 


January  25,  1937* 
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In  that  state  of  the  case,  Mr*  Craig 
could  not  properly  be  hela  guilty 
of  contempt  in  not  giving  the  office 
and  its  public  documents  to  Mr*  Nash* 
On  the  contrary,  Mr* Craig,  in  such 
circumstances,  was  entitled  to  re- 
main In  the  office  by  virtue  of  his 
commission,  until,  at  least,  Mr* 

Nash,  the  contestant-  had  fully 
qualified  according  to  law  to  enter 
on  his  duties*  Under  the  constitu- 
tion and  the  law,  until  Mr*  Nash 
qualified,  Mr*  Craig  was  rightfully 
in  the  office* " 


In  Missouri,  the  statutory  requirement  that  a bond 
be  filed  within  a prescribed  time  has  been  held  to  be 
directory  only,  for  in  State  v*  Texas  County,  44  Mo*  230, 
1*  c*  231,  the  court  saidt 

"It  seems  that  the  action  of  the 
court  In  rejecting  the  bond  was 
arbitrary  and  oppressive.  No  evi- 
dence was  permitted  to  be  introduced 
to  show  the  solvency  of  the  sureties; 
but  the  court,  acting  of  their  own 
motion,  summarily  rejected  the  same, 
and  declared  the  office  vacant  on 
the  same  day,  without  giving  any 
time  to  f lie  a now  bond*  When  relhtor 
did  present  an  additional  bond,  the 
court  refused  to  entertain  it  for 
the  reason  that  an  appointment  had 
been  made,  and  it  was  too  late*  Ad- 
mitting that  the  first  bond  was  In- 
sufficient, the  action  of  the  court 
In  proceeding  to  declare  the  office 
vacant  on  the  day  of  its  rejection, 
and  appointing  another  person  to  fill 
the  office,  was  totally  unwarranted* 

If  the  time  originally  prescribed  by 
law  for  filing  the  bond  had  expired 
when  these  proceedings  wore  had,  that 
created  no  forfeiture*  The  statute  as 
to  time  is  directory*" 

In  the  case  of  State  ex  rel*  v*  Kennedy,  25  Mo*  App* 
384,  the  court.  In  construing  the  Statute  dealing  with 
public  administrators,  said  at  1*  c*  388: 
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"We  are  of  the  opinion  that  the 
true  meaning  of  the  statute  is 
that  a public  administrator  con- 
tinues to  administer  estates  In 
his  hands  even  after  the  expir- 
ation of  his  ter*  of  office,  un- 
less he  dies,  resigns  his  office, 
is  removed,  or  is  otherwise  dis- 
charged according  to  law*  In  this 
casp,  as  before  stated.  Kennedy 
resigned  his  office,  his  resignation 
was  accepted  by  the  governor  and 
his  successor  appointed*  He  thereby 
became  Incapacitated  to  further  ad- 
minister estates  In  his  hands  and 
his  duties  devolved  upon  his  suc- 
cessors* His  functions  as  admin- 
istrator ceased  as  effectively  as 
If  he  had  been  removed  from  office* 
The  express  provision  of  the  statute 
is  that  he  shall  continue  the  ad- 
ministration ’unless  he  resigns*1" 


CONCLUSION* 


There  are  no  statutes  or  cases  in  Missouri  which 
specify  with  particularity  when  the  term  of  the  office 
of  the  public  administrator  shall  commence*  We  construe 
Section  296,  supra,  to  mean  that  the  public  administrator 
shall  give  the  required  bond  before  entering  upon  the 
discharge  of  his  duties*  Our  construction  Is  in  accord- 
ance with  accepted  modes  of  statutory  construction,  there 
being  a presumption  of  eligibility  in  favor  of  the  people's 
choice*  A reading  of  the  act  relating  to  public  admin- 
istrators, and  especially  Section  301.  supra,  and  the 
cases  decided  thereunder,  shows  that  the  duties  of  a 
public  administrator  do  not  begin  or  end  with  a tern, 
but  rather  begin  when  estates  are  placed  in  his  hands, 
and  said  estates  continue  in  his  hands  even  after  the 
expiration  of  his  term,  unless  he  dies,  resigns  his  of- 
fice, is  removed,  or  Is  otherwise  discharged  according 
to  law*  See  State  ex  rel*  v*  Kennedy,  supra* 

We  are  of  the  opinion  that  under  the  provisions  of 
Section  296,  supra,  the  probate  court  Is  the  proper  court 
to  approve  the  bond  of  a public  administrator,  and  that 
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he  must  exercise  reasonable  discretion  in  perf orming 
this  duty.  We  are  of  the  opinion  that  the  statute  as 
it  relatec  to  "the  first  day  of  January"  is  merely 
directory,  and  the  surety  bond  can  be  filed  in  the  Pro- 
bate Court  and  approved  after  that  date  and  not  affect 
the  newly  elected  administrator *8  eligibility  to  said 
office. 

It  is  our  opinion  that  under  the  Constitution  of 
Missouri,  the  old  public  administrator  holds  over  until 
the  newly  elected  public  administrator’s  bond  be  approved 
by  the  probate  court,  but,  on  the  other  hand,  it  is  not 
in  the  power  of  the  probate  court  to  arbitrarily  refuse 
to  approve  a good  bond  as  a subterfuge  for  keeping  an 
otherwise  elected  and  qualified  office  holder  from  taking 
full  title  to  his  office* 


Respectfully  submitted 


WM.  ORR  SAWTLRS 

Assistant  Attorney  General. 


APPROVED  i 


3.  

(Acting)  Attorney  General. 
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COUNTY  CLERKS: 


County  Courts  cannot  presist  in  keeping 
a county  clerk  on  a fee  basis  until  the 
expiration  of  the  term  for  which  the 
county  clerk  was  elected* 


l 

September  22,  1937. 
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Mr.  William  H.  Tollman 
Clerk  of  the  County  Court 
Cole  County 

Jefferson  City,  Missouri 
Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  for 
an  opinion,  reading  as  follows: 

"Till  you  please  send  me  an  opinion 
cn  Laws  of  Missouri,  Section  11811, 
page  440,  Act  of  Legislature  1937, 
whereby  county  clerks  are  put  on  a 
salary,  payable  monthly,  instead  of 
cn  a fee  basis,  payable  quarterly. 

"Can  the  county  court  persist  in 
keeping  the  county  clerk  on  a fee 
basis  until  the  end  of  our  term, 

December  31,  1938,  if  our  budget 
permits  us  to  draw  full  salary  be- 
ginning September  6,  1937,  when  the 
new  law  became  effective." 


Formerly,  until  the  passage  of  Section  11811,  Laws 
of  Missouri,  1937,  at  page  440,  the  county  clerks  were 
paid  on  a fee  basis.  The  county  clerks  were  permitted 
to  retain  up  to  a certain  amount  according  to  the  pop- 
ulation of  the  various  counties.  If  the  amount  per- 
mitted to  be  retained  was  not  received  or  earned  during 
the  year,  the  clerks  were  limited  to  the  amount  received 
and  earned.  Laws  of  Missouri,  1933,  page  369. 

The  pertinent  part  of  Section  11811,  supra,  which 
we  have  considered  in  determining  your  request  for  an 
opinion,  reads  as  follows: 

"The  clerks  of  the  county  courts  of 
this  State  and  their  deputies  and 
assistants  shall  receive  for  their 
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services  annually,  to  be  paid  out 
of  the  county  treasury  in  monthly 
installments  at  the  end  of  each 
month  by  warrant  drawn  by  the  county 
court  upon  the  county  treasury,  the 
following  sums:" 

Other  parts  of  this  section  relate  to  the  amount  of 
salaries  to  be  paid  dependent  upon  population,  together 
with  amounts  for  deputy  hire;  duty  of  clerk  to  charge 
fees  and  collect  the  same  accruing  to  their  offices;  and 
reports  of  fees  collected.  Bo  where  in  this  section  is 
it  mentioned,  nor  may  it  be  contemplated  that  the  county 
clerk  is  to  remain  on  a fee  basis  until  the  end  of  the 
term  for  which  he  is  elected.  In  considering  this  sec- 
tion we  have  considered  the  law  before  its  repeal.  As 
vas  said  in  the  case  of  State  v.  Henson,  157  S.  ft.  968, 

969 1 

"In  ascertaining  the  intent  of  the 
law  makers,  it  is  always  permissible 
and  appropriate  to  consider  the  con- 
dition of  the  law  prior  to  the  passage 
of  the  Act  to  be  construed." 

fte  have  noted  from  sections  11811,  Laws  of  Missouri, 
1953,  page  570,  that  amended  section  11811,  R.  S.  Mo.  1929, 
which  reduced  the  amount  of  fees  a county  clerk  was  per- 
mitted to  retain  as  salary  in  some  Instances,  contained 
this  proviso: 

"Provided,  further,  that  until  the 
expiration  of  the'lr  present  term  of 
office,  the  person  holding  the  of- 
fice of  County  Clerk  shall  be  paid 
in  the  same  manner  and  to  the  same 
extent  as  now  provided  by  law  pro- 
vided that  this  act  shall  not  ap^ly 
to  counties  in  which  such  clerks  now 
or  may  hereafter  receive  a fixed  sal- 
ary in  lieu  of  all  fees,  connlsslons 
and  emoluments.” 


Mr.  W.  H. 
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Thus  when  we  con8ider  the  latter  section  with  the 
previous  section  of  the  law,  it  becomes  obvious  that 
the  Legislature  did  not  intend  the  county  clerks,  now 
holding  office,  were  to  receive  fees  earned  up  to  a 
certain  amount  for  one  year*s  service,  until  the  ex- 
pirat'on  of  their  present  term,  but  that  they  should 
be  paid  on  an  annual  basis  from  and  after  the  passage 
of  the  Act.  Had  the  Legislature  intended  that  they 
were  to  be  paid  in  the  same  manner  as  before. the  en- 
actment of  the  present  section  until  the  expiration 
of  their  terms  of  office,  it  is  reasonable  to  assume 
it  would  have  been  provided  for*  Pembroke  v.  Houston 
79  S.  W.  470,  471;  Pate  v*  Ross  64  S.  W.  (2d>  931,963* 


Your  will  have  noted  from  the  pertinent  part  of 
the  section  above  set  forth  that  the  county  clerks 
shall  receive  for  their  services  annually,  certain 
salaries  to  be  paid  out  of  the  county  treasury,  in 
monthly  Installments,  at  the  end  of  each  month,  by 
a warrant  drawn  by  the  County  Court  upon  the  County 
Treasury.  The  use  of  the  word  "shall*  in  the  perti- 
nent part  of  this  section  indicates  a mandate,  and 
when  the  word  "shall"  is  used  in  the  sense  as  is  indi- 
cated by  this  section,  the  statute  is  mandatory.  Ex 
parte  Brown,  297  S*  W.  445;  State  ex  rel  Stevens  v* 
Wurdeman,  246  S.  Y>.  189. 


V/e  observe  that  Section  11611,  supra,  as  amended 
by  the  Laws  of  Missouri,  193V,  did  not  increase  the 
salary  which  the  county  clerks  had  been  permitted  to 
retain  under  the  provisions  of  Section  11811,  Laws  of 
Missouri,  1933*  The  changing  from  a fee  baris  to  a 
salary  of  public  officers  has  heretofore  met  with  the 
approval  of  the  Supreme  Court  of  this  State  in  the  case 
of  State  ex  rel  Eranons  v*  Farmer  271  Mo*  306,  although 
in  that  case  the  question  before  the  Court  was  the  com- 
pensation of  circuit  clerks*  In  a very  recent  opinion 
by  this  department,  directed  to  the  Honorable  Walter  G* 
Stillwell,  Prosecuting  Attorney  for  Marion  County, 
Hannibal,  Mlesourl,  we  saldi 

"The  almost  identical  question  was 
before  the  Supreme  Court  involving 
the  compensation  of  the  circuit 
clerks  in  a similar  situation  in 
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In  State  ex  rel.  Immons  v*  Farmer, 

271  Mo*  306,  and  evidently  the 
Legislature  had  before  It  this  case 
vhen  House  Bill  No.  177  was  Intro- 
duced, and  attempted  tc  ipeet  and 
comply  with  the  principles  as  an- 
nounced In  this  case*  It  Is  a very 
similar  situation  and  In  substance 
the  court  held  that  the  fixing  of 
the  salaries  of  circuit  clerks  at 
the  same  amounts  they  were  permitted 
to  retain  In  any  one  year  from  the 
fees  collected  by  them.  Is  not  vio- 
lative of  the  constitutional  provi- 
sion declaring  that  *the  compensa- 
tion of  no  state,  county  or  municipal 
officer  shall  be  increased  during 
his  term  of  office* 


CONCLUSION. 


In  view  of  the  above  it  Is  the  opinion  of  this 
department  that  the  County  Court  can  not  persist  in 
keeping  a county  clerk  on  a fee  basis  until  the  expl 
ration  of  the  term  for  which  the  county  clerk  was 
elected* 


Respectfully  submitted 


RUSSELL  C.  STONE 
Assistant  Attorney  General* 


APPROVED* 


7 rrmai 

(Acting)  Attorney  General* 
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COUNTY  HIGHWAY 
COUNTY  HlffllWAY 
COUNTY  COURTS: 


COMMISSION:  Expanses,  mileage  and  per  diem 

for  traveling  outside  the  county. 

ENOINiiERi  Expenses,  mileage  and  per  diem 

^or  traveling  outside  the  county. 

Right  to  per  diem  for  same  day  as  County 
Court  and  County  Board  of 
Equalisation. 


March  0,  1937, 


& 


Hon.  S.  S.  Thompson. 

residing  Judge,  New  Madrid  County  Court, 
Port Hgevi lie , New  Madrid  County,  Mo. 


De«r  Sir: 

A request  for  an  opinion  has  been  r< 
from  you  under  date  of  January  la,  1937,  suoh  'request 
being  in  the  folio  ing  terms: 


"I  am  enclosing  a letter  C.  ft.  Brown, 

Chief  Engineer  State  High-way  Dap't • which 
is  self  explanatory.  Our  Clark  wrote  y.  u about 
one  week  ego  in  reference  to  this  same  matter. 


I have  another  letter  from  Mr.  Brown, 
who  states  the  mooting  rsfcrred  to  will  be 
held  in  St.  Louis,  f/17/18/lf .37,  at  Btstler 
Hotel . Ti.is  is  very  important  that  we 
should  know  if,  we  have  a legal  authority 
to  pay  the  Expenses  Mileage  end  Per-dlem, 
for  the  Court,  and  Co.Hlghway  Engineer,  and 
County  Highway  Commission,  to  attend  this 
or  similar  meetings  which  under  the  WFA  system 
often  requires  the  C >urt  and  Co.  Highway  En- 
gineers presents. 

Relative  to  the  C' unty  C urt  and  Boarc  of 
Equalization  being  held  at  the  aane  time  and 
same  days  and  bo ing  Paid  for  both,  Provided 
we  actually  transect  Court  Business. 

It  very  often  happens  that  Tax  payers 
attend  the  Board  of  Equalization  to  have  an 
adjustmont  madu  before  paying  their  lW3d 
Taxes,  due  to  land  being  deducted  that  is 
oocupled  by  Public  Soada,  Ditches,  Levees 
or  land  that  has  caved  in  the  lf*S6.  River, 
etc.  ! 7n  know  if  we  transact  the  business 
and  Court  not  in  seed  n It  is  illsgal,  and 
it  works  s hardshl.  on  tha  Tax  payer*  And 
since  there  is  no  law  that  provides  that  a 
Curt  oannot  make  a charge  for  both  Court 
anr.  Board  of  Equalization,  ao  we  want  to 
know  wh  t to  do  in  such  coses,  it  does  seem 
that  the  Court  rhould  be  paid  for  both  dsys 


tJ2  - Ron.  s.  S.  Thompson 
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whon  they  actually  transact  auch  bualnaaa. 

If  we  are  not  entitled  to  pay,  it  would  cer- 
tainly be  illegal  to  traneeot  any  kind  of 

business. 

Will  you  be  so  kind  as  to  inform  me  on 
the  matters  above  mentioned  at  jrur  very  earliest 
convenience.  Thanking  you  in  advenes  for  an 
early  reply,  I an  * r ' 

P.S.  Urn  have  a County  Road  k Bridge  Fund,  also 
e Road  Refund  account  In  addition  to  the  regular 
special  Road  and  Bridge  Fund,  the  letter  la 
used  in  the  various  Road  Districts  as  is  School 
Money.  The  expenses  could  be  paid  out  Road  Re- 
fund Account  for  auch  expanses  as  sbova  raontion- 
ed." 


Under  date  of  liareh  4,  1987  we  rendered  an 
opinion  to  Hon.  R.  t.  Jones,  Clerk  of  yur  Court,  in  whieh 
we  answered  j<  ur  ouaations  about  per  dlert,  nil  sags  and  ex- 
panses of  the  members  of  your  court  in  attending  the  annual 
meeting  of  the  Highway  Engineers*  Association  in  St.  Louie, 
and  in  risking  trips  to  Jeff arson  City  in  connection  with 
road  matters.  We  refer  you  to  that  opinion,  whioh  you  have 
doubtless  i^ean,  for  our  conclusions  on  theao  matters  and  our 
views  on  the  general  principles  applicable  to  the  fees  and 
expenses  of  oounty  offloera,  whioh  need  not  be  repeated  here. 

This  1 saves  for  answer  your  questions  about 
reimbursement  of  the  members  of  the  County  Highway  Commission 
and  the  County  Engineer  for  attendaice  at  this  and  aimllar 
nestings,  and  also  the  question  of  the  right  of  members  of 
the  County  Court  to  per  diem  for  sitting  sa  the  County  Court 
and  also  as  the  County  Board  of  Equalization  on  the  aame  day. 


Z. 

c^trarr  highway  c^itnsaxoii. 

R.  3.  tfo.  1989,  section  7886  provides  for  the 
creation  and  establishment  in  the  several  counties  of  this 
state  of  a County  Highway  Corsnisaion  of  four  members  ’•who 
shall  serve  without  compensation" . This  statute  eliminates 
any  allowance  of  per  diem  to  the  aeafcera  of  the  Commission, 
and  since  there  is  no  statute  giving  the  members  of  the 
Commission  a right  to  mileage,  no  mileage  ean  be  olaimed. 


#*  - Hon.  8.  9.  Thompson 


March  5,  1037 


There  remains  the  question  of  their  expanses  on  these  trips 
and  this,  according  to  the  doo trine  of  2tate  ex  ral  Bradshaw 
v.  Haoknann,  STS  Vo.  6C0,  tOd  s.W.  448  (1019),  as  explained 
in  our  opinion  to  Ur.  /ones,  will  depend  on  whether  this 
traveling  Is  neoeasary  aa  a part  of  the  duties  of  the  members 
of  the  Commission. 

R.  S.  Vo.  1929 ( emotion  7961  directs  the  county 
court,  after  the  com  lotion  of  a highway,  to  convey  it  to  the 
County  Highway  Commission  ’•who  shell  thereafter  hove  oontrol 
and  supervision  thereover”  • duct  Ion  7962  gives  the  Coraniselon 
"absolute  Jurisdiction  and  oontrol  over  all  highways  constitut- 
ing s part  of  the  sounty  highway  systoai”.  Bastion  7963  pro- 
vides as  followst 

’Tha  county  highway  ooiriission  is  hereby 
authorized  and  empowered  to  receive,  and  expend, 
in  the  eonstruotion  end  maintenance  of  sounty  high" 
ways,  any  n.ney  or  property  that  may  bs  oppropriat- 
• ed  or  donated  by  any  rainlolpal  corporation,  special 
road  district,  township,  or  private  individual,  and 
to  use  and  employ  whatever  neons,  methods,  or  power, 
that  nay  be  necessary  In  the  construction  and  main- 
tenance of  said  county  highways,  including  the 
power  to  build  culvorts  and  bridges,  fer  which  pur- 
poses the  county  highway  commission  is  hereby  em- 
powered to  sqploy  such  technical  and  other  holp  as 
nny  be  deemed  necessary  for  the  administration  and 
enforcement  of  this  artiole.” 

Section  7364  authorizes  the  county  court  to  make  additional 
contributions  to  the  Commission  end  section  7868  provides  for 
reports  to  the  county  oourt  by  the  Comnlosion  "showing  in 
detail  the  amount  of  money  received,  end  how  applied". 

The  language  of  these  statutes  gives  the  County 
Highway  Commission  broad  owe re  and  responsibilities  in  coniso- 
tlon  with  the  oounty  highways.  The  use  of  language  like  "absolute 
Jurisdiction  and  oontrol  over  all  highways"  denotes  a grant  of 
power  seemingly  as  camcrehenaive  as  could  be  made.  The  power 
"to  use  and  a-iploy  whatever  means,  methods,  or  power,  that  may 
be  nooeaaary  In  the  construction  end  aaintenamoe  of  said  oounty 
highways’*  would  give  the  aeafeers  of  the  County  Highway  Commission 
the  right  to  travel  outside  the  county,  if  such  travel  was 
necessary  to  the  proper  and  efficient  discharge  of  the  duties 
of  their  office.  There  is  nothing  in  these  statutes  about  the 
County  Highway  Co  •'■.lesion  limiting  their  functions  to  the  oounty, 
or  to  adjudicating  disputes  or  merely  sitting  as  a Commission, 
and  a fair  eonstruotion  of  these  statutes  would  give  them  the 


#4  - Eon.  3.  8.  Thonpaon 


March  5,  1937 • 


right  to  travel  nnd  to  oharge  their  traveling  expenses  to 
the  o aunty  un.  er  the  circumstances  Just  described.  Doubt- 
less the  feet  that  the  senbers  of  the  Coanleslon  perform 
a substantial  public  service  without  nny  coryensatlon  would 
not  be  s suff'.oieitt  legal  reason  for  relnJmralng  them  for 
their  expenses  If  the  statutes  did  not  warrant  such  reim- 
bursement, but  this  faot  wakes  the  finding  cf  nueh  authority 
more  agreeable. 


n. 

C'WTT  VE0I17F?E  . 

The  County  Kiglsrny  Engineer  In  your  county,  under 
R.  3.  Mo.  19!*:,  section  8008,  receives  a salary  in  an  amount 
to  be  fixed  by  an  order  of  your  County  Court,  not  to  be  less 
than  0300.00  nor  more  than  £8,000.00  per  annua.  Tharefors  no 
question  of  per  dien  arises.  There  ie  no  statute  allowing 
the  Engineer  any  mileage  and  therefore  he  is  in  the  aane 
position  as  the  Judges  of  the  County  Court  end  aeabers  of 
the  County  Highway  Cor’-nlsaion  as  to  mileage.  Uncar  section 
6013  the  County  nighwey  Engineer  Is  given  "direct  supervision 
over  all  public  roads  of  the  oounty,  and  over  the  road  overseere 
an-  of  the  expenditure  of  all  county  and  district  funds  mads 
by  the  road  overseers  of  the  county".  In  -.'Ur  opinion  the 
reaeons  governing  the  allo.ance  of  expenses  of  tha  County 
Highway  Conrlesion  for  attendance  at  the  Highway  Engineers* 
Association  nesting  and  similar  nestings  apply  likewise  to 
tha  attendance  of  the  County  Highway  Engineer  at  such  meetings. 
United,  of  o<xiree,  as  ore  such  expenses  of  the  Highway 
CoarJLssion,  to  such  expenses  an  are  naoeeaary  to  the  proper 
and  efficient  discharge  of  tha  dutica  of  tha  offioe. 


P.H  PI  TV  Afi  C0U J f JUPOK  AKD 
M VBKh  OF  C0UNTT  BOaRP  OF 
K’UAEIZaTI'V  FOR  SAME  DaT. 

In  our  opinion  to  Mr.  Jones  wo  quoted  frore  sections 
77092  and  11760  of  the  Missouri  Statutes,  which  fix  a $5.00  per 
dien  for  Judges  of  the  county  court  "for  each  day  necessarily 
engaged  in  holding  court". 

R.  8.  Mo.  1929,  aeotlnn  £816  provides  as  follower 

"The  Judges  of  the  eounty  court,  the  oounty 
surveyor , the  county  assessor,  the  sheriff,  and 
the  county  dark  shall  raoaiva  15.00  par  day  far 
eeoh  day  t^ey  shall  eot  aa  members  of  the  eounty 
board  of  equalisation t Provided,  that  this  seo- 
tlon  ahall  not  apply  to  boards  of  equalisation  who 
are  paid  a salary. • 
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In  Throop  on  Public  Officers,  section  40ft, 
it  la  stated  as  s general  pro  ositlcn  that  whore  the  sane 
person  holds  two  offices,  and  the  offices  are  compatible, 
their  holder  can  reoeivs  compensation  etteohed  to  each. 

This  is  announce#  as  the  rule  in  Missouri,  siting  Stats  T. 
Welker,  07  Mo.  162,.  10  8.W.  434  (1888),  overruling  State 
▼.  Holladay,  67  Mo.  64  (1877).  a familiar  Illustration 
of  this  principle  is  a circuit  judge  who  also  sits  as  a jury 
commissioner  and  receives  the  salary  of  both  off less  (See 
for  example  R.  3.  'to. 1020,  section  1172). 

However,  Ur.  Throop  in  the  same  aection  referred 
to  above,  after  stating  that  principle,  continues  as  follows* 

n%hera  the  condensation  is  s per  dien  allow- 
ance for  the  same  day's  servioe,  the  offloer  can- 
not have  such  allowance  for  the  same  day's  service, 
in  each  of  two  or  more  offices  held  by  him.  County 
Coamiealonars  v.  Bromley,  108  Ind.  158. M 


In  conclusion  it  is  our  opinion  that  the  members 
of  the  County  Highway  Commission  and  the  County  Highway  Dn- 

J inear  in  Hew  Madrid  County  cannot  be  allowed  mileage  or  per 
lem  in  attending  a meeting  outside  the  county,  of  the  High- 
way Engineers*  Aasoolatlon,  or  in  going  to  Jefferson  City 
or  elsewhere  outside  the  county  on  highway  » attars,  but  that 
they  can  be  allowed  their  expenses  on  auch  trips  when  such 
trips  are  necessary  to  the  proper  and  efficient  discharge  of 
the  duties  of  their  offices.  It  is  our  further  opinion  that 
members  of  your  county  court  cannot  receive  per  diem  for  the 
same  day,  as  both  members  of  the  county  court  end  aa  members 
of  the  County  Board  of  Equalisation. 


Vary  truly  yours. 


AFPRCVBDj 


EDWARD  H.  UHT  SR, 

Assistant  Attorney  General. 


TTIOS™ 

(Acting)  Attorney  General 
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OLD  AGE  ASSISTANCE:  House  Concurrent  Resolution  No,  16  in  Senate 

Journal,  p.  580,  as  it  applies  to  Old  Age 

Assistance  and  the  Old  Age  Assistance  Department* 


*»ay  13  , 19  3 7 * 


Honorable  Alien  M*  Thompson 
Commissioner 

Old  Age  assistance  Department 
Jefferson  City,  Missouri 


Dear  6irx 


This  Department  is  in  recsi  pt  of  your  le  tter  of 
Lay  1,  1937,  requesting  an  opinion  as  follows: 

"Joint  Resolutions  of  the  House  and 
Senate,'  No*  3 and  No*  16,  were  unani- 
mously adopted  authorising  the  various 
state  departments  to  proceed  with 
their  usual  payments  of  salary  and 
other  expense  incidental  to  the  opera- 
tion of  their  offices,  X assume  that 
you  have  copies  of  both  Resolutions 
referred  to,  and  you  will  note  that 
the  usual  limit  was  not  placed  on  Old 
Age  Asslstsnce  grants  and  administra- 
tion* 

"I  would  like  to  Inquire  if  this  means 
that  we  are  to  be  confined  to  the  1935 
and  1936  appropriation  of  *2,500,000.00, 
likewise  to  the  amount  allowed  for  admin- 
istration for  that  period*" 

Ibis  question  necessarily  calls  for  an  Interpretation 
of  what  was  the  Intention  of  the  Legislature  when  it  passed  said 
Resolution*  a part  of  House  Concurrent  Resolution  No*  16  in  the 
Senate  Journal,  at  page  580,  is  as  follows: 

"be  it  resolved  by  the  House  of  Repre- 
sentatives, the  senate  concurring  therein. 

That  the  btate  auditor  be  requested  to 
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audlt  and  the  State  Treasurer  to  pay 
only  such  claims  against  the  state  as 
are  authorised  by  the  statutes  for 
salaries  and  necessary  expenses,  in- 
cluding traveling  expenses  and  postage 
maintaining  and  operating  the  of flee 
of  ***«■#*«*•&#******** 

Old  Age  Assistance  Department,  Old  Age 
assistance,  ***«•;  be  it  further 

"Resolved  that  the  State  Auditor  is 
hereby  requested  to  only  audit  an 
amount  not  to  exceed  one- twenty- fourth, 
for  each  of  the  months  of  April,  May 
and  June  of  the  appropriation  made  for 
these  various  institutions  and  depart* 
ments  for  the  h st  biennial  period, 
except  that  he  is  requested  to  audit  an 
amount  not  to  exceed  one-eighteenth  of 
said  appropriation  for  each  of  said 
months  for  the  State  School  for  the 
Deaf  and  for  the  State  School  for  the 
Blind,  and  one-twelfth  per  month  for 
Governor*  a Office  and  provided  further 
that  this  paragraph  shall  not  apply  to 
the  Old  Age  Assistance  Department  or 
Old  Age  Assistance;  ****»" 

We  do  not  find  any  precedent  in  this  State  to  be  used 
as  a guide  in  the  construction  of  resolutions  such  as  this, 
but  in  other  jurisdictions  resolutions  of  legislatures  have  been 
before  the  courts.  In  Haves  St  Co.  v.  Trigg  & Co.,  66  S.  S., 

1.  c.  563,  the  Supreme  Court  of  Virginia,  in  speaking  of  Joint 
Resolutions  of  Congress,  said: 

"The  difference  between  an  act  of  Congress 
and  a joint  resolution  is  that  the  former 
governs  all  person  a under  the  Jurisdiction 
of  the  enacting  power,  idille  the  latter 
is  but  a rule  for  the  guidance  of  the 
agents  and  servants  of  the  sovereign. " 

It  I s clear  than  that  the  Joint  Resolution  in  the  instant 
case  is  not  a law  by  which  the  funds  available  for  Old  Age  Assist- 
ance, and  the  Old  Age  Assistance  Department  are  to  be  determined, 
but  is  merely  a rule  to  be  used  as  a guide. 


/ 
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In  iOin  -rbor  a.  Go*  v*  United  States,  74  L*  Ed.,  1*  o* 
1105,  the  Supreme  Court  of  the  United  States  said* 

"The  measure  that  is  before  us  is  the 
Joint  resolution  which  emerged  from  the 
legislative  deliberations  and  proceedings* 

It  is  brought  here  to  the  end  that  we 
may  determine  its  proper  construction, 
rtiich  of  course  is  to  be  done  by  applying 
to  it  the  rules  applicable  to  legislation 
in  general  *a 

‘‘hat  part  of  the  Resolution  with  which  we  are  concern- 
ed is  in  two  paragraphs  which  we  have  set  out,  supra*  The  first 
requests  the  Auditor  to  audit  and  the  Treasurer  to  pay  those 
claims  against  the  State  that  are  authorised  by  statute  and 
enumerates  the  various  departments  and  institutions  of  which 
the  salaries  and  expenses  are  to  be  paid* 

The  second  paragraph  requests  the  auditor  to  audit  for 
the  months  of  April,  Ray  and  June,  only  a certain  amount  for 
each  department  or  institution,  this  amount  to  be  ascertained  by 
taking  a certain  per  cent*  of  that  department's  or  institution's 
appropriation  for  the  last  biennial  period*  It  is  further 
provided  that  this  paragraph  shall  not  apply  to  the  Old  Age 
Assistance  Department  or  Old  Age  Assistance* 

Ihe  question  now  arises,  as  to  what  is  meant  by  the 
proviso  in  the  second  paragr%>  h relating  to  Old  Age  Assistance 
Department  and  Old  Age  Assistance?  Does  this  proviso  plaee  a 
restriction  on  these  two  agencies  as  to  the  amount  of  money  they 
are  to  receive,  and  if  so,  to  what  amount,  if  any,  are  they 
restricted? 

In  the  Ann  Arbor  R*  Co*  case,  supra,  the  rules  which 
apply  to  the  construction  of  statutes  are  made  applicable  to 
the  construction  of  resolutions,  and  with  this  in  mind  we  will 
attempt  to  construe  said  Resolution* 

In  State  v*  City  of  St*  Louis,  73  S*  V*,  1,  c.  629, 
the  Supreme  Court  of  Missouri,  in  construing  a proviso  in  a 
statute,  salds 

"a  proviso  is  something  ingrafted  upon 
an  enactment,  and  is  used  for  the  purpose 
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of  taking  spaoial  cases  out  of  ths 
ganaral  act,  and  providing  specially  for 
them*  An  exception  is  a clausa  similar 
to  the  proviso,  exempting  from  the  opera- 
tion of  an  enactment  that  shich,  but  for 
it,  would  have  been  included*  a saving 
clause  is  an  exception  of  a special  thing 
out  of  general  things  mentioned  In  the 
statute*  It  is  ordinarily  a restriction 
In  a repealing  act,  and  saves  rights, 
pending  proceedings,  penalties,  etc*, 
from  the  annihilation  *iloh  would  result 
from  unrestricted  repeal*  'Ihe  particular 
Intent  expressed  in  a proviso  or  excep- 
tion will  control  the  general  intent  of 
the  enaotment*  Hie  proviso  should  be 
confined  to  what  immediately  precedes, 
unless  a contrary  intent  clearly  appears, 
arxl  should  he  construed  with  the  section 
with  which,  it  is  connected*  Hiis  rule 
is  not,  however,  absolute,  and,  if  the 
context  requires,  tke  proviso  may  be  con- 
strued as  a limitation  extending  over 
more  than  what  immediately  precedes,  or 
may  amount  to  an  independent  enactment* 
«««««•*  neither  grammatical  construc- 
tion, punctuation,  nor  relative  arrange- 
ment of  the  several  parts  of  the  section 
must  be  allowed  to  absolutely  control* 
a common- sense  Interpretation  is  the 
safest  and  surest  to  apply,  bearing  always 
in  mind  the  mischiefs  to  be  remedied  and 
the  benefits  to  be  secured  by  the  law*" 

In  Browi  v*  Patterson,  124  £>,  ft,  1,  It  Is  salds 

"In  52  ^yc*  t , 743  the  following  outline 
of  the  purposes  of  a proviso  to  a law 
is  givens 

"'a  clause  which  generally  contains  a 
condition  that  a certain  thing  shall 
or  shall  not  be  done  in  order  that 
something  in  another  clause  shall  take 
eft'set;  something  ingrafted  upon  a pro- 
ceeding enactment,  generally  Introduced 
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by  the  word  •provided*;  something  graft- 
ed upon  a preceding  enactment,  and 
Is  legitimately  used  far  the  purpose 
of  taking  special  cases  out  of  the 
general  enactments,  and  providing 
specially  for  them;  some  thing  taken 
back  from  the  power  first  declared. " 

In  2 Lewis*  Sutherland  Statutory  Construction,  p. 

673,  It  Is  said  to  a like  effeot: 

"The  natural  and  appropriate  office 
of  the  proviso  being  to  restrain  or 
qualify  same  preceding  matter.  It 
should  be  confined  to  what  precedes 
It,  unless  It  clearly  appears  to  have 
been  Intended  to  apply  to  some  other 
matter.  It  Is  to  be  construed  in  con- 
nection with  the  section  of  which  It 
forms  a part,  and  it  Is  substantially 
an  exception.  If  It  be  a proviso  to 
a particular  section.  It  doss  not  apply 
to  others  unless  plainly  Intended.  It 
should  be  construed  with  reference  to 
the  immediately  preceding  parts  of  the 
clause  to  which  it  is  attached.  In 
other  words,  the  proviso  will  be  so 
restricted  In  the  absence  of  anything 
in  its  terms,  or  the  subject  it  deals 
with,  evincing  an  intention  to  give  it 
a broader  effect.  It  is  not  an  arbi- 
trary rule  to  be  enforced  at  all  events, 
but  is  based  on  the  presumption  that 
the  meaning  of  the  lawmaker  la  thereby 
reached." 

• * 

Applying  these  rules,  as  stated  In  the  eases  quoted 
from,  supra,  to  the  proviso  in  question.  It  necessarily  follows: 
That  the  first  paragraph  of  said  Resolution  requests  that  claims 
authorised  by  statute  for  salaries  and  necessary  expenses  etc., 
for  Old  Age  Assistance,  and  the  Old  Age  Assistance  Department 
be  audited  and  paid.  The  second  paragraph  requests,  and  fixes, 
the  amount  to  be  audited  and  paid  to  the  various  agencies  and 
Institutions  mentioned  in  the  first  paragraph  and  provides  that 
this  paragraph  shall  not  apply  to  Old  Age  Assistance  and  the 
Old  Age  Assistance  Department. 
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Following  the  rufe  a of  construction,  we  think  this 
proviso  applies  to  that  which  laznediately  precedes  the  proviso, 
unless  a contrary  intention  appears,  and  we  cure  unable  to 
ascertain  anythin  to  the  contrary  by  a careful  reading  of 
said  Resolution,  keeping  in  mind  the  rules  of  construction  which 
are  set  forth  in  the  cases  cited,  supra.  The  particular  Intent 
expressed  by  the  proviso  will  control  the  general  intent  express- 
ed in  the  Resolution.  The  general  intent  of  this  Resolution  is 
to  provide  funds  in  carder  that  these  various  agencies  and  insti- 
tutions may  continue  to  carry  out  their  usual  functions  until 
the  Legislature  shall  make  their  appropriation  for  the  ensuing 
biennial.  For  each  of  the  institutions  and  agencies  a definite 
amount  was  fixed,  but  the  proviso  in  the  second  paragrqp  h of 
said  Resolution  took  Old  Age  Assistance  and  the  Old  Age  As si st- 
one e Department  out  of  the  general  enactment  ae  to  amounts  the 
other  agencies  and  institutions  were  to  be  restricted,  and  by 
doing  eo  placed  no  definite  restriction  on  the  amount  these  two 
agencies  are  to  receive. 

Said  Resolution  could  have  no  other  meaning,  if  it  is 
con trued  to  mean  that  said  proviso  does  not  exempt  Old  Age 
Assistance  and  the  Old  Age  Assistance  Department  from  the 
definite  amount  of  one -twenty- fourth  of  their  last  biennial 
appropriation,  it  would  paralyze  the  functions  of  said  agencies 
due  to  present  lack  of  funds. 

For  example,  if  this  proviso  does  not  have  the  meaning 
which  we  have  attached  to  it,  we  con  see  that  these  two  agendas 
are  limited  to  one -twenty- fourth  of  their  last  biennial  appropria- 
tion for  each  month.  The  last  biennial  appropriation  for  theaa 
agencies,  as  we  arc  informed,  was  approximately  ^2,500,000.  One- 
twenty-fourth  of  this  aount  would  be  approximately  *104,000  per 
month,  which  would  be  available  to  carry  out  the  functions  of 
the  Old  Age  Renal on  laws.  ait  information  is  that  at  present 
the  Old  Age  Assistance  requires  approximately  *>600,000  per  month, 
not  including  the  expenses  of  the  Old  Age  Assistance  Department. 

If  this  proviso  was  not  Intended  to  give  these  agencies  such 
money  as  is  necessary,  then  the  legislature  has,  indirectly, 
literally  rendered  useless  our  Old  Age  Pension  laws.  We  think 
a common-sense  construction  is  best,  safest  and  surest,  to  apply 
here,  yet,  keeping  in  mind  the  rules  of  construction  above  sat 
out,  we  think  the  interpretation  to  be  given  this  Resolution,  as 
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Indicated  by  the  proviso.  Is  that  the  Old  Age  Assistance  and 
the  Old  Age  assistance  Department  are  not  limited  to  one- 
twenty-  fourth  of  their  last  biennial  appropriation  but  are 
to  be  allowed  such  funds  as  may  be  necessary  to  carry  out 
their  functions. 

therefore.  It  Is  our  opinion.  In  view  of  the  premises, 
that  this  proviso  applies  to  the  second  paragraph  of  said 
Resolution,  beginning  with  the  word  " He  solved, ,r  and  takes  Old 
age  Assistance  and  the  Old  Age  assistance  Department  out  of 
said  second  paragraph  In  so  far  as  It  limits  these  two  agencies 
to  any  definite  amount  which  Is  to  be  available  for  the  months 
of  *prll,  *ay,  June,  1937,  and  further  that  the  purpose  of  said 
proviso  is  to  permit  these  agencies  to  expend  as  much  as  stay  bs 
necessary  to  meet  Old  Age  Assistance  tension  payments  and  to 
pay  legitimate  expenses  of  the  Old  Age  Assistance  Department. 


Respectfully  submitted. 


COVRLL  R.  Hiltt ITT 

Assistant  Attorney-General. 


AttROVKDt 


J. 

(acting)  Attorney-General 
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animals— stallions  : 

> 


Owner  of  stallion  has  lien  on  foal 
for  one  year* - — — 


April  29,  1937. 


Mr.  L.  A.  'Trowbridge,  Chairman 
Animal  Husbandry  Department 
University  of  Mi ns our i 
Columbia,  Missouri 


Dear  Sir: 

We  acknowledge  receipt  of  your  request  for  an  opinion 
dated  April  23,  1937,  which  reads  as  follows* 

"The  law  requiring  the  licensing  of 
stallions  was  repealed  four  or  five 
years  ago*  That  law  carried  a clause 
providing  that  in  case  stallions  were 
properly  licensed  the  owner  of  the 
stallion  could  hold  the  colt  for  the 
service  foe  If  lien  was  filed  before 
the  colt  was  a year  old*  Will  you 
please  tell  me  what  the  situation 
is  at  uresent  with  respect  to  the 
question  of  holding  a colt  far  the 
service  feet" 


Section  3192  R.  S*  Mo*  1929,  provides: 

"The  owner  or  keeper  of  any  stallion. 
Jack  or  bull  may  advertise  the  terras 
upon  which  he  will  let  any  such  ani- 
mal to  service,  by  publics'  ion  there- 
of in  some  newspaper  of  the  county 
where  such  animal  is  kept,  for  sixty 
days  during  the  season  of  each  year, 
or  by  printed  handbills  conspicuously 
nos ted  during  such  period.  In  four  or 
more  nubile  places  in  said  county, 
including  the  place  where  such  animal 
is  kept;  and  the  publication  or  post- 
ing as  aforesaid  of  the  terms  of  such 
service  shall  impart  notice  thereof 
to  the  owner  of  any  female  animal 
served  by  such  stallion.  Jack  or  bull 
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during  any  such  season;  and  in  all 
actions  and  controversies  in  respect 
to  the  foal  or  other  nroduct  of  such 
service,  the  owner  of  such  female 
animal  so  served  shall  be  deemed  to 
have  accepted  and  assented  to  said 
terms,  when  so  advertised  and  uub- 
llshed  or  posted  as  provided  herein*" 

Section  3193  R*  S.  Mo*  1 29,  provides: 

"When  the  said  terms  of  such  service 
by  any  such  animal,  published  or 
posted  as  provided  in  the  next  pre- 
ceding section,  shall  provide  that 
the  foal  or  other  product  of  such 
service  will  be  held  for  the  money 
due  for  the  service  of  such  stallion. 
Jack  or  bull,  then  and  in  that  event 
the  owner  or  keeper  of  any  such  animal 
shall  have  a lien  for  such  sum  on  the 
offspring  of  any  female  animal  served, 
for  the  period  of  one  yoar  after  the 
birth  thereof,  which  said  lien  shall 
be  preferred  to  any  prior  lien,  encum- 
brance or  mortgage  whatever;  and  the 
publication  or  posting  as  aforesaid 
of  the  terma  of  such  service  shall 
be  deemed  notice  to  any  third  party 
of  the  existence  of  such  lien** 

Section  3194  R*  S*  Mo*  1929,  provides: 

"Any  person  who  shall  sell,  convey  or 
dispose  of  any  animal  upon  which  there 
exist 8 a lien  as  created  in  the  pre- 
ceding section,  without  the  written 
consent  of  the  party  holding  said  lien 
and  without  informing  the  person  to 
whom  the  same  is  sold  or  conveyed  that 
said  lien  exists,  or  who  shall  Injure 
or  destroy  such  animal,  or  aid  or  abet 
the  same,  for  the  purpose  of  defrauding 
the  lienor,  or  who  shall  remove  or  con- 
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ceal,  or  aid  or  abet  in  removing  or 
concealing  such  animal  with  Intent 
to  hinder,  delay  or  defraud  such 
lienor,  shall  be  doomod  guilty  of 
a misdemeanor." 

Section  3196  R.S.  Mo.  1929,  provides* 

"If  any  keener  of  such  stallion. 

Jack  or  bull  shall  offer  and  adver- 
tise to  let  the  service  of  any  ruoh 
animal,  and  shall  give  a false  or 
fictitious  pedigree,  knowing  the  some 
to  be  false,  or  shall  falsely  represent 
said  animal  to  be  recorded  or  eligible 
to  record  in  any  of  the  various  books 
of  record  kent  for  recording  animals 
of  that  breed,  he  shall  forfeit  all 
claim  to  the  value  of  the  services 
rendered  by  any  such  animal,  and  shall 
not  be  entitled  to  the  benefits  of 
any  provision  of  this  article." 

Section  3196  K.  S.  Mo.  1929,  provides: 

"Eor  the  ouroose  of  enforcing  such 
lien  unon  default  In  the  payment  of 
the  sura  secured,  the  lienor  may  oro- 
ceed  by  replevin  in  any  court  of 
c '-mpetont  Jurisdiction  and  possess 
himself  of  any  encumbered  property, 
and  hold  the  same  subject  to  such 
Judgment  as  he  shall  recover." 


CONCLUSION. 


The  law  of  Missouri  relating  to  registration  of 
stallions  was  repealed  la  baws  of  1931,  p.  204.  There 
Is  no  stallion  registration  law  In  Missouri  at  this 
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Under  the  provisions  of  Sections  3192  to  3196, 
supra,  the  owner  of  a stallion  has  a lien  on  the  foal 
or  other  product  of  such  service,  for  one  year  after 
its  birth,  providing  the  published  terms  of  service 
impart  notice  of  such  intended  lien,  subject  to  a 
truthful  advertisement  of  pedigree*  This  lien  is  en- 
forceable by  a replevin  action* 


Respectfully  submitted 


WM.  OrtR  SAWYiHS 

Assistant  Attorney  General* 


APPROVLDi 


J*  iJ.  'TAILOR 

(Acting)  Attorney  General* 


TiORtH 


CITY  COLLECTOR:  When  special  election  may  be  callad 

to  fill  office;  authority  to  re- 
duce  compensation. 


April  29,  1937. 


Mr.  Vernon  L.  Turner 
Attorney  at  Law 
408-412  Paul  Brown  Bldg. 
St.  Louis,  Missouri 


Dear  Sir: 

This  Department  ia  in  receipt  of  your  re- 
quest for  an  opinion  for  the  Board  of  Alderman 
of  the  City  of  Glendale,  Missouri,  wherein  you 

state  as  follows: 

"The  Board  of  Alderman  of  the 
City  of  Glendale  has  requested 
ne  to  write  you  for  an  opinion 
about  calling  a special  election 
for  the  offioes  of  Collector  and 
Polioe  Judge  in  the  City  of 
Glendale • 

"Glendale  is  organized  as  a city 
of  the  fourth  ol&ss  and  on  Tuesday, 
April  6th,  1937,  it  held  its 
regular  City  election.  The  vote  for 
the  offioe  of  City  Collector  restated 
in  a tie.  In  the  oontest  for  Police 
Judge,  it  developed  that  the  candi- 
date receiving  the  highest  number  of 
votes  was  ineligible  because  he  owed 
taxes  to  the  City. 
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"A*  far  as  I oan  determine,  Section 
6973  of  the  Revised  St&tuteB  of 
Missouri,  1929,  is  the  only  provision 
for  calling  a special  election  to 
fill  offioes  in  olties  of  the  fourth 
class.  Under  authority  of  State  ez  rel. 

Crow  vs.  Kramer,  ISO  Vo. 89,  and  State 
ez  rel.  Crow  vs.  Smith,  152  Vo .512,  and 
numerous  other  cases  which  hold  there 
is  no  vaoanoy  while  there  is  an  incumbent 
in  office  to  hold  over,  I have  advised 
the  Board  that  they  have  no  authority  to 
call  a special  election  to  elect  persons 
to  these  offioes. 

"as  authority  to  call  a special  eleotion 
in  oase  of  a tie  vote,  my  attention  has 
been  called  to  Section  10328,  which  will 
be  found  in  Artiele  7 of  Chapter  61, 

Revised  Statutes  of  Missouri,  1929.  It 
seems  this  seotlon  is  modified  by  ^edtion 
10336,  which  states  that  Artiole  7 shall 
not  apply  to  any  election  in  olties  of  the 
fourth  olass  or  cities  under  three  thousand 
inhabitants,  dendale  is  both  a city  of 
the  fourth  class  and  has  less  than  three 
thousand  inhabitants. 

-''In  the  event  it  is  decided  the  incumbent 
Collector  holds  over,  the  Board  of 
Aldermen  has  requested  me  to  ask  you  if  they 
have  authority  to  reduce  his  compensation 
during  the  remainder  of  the  time  that  he 
holds  over.  I have  oalled  their  attention 
to  Seetion  6971  Revised  Statutes  of  Missouri, 
1929,  relating  to  olties  of  the  fourth  olass, 
and  to  State  ez  rel.  Stevenson  vs.  Smith* 

87  Mo.  158,  but  the  Board  takes  the  position 
that  this  section  does  not  apply  because 
the  Collector  is  only  paid  a oonaaisslon  on 
what  he  collects  and  does  not  receive  a salary. 
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"The  Board  of  Aldermen  of  the  City 
of  Glendale  respectfully  requests  an 
opinion  from  you  concerning  these  three 
matters 


I. 


Section  6951  R.  S . Lo.  1929,  provides  fpr  the  elec- 
tion of  a Collector  in  cities  of  the  fourth  class,  and 
states  in  part  that- 

"The  following  officers  shall  be  elected 
by  the  qualified  voters  of  the  city, 
and  shall  hold  office  for  the  term  of 
two  years  and  until  their  successors 
are  eleoted  and  qualified,  to-wit:  * * 

Collector  * * * " 


In  the  oase  of  State  ex  inf.  v.  Smith,  152  Mo«  512, 
1.0.521,  the  court,  in  holding  that  in  the  oase  of  a tie  vote 
there  was  no  vacancy  in  office,  said: 

"In  the  case  at  bar  Haughton  was  appointed 
under  section  7 of  the  Aot  of  1891,  to 
fill  the  unexpired  term  of  Sheehan,  whioh 
ended  at  the  regular  election  in  1898, 
and  until  his  successor  was  duly  eleoted 
and  qualified.  The  attempted  election 
of  his  successor  in  1898  failed  by  reason 
of  a tie  vote.  No  successor  was  then 
eleoted  and  hence  none  qualified.  There- 
fore no  vaoancy  existed  or  occurred  in 
the  office.  The  effect  was  the  same  as 
if  no  election  for  a successor  had  been 
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held  in  1898.  There  being  no  vacanoy 
there  was  no  power  in  the  judges 
named  to  appoint  defendant  to  the  office, 
either  by  virtue  of  the  Act  of  1891  or 
of  any  other  statute,  and  hence  their 
action  was  a nullity  and  defendant  has 
no  title  to  the  office.  Inasmuch  as  the 
Act  of  1891  provided  that  there  should 
be  an  election  for  justice  of  the  peace, 
in  St.  Louis,  at  the  regular  election  in 
1894,  ’and  every  four  years  thereafter*, 
and  inasmuch  as  there  was  in  legal  intend- 
ment no  election  held  in  the  fourth  district 
in  St.  Louis  for  justice  of  the  peace  in 
1898,  there  has  been  no  successor  yet 
elected  for  Haughton,  and  as  the  purpose 
of  the  lawmakers  is  that  there  shall  be 
uniformity  in  the  time  of  eleotlng  all 
Justices  of  the  peace,  and  as  there  is  no 
special  statute  covering  oases  like  this, 
it  follows  that  there  can  be  no  legal 
election  held  to  elect  a successor  for 
Haughton  until  the  regular  election  in  the 
year  1902,  and  that  he  has  a right  to  con- 
tinue to  hold  the  office  of  Justice  of  the 
peace  for  the  fourth  district,  in  the  city 
of  St.  Louis,  until  a successor  is  elected 
at  that  time,and  thereafter  duly  qualifies, 
by  virtue  of  his  appointment  until  his 
successor  is  duly  elected  and  qualified. N 


There  being  no  vacancy  in  the  offioe  of  City  Col- 
lector by  reason  of  the  tie  vote,  the  incumbent  City 
Collector  holds  offioe  until  his  successor  is  duly 
elected  and  qualified. 
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It  la  the  general  law  in  this  state  that  where  no 
specific  provision  is  made  for  special  election,  none  can 
be  called  for  that  purpose. 

In  the  case  of  btate  ex  rel.  Udwards  v,  Lillison, 
196  £>.  V/.  752,  271  Ko.  123,  l.c.  129,  the  court  said: 

"It  is  the  law  of  this  State  that  "no 
eleotion  can  be  held  unless  provided 
for  by  law**  (State  ex  rel.  v.  Jenkins, 

43  i:o.  l.o.  265),  * * *•* 


And  in  the  case  of  State  ex  inf.  v.  Dobbs,  182  Ho • 
359,  l.c.  367,  the  court  said: 

"A  failure  to  eleot  at  the  time  fixed 
by  the  statute,  or  the  failure  of  the 
person  chosen  to  qualify,  will  not,  we 
think,  authorize  the  holding  of  an 
eleotion  at  any  other  tine  than  that 
fixed  by  the  aot  of  the  Legislature . 

(State  ex  rel.  McHenry  v.  Jenkins,  43 
To.  261;  State  ex  rel.  Attorney -Deneral 
v.  Thomas , 102  Mo.  85;  In  re  'a'oolridge, 

30  Mo.  App.  618;  Cooley *s  Constitutional 
Limitations  (7  Ld.),  892;  Meohem  on 
Publio  Officers,  sec s.  141,  142.** 


Further  in  this  opinion  the  court  said: 

"It  was  said  in  Woolridgo’s  case,  supra, 
that  an  election  held  at  a time  not  pro- 
vided for  by  law  has  no  greater  force 
than  no  eleotion  at  all." 
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section  6973  R.  6.  Mo.  1929,  provides  for  the  oall- 
ing  of  special  elections  in  oities  of  the  fourth  class  to 
fill  vaouiioies  in  office. 


"If  a vacanoy  oocur  in  any  elective 
office,  the  mayor  or  the  person  exercis- 
ing the  duties  of  the  mayor  shall  cause 
a special  election  to  be  held  to  fill 
suoh  vacancy,  giving  at  least  ten  days' 
notice  thereof  by  publication  in  some 
newspaper  published  in  the  city,  or  at 
least  twenty  handbills  posted  up  at  as 
many  publio  plaoes  within  the  city;  Pro- 
vided , that  when  any  such  vacancy  ooours 
within  six  months  of  a general  municipal 
election,  no  election  shall  b*  called  to 
fill  such  vaoanoy,  but  the  sane  shall  be 
filled  by  the  mayor  or  the  person  exer- 
oising  the  duties  of  the  mayor  by  appoint- 
ment: Provided  further,  that  any  vaoanoy 
In  the  office  ot  alderman  which  may  occur 
within  said  six  months  precedihg  a general 
municipal  election  shall  be  filled  in  such 
manner  as  may  be  prescribed  by  ordinance. 

If  a vaoanoy  oocur  in  any  office  not  elect- 
ive, the  mayor  shall  appoint  a suitable 
person  to  discharge  the  duties  of  such 
offioe  until  the  first  regular  meeting  of 
the  board  of  alderrwn  thereafter,  at  which 
time  suoh  vaoanoy  shall  be  permanently 
filled." 


he  are  of  the  opinion  that  there  being  no  vaoanoy 
in  the  offioe  of  City  Collector  by  reason  of  the  tie  vote, 
section  6973  is  not  applicable,  and  further  that  inasmuch 
as  there  is  no  other  applicable  provision  for  the  calling 
of  a special  election, the  inounbent  City  Collector  holds 
offioe  until  his  successor  is  duly  elected  and  qualified. 
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We  note  the  fact  that  Article  7 of  Chapter  61, 
beo.  10328  R.  3.  Mo.  1929,  provides  the  proceedings  to  be 
followed  in  case  of  a tie  in  certain  offices. 


"If  there  shall  be  a tie  of  the  votes 
given  for  any  two  of  the  candidates, 
except  in  oases  otherwise  provided  by 
law,  the  clerk  or  Justices  casting  up 
the  number  of  votes,  or  a majority  of 
them,  shall  issue  their  order  to  the 
sheriff  of  the  eouhty  where  the  sane 
may  ooour,  directing  him  or  them  to 
issue  his  proclamation  for  holding  an 
election  agreeably  to  the  provisions  of 
this  chapter;  and  In  all  oases  of  such 
s ecial  election,  the  clerks  and  Justices, 
or  a majority  of  them,  when  they  issue 
the  order  to  the  sheriff,  shall,  in  suoh 
order, state  the  day  on  whioh  such  eleotion 
shall  be  held,  giving  reasonable  time  for 
the  same  to  be  promulgated.1* 


However,  beotion  10336,  k.^.Mo.  1929,  states  that 
Article  7 does  not  apply  to  any  oity  of  the  fourth  class  or 
city  under  200,000  inhabitants. 

"This  article  shall  not  apply  to  eleotion 
for  public  offioes  determined  otherwise 
than  by  ballot,  to  township  or  village 
elections,  to  school  elections,  or  elections 
of  county  commissioners  of  public  schools, 
or  elections  for  road  overseers,  or  to  any 
oity  eleotion  in  cities  of  the  fourth  class, 
or  oity  of  under  3,000  inhabitants  existing 
under  any  special  law." 


April  29,  1937 
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From  the  foregoing  we  are  of  the  opinion  that  a oity 
of  the  fourth  class  may  not  oall  a special  election  for  the 
office  of  City  Collector  where  in  the  general  eleotion 
for  suoh  office  a tie  vote  has  resulted. 

• ~ • I - • ' 


IX. 


Section  6972,  R.  S . Ho.  1929,  provides  for  the 
eleotion  of  police  judges  in  cities  of  the  fourth  class. 

"The  mayor  and  hoard  of  alderman  of 
cities  of  the  fourth  class  may,  by  ordi- 
nance, provide  for  the  election  of 
police  Judges  in  suoh  cities,  who  shall 
be  elected  at  the  regular  oity  elections, 
and  who  shall,  when  so  elected,  have  ex- 
clusive jurisdiction  to  hear  and  detexsnine 
all  offenses  against  the  ordinances  of  the 
oity  in  which  he  was  elected:  provided, 
that  when  suoh  police  judges  shall  be  so 
eleoted,  then  the  jurisdiction  in  this 
article  hereinafter  conferred  on  the  mayor 
to  hear  and  determine  cases  for  the  vio- 
lation of  oity  ordinances  shall  be  held  to 
refer  to  the  polioe  judge  eleoted  under 
this  section:  Provided  further,  that  in 
case  of  the  absence,  sickness,  or  disability 
in  anywise  of  suoh  polioe  judge,  or  in  case 
of  vaoandy  in  suoh  office,  the  mayor  shall 
perform  all  suoh  duties  until  the  disability 
is  removed  or  the  vacancy  is  filled.# 
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The  City  of  Glendale,  v»  assume,  has  provided 
for  the  election  of  police  judge  by  ordinance. 


section  6949,  R.  3.  Ito.  1929,  provides  for  the 
election  of  officers  of  a city  of  the  fourth  class  in 
pert,  as  follows: 

"A  general  election  for  tfie  elective 
officers  of  each  city  of  the  fourth  class 
shall  be  held  on  the  first  Tuesday  in 
April  next  after  the  organization  of 
such  oity  under  the  provisions  of  this 
article,  and  every  two  years  thereafter. " 


The  City  of  Glendale  has  by  ordinance  cade  the 
office  of  police  judge  an  eleotive  office,  and  we  are 
of  the  opinion  that  the  said  of  floe  ic  to  be  elected 
under  the  provisions  of  Section  6949,  supra.  This 
oection  requires  an  election  at  the  general  election 
held  on  the  first  Tuesday  in  April,  after  the  organiza- 
tion of  the  city  under  the  statute  relating  to  cities 
of  the  fourth  class,  and  every  two  years  thereafter, 
but  does  not  prescribe  that  the  person  so  elected 
shall  hold  his  office  until  his  successor  is  elected 
and  qualified. 


In  the  omith  case,  supra,  the  court,  In  holding 
that  under  the  Constitution  of  Missouri  all  offlosra 
regularly  elected  or  appointed  to  offioe,  unless  it 
is  otherwise  provided  by  law,  hold  until  their 
successors  are  e looted  or  appointed  and  qualified,  said: 
(l.c.517) 

'•There  is  no  merit  in  defendant’s 
contention  that  under  the  Aot  of  1691, 
justioes  of  the  peace  in  St.  Louis 
hold  for  a fixed  term  of  four  years, 
and  not  until  their  successors  are 
eleoted  and  qualified.  True  the  first 
section  of  that  aot  requires  an  elec- 
tion at  the  general  aleotion  in  1894 
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and  every  four  years  thereafter,  and 
does  not  presoribe  that  the  person  so 
elected  shall  hold  until  his  successor 
is  elected,  but  such  a provision  was 
not  necessary  In  the  statutes  to  ac- 
complish this  result,  for  seotlon  S 
of  article  XIV  of  the  Constitution  of 
Itissouri  provides:  'In  the  absence  of 
any  contrary  provision,  all  officers 
now  or  hereafter  elected  or  appointed, 
subject  to  the  right  of  resignation, 
shall  hold  offioe  during  their  official 
terms,  and  until  their  successors  shall 
be  duly  elected  or  appointed  and  qualified*" 
There  is  no  contrary  provision  in  the  Aot 
of  1691,  hence  Haughton's  term  continued 
until  the  regular  election  in  1698  and  also 
until  his  successor  should  be  duly  elected 
and  qualified,  and  such  continuance  after 
the  eleotlon  in  1898,  was  as  much  a part 
of  his  term  as  that  which  preceded  that 
election." 


In  this  connection  xm  are  pleased  to  enclose  oopy 
of  an  opinion  rendered  by  this  Liepartment,  Ir.  Leo  A. 
Politte,  Prosecuting  Attorney  of  Franklin  County,  under 
date  of  Hay  11,  1934,  wherein  it  was  held  that  in  cities 
of  the  fourth  class  a candidate  in  arrears  in  city  taxes  on 
the  day  of  election  could  not  be  eleoted  to  office* 

No  one  having  been  eleoted  to  the  offioe  of  police 
judge,  we  are  of  the  opinion  there  is  no  vaoanoy  in  offioe, 
and  that  the  present  incumbent  holds  offioe,  as  in  the  oase 
of  the  city  collector,  until  his  suooesspr  is  eleoted  and 
qualified*  V/e  are  further  of  the  opinion  that  there  is  no 
authority  for  the  calling  of  a special  eleotion  to  fill 
the  offioe* 
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III. 


Section  6971,  H.S.  *-o.  1929,  provides  for  the 
fixing  of  the  compensation  of  the  city  collector  in 
cities  of  the  fourth  class: 

"The  board  of  aldermen  shall  have  the 
power  to  fix  the  compensation  of  all 
officers  and  employes  of  the  city,  by 
ordinance.  But  the  salary  of  an  officer 
shall  not  be  changed  during  the  tima 
for  which  he  was  elected  or  appointed." 


It  is  contended  that  this  section  applies  only 
to  officers  paid  a "salary"  and  not  a "commission"  as  is 
paid  in  the  instant  case,  and  therefore  that  the  city 
collector's  compensation  can  be  reduced  during  the  remainder 
of  the  time  that  he  holds  over. 


We  will  first  consider  whether  that  portion  of 
time  that  the  officer  holds  over  until  his  successor  is 
elected  and  qualified  is  part  of  the  term  of  his  office 
with  reference  to  his  compensation.  The  court,  in  the 
case  of  State  ex  rel.  Stevenson  v.  Smith,  67  158, 

in  answering  this  question  in  the  affirmative,  said: 

"To  hold  as  is  contended  by  the  relator, 
viz:  that  after  April  3,  1883,  he  ad- 
ministered the  office,  not  as  a part  of 
his  own  term,  but  as  a part  of  the  term 
of  his  successor  as  to  compensation,  is 
to  make  a distinction  without  any  sub- 
stantial basis  upon  which  it  can  rest." 


We  will  now  consider  whether  the  term  "salary" 
as  used  in  Section  6971,  supra,  can  be  distinguished  from 
the  term  "commission"  so  as  to  prohibit  a change  in  the 
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amount  of  money  to  be  received  by  the  city  collector 
during  the  time  he  holds  office. 


In  the  case  of  State  v.  Speed,  61  S.  W.  1260, 
1.  c.  1263,  183  L.O.  186,  l.c.  198,  the  court,  defining 
the  tern  "salary",  said: 

"Thus  in  Burrell’s  Law  Dictionary  the 
word  'salary*  is  defined  to  mean,  'An 
annual  compensation  for  services 
rendered;  a fixed  sum  to  be  paid  by  the 
year  for  services,'  and  Miderson  in  his 
law  dictionary  gives  this  as  one  defini- 
tion of  the  word,  'The  per-annum  com- 
pensation of  men  in  officiel  and  in  some 
other  positions.*  To  the  same  effect  is 
the  language  of  this  court  in  the  case 
of  Henderson  v.  Koenig,  168  ilo.  356. 

It  is  there  said:  'Salary  is  regarded  as 

a per-annum  compensation. ' 

* 

"Though  we  do  not  at  this  time  undertake 
to  assert  that  these  definitions  of  the 
word  salary  are  so  well  established  and 
inflexible  that  it  would  be  Improper  to 
say  that  its  use  could  have  reference  to 
nothing  else  than  a yearly  or  per-annum 
compensation,  we  do  think  that  when  the 
word  salary  is  found  in  a legislative  act 
as  applied  to  one's  compensation  for 
official  work  done  or  required.  It  is  so 
generally  understood  to  apply  to  the 
officer's  per-annum  allowance,  when  not 
otherwise  qualified,  that  we  ere'  justified 
In  attributing  that  meaning  to  the  word." 


The  term  "salary"  may  then  be  regarded  as  a par- 
annum  compensation,  when  not  otherwise  qualified. 


\ 


/ 
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In  the  case  of  lurifoy  v.  Codfrey,  16  So.  701, 
l.c.  703,  the  court.  In  defining  the  teriu.  "coiumisslon", 
said: 

"The  word  has  no  technical  meaning. 

to  particular  persona,  when  It  Is 
used  to  express  compensation  for 
services  rendered.  It  denotes,  as 
Is  suggested  by  the  attorney  general, 
a percentage  on  the  amount  of  moneys 
paid  out  or  received." 


The  term  "salary"  nay  be  distinguished  from  the 
term  "coimnisslon"  In  that  it  denotes  a fixed  sum  as  dis- 
tinguished from  a sum  that  may  vary  according  to  the 
amount  of  money  paid  out  or  received  by  an  officer. 


As  pointed  out  in  the  Speed  case,  supra,  the 
term  "selary*  has  a particular  meaning  *»hen  not  otherwise 
qualified,  end  "'e  must,  therefore,  in  determining  the 
tieaninc  to  be  given  the  term,  look  to  the  context  of  the 
statute.  Thus  In  the  cnee  of  Rudelman  v.  Thimbles, 

40  S.  Vf.  (?d)  475,  825  leo.  App.  553,  we  find  the  court 
using  this  language: 

"We  concede  thet.  In  legal  usage,  the 
term  'legal  representatives'  ordinarily 
refers  to  executors  and  administrators, 
but  that  is  not  the  only  sense  in  which 
It  may  be  employed.  To  the  contrary, 
the  meaning  to  be  attaohed  to  the  term 
in  a particular  instance  will  be  determined 
from  the  context,  and  the  intent  with  which 
the  expression  is  used,  and,  if  those  con- 
siderations are  such  as  to  indicate  a mean- 
ing different  from  the  ordinary  one,  the 
courts  will  not  hesitate  so  to  construe  It. 

36  C.  J.  978." 


And  in  the  case  of  O'Riley  v.  Continental  Life 
Insurance  Company,  335  Mflu  1115,  75  8.  W.  (2d)  837,  the 
court  lays  down  the  following  rule  in  determining  ths 
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meaning  of  a particular  word  in  a statute  that  is 
doubtful: 

i i « 

"In  the  consideration  of  this  clause 
we  apply  the  rule  that  ’nhere  any 
particular  word  is  obscure  or  of 
doubtful  meaning,  taken  by  itself, 
its  obscurity  or  doubt  nay  be  removed 
by  reference  to  asroclated  words  and  the 
meaning  of  a tern  nay  be  enlarged  or 
restrained  by  reference  to  the  whole  clause 
in  which  it  is  used.*  (25  R.C.L. , sec. 

259,  p.  995.)" 


It  is  to  be  noted  that  the  section  speaks  of 
the  fixing  of  the  "compensation"of  officers,  and  there- 
fore reference  must  be  had  to  the  meaning  of  this  word 
in  order  to  determine  how  the  term  "salary"  wee  intended 
to  be  used  in  the  section. 


In  the  case  of  £tate  ex  rel.  Mimone  v.  Termer, 

196  £.  «* . 1106,  1.  c.  1108,  the  court  in  holding  that 
the  term  "compensation''  as  used  in  the  Constitution, 

Article  14,  Section  8,  providing  that  the  compensation  of 
certain  officers  should  not  be  increase^  during  their  term, 
was  broad  enough  to  include  salaries,  fees,  pay  or  other 
remuneration  for  official  services,  said: 

"moreover,  tne  language  of  the  Consti- 
tution includes  both  fees  and  salary 
under  the  comprehensive  term  ’compensa- 
tion,* as  witness  this  language: 

"♦The  compensation  or  fees  of  no  state, 
county  or  municipal  officer  shall  be 
increased  during  his  term  of  office. * 

Sec.  8,  art.  14,  Const. 

"Clearly  fees  are  not  salary;  so  if  the 
provision  of  the  section  auoted  supra 
Includes  salary  at  ell — and  no  one  would 
be  so  bold  as  to  deny  that  it  does— then 
the  word  ’compensation*  is  the  generic  term, 
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and  Includes,  as  used  in  the  above 
provision  of  the  Constitution,  salary, 
fees,  pay,  remuneration  for  official 
services  nerformed,  in  whatever  form 
or  manner  or  at  what soever  periods  the 
same  may  be  paid." 


£3  A.  ic  A.  Ancy.  of  .Law,  p.  585,  in  speaking 
of  "compensation"  as  it  1'elates  to  public  officers,  says: 

"The  ter  .i  'compensation*  as  here  used 
iaoludes  all  forms  which  the  remunera- 
tion of  public  officers  may  take,  whether 
salaries,  or  fees,  or  percentage  com- 
missions, or  mileage,  or  special  appro- 
priations, or  allowances  for  necessary 
expenses. ” 


irom  a reeding  of  the  entire  section  it  is 
evident  that  the  term  "compensation"  includes  within  its 
meaning  both  "salary"  and  "commission",  and  further  that  the 
Legislature  in  its  use  of  the  term  "salary"  was  referring 
to  the  term  "compensation"  and  not  using  it  in  a strict 
sense  and  standing  alone. 

From  the  foregoing,  we  are  of  the  opinion  that 
the  Board  of  Aldermen  of  the  City  of  Glendale  does  not  have 
the  authority  to  reduce  the  compensation,  be  it  paid  by 
salary  or  commission,  during  the  reminder  of  the  time  that 
the  incumbent  city  collector  holds  over. 

. Resreetfully  submitted, 


APPRO  Ysuxj: 


m.  ORR  SAWYERS, 
assistant  Attorney  General. 


i.  A.  lY-ihUn , 

(Acting)  Attorney  General. 


COSTS: 


Jury  costs,  under  Section  8774,  after  a mistrial 
and  a compromise  between  the  parties  in  which  each 
agrees  to  pay  h~lf,  should  be  six  dollars  for 
each  party 
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Honorable  W.  E.  Waters 
Circuit  Clerk 
Maries  County 
Vienna,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  request  for 
an  opinion  which  reads  as  follows: 

"I  am  writing  you  for  information 
in  a case  that  had  its  origin  in 
a Justice's  Court,  was  tried  and 
a mistrial  resulted  and  a change 
of  venue  taken  to  another  J*  P. 

Court  and  a mistrial  resulted  there 
and  later  the  case  was  taken  to  the 
Circuit  Court  and  a mistrial  re- 
sulted then,  and  a compro.  was 
agreed  on  as  follows:  Each  party 
agreeing  to  pay  one-half  of  all 
J*  P.  and  Circuit  Court  costs, and 
each  party  taking  care  of  his 
witnesses* 

"The  point  that  I am  not  clear  on 
is,  what  is  the  actual  legal  costs 
in  this  case*  My  contention  is  that 
the  case  was  a draw  and  section 
8774  which  governs  costs  of  jury 
will  not  apply  to  this  case, 

BI  have  charged  up  the  entire  cost 
of  Jury  in  circuit  Court,  One  party 
has  paid  one-half  of  the  cost, the 
other  party  has  refused  to  pay  but 
one-half  of  $12*00,  which  the 
Statutes  provides  for  cases  which 
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reach  a verdict,  and  no  verdict 
was  rendered  in  this  case  by  the 
Jury.  I will  appreciate  an  opinion 
from  you  at  an  early  date. 

"Thanking  you  in  advance  for  the 
favor , " 


Seotion  8774,  Revised  Statutes  Missouri  1929, 
reads  as  follows i 

"Whenever  any  jury  provided  for  in 
this  article  shall  serve  in  the  trial 
of  any  case,  other  than  criminal, 
there  shall  be  taxed  against  the  un- 
successful party  and  collected  as 
costs,  the  sum  of  twelve  dollars  as 
jury  fees,  which,  when  collected, 
shall  be  paid  into  the  county  treasury 
to  the  credit  of  the  county  revenue 
fund;  and  the  person  paying  the  same 
into  the  county  treasury  shall  take 
duplicate  receipts  therefor,  one  of 
which  shall  be  filed  with  the  county 
clerk,  and  such  clerk  shall  charge 
the  treasurer  therewith." 


In  determining  costs,  the  rule  in  Missouri  as 
stated  in  &x  parte  Wilder,  255  Mo.  627,  162  S.W.  167, 
is  as  follows t 

"At  the  common  law  no  costs  were 
recoverable.  Costs  in  Missouri  be- 
ing, therefore,  purely,  creatures 
of  the  statute,  enactments  in  rela- 
tion thereto  must  be  strictly  con- 
strued." 


It  will  be  noted  that  in  the  statute  above  the 
costs  are  taxed  "against  the  unsuccessful  party."  When 
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a party  files  a suit,  tries  it  and  there  is  a mistrial 
and  he  then  enters  into  a compromise  and  so  dismisses  the 
suit, the  case  is  not  a "draw"  as  contended  in  your  letter 
but  the  party  who  files  the  suit  is  the  unsuccessful 
party  and  is  liable  for  the  costs  in  absence  of  an  agree- 
ment  as  to  that  matter* 

A similar  set  of  facts  arose  in  Thompson  v.  The 
Union  Elevator  Co.,  77  Mo*  520,  in  which  there  was  a mis- 
trial and  a compromise  with  an  agreement  as  to  costs.  The 
court  saidt 


"If  he  had  voluntarily  dismissed  his 
suit,  as  he  should  have  done,  the 
court  could  not  have  adjudged  the 
coats  against  the  defendant,*  * * * 
If  a party  would  have  the  costs 
adjudged  against  his  adversary ,who 
prevails  in  the  suit  by  reason  of"  a 
compromise , under  wElEfi  the  sulT~ 
cannot  be  'further  prosecuted,  he 
should  so  stipulate  in  fcis  compro- 
mise  agreement*” 


As  was  further  said  in  Murphy  v.  Smith,  86  Mo* 
333 , 1 • c • 339 1 

"«hen  a court  assumes  to  carry  out 
a compromise  requiring  a special 
judgment  for  costs  it  would  be  in 
pursuance  of  a stipulation  to  that 
effect  filed  of  record,  or  should 
be  with  the  consent  of  the  parties 
in  open  court*" 


It  is,  therefore,  the  opinion  of  this  department 
where  after  a mistrial  in  a .civil  case  the  parties  compro- 
mise and  agree  that  each  shall  pay  one  half  of  the  costs , 
that  each  is  liable  for  six  dollars  ($6*00)  for  jury  costs 
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which  is  one  half  of  the  twelve  dollars  ($12* 00)  Jury 
costs  as  taxed  by  Section  8774,  Revised  Statutes  Mis- 
souri 1929. 


Respectfully  submitted, 

OLLIVSR  W.  NOL.iM 
Assistant  Attorney  General 


APPROVED I 


J.  E.  TAYLOR 

(Acting)  Attorney  General 


A0*K|LC 


INHERITANCE  TAX: 


Missouri  estate  tax  on  property  belonging 
to  non-resident  is  equal  to  80%  of  the 
Federal  estate  tax  imposed  on  said 
property . 


\ 


August 


Mr.  Lynn  -ebb 
McCune,  Caldwell  & Downing 
2000  Fidelity  Bank  Building 
Kansas  City, Missouri 


\ 

6,  1937  Vi? 


Dear  Sir* 


In  reply  to  your  letter  of  July  28,  1937,  there 
is  no  question  but  that  the  State  of  Missouri  is  entitled 
to  an  estate  tax  under  Section  573,  Revised  Statutes 
Missouri  1929,  only  to  the  extent  of  eighty  per  cent  of 
the  Federal  tax  imposed  on  property  located  in  the  State 
of  Missouri  belonging  to  a non-resident. 

In  this  case  if,  as  you  say,  the  assets  physical- 
ly located  in  the  State  amount  to  only  forty  per  cent 
of  the  entire  estate  of  the  non-resident,  then  for  the 
purposes  of  assessing  a tax  under  Section  573  only  forty 
per  cent  of  the  Federal  estate  tax  should  be  considered. 

In  this  case  forty  per  cent  of  the  Federal  estate  tax 
appears  to  be  in  the  amount  of  $1030. 84;  eighty  per  cent 
of  that  sum  amounts  to  ‘824.67 ,and  if  that  sum  is  less 
than  the  Missouri  inheritance  tax  already  imposed  and 
paid  then  there  can  be  no  further  estate  tax  imposed  under 
Section  573. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr. 
Assistant  Attorney  General 

APPROVED* 


j.  e.  Baylor 

(Acting)  Attorney  General 


JWHtLC 
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ROADS  AND) 

) 

BRIDGES  ) 


Warrants  may  be  issued  and  registered  up 
to  amount  of  anticipated  revenue,  but  not 
in  excess. 


o 
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i 

Hon*  Randolph  H.  Weber 
Prosecuting  Attorney 
Butler  County 
Poplar  Bluff,  Missouri 

Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
October  23,  1937,  in  which  you  request  an  opinion  as 
follows : 


"I  am  writing  you  relative  to 
warrants  issued  against  the  County 
Road  Fund.  In  the  event  there  are 
not  sufficient  funds  in  the  County 
Road  Fund,  oan  a warrant  legally 
be  issued  by  the  County  Court  to 
be  presented  to  the  County  Treasurer 
to  be  protested? 


"The  Section  of  the  Missouri 
Statutes  which  is  involved  in  this 
matter,  is  Seetion  7891.  The  point 
involved,  is  if  the  fund  granted  to 
Section  7891  is  depleted,  oan  the 
County  go  ahead  and  issue  warrants 
on  that  fund  and  oan  the  party  who  is 
the  payee  in  this  warrant  present  it 
to  the  Treasurer  and  have  it  protested 
and  draw  interest  on  it  the  same  as  on 
the  regular  county  warrant?" 

In  State  ex  rel*  Clark  County  v.  Hackmann,  280  Mo* 
686,  the  Supreme  Court  in  discussing  what  constitutes  a 
valid  warrant  said  at  l.c.  696: 


"The  county  authorities  know  from  the 
assessed  values  and  the  tax  rates 
just  what  revenue  should  come  in  for 
the  year.  They  often  issue  warrants 
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up  to  the  very  limit  of  the 
anticipated  revenue,  and  these 
warrants  we  have  held  to  be  valid 
obligations  of  the  oounty.  This, 
on  the  theory  that  the  warrants 
represent  valid  contracts  made  dur- 
ing the  year.  By  valid  contracts 
we  mean  contracts  within  the  an- 
ticipated revenue  of  the  year.  Thus 
in  Trask  v.  Livingston  County,  210 
Mo.  l.o.  594,  it  is  said: 

'It  has  been  uniformly  construed 
that  this  provision  of  the  Consti- 
tution permits  the  anticipation  of 
the  current  revenues  to  the  extent 
of  the  year's  income  in  whieh  the 
debt  is  contracted  or  ereated,  and 
prohibits  the  anticipation  of  the 
revenues  of  any  future  year.' 

So  also  in  State  ex  rel.  v.  Johnson, 

162  Mo.  l.o.  629,  it  is  said: 

'It  was  ruled  in  Book  v.  Earl,  87 
Mo.  246,  that  'the  evident  purpose 
of  the  framers  of  the  Constitution 
and  the  people  who  adopted  it  was  to 
abolish  in  the  administration  of 
county  and  municipal  government,  the 
credit  system,  and  establish  the  cash 
system  by  limiting  the  amount  of  tax 
which  might  be  imposed  by  a county 
for  oounty  purposes,  and  limiting  the 
expenditures  in  any  given  year  to  the 
amount  of  revenue  which  such  tax  would 
bring  into  the  treasury  for  that  year.* 
But  it  was  at  the  same  time  said:  'Under 
this  section  the  oounty  court  might  an- 
ticipate the  revenue  collected,  and  to 
be  collected,  for  any  given  year,  and 
contract  debts  for  ordinary  ourrent  ex- 
penses, which  would  be  binding  on  the 
county  to  the  extent  of  the  revenue 
provided  for  that  year,  but  not  in 
excess  of  it.* 
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'It  was  then  anticipated  that, 
though  tha  county  court  might  not 
issue  warrants  in  exoass  of  the 
lory  for  a year's  current  expanses, 
and  that  a creditor  aight  rely  upon 
the  faot  that  his  oontraot  was  within 
the  aaount  of  revenue  levied  and  pro- 
vided, and  trust  to  the  power  of  tha 
State  to  enforce  its  taxes,  still  it 
' might  happen  from  some  unforeseen 
cause  enough  of  the  estimated  amount 
of  revenue  might  not  be  collected  to 
pay  all  the  warrants  drawn  against 
it  in  anticipation.  Under  suoh  cir- 
cumstances it  has  never  been  ruled 
■ that  suoh  a creditor's  warrant  was 
absolutely  void  and  extinguished  by 
the  non-payment  in  the  year  in  which 
it  was  drawn.  On  the  contrary,  this 
oourt  ha s often  said  in  no  uncertain 
terms  that  it  was  valid  and  payable 
out  of  any  surplus  revenue  in  the 
hands  of  the  county  treasurer  that 
might  arise  in  subsequent  years." 

At  l.o.  698  in  the  Haokmann  oase,  it  is  said: 

"this  oourt  has  said  (and  rightfully 
so)  that  the  purpose  of  Sections  11 
and  12  of  Article  Z of  the  Constitution 
was  to  plaoe  the  business  of  the 
counties  upon  a cash  basis,  we  did  not 
mean  that  debts  contracted  within  the 
anticipated  revenues  of  the  year  were 
invalid  beoause  the  collected  revenues 
were  insufficient  to  meet  all  of  suoh 
debts.  Nor  did  we  mean  by  suoh  ex- 
pression that  warrants  issued  for  such 
debts  were  invalid  because  all  of  them 
could  not  be  paid  out  of  the  revenue 
aotually  collected.  Nor  did  we  mean 
that  each  debt  should  be  met  with  cash, 
but  we  did  mean  that  during  the  fiscal 
year  the  cash  would  be  available  to  meet 
the  debt  if  the  anticipated  revenue  was 
collected  and  rightfully  disbursed.  In 
other  words,  we  have  dealt  with  the  mat- 
ter upon  the  basis  of  a year's  business, 
and  the  term  'cash  basis'  has  been  used 
in  the  sense  that  the  anticipated  rev- 
enues of  the  year  should  at  least  equal 
the  contracted  debts  of  the  year. 


Hon.  Randolph  H.  Weber 


November  10,  1937 


Suoh  has  been  oar  construction  of 
the  constitutional  system,  and  as 
suggested  by  consul  for  respondent, 
if  the  county  desired  to  contract 
debts  in  excess  of  the  year's  rev- 
enue, resort  would  have  to  be  made 
to  the  people  for  their  consent  to 
the  creation  of  suoh  debt.” 

In  the  case  of  Watson  v.  Kerr,  £79  8*W.  69£,  it  is 
held  that  if,  at  the  time  of  the  creation  of  an  indebtedness, 
it  is  within  the  income  which  might  reasonably  be  antici- 
pated, or  if  the  indebtedness  is  created  before  it  becomes 
apparent  that  the  total  indebtedness  so  created  will  exoeed 
the  whole  of  the  anticipated  income,  that  said  indebtedness 
is  not  invalid  and  that  mere  errors  in  judgment  in  estimating 
whether  indebtedness  can  be  incurred  and  the  total  expendi- 
tures still  kept  within  the  inoome  anticipated,  is  not  suf- 
ficient to  impeach  good  faith  of  the  county  court,  and  that 
to  so  impeach  county  court,  there  must  have  been  fraud  or 
palpable  attempt  to  evade  Article  X,  Section  12  of  the 
Constitution. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that 
if  there  is  not  sufficient  funds  in  the  County  Road  fund, 
created  by  authority  of  Section  7891  of  the  Revised  Statutes 
of  Missouri,  1929,  due  to  failure  to  oolleot  all  the  an- 
ticipated revenue,  to  gay  warrants  as  they  are  issued,  that 
said  warrants  may  be  issued  and  registered  with  the  county 
treasurer,  if  said  warrant  is  within  the  amount  of  the  an- 
ticipated revenue.  If  said  warrant  is  in  excess  of  the 
total  amount  of  anticipated  revenue,  it  may  not  be  issued 
beoause  it  would  be  contrary  to  Article  X,  Seotion  12  of  the 
Constitution  of  Missouri. 


Respeotfully  submitted. 


LLRtVAL 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 


APPROVED  By: 


J.i£.  TAYLOR 

(Acting)  Attorney  General 
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TAXATION: 


Personal  property  of  Naval  Reservists  subject  to 
property  tax* 


/ 

January  4,  1937 


Honorable  Andy  W.  Wilcox 
Ch&lrman  State  Tax  Commission 
Jefferson  City,  Missouri 


Dear  Mr.  Wilcox: 

Your  communication  of  Decent Der  88,  1936,  reouestlng 
an  opinion  of  this  office  on  the  following  matter  has  been 
received: 


"This  department  desires  an  opinion 
as  to  whether  Naval  Reservists  who  re- 
side In  Missouri  are  exempt  from 
personal  property  tax." 

Seotlon  6 of  Article  X of  the  Constitution  of  Missouri 
reads  as  follows: 

"The  property,  real  and  personal,  of 
the  State,  counties  and  other  munici- 
pal corporations,  and  oemetorles,  shall 
be  exempt  from  taxation.  Lots  in 
Incorporated  cities  or  towns,  or  within 
one  mile  of  the  limits  of  any  such  city 
or  town,  to  the  extent  of  one  aore,  and 
lots  one  mile  of  more  distant  from  such 
cities  or  towns,  to  the  extent  of  five 
aorer,  with  the  buildings  thereon,  may 
be  exempted  from  taxation,  whan  the  seme 
are  used  exclusively  for  religious  wor- 
ship, for  schools,  or  for  purposes 
purely  charitable;  also,  suoh  property, 
real  or  personal,  as  may  be  used 
exclusively  for  agricultural  or  horti- 
cultural societies:  Provided,  That  suoh 
exemptions  shall  be  only  by  general  law." 
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Seotlon  7 of  Article  X of  the  Constitution  of  Missouri 
provides: 


"All  laws  exempting  property  from  taxation, 
other  than  the  property  above  enumerated, 
shall  be  void." 

By  these  constitutional  provisions  we  see  there  is  no 
basis  for  the  exemption  of  personal  property  belonging  to 
.a  Naval  Reservist, 

. On  September  17,  1936,  this  office  rendered  an  opinion 
to  the  Honorable  William  A.  Sapp,  Prosecuting  Attorney  of 
Boone  County,  in  which  the  following  conclusion  was  reached: 

"This  department  is  of  the  opinion  that 
the  assessor's  duty  is  to  assess  all  pro- 
perty in  the  State  including  the  personal 
and  real  property  belonging  to  member  of 
the  Reserve  Officers  Training  Corp. 

In  the  oourse  of  the  opinion  Section  9743  R.  S,  Missouri 
1929,  which  purportedly  exempts  "all  persons  belonging  to 
the  army  of  the  United  States"  was  set  out.  Referring  to  this 
section  it  was  stated: 

"Exemption  of  United  States  soldiers 
and  United  States  property  does  not  exempt 
the  personal  property  of  the  soldier." 

It  therefore  appears  that  this  opinion  to  Mr.  Sapp  is 
determinative  of  the  question  put  in  your  inquiry  and  we 
are  accordingly  enclosing  to  you  a copy  of  the  opinion. 

CONCLUSION 

It  is  therefore  the  opinion  of  this  offloe  that  Nival 
Reservists  who  reside  in  Ml 
of  personal  property  taxes. 


APPROVED: 


J.  ST  TAYLOR 

(Acting)  Attorney  General 

HGW:MM 

Enclosure. 


ssourl  are  subject  to  the  payment 
Respectfully  at 


submitted. 


:■<*.  WALTMER,  Jr., 
Assistant  Attorney  General 


TAXATION:  Certificate  holder  only  entitled  to  receive  amount 

of  certificate  plus  subsequent  taxes  paid. 
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Hon.  Mark  W.  Wilson 
Prosecuting  Attorney 
Henry  County 
Clinton,  Missouri 


Dear  Mr.  Wilson: 

We  are  In  receipt  of  your  ooranunloatlon  of  reoent 
date  requesting  an  opinion  of  this  of floe  on  the  following 
matters: 

"The  following  question  has  arisen  concer- 
ning the  new  tax  law  providing  for  the  sale 
of  delinquent  property  as  appears  In  the 
1933  Session  Acts  on  page  485  et  seq.,  and 
I would  appreciate  very  much  If  you  will 
give  me  an  opinion  for  the  County  Treasurer 
on  the  same. 

In  October,  1936,  a piece  of  prooerty  In 
Deepwater,  Henry  County,  Missouri,  was  sold 
as  provided  by  the  1933  Act.  The  certi- 
ficate specifically  set  forth  the  State 
and  County  taxes  for  the  year  for  which 
the  property  was  sold.  The  purchaser  of 
the  certificate  thereafter  paid  the  city 
taxes  delinquent  on  said  property  described 
In  his  certificate  and  due  to  the  City  of 
Deepwater,  which  were  taxes  from  the  year 
1931  to  date.  The  owner  of  the  property 
is  now  tendering  to  the  County  Treasurer 
and  has  paid  Into  his  hands  the  amount  of 
state  and  county  taxes  plus  Interest  and 
costs  as  provided  for  In  the  certificate 
of  sale,  but  the  title  owner  of  the  pro- 
perty Is  refusing  to  reimburse  the  oertl- 
, floate  holder  for  the  city  taxes  paid  as 

above  noted. 


Ron.  Mark  W.  Wilson 


January  4,  1937 
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The  following  questions  are  aaked: 

1.  Has  the  Treasurer  and  ex-officio 
oollector  of  Henry  County  the  right 

to  demand  of  the  title  holder  the  amount 
of  olty  taxes  paid  by  the  certificate 
purchaser? 

2.  Has  the  purchaser  of  a certificate 
under  the  law,  any  right  to  reimbursement 
from  the  title  holder  for  taxes  paid  to 
the  City  of  Deepwater  which  were  dolin- 
ouent  and  a lien  on  the  property? ■ 

Tour  communication  Involves  two  entirely  separate  and 
distinct  problems.  The  second  question  appears  to  ooncern  only 
the  individual  rights  of  the  purchaser  of  the  oertlfloate  and 
what  If  any  rights  he  may  have  against  some  third  party.  Am 
this  is  a matter  of  private  litigation  not  involving  the  State 
or  your  office  It  does  not  appear  that  this  is  a proper  sub- 
ject for  an  oolnlon.  We  are  therefore  limiting  this  opinion  to 
the  proposition  first  stated. 


X. 

Treasurer  and  ex-offlolo  collector 
can  only  demand  of  rede  eta  or  tlie  amount 
of  the  oertlfloate  of  purchase  with 
interest  therein  stated  and  all  sub- 
sequent taxes  paid  by  purchaser  with 
Interest  at  eight  per  centum  per 

mm** 


Section  9956a,  page  437,  Laws  of  Missouri  1933,  provides 
the  manner  In  which  an  owner,  occupant  or  other  person  having 
an  Interest  In  the  land  may  redeem  the  land  from  the  tax  sale 
and  provides  that  he  may  do  so 

■By  paying  to  the  county  collator,  for  the 
use  of  the  nurohaser,  his  heirs  or  assigns, 
the  full  sum  of  the  purchase  money  named  In 
his  certificate  of  purchase  and  all  the  costs 
of  the  sale  together  with  Interest  at  the 
rate  specified  In  such  certificate,  not  to 
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exceed  ten  per  centum  annually,  with  all 
subsequent  taxes  whloh  have  been  paid 
thereon  by  the  purchaser,  his  heirs  or 
assigns,  with  Interest  at  the  rate  of 
eight  per  centum  per  annum  on  suoh  taxes 
subsequently  paid,  and  In  addition  thereto 
the  person  redeeming  any  land  shall  pay 
the  cos ts  incident  to  entry  of  recital 
of  such  redemption. ***<♦**» 

It  Is  to  be  noted  that  In  addition  to  the  purchase  price 
of  the  certificate  the  redeemor  must  pay  to  the  purchaser  "all 
subsequent  taxes"  which  were  paid. 

It  will  be  seen  that  a mandatory  duty  Is  placed  upon  the 
holder  of  the  certificate  of  purchase  to  pay,  under  Section  9957o, 
page  440,  Laws  of  Missouri  1933, 

"all  taxes  that  have  accrued  thereon 
since  the  Issuance  of  said  certificate, 
or  any  prior  taxes  that  may  remain  due 
and  unpaid  on  said  property,  and  the  lien 
for  whloh  was  not  foreclosed  by  sale  under 
which  such  holder  makes  demand  for  deed. 


In  the  Instant  case  it  Is  certain  that  the  olty  taxee 
which  wore  paid  by  the  holder  of  the  certificate  of  purchase  a 
few  days  after  the  sale  had  not  "accrued"  since  "the  execution 
of  said  certificate, " as  all  suoh  taxes  had  been  due  and  aoorued 
for  suoh  time,  nor  oould  suoh  olty  taxes  be  considered  as  prior 
taxes  remaining  due  and  unpaid,  lien  for  whloh  had  not  been 
foreclosed  as  It  Is  recognized  that  olty  taxes  are  inferior  to 
and  not  "prior"  to  state  and  county  taxes.  Tills  section  further 
provides  that  if 

"any  purchaser  shall  suffer  a subsequent 
taM^-to  become  delinquent  and  a sub- 
sequent  certificate  of  purchase  to  Issue 
on  the  same  prep erty*** suoh  first  nurohaser 
shall  forfeit  hie  rights  of  priority 
thereunder  to  the  subsequent  purchaser,**4***." 


Hon.  Mark  W.  Wilson 
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Thus  It  aopears  that  the  purchaser  of  a certificate 
who  falls  to  follow  the  mandatory  directions  and  pay  taxes 
subsequently  accrued  is  penalized  by  forfeiture  of  his  rights, 
but  it  is  to  be  noted  that  this  applies  to  "aubsenuent  taxes" 
and  does  not  purport  to  cover  any  and  all  taxes  which  may  at 
any  time  have  been  or  will  be  assessed  against  the  property. 

By  referring  to  Section  9958c,  page  441,  Laws  of  Missouri 
1933,  we  see  that  in  oase  any  conveyance  for  taxes  proves  to 
be  invalid  , the  lien  of  the  State  is  preserved  and  vested  in 
the  grantee  of  such  certificate  who  shall  be  entitled  to  a 
lien  on  the  land  for  the  amount  of  taxes,  penalties  and  Interest 

"together  with  the  amount  of  all  sub- 
sequent taxes  paid,  with  Interest, 

The  purchaser  then  is  again  protected  as  to  the  amount  paid  for 
the  certificate  plus  any  "subsequent  taxes"  paid. 

Referr'ng  to  Section  9962d,  page  446,  Laws  of  Missouri 
1933,  a section  somewhat  similar  in  its  provisions  to  Section 
9958c,  only  further  applying  to  oases  involving  suit  to  quite 
title,  it  is  provided  that"the  Court  shall  ascertain  the  amount 
due  the  party  holding  suoh  tax  deed  and  from  idiom  due  for  prin- 
cipal and  interest  and  for  all  improvements  made  by  him  on  such 
lands  including  subsequent  taxes  paid  with  Interest,",  Con- 
sidering this  act  in  its  entirety  it  appears  that  protection 
is  given  to  the  certificate  holder- for  subseouent  taxes  which 
are  paid  by  him  but  nothing  is  said  authorizing  or  reoulrlng  him 
to  pay  taxes  which  may  be  of  inferior  character  and  which  were 
due  and  accrued  at  the  time  of  the  sale  but  were  inferior  to  the 
taxes  for  which  the  land  was  sold. 

It  therefore  appears  that  the  Jones-Munger  law  did  not 
contemplate,  authorize  or  require  the  holder  of  the  certi- 
ficate to  pay  the  taxes  referred  to  in  your  com  unicat Ion  and 
that  to  require  their  payment  to  the  Treasurer,  ex-officio 
collector  would  be  to  extend  and  expand  the  requirements  set 
out  In  Section  9956a. 
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CONCLUSION 


It  la  therefore  the  opinion  of  thla  office  that  the 
Treasurer,  ex-offloio  Collector  of  Henry  County  may  not  demand 
of  the  party  redeeming  the  amount  of  city  taxes  paid  by  the 
purchaser  In  the  Instant  oase. 


APPHOTED: 


submitted. 


Assistant  Att  rney 


Trti.-TZxim 

(Aotlng)  Attorney  General 
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SHERIFFS:  Contracting  with  sheriff’s  brother  to  feed 
prisoners  at  County  Jail  would  not  be  a 
violation  of  the  Nepotism  Act. 


Honorable  Russell 
Sheriff  of  Monroe 
Paris  Missouri 


January  13  , 1937 


« likes 
County 


Dear  ^r.  n likes s 


This  Department  is  in  receipt  of  your  letter 
of  January  11,  wherein  you  make  the  following  requert: 

"At  the  last  general  election 
I was  elected  Sheriff  of  -:onroe 
County,  Missouri,  and  subsequent- 
ly qualified  and  am  now  acting  in 
that  capacity. 

"Among  other  duties  connected 
with  ray  office  is  the  duty  of 
feeding  prisoners  that  are  con- 
fined In  the  County  Jail.  The 
County  Court  allows  me. 7 5 cents 
a day  for  each  prisoner  I feed. 

"I  am  about  to  enter  Into  a 
verbal  contract  with  ray  brother 
to  furnish  the  food  and  prepare 
the  meals  for  the  above  mentioned 
prisoners.  In  the  event  that  I 
do  this  will  it  be  in  violation 
of  the  State  Nepotism  Laws? 

"as  I am  very  anxious  to  get 
this  matter  lined  up  I would 
appreciate  having  an  opinion 
from  your  office  concerning 
the  above  question  at  your  very 
earliest  convenience." 


Section  11794,  Revised  Statutes  Missouri,  1929, 
refers  to  the  allowance  to  sheriffs  and  marshals  for  board- 
ing prisoners,  and  Is  as  follows: 
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"Hereafter  sheriffs,  marshals  and 
other  officers  shall  be  allowed 
for  furnishing  each  prisoner  with 
board,  for  each  day,  such  sura,not 
exceeding  seventy-five  cents, as 
may  be  fixed  by  the  county  court, 
of  each  county,  and  by  the  municipal 
assembly  of  any  city  not  In  a county 
In  this  state:  Provided,  that  no 
sheriff  shall  contract  for  the  fur- 
nishing of  such  board  for  a price 
less  than  that  fixed  by  the  county 
court," 


In  making  a contract  with  your  brother  it  would 
be  necessary  to  follow  the  terms  of  the  proviso  contained 
In  the  above  seotlon  to  the  effect  that  yew  could  not 
contract  for  a less  price  than  fixed  by  the  county  court. 
You  state  the  county  court  did  allow  you  seventy-five 
cents  a day  for  each  prisoner.  The  nepotism  section  In 
the  Missouri  Constitution,  lection  13  of  .irticle  XIV, 

Is  as  follows* 

"jmy  public  officer  or  employe  of 
this  State  or  of  any  political  sub- 
division thereof  who  shall,  by 
virtue  of  said  office  or  employment, 
have  the  right  to  name  or  appoint 
any  person  to  render  service  to 
the  State  or  to  any  political  sub- 
division thereof,  and  who  shall 
name  or  appoint  to  such  service 
any  relative  within  the  f our th 
degree,  either  by  consanguinity 
or  affinity,  shall  thereby  forfeit 
his  or  her  office  or  employment." 


It  was  ruled  by  the  Supreme  Court  in  the  case  of 
State  ex  rel  Saline  County  v.  Price  296  iio,,  121,  1.  c. 
130,  that  the  fees  received  by  the  sheriff  for  boarding 
prisoners  are  not  o:  such  nature  as  can  be  considered 
as  a part  of  his  compensation  allowed  by  the  statute. 

The  court  said* 
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"The  trial  court  held  that  suns 
received  by  the  sheriff  from  the 
county  for  the  board  of  prisoners 
In  his  charge  as  Jailer,  were  not 
fees  for  which  the  defendant  can 
be  held  to  account,  as  a part  of 
his  compensation  allowed  by  the 
statute.  (Sec. 11036 ,R.S. 1919. ) 

Section  12551 , Revised  Statutes 
1916  provides  tliat  'the  sheriff 
. . . shall  have  the  custody , mile, 
keeping  and  charge  of  the  Jail 
within  his  county,  and  of  all  the 
prisoners  In  such  Jail,  and  may 
appoint  a Jailer  under  him, for 
whose  conduct  ha  shall  be  resoonslble. ' 
In  this  capacity  It  became  his  duty 
to  see  that  the  prisoners  confined 
there  were  provided  with  food, bedding 
and  medical  attention.  Section  11003 
makes  It  the  duty  of  the  county 
court  at  the  November  term  of  each 
year  to  fix  the  fee  for  furnishing 
each  prisoner  with  board  for  each 
day  during  the  following  calendar 
year.  During  the  entire  term  of 
the  defendant  Price,  the  amount  of 
this  daily  charge  was  limited  to 
fifty  cents , and  the  sheriff  or 
mailer  was  fornidden  to  make  any 
contract  for  the  boarding  of 
prisoners  for  a less  sum.'1 


And  on  page  132, 

"bhlle  the  statute  making  It  the 
duty  of  the  county  court  to  fix 
the  daily  allowance  for  the  feed- 
ing of  prisoners  terms  It  a 'fee' 
(Sec. 11003, R.S. 1919)  the  section 
creating  that  allowance  (bee .11002, 
R.  S.  1919)  seems  carefully  to  avoid 
any  such  designation.  This  case 
turns  upon  the  question  whether  or 
not  this  allowance  is  included  In 
the  word  'foes'  as  it  Is  used  In 
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Sect "on  11036,  Revised  Statutes 
1919." 


CONCLUSION 


The  Statutes  place  the  custody  of  the  Jail  under 
the  sheriff.  The  allowance  made  by  the  county  court  for 
feeding  prisoners  confined  therein  Is  In  the  nature  of  re- 
imbursement for  money  which  he  must  expend  for  food  for 
the  prisoners;  and, as  stated  In  the  above  decision,  same 
Is  no  part  of  his  usual  statutory  compensation.  Section 
11794  prohibits  the  sheriff  from  contracting  with  any  one 
for  a sum  less  than  the  amount  allowed  by  the  county  court. 
The  nepotism  section,  Lection  13  of  Article  XIV  of  the 
Constitution,  quoted  supra,  states  who  shall,  by  virtue  of 
said  office  or  employment,  have  the  right  to  name  or 
appoint  any  person  to  render  services  to  the  State  or  to 
any  political  subdivision  thereof. 

V'e  are  of  the  opinion  It  Is  not  applicable  to 
the  case  of  your  contracting  with  your  brother  for  feeding 
of  the  prisoners.  He  receives  no  money  direct  from  the 
county  but  receives  hio  compensation  from  you,  nor  Is  he 
rendering  any  service  to  any  political  subdivision  thereof 
within  the  meaning  of  the  Act. 

Y/e,  therefore,  hold  that  such  contract  would  not 
be  In  violation  of  the  nepotism  act. 


Respectfully  submitted. 


CLLIV  -R  W.  NOIZI 
Assistant  Attorney  General 


APPROV  iDi 


J.  ML<3« 

(Acting)  Attorney  General 
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RECORDER: 


Recorded  instruments  may  be  destroyed  without 
liability  on  the  part  of  the  Recorder* 


January  27,  1937* 


Honorable  Mark  W.  Wilson 
Prosecuting  Attorney 
Henry  County 
Clinton,  Missouri 

Dear  Sir: 


We  acknowledge  your  request  for  an  opinion  dated 
January  9,  1937,  which  reads  as  follows: 

"The  Recorder  of  Deeds  has  a con- 
siderable number  of  old  deeds  from 
twenty  to  thirty  years  old,  or  even 
older,  which  have  long  since  been 
recorded,  but  which  have  not  been 
called  for  by  the  parties  who  left 
them  for  record* 


"The  vault  in  the  Recorder’s  office 
is  very  crowded  with  their  other 
books  and  records.  Is  the  Recorder 
authorised  to  destroy  such  old  deeds, 
and  how  long  should  a deed  that  la 
recorded  be  held  before  it  can  be 
destroyed?  The  law  orovides  that 
chattel  mortgages  may  be  destroyed 
after  five  years.  Should  the  Re- 
corder destroy  them  or  should  he 
obtain  an  order  from  the  County  Court 
to  destroy  them  after  they  are  five 
years  old." 


Corpus  Juris,  vol.  53,  p.  1070,  Sec.  1,  defines  the 
nature  of  the  office  of  recorders  of  deeds  thus: 

"A  register  of  deeds  is  a public 
officer  authorised  and  required  by 
law  to  keep  records  in  the  manner 
directed  by  law,  of  instruments  in 
writing,  especially  Instruments 
affecting  the  title  to  real  prop- 
erty. Such  an  officer  is  in  some 
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Jurisdictions  designated  as  a recorder 
of  deeds,  a county  recorder,  etc.,  and 
In  other  jurisdictions  his  duties  are 
imposed  upon  other  specific  ministerial 
officers,  such  as  county  clerks,  clerks 
of  court,  etc." 

The  Legislature  of  Missouri  has  provided  the  method 
whereby  a recorder  is  to  receive  and  record  written 
instruments.  Original  instruments  cannot  be  destroyed 
contrary  to  section  4209  R.  S.  Mo.  1929,  which  provides: 

"If  any  person  shall  unlawfully, 
willfully  and  maliciously  tear,  cut, 
burn,  or  in  any  way  whatever  destroy 
any  will,  deed  or  other  instrument 
of  writing,  the  falsely  making, 
altering,  forging  or  counterfeiting 
of  whftch  is  hereinbefore  declared  to 
be  a punishable  offense,  he  shall,  on 
conviction,  be  punished  by  imprison- 
ment in  a county  jail  not  exceeding 
one  year,  or  by  fine  not  exceeding 
five  hundred  dollars,  or  by  both  such 
fine  and  imprisonment." 

Again  in  section  11548  R.  S.  Mo.  1929,  it  is  provided: 

"The  recorder  s hall  certify,  on  or 
under  such  deed,  mortgage,  conveyance, 
deed  of  trust,  bond,  commission  or 
other  instrument,  so  recorded,  the 
day  and  time  of  the  day,  month  and 
year,  when  he  received  it,  and  the 
book  and  page  or  pages  of  the  book 
in  which  it  is  recorded,  and,  when 
recorded,  deliver  It  to  the  party  or 
his  order." 

Again  in  section  3100,  Laws  of  Missouri,  1935,  p.  208, 
the  Legislature  has  provided  for  destroying  chattel  raort- 
gages : 


"Every  such  mortgage  or  deed  of  trust, 
where  the  original  or  a copy  shall 
have  been  filed,  as  herein  provided, 
shall  cease  to  be  valid  against  the 
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mortgagor  or  the  person  making  the 
same,  or  subsequent  purchaser  or 
mortgagees  in  good  faith,  after  the 
expiration  of  fire  years  from  the 
filing  of  the  same,  and  the  Recorders 
of  the  several  counties  are  hereby 
authorised  to  destroy  any  and  all 
such  mortgages  remaining  on  file  in 
their  respective  offices  after  the 
expiration  of  five  years  from  the 
filing  of  the  same:  Provided,  that 
when  any  such  mortgage  shall  be 
destroyed,  as  herein  provided,  the 
Recorder  shall  note  such  destruction 
and  the  date  thereof  upon  his  chattel 
mortgage  register.  Provided  further. 
that  this  Section  shall  apply'  only  Vo 
chattel  mortgages  or  encumbrances 
upon  chattels,  which  are  merely  filed 
but  are  not  recorded  at  length.  As 
to  chattel  mortgages  qr  encumbrances 
on  chattels  which  are  recorded  at 
length  in  the  Recorder*s  office,  the 
limitation  of  the  lien  and  validity 
thereof  shall  be  governed  by  the 
General  Statutes  of  ^imitations  per- 
taining to  written  instruments." 

In  Corpus  Juris,  vol.  53,  p.  1072,  sec.  10,  under 
the  title  of  Rights,  Powers,  Duties  and  Liabilities  of 
Recorders  of  deeds,  we  find  the  law  said  thus: 

"In  addition  to  the  powers  expressly 
conferred  upon  registers  of  deeds  by 
the  constitutional  or  statutory  pro- 
visions applicable  to  their  office, 
they  may  possess  such  incidental 
powers  as  are  necessary  to  the  proner 
performance  of  the  duties  expressly 
'Imposed  on  them.  -*  -*  ■». 

"Generally,  the  duty  of  the  register 
is  to  receive  and  file,  or  receive 
and  record,  as  the  ease  may  be,  such 
instruments  as  by  law  are  entitled  to 
be  filed  or  recorded,  and  to  file  or 
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record  them  In  such  manner  as  to 
serve  all  the  ourposes  of  the  lav, 
•»#*.* 


In  Levis  v. State,  32  Arizona  182,  256  Pacific  1048, 
1*  c*  1050,  that  court  saldt 

i , i 

"The  vhole  object  of  all  lavs  vhioh 
require  or  permit  instruments  to  be 
filed,  registered,  or  recorded  in 
any  public  office  is  that  the  general 
public,  if  interested  in  the  subject- 
matter  of  the  instrument,  may  pro- 
ceed to  the  proper  office,  and  if 
. therein  they  find  an  instrument  duly 
filed,  registered,  or  recorded,  they 
may  and  must  act  vlth  the  presumption 
that  such  an  instrument  is  Indeed  in 
existence  and  is  genuine,  and  govern 
their  affairs  accordingly*" 


In  the  case  of  Ewing  v*  Vernon  County,  216  Mo*  681, 
1*  c*  694,  the  court  in  holding  that  the  recorder  was  by 
section  11548,  supra,  required  to  deliver  the  deed  when 
recorded  "to  the  party  or  his  order"  saldt 

"It  is  stoutly  argued  that  it  was 
not  his  statutory  duty  to  return 
recorded  instruments  at  all,  even 
vhen  requested  to  do  so*  It  is 
shrewdly  (and  sourly)  suggested  in 
oral  argument  that  if  he  obliged  the 
general  public  by  the  courtesy  of 
the  return  of  a recorded  instrument, 
such  act  was  selfserving  and  must  be 
referred  to  future  political  ambition 
in  currying  favor  with  voters*  He 
is  likened  to  a sower,  who  sows  that 
he  may  reap  at  seed  time*.  But  'we 
shall  not  take  this  view  of  it*  The 
legal  duty  of  an  officer  is  to  be 
obliging  and  courteous*  The  general 
welfare  of  the  public  demands  the 
application  of  the  idea  that  noblesse 
oblit.q*  Hot  only  so,  but  by  section 
° 069  he  is  required  to  deliver  the 
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deed  and  its  certificate  of  record, 
when  recorded,  ’to  the  party  or  his 
order* * By  section  9089  he  is  re-' 
quired  in  certain  Instances  to  trans- 
mit deeds  from  one  county  to  another*" 


CONCLUSION* 


Section  3100,  supra,  provides  that  the  recorders 
may  destroy  chattel  mortgages  merely  filed  and  re- 
maining on  file  five  years  after  filing  same,  with- 
out an  order  of  the  court,  but  the  statutes  do  not 
specifically  provide  for  the  recorder  to  destroy  any 
other  type  of  original  written  Instruments  in  his 
possession,  such  as  deeds,  mortgages,  or  deeds  of 
trust*  By  virtue  of  section  4209,  supra,  this  opinion 
is  necessarily  limited  to  those  cases  where  the  recorder 
has  not  unlawfully,  willfully  or  maliciously  destroyed 
any  original  written  instrument  in  his  possession* 

As  in  Arizona,  the  object  and  purnose  of  Missouri’s 
recording  laws  is  to  prevent  fraud  in  transactions  by 
securing  certainty  and  publicity  in  recorded  dealings, 
and  to  permit  and  require  the  general  nubile  to  act 
with  the  presumption  that  genuine  instruments  exist, 
of  which  recorded  instruments  are  but  a monument* 

It  was  not  the  Intention  of  the  Missouri  Legisla- 
ture that  a recorder  clutter  up  his  office  with  ancient 
original  written  instruments  long  since  recorded*  The 
recorded  Instrument  can  serve  all  purposes  Intended  by 
the  recording  law,  and  an  original  written  Instrument 
properly  recorded  is  valuable  only  as  an  heirloom  or 
keepsake,  and  the  recorder’s  office  is  no  depository 
for  keepsakes* 

The  recorder  is  bound  to  make  an  effort  to  deliver 
all  original  written  instruments  to  "the  party  or  his  order", 
after  he  has  recorded  same,  according  to  provisions  of 
section  11548,  supra,  and  being  unable  to  deliver  same, 
this  department  is  of  the  opinion  that  original  instru- 
ments duly  recorded  and  remaining  in  the  recorder's 
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possession  for  an  unreasonable  length  of  tine  from  the 
date  of  recording,  may  be  destroyed  by  the  recorder  as 
a necessary  incidental  power  to  periodically  clean 
house,  and  without  liability  on  his  part  for  such  con- 
duct* This  right  to  possession  of  "the  party  or  his 
order"  is  not  a right  which  will  be  enforced  to  the 
detriment  of  the  general  public’s  interest  in  having 
county  records  kept  in  an  up-to-date  orderly  fashion* 


Respectfully  submitted 


WM.  ORR  SAWTLRS 
Assistant  Attorney  General* 


APPROVED! 


■J.  vv  TOC®: 

(Acting)  Attorney  General* 
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COUNTY  HIGEvV^ 


ENGINEER:  Compensation  a_*d  when  s ame  may  be 

withheld. 
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March  10,  195?. 


Hon.  W.  P.  Wilkerson, 
Prosecuting  Attorney, 
Sikeston,  Missouri. 


Dear  Sir: 


We  wish  to  acknowledge  your  request  for  an  opinion 
under  date  of  February  19th,  wherein  you  state  as  follows: 

"It  has  recently  come  to  light  that  our 
Scott  County  has  been  paying  the  County 
Surveyor  and  ex-officio  Highway  Engineer 
^3,000.00  per  year,  ostensibly  under 
authority  of  Section  8006.  It  appears, 
however,  that  the  County  Highway  Engineer 
Law  was  suspended  as  provided  in  Section 
8019,  if  the  elections  held  for  that 
purpose  were  legal.  It  appears  by  an 
order  of  the  County  Court  on  October  4, 

1910,  that  the  proposition  was  ordered 
submitted  to  the  voters  at  the  general 
election  of  November  8,  1910  and  on  that 
date  there  were  cast  810  votes  for  the 
proposition  and  1162  against  the  County 
Highway  Engineer  Law.  It  further  appears 
from  the  records  of  the  County  court  that 
on  October  24,  1912,  the  question  was 
ordered  submitted  again  and  was  submitted 
in  that  year  with  773  votes  for  the  propo- 
sition and  1279  against  it. 

"Afterwards,  and  on  February  8,  1913,  the 
County  Court  fixed  the  salary  of  the 
Highway  Engineer  at  |5.00  per  day  for 
each  and  every  day  he  actually  worked. 
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"In  this  state  of  affairs  I would 
he  very  much  pleased  to  have  you  ad- 
vise me 

1.  Whether  the  elections  held  in  1910 
and  1912,  under  the  provisions  of 
Section  8019,  were  sufficient  to 
suspend  the  provisions  of  the  High- 
way Engineer  Law  Inasmuch  as  that 
section  provides  at  the  present  time, 
that  this  proposition  shall  he  sub- 
mitted at  a special  election  not  to 
he  held  within  ninety  clays  of  any 
general  election.  I do  not  have  the 
statutes  of  1909  available  and  it  may 
he  possible  that  this  provision  for  the 
special  election  was  not  present  in  the 
statute  at  that  time. 

2.  I would  be  ple&Bed  to  have  you  advise 
me  whether  the  County  Highway  Engineer 
is,  in  your  opinion,  liable  to  the 
County  General  Revenue  Fund  for  the 
excessive  salary  he  has  drawn  in  the 
three  years  last  past. 

3.  Inasmuch  as  this  Highway  Engineer  is 
broke  and  nothing  substantial  can  be 
collected  from  him,  in  the  event  of 
his  liability  for  the  excessive  amount 
of  salary  drawn,  is  it  in  your  opinion 
right  and  proper  to  instruct  the 
County  Court  to  pay  him  nothing  by  way 
of  salary  until  such  time  as  he  may 
have  this  matter  straightened  up?  In 
fact,  he  probably  cannot  straighten 

It  up  because  he  has  nothing  to  pay 
with  and  to  refuse  to  pay  him  anything 
simply  means  he  must  quit  and  another 
man  be  hired. 

"In  connection  with  the  above,  I have  tenta- 
tively advised  the  Court  that  this  Highway 
Engineer  is  liable  for  the  excessive  salary 
drawn  by  him.  I reached  this  conclusion 
chiefly  on  account  of  the  rulings  in  State 
ex  rel.  vs.  Adams,  172  Mo.  1;  and  Jackson 
County  vs.  Stone,  168  Mo.  "577;  as  well  as  the 
text  in  46  CJ,  page  1030,  although  it  appears 
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from  the  annotations  that  the  cases 
cited,  therein  do  not  bear  out  the  state- 
ment in  the  text. 

"There  is  also  another  angle  to  this  case, 
in  that  the  County  Highway  Engineer,  while 
being  paid  #250,00  per  month  out  of  the 
County  General  Revenue  fund  did  a great 
deal  of  very  valuable  engineering  work 
for  and  on  behalf  of  certain  County  Brain- 
age  Districts  which  are  being  administered 
in  our  County  in  connection  with  certain 
refinancing  and  refunding  operations  of 
these  said  Districts,  for  xvhieh  he  was  paid 
nothing.  In  other  words,  the  County 
General  Revenue  Fund  was  burdened  with  this 
expense  and  the  Drainage  Districts  ob- 
tained the  benefit  of  it,  I do  not  know 
the  value  of  this  work  but  am  advised  that 
it  will  run  between  #2,000.00  and  #3,000,00, 
and  it  is  probably  worth  #2,500,00. 

"After  talking  with  Bill  Dorsey,  a repre- 
sentative of  the  State  Auditor’s  Office, 
we  have  decided  we  would  recommend  to  the 
Court  that  they  pay  the  reasonable  value 
of  these  services  into  the  General  Revenue 
Fund  of  the  County  and  credit  that  amount 
on  the  delinquencies  of  the  Highway 
Engineer,  This  the  County  Court  agreed 
to  do  but  subsequently  called  a meeting 
of  the  landowners  in  the  different  dis- 
tricts, and  the  landowners  refused  to  sanction 
the  payment  in  excess  of  #500,00  for  all  the 
districts,  and  consequently  the  County  Court 
refused  to  make  the  required  payment* 

"In  this  state  of  affaire,  I would  be  glad 
to  have  you  advise  me  whether,  in  case  you 
hold  the  Highway  Engineer  liable  to  the 
County  for  the  excessive  salary  drawn,  we 
can  sue  these  drainage  districts  and  compel 
them  to  pay  into  the  General  Revenue  Fund 
the  reasonable  value  of  this  engineer’s 
services.  There  is  no  question  in  my  mind 
but  that  the  Highway  Engineer,  individually, 
can  sue  and  compel  these  districts  to  pay 
him  the  reasonable  price  of  his  work,  but 
whether  the  State  has  any  right  to  compel 
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such  a payment  is  enother  matter,  and  I’m 
afraid  a tough  one. 

"I  can  clear  up  this  last  nolnt  by  taking 
an  assignment  from  him  and  suing  on  the 
assignment  in  the  name  of  the  State* " 


I* 


Section  6019,  R,  S.  Mo.  1929,  provide*  the  manner  in 
which  the  County  Highway  Engineer  Law  may  be  suspended,  thus: 

"Whenever  a petition,  signed  by  at  least 
ten  per  cent,  of  the  taxpaying  citizens 
and  voters  representing  at  least  two- 
thirds  of  the  townships  of  any  county 
in  this  state,  shall  be  presented  to 
the  county  court  thereof  asking  that 
a proposition  be  submitted  to  the  quali- 
fied voters  of  the  county,  to  determine 
whether  or  not  the  provisions  of  this 
article  shall  continue  to  apply  to  such 
county,  the  court,  after  due  considera- 
tion, may  order  that  a proposition  for 
the  approval  or  rejection  of  the  provisions 
of  this  article  be  submitted  to  the  quali- 
fied voters  of  the  county  at  any  general 
election  held  for  the  purpose  of  electing 
county  officers,  or  upon  a petition, 
signed  by  at  least  fifteen  per  cent,  of 
the  taxpaying  citizens  and  the  voter* 
representing  at  least  two-thirds  of  the 
townships  of  any  county  in  this  state 
asking  that  such  proposition  be  sub-  ■ 
mitted,  at  a special  election,  the  county 
court  shall  call  the  special  election 
for  the  submission  of  such  proposition 
within  ninety  days  from  the  filing  of 
such  petition:  Provided,  such  special 
election  shall  not-  be  held  within  ninety 
days  of  any  general  election.  The  county 
court  shall  give  notice  of  such  election 
by  publishing  the  same  in  some  newspaper 
published  in  the  county.-  Such  notice 
shall  be  published  for  at  least  two  con- 
secutive weeks,  the  last  insertion  to  be 
within  ten  days  next  before  such  election, 
and  such  other  notice  may  be  given  as  the 
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court  may  deem  proper.  The  proposition 
so  submitted  shall,  be  printed  on  the 
ballots  in  the  following  form:  'For 
county  highway  engineer  law,  * * Against 
county  highway  engineer  lew, * with  the 
direction  *Mark  out  the  clause  you  do 
not  favor.*  If  a majority  of  those 
voting  at  such  election  upon  the  propo- 
sition vote  for  the  county  highway 
engineer  law,  then  this  article  shall 
remain  in  full  foree  and  effect  in  such 
county,  but  if  a majority  of  those  vot- 
ing at  such  election  upon  the  proposition 
vote  against  the  county  highway  engineer 
law,  then  this  article  and  the  provisions 
of  the  law  relating  to  the  appointment 
and  duties  of  a county  highway  engineer 
shall  not  be  enforced  in  such  county." 

Under  the  above  provision,  the  voters  may  petition  the 
county  court  that  the  proposition  be  submitted  'without  specify- 
ing the  time  it  is  to  be  voted  on,  and  in  such  instance  the 
court  may  order  that  it  be  submitted  at  any  general  election 
held  for  the  purpose  of  electing  county  officers,  or  the 
voters  may  petition  the  county  court,  designating  that  such 
proposition  be  submitted  at  a special  election.  If  the  latter 
be  the  case,  then  the  county  court  must  call  the  special 
election  within  ninety  days  from  the  filing  of  the  petition, 
and  it  must  not  be  held  within  ninety  days  of  any/ielection. 

' Qincr*-l 

You  state  in  your  letter  that  the  court  ordered  the 
proposition  be  submitted  to  the  voters  at  the  general  elections 
in  1910  and  1912,  and  aslc  whether,  under  the  provisions  of 
Section  8019,  supra,  they  were  sufficient  to  suspend  the  provi- 
sions of  the  County  Highway  Engineer  Law,  inasmuch  as  it  * 
provides  that  the  proposition  be  submitted  at  a special  elec- 
tion not  to  be  held  within  ninety  days  of  any  general  election. 

The  provisions  of  Section  8019,  supra,  and  Section 
10571,  K*  S.  Mo.  1909,  are  identical,  and  since,  as  pointed  out 
Section.  8019,  supra,  provides  that  where  the  voters  petitioning 
the  court  fail  to  specify  the  time  for  voting  on  the  proposi- 
tion, the  court  may  order  that  it  be  submitted  at  any  general 
election,  we  are  of  the  opinion  that  there  was  no  breach  of  the 
statute,  assuming  that  the  petition  was  signed  by  at  least 
ten  per  cent  of  the  taxpaying  citizens  and  voters  representing 
at  least  two-thirds  of  the  townships  of  the  county. 


Hon.  W.  p.  Y/ilkersen 


6- 


Mareh  10 , 1937 


II. 


You  state  that  at  the  general  election  held  November 
8,  1910,  there  were  810  votes  cast  for  the  proposition  and 
1162  against  it.  Therefore,  by  virtue  of  Section  8019,  supra, 
the  County  Highway  Engineer  Law  was  suspended. 

Section  8021,  R.  s.  MO.  1929,  provides  that  where  the 
County  Highway  Engineer  law  has  been  suspended,  the  question 
may  be  resubmitted  after  the  expiration  of  one  year,  thus: 

wIf  any  county  shall  have  voted  to 
suspend  the  county  highway  engineer 
law  as  provided  in  section  8019,  the 
question  my  he  resubmitted  after  the 
expiration  of  one  year,  upon  the  peti- 
tion of  two  hundred  resident  taxpaying 
citizens  and  voters  representing  not 
less  than  two-thirds  of  the  townships 
of  the  county,  at  the  ensuing  election 
held  for  the  purpose  or  electing  county 
officials,  and  if  a majority  of  the 
qualified  votes  cast  upon  the  proposi- 
tion be  for  the  adoption  of  the  county 
highway  engineer  law,  it  shall  again 
become  effective  and  be  in  force  in  such 
county  from  and  after  the  February  term 
of  court  following  such  election.  The 
form  of  the  ballot  at  such  election 
shall  be  as  follows:  ’For  county  highway 
engineer  law, * ’Against  county  highway 
engineer  law, ’ with  the  direction  ’Mark 
out  the  clause  you  do  not  favor. *n 

This,  we  understand,  was  done  in  the  instant  case  in 
the  year  1912,  when  a vote  was  recorded  of  773  votes  for  the 
proposition  and  1279  against  it.  The  County  Highway  Engineer 
Law  remained  suspended,  and  we  assume  remains  so  today. 

Section  8020,  R*  S.  Mo.  1929,  provides  that  where  the 
county  highway  engineer  has  been  dispensed  with,  as  provided 
by  Section  8019,  supra,  the  county  surveyor  is  ex  officio 
county  highway  engineer,  and  receives  compensation  as  may  be 
allowed  by  the  county  court,  of  not  less  than  three  dollars 
nor  more  than  five  dollars  for  each  day  actually  employed  as 
such  county  highway  engineer,  thus: 
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"In  all  counties  in  this  state  that 
may  vote  against  the  county  highway 
engineer  law  in  the  manner  prescribed 
in  section  8019  of  this  article,  all 
matters  relating  to  roads  and  highways 
and  the  expend! tures  of  the  public 
funds  thereon  shall  be  governed  by  the 
laws  then  in  force  in  such  counties, 

. except  that  part  of  the  law  pertaining 
to  the  appointment  of  the  county  high- 
way engineer.  In  all  counties  wherein 
the  services  of  a county  highway 
engineer  are  dispensed  with,  as  pro- 
vided by  section  8019  of  this  article, 
the  county  surveyor  shall  be  ex  officio 
county  highway  engineer,  and,  as  such, 
shall  perform  such  services  pertaining 
to  the  working,  improvement,  repairing 
and  maintenance  of  the  roads  and  high- 
ways, and  the  building  of  bridges  and 
culverts  as  provided  by  this  article 
to  be  done  and  performed  by  the  county 
highway  engineer,  or  as  may  be  ordered 
by  the  county  court j and  for  his  ser- 
vices as  ex  officio  county hi ghway 
engineer  he  shall  receive  such  compensa- 
tion as  may  be  allowed  by  the  county 
court,  of  not  less  than  three  dollars 
nor  more  than  five  dollars  for  each  day  he 
may  be  actually  employed  or  engaged  as 
such  county  highway  engineer.  The  county 
court  may  empower  the  county  highway 
engineer,  or  the  county  surveyor  when 
acting  as  county  highway  engineer,  to 
employ  such  assistants  as  may  be  deemed 
necessary  to  carry  out  the  court*s  orders 
and  at  sueh  compensation  as  may  be  fixed 
by  the  court,  not  to  exceed  the  sum  of 
four  dollars  per  day  for  deputy  county 
highway  engineer  nor  more  than  three 
dollars  per  day  for  each  other  assistant 
for  each  day  they  may  be  actually  employed. n 

It  is  our  opinion  that,  under  the  above  circumstances, 
if  the  county  surveyor  and  ex  officio  county  highway  engineer 
is  receiving  and  has  received  more  than  the  amount  allowed  by 
the  county  court,  which  cannot  be  less  than  three  dollars  nor 
more  than  five  dollars  for  each  day  actually  employed  as  such 
county  highway  engineer,  he  is  liable  to  the  county  general 
revenue  fund  for  the  excess  salary  he  has  drawn. 
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III. 


You  next  inquire,  in  the  event  it  is  the  opinion  of 
this  department  that  the  eounty  surveyor  and  ex  officio 
county  highway  engineer  has  received  in  excess  of  the  amount 
of  salary  due  him,  whether  it  is  right  and  proper  to  Instruct 
the  county  court  to  pay  him  nothing  by  way  of  salary  until 
such  time  as  he  may  have  this  matter  straightened  up? 

We  have  been  unable  to  find  any  decisions  directly 
In  point  on  this  question  in  the  State  of  Missouri,  but  it 
appears  to  be  a well  established  rule  of  law  that  any  compensa- 
tion paid  to  a public  official  by  a governmental  body  not 
authorized  by  lav;  or  in  excess  of  the  compensation  authorized 
by  law,  may  be  recovered  back  without  suit  by  holding  back 
the  future  salary  of  the  officer,  Thus  in  the  case  of  Price 
v.  Lancaster  County,  24  Pa.  County  Court,  1.  c.  23S,  the  court 
said: 


"Conceding,  therefore,  thst  the  plaintiff 
did  receive  from  the  county  the  above 
illegal  payments,  can  they  be  recovered 
back  into  the  county  treasury,  or  used 
by  way  of  set-off?  The  answer  to  this 
proposition  is  fully  contained  in  County 
of  Allegheny  v.  Grier,  179  Pa.  639. 

Suit  was  brought  by  the  eounty  of  Alle- 
gheny to  recover  from  the  controller  of 
that  county  fl;29G.3£,  alleged  to  have 
been  paid  to  him  by  mistake  in  excess 
of  his  salary  as  fixed  by  law.  Among 
other  defenses,  it  was  urged  that  the 
payments  made  to  the  defendant  and  sued 
for  were  voluntary  payments.  The  court 
below  entered  judgment  in  favor  of  the 
eounty,  and  this  decision  was  affirmed 
by  the  Supreme  Court.  The  late  Chief 
Justice  Sterrett,  in  delivering  the 
opinion  of  the  court,  saidt  'The  act 
of  1864  being  in  force,  the  amount  re- 
ceived by  the  controller  in  excess  of  the 
salary  there  fixed  was,  therefore,  il- 
legal. So,  on  the  grounds  of  public 
policy,  the  court  was  right  in  holding 
that  the  maxim  volenti  non  fit  injuria 
has  no  application  to  the  illegal  pay- 
ment of  public  funds  to  a public  officer, 
more  especially,  where,  as  here,  it  is 
the  peculiar  function  of  that  officer 
to  guard  the  public  treasury.  Public 
revenues  are  but  trust  funds,  and  officers 
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but  trustees  for  its  edininlstration 
for  the  people.  It  is  no  answer,  to 
a suit  brought  by  a trustee  to  recover 
private  trust  funds,  that  he  has  been 
a party  to  the  devastavit.  There 
could  be  no  retention  by  color  of 
right:  Abbot  v.  Reeves,  49  pa.  494, 

With  much  the  stronger  reason  is  this 
doctrine  applicable  where  the  interests 
of  the  whole  people  are  involved,  and 
the  authorities  are,  accordingly, 
numerous  to  this  effect:  Mew  Orleans 
v.  Finnerty,  27  La.  Ann.  681;  Com.  v. 
Field,  84  Va,  26;  Fay  Land  and  Cattle 
Co.  v.  State,  68  Texas,  526;  Am. 

Steamship  Co.  v.  Young,  89  Pa.  191; 

Taylor  v.  Board  of  Health,  31  pa.  73; 
Smith  v.  Com.,  41  Pe.  335.  It  Is  ob- 
viously immaterial  whether  the  Illegal 
payment  be  through  design  or  mistake, 
for,  in  either  event,  the  result  muet 
be  not  only  misuse  of  trust  funds,  but, 
what  is  of  far  more  importance,  demoral- 
ization In  the  service.  The  only  practi- 
cal difference  lies  in  this,  that  one 
makes  a criminal  and  the  other  a trustee. 
So  it  is  immaterial  by  what  officer  the 
funds  are  had  and  received.  Fidelity 
to  the  government  whieh  he  represents 
and  is  sworn  to  support  makes  restitution 
a duty.  He  can  plead  neither  laches  nor 
estoppel  in  pais  to  a suit  for  malversa- 
tion, Public  office  is  a public  trust, 
the  sanctity  of  public  property  is 
’essential  to  its  due  administration, 
and  necessarily  Implies  a remedy  for 
any  diversion  from  legitimate  use. ,w 


From  the  foregoing,  we  are  of  the  opinion  that  the 
county  court  can  legally  withhold  the  amount  it  may  owe  the 
county  surveyor  and  ex  officio  eounty  highway  engineer  by  way 
of  salary,  and  the  same  may  be  treated  as  a counterclaim  or 
setoff. 
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We  note  that  you  have  cleared  pp  the  last  point  in 
your  letter,  hence  we  will  npt  pass  on  same. 


Respectfully  submitted. 


APPROVED: 


m.  ORR  SAWYERS , 

Assistant  Attorney  General* 


J.  1.  TAYLOR, 

(Acting)  Attorney  General. 
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COUNTY  BUDGET  ACTs Contracts  made  with  an  Engineer  for  determin- 
ing data  for  roads  and  bridges, if  the  compensa- 
tion is  fixed  according  to  the  amount  of  data 
prepared  and  he  is  to  be  paid  after  completion 
of  the  work  his  compensation  should  be  paid 
out  of  the  revenue  for  the  year  in  which  the 
work  is  completed. 


*areh  23,1937 


Honorable  Joseph  V.  Willhl*e 
Prosecuting  Attorney 
Worth  County 
Grant  Cl ty Jdsso url 


Dear  Sir: 


rhis  Department  is  in  receipt  of  your  letter 
of  ^arch  3,  relative  to  a contract  made  by  the  County 
Court  of  your  County  in  February,  1935,  wherein  G.A, 
^erckllng  was  to  receive  live  per  cent  of  the  amount 
for  preparing  an  itemized  bill  of  expenditures  by  the 
county  for  certain  rights-of-way  and  materials.  On 
February  26  you  were  forwarded  an  opinion  to  C.  W. 
-icKim,  Clerk  of  the  County  Court,  which,  upon  the 
facts  it  contained,  apparently  answered  the  question. 
However,  the  facts  from  which  the  ricKim  opinion  was 
rendered  appear  somewhat  different  from  the  facts 
which  you  now  present.  The  main  paragraph  of  your 
last  letter  is  as  follows: 

"The  County  Court  is  convinced 
that  there  Is  no  question  on  the 
correctness  of  that  opinion,  but 
it  does  not  reach  the  question 
they  had  in  mind,  that  is  to  say: 

Does  this  contract  to  pay  6i:  of 
such  amount  as  wr,  Merckling  may 
discover  and  put  in^o  the  form  of 
a bill  to  be  presented  to  the 
Sstate  for  repayment  to  the  County 
constitute  an  Indebtedness  against 
the  County  in  the  year  In  which 
the  contract  was  signed,  the  same 
as  in  the  case  of  a contract  to 
pay  a specific  sum  of  money , or 
is  it  a contract  to  be  performed 
in  the  future,  depending  upon  a 
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condition  precedent,  which  may 
nev^r  be  performed,  and  the  amount 
of  which  can  not  be  determined  un- 
til performed,  and  which  can  not 
ripen  into  a debt  until  performed, 
and  therefore  payable  out  of  the 
funds  of  the  year  in  which  completed? 
lor  Instance,  in  the  case  of  Trask 
vs,  Livingston  County  210  Mo,  582, 
cited  in  the  McKIm  opinion  above 
mentioned,  1*  c,  595,  quoting  with 
approval  from  Saleno  vs,  the  City 
of  Neosho  127  Mo.  639,  the  Court 
says  that,  *A  debt  is  understood 
to  be  an  unconditional  promise  to 
pay  a fixed  sura  at  some  specified 
time,  and  is  quite  different  from 
a contract  to  be  performed  in  the 
future,  depending  upon  a condition 
precedent,  which  may  never  be  per- 
formed, and  which  can  not  ripen 
into  a debt  until  performed.*  " 


In  determining  whether  or  not  the  revenue  of  1935 
or  the  revenue  of  1937  is  liable  for  the  work  as  perform- 
ed by  Mr.  Merckling,  we  must  consider  the  nature  of  the 
contract.  It  appears  to  be  executory  in  nature,  that  is, 
to  be  performed  In  the  future,  depending  upon  a condition 
precedent,  and  the  same  does  not  ripen  Into  a debt  until 
It  is  performed,  hence,  we  are  of  the  opinion  '-hat  the 
decision  in  the  case  of  Tate  v.  School  ^Ist.  So.  11  of 
Gentry  County  23  S.  W.  (2d)  1.  c.  1023,  is  applicable  to 
the  question.  rJ2ie  decision  in  the  Tate  v.  School  Dlst. 
case  reviews  and  distinguishes  the  various  cases  relating 
to  the  qudstion  Including  Trask  v.  Livingston  County,  which 
was  cited  in  the  original  opinion  to  Mr.  McKim* 

" The  contract  of  employment  of 
December  18,  1924,  Is  one  calling 
for  the  personal  and  professional 
services  of  plaintiff  for  a period 
of  eight  months,  commencing  on  the 
3rd  day  of  August,  1925,  and  where- 
by the  board  of  directors  of  the 


Honorable  Joseph  V.  Willhite 


3- 


..iarch  23,1937 


school  district  contracted  and 
agreed  to  pay  plaintiff  the  sum 
of  $90  per  month,  payable  month- 
ly, ‘for  services  properly  rendered.1 
It  is  clear  to  our  minds  that  such 
contract  Is  wholly  executory,  and 
that  the  pecuniary  liability  of  the 
defendant  school  district  thereunder 
Is  contingent  upon  the  rendition  of 
such  pere<  nal  services  by  plaintiff. 
If,  and  as,  such  personal  services 
are  properly  rendered  by  plaintiff 
from  month  to  month,  during  the 
term  of  the  contract,  the  school 
district  becomes  Indebted  to  plain- 
tiff for  the  personal  services 
actually  rendered  by  plaintiff. 

In  the  event  of  the  death  or  dis- 
ability of  plaintiff,  either  be- 
fore or  during  the  term  of  the  em- 
ployment, t.he  contract  Is  terminated 
and  ditcharged.  ’Contracts  to  per- 
form personal  acts  are  considered 
as  made  on  the  Implied  condition 
that  the  party  shall  be  alive  and 
shall  be  capable  of  performing  the 
contract,  so  that  death  or  dis- 
ability will  operate  as  a discharge.* 
13  C.J.644,  and  cases  thers  cited, 
ihus  the  contract  here  in  controversy 
might  never  be  performed  by  plaintiff} 
in  which  event,  of  course,  there  Is  no 
pecuniary  liability  of  the  school 
district,  and  consequently  no  debt 
on  Its  part,  ihat  such  contrast  of 
employment  Is  wholly  executory  and 
contingent  is  clearly  recomlsed  by 
the  school  statute  (sect* on  11138, 
K.S.1919)  , which  provides  that, 

’should  the  schoolhouse  (which  tha 
teacher  Is  employed  to  teach)  bs 
destroyed,  the  contract  becomes 
void.*  >e  are  constrained  to  the 
view  that  the  mere  execution  of  tha 
contract  of  employment  did  not  create 
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a debt  of  the  defendant  school  dis- 
trict on  becember  16,  1P24,  within 
the  meaning  or  Intent  of  section  12, 
art. 10,  of  the  Constitution,  and 
that  the  defendant  school  district 
did  not  become  Indebted  to  plaintiff, 
under  the  terra  of  the  contract  of 
employment,  until  the  time  for  the 
performance  of  such  contract  had 
expired. 

"Speaking  to  the  subject,  ar.  James  M. 
Gray,  In  his  standard  treatise  on  Con- 
stitutional Limitations  of  the  Tax- 
ing Power  and  Public  Indebtedness, 
sec .2162,  p.1117,  says:  1 The  time 
when  the  debt  actually  comes  into 
existence,  as  a binding  obligation 
on  the  municipality.  Is  the  tlma 
as  to  which  all  calculations  as  to 
Its  validity  should  be  made.' 

"In  Saleno  v.  City  of  Xeosho,  127  Mo. 
627,  639,  30  S.W.  190,  192,  27  L.  R.  A. 
769,  48  Am.  St.  Rep.  653,  wherein  It 
was  contended  by  the  defendant  muni- 
cipality ‘hat  a contract  between  de- 
fendant and  plaintiff,  whereby  the 
defendant  city  agreed  to  pay  plaintiff 
a fixed  price  annually  for  twenty 
years,  by  way  of  hydrant  rental,  for 
the  use  of  water  for  the  city  and 
other  purposes,  created  an  Illegal 
Indebtedness  of  the  city  within  the 
meaning  of  the  aforesaid  constitutional 
inhibition,  this  court  an  banc  said: 
*lhe  only  question  that  we  have  to 
deal  with  Is  as  to  whether  ths  con- 
tract created  an  Indebtedness  upon 
the  part  of  defendant,  as  contemplated 
by  the  constitution;  and  upon  that 
question  the  authorities  are  not 
entirely  in  harmony.  In  construing 
words  used  in  that  instrument  (l.c. 
the  Constitution),  In  the  absence 
of  some  restriction  placed  upon 
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their  meaning,  they  must  be  given 
such  meaning  as  is  generally  ac- 
corded to  them.  A debt  is  under- 
stood to  be  an  unconditional  promise 
to  pay  a i ixed  sura  at  some  specified 
time,  and  is  quite  different  from 
a contract  to  be  performed  in  the 
future,  depending  upon  a condition 
precedent,  which  may  never  be  per- 
formed, and  which  cannot  ripen 
into  a debt  tin  til  performed.  Here 
the  hydrant  rental  depended  upon 
the  water  supply  to  be  furnished 
to  defendant,  and,  if  not  furnished, 
no  payment  could  be  required  of  it.* 

The  learned  writer  of  the  opinion. 

Judge  burgess , then  proceeds  to  re- 
view the  authorities,  pro  and  con, 
bearing  upon  the  question  for  decision, 
and  concludes i *Our  conclusion  is 
that  the  weight  of  authority  is  ad- 
verse to  the  contention  of  defendant, 
and  is  in  accord  with  the  spirit 
and  meaning  of  our  constitution  as 
we  understand  it,  and  as  we  think 
also  comports  with  better  reason.  ' 

"While  the  correctness  of  the  con- 
clusion reached  by  this  court  in  the 
-aleno  Case,  supra,  lias  been  sou  ht 
to  be  questioned  in  subsequent  cases, 
this  court  en  banc  has  consistently 
adhered  to,  and  followed,  the  rule 
of  construction  announced  in  the 
baleno  Case,  although  conceding, 
as  was  done  in  the  Saleno  Case, 
that  there  is  sane  contrariety  of 
judicial  opinion  on  the  subjeot. 

Vide  Water  Co.  v.  City  of  Neosho, 

136  Mo.  498,  507,  38  S.  W.  89; 

Lamar  Water  & Li^-ht  Co.'v.  City 
of  Lamar,  140  Mo. 145,156,  39  S.W. 

768 f State  ex  rel.  v.-  City  of 
Neosho,  203  Mo.  40,  75,  101  S.  W. 

99.  In  Mountain  Grove  Bank  v. 
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Douglas  County,  146  do.  42  , 56, 

47  S.  W.  944,  this  division  of 
our  court  ruled,  in  substance  and 
effect,  that  a debt  of  a county 
is  created  when  the  services  are 
rendered,  or  when  the  goods  are 
sold  and  delivered  to  the  countyf 
in  other  words,  when  the  contraot 
is  actually  performed  by  the  party 
with  whom  the  county  has  contracted. 

"Appellant  cites  Trask  v. Livingston 
County,  210  mo.  582,  109  S.  V.  656, 

37  L.R.  A.  (N.S.J1045,  State  ex  rel. 
v.  Cordon,  265  mo.  lol,  176  b.  w. 

1,  and  State  ex  rel.  v.  Hackmann, 

280  .o.  686,  218  S.  Vi.  318,  In 
support  of  its  contention  that  the 
contract  of  employment  herein  vio- 
lates the  constitutional  inhibition 
afore stated.  In  the  Trask  Case, 
the  defendant  county  had  contracted 
for  the  construction  of  two  bridges 
in  September,  1889,  and  an  appropria- 
tion was  made  at  that  time  for  the 
purpose  of  paying  the  cost  of  the 
construction  of  such  bridges,  and 
the  contract,  by  Its  terms,  was 
to  be  wholly  performed,  and  the 
bridges  were  to  be  constructed  and 
completed,  during  the  year  1889. 

Ihe  bridges  were  not  accepted  by 
the  county,  however,  until  i^ay, 

1890,  and  warrants  were  issued  and 
delivered  to  the  contractor  by  the 
corn ty, in  payment  of  the  contract 
prioe  of  such  bridge  construction, 
in  May,  1390,.  It  was  held  that 
the  debt  of  the  county  was  created 
in  the  year  1889,  and  not  In  the 
year  1890,  when  the  bridges  were 
accepted  by  the  county  and  the 
warrants  were  Issued  to  pay  for  the 
same;  therefore  the  contract  price 
for  the  construction  of  the  bridges 
was  held  to  be  chargeable,  as  a 
debt  of  the  county,  against  the 
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revenues  of  1669,  and  not  against 
the  revenues  of  1690.  The  gist  of 
our  rulings  In  the  Gordon  and  tiack- 
mann  cases  was  that  a county  bond 
Issue  creates  an  immediate  and 
binding  debt  of  the  county  at  the 
time  the  bonds  are  Issued,  sold, 
and  delivered,  although  such  ; onds 
are  payable  in  annual  Installments 
thereafter,  bbvlously  the  cases 
cited  by  appellant  have  no  bearing 
or  application  upon  the  question 
for  deoislon  In  the  case  at  barj 
namely,  whether  a wholly  executory 
and  contingent  contract  for  personal 
services  to  be  rendered  at  a future 
tlm9,  whereby  a school  district  Is 
obligated  to  pay  for  such  personal 
services  only  when,  and  as,  render- 
ed by  the  opposite  party  to  such 
contract,  constitutes  an  Indebted- 
ness of  the  school  district  until 
such  personal  services  have  been 
actually  rendered  and  the  contract 
has  been  performed.  Appellant  has 
cited  decisions  from  other  and 
foreign  Jurisdictions  which  hold 
that  similar  contracts  of  employ- 
ment are  In  derogation  of  like  con- 
stitutional limitations  upon  the 
creation  of  municipal  or  quasi 
municipal  indebtedness.  We  recog- 
nise that  there  is  some  contrariety 
of  Judicial  opinion  on  the  subject, 
as  was  recognized  by  this  court  en 
banc  In  the  Saleno  and  kindred  cases, 
supra, but  the  rule  as  announced  by 
this  court  In  the  Faleno  and  kindred 
cases  follows  the  weight  of  Juristic 
authority,  which  Is  to  the  effect 
that  executory  and  contingent  contracts 
which  are  to  be  performed  In  futuro 
do  not  constitute  an  indebtedness 
against  the  municipal  or  quasi  mu- 
nicipal corporation,  in  the  sense  of 
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the  constitutional  Inhibition, 
until  ruch  con tract*  have  been 
performed." 


Without  burdening  the  opinion  with  further 
decisions,  we  think  that  If  the  contract  under  which 
*;r.  werckling  was  hired  has  now  been  completed  and 
if  he  Is  entitled  to  compensation  according  to  the 
terms  of  the  contract,  that  his  compensation  should 
be  paid  from  the  1937  revenue. 


Respectfully  submitted, 

GLLIV  .K  W.  WQLKV 
Assistant  Attorney  General 


APPROVED: 


j.  

(Acting)  Attorney  General 


OWH : LC 


SCHOOLS 


District  of  residence  need  not  pa/  any  of  the  first 
$50.00  of  high  school  tuition  for  its  pupils# 


April  20, 


1937. 


Honorable  Bryan  A.  Williams 
Prosecuting  Attorney 
Bollinger  County 
karble  Hill,  Missouri 


Lear  Lr.  Williams; 


This  is  to  acknowledge  your  letter  dated  April 
17,  1937,  as  follows: 

MI  would  be  obliged  If  you  would  please 
let  me  have  a ruling  on  the  following 
question: 

"’If  the  per  capita  cost  (teachers’ 
and  incidentals)  of  a public  high 
school  is  v50  or  less  can  the  dis- 
trict accepting  high  school  pupils 
charge  and  collect  from  the  pupils’ 
home  district  tuition.'" 

Vve  answer  your  question  in  the  negative,  in  our 
opinion.  Lection  16,  Laws  of  Missouri,  1935,  page  351;  State 
ex  rel.  Burnett  v.  School  district  of  City  of  Jefferson,  74 
S.  W.  (2d)  30,34. 

bection  16,  supra,  specifically  provides  as  to  the 
rate  of  tuition  as  follows: 

"*  * * but  the  rate  of  tuition  paid 
shall  not  exceed  the  per-pupil  cost  of 
maintaining  the  school  attended,  less 
a deduction  at  the  rate  of  fifty  dollars 
for  the  entire  tern,  * * * the  cost  of 
maintaining  the  school  attended  shall 
be  defined  as  the  amount  spent  for 
teachers'  wages  and  incidental  purposes. 
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* * * In  no  case,  however,  shall  the 
amount  collected  from  a pupil,  parent, 
or  guardian,  exceed  the  difference 
between  fifty  dollars  and  the  per- 
pupll  amount  actually  paid  by  the 
State,  nor  shall  the  amount  the  dis- 
trict of  the  pupil's  residence  la 
required  to  pay  exceed  the  amount 
by  which  the  per-pupil  oost  of  main- 
taining the  school  attended  is  greater 
than  fifty  dollars • " 

The  court  In  State  ex  rel,  Burnett  v.  School  district 
supra,  reached  the  conclusion  that  Section  16  was  exclusive 
and  a complete  scheme  for  the  payment  of  tuition.  The  duty 
rests  upon  the  school  district  of  residence  to  pay  the  tuition 
of  the  pupils,  less  a deduction  of  fifty  dollars  for  the 
entire  term.  In  other  words,  the  State  is  supposed  to  pay 
the  first  fifty  dollars  and  If  it  does  not,  then  the  differ- 
ence, whatever  the  amount  might  be,  may  be  collected  from 
the  pupil  or  his  or  her  parents  or  guardian,  ^he  district 
of  residence  pays  that  over  and  above  the  first  fifty  dollars. 
Therefore,  the  district  of  residence  would  not  have  to  pay 
any  of  the  first  fifty  dollars  of  a pupil's  tuition. 


Yours  very  truly. 


James  L.  Horn-ostel 
assistant  attorney-Gen  ral 


Ai-rROVED: 


Trrrpmaa — 

(Acting ) Attorney-General • 
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TO.'ilNSHIP  TREASURER:  The  township  ex  officio  treasurer  of  township 

is  not  entitled  to  conmission  on  money  l, ^long- 
ing to  office  -which  he  turns  over  to  his 
successor. 


April  30,  1937. 

0 


Hon.  Mark  »<•  Wilson, 
Prosecuting  Attorney 
Henry  County, 
Clinton,  Missouri* 

Dear  Sir: 


This  Department  is  in  receipt  of  your  letter  of 
April  24th,  1937*  in  which  you  request  an  opinion  as  follows: 

"Sec.  12310  provides  that  the  township 
treasurer  receives  as  compensation  2%  on 
receiving  and  disbursing  all  moneys  coming 
into  his  hands  as  treasurer  on  the  first 
$1000.00,  and  on  all  sums  over  that 
amount*  In  view  of  the  above  is  an  out- 
going township  treasurer  entitled  to  a 
con-miss  ion  on  paying  over  the  balance  in 
his  hands  to  his  successor  in  offioeV  In 
other  words  is  the  turning  over  of  the 
township  funds  by  the  treasurer  to  his  suc- 
cessor a disbursing  within  the  meaning  of 
the  law  so  as  to  entitle  him  to  a commis- 
sion?" 

Section  12310,  R.  S.  So*  1929,  as  amended  Laws  of 
Missouri,  1931 » page  377*  authorises  the  payment  of  compensation 
to  certain  township  officers,  and  a part  of  said  seotion  pertain- 
ing to  the  compensation  of  ex  officio  treasurer  is  as  follows: 

"That  the  township  trustee,  as  ex  officio 
treasurer,  shall  reoeive  a compensation 
of  2%  for  receiving  said  disbursing  all 
moneys  coming  into  his  hands  as  such  treas- 
urer when  the  same  shall  not  exceed  the  sum 
of  $1000*00,  and  1%  of  all  sums  over  said 
amount*" 


2* 
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Hon*  Mark  C*  Wilson, 


The  proper  answer  to  this  question,  — think,  de- 
pends upon  the  weening  to  be  placed  upon  the  word  "disbursing” 
as  it  is  used  in  this  section.  Does  this  word, as  it  is  used 
here  —an  the  pay— nt  of  to— ship  charges  as  they  are  defined 
in  See*  12303  X*  S*  Ms*  1929.  or  do—  it  —an  the  disbursing 
of  said  money  for  township  charges  and  the  turning  over,  by  the 
treasurer,  of  the  balance  on  hand  at  Ihe  end  of  his  tern  to  his 
successor?  If  this  means  disbursing  for  to— ship  charges  and 
the  turning  ore r by  the  treasurer  of  tie  balance  on  hand  to  his 
successor,  — cannot  understand  why  the  Legislature  — de  dis- 
bursing one  of  the  elements  upon  idiich  the  oonsission  is  to  be 
based*  They  sight  —11  ha—  said  that  the  treasurer  shall  re- 
osi—  a oonsission  on  all  money  — ioh  he  reeel— s*  It  would 
ha—  the  sa — effect,  because  if  the  treasurer  is  to  re  cel—  his 
00— is s ion  an  the  money  he  turns  o— r to  his  sucoossor,  he  would 
be  receiving  a oonsission  on  all  money  di  ioh  00— • into  his  hands* 

10  so  oanstrus  this  section  n>uld  not  gl—  effeot 
to  the  word  "disbursing",  as  is  said  in  State  v.  Daues,  14  S.W* 
(2d)  l.o*  1002s 

"It  is  an  elementary  and  cardinal  rule 
of  oanstruotion  that  effeot  must  be  gferen, 
if  possible,  to  every  word,  clause,  sen- 
tence, paragraph,  and  section  of  a statute, 
and  a statute  should  be  so  construed  that 
effect  my  be  given  to  all  of  its  provi- 
sions, so  that  no  part,  or  section,  will 
be  inoperati— , superfluous,  contradictory, 
or  eonf licting,  and  so  that  one  seetion,  or 
part , will  not  destroy  another**  • •" 


In  Wright* s,  A dor*  v*  Milker son,  41  Ala*  l*e*  272,  the 
court,  when  it  had  before  it  the  interpretation  of  the  phrase  "re- 
ceipts and  disbursements”.  In  determining  what  compensation  should 
be  alio— d an  administrator,  saidi 

"The  — rd  disbursement  in  the  sa—  seetion 
evidently  mesms  money  or  currency  paid  out 
in  extinguish— nt  of  the  liabilities  of  the 
deoedent,  or  the  expenses  of  the  administra- 
tor." 
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tfeotion  12303,  K,  S,  Mo,  1929,  is  as  follows: 

"The  following  shall  be  deemed  township 
ehargest  First,  the  compensation  of  town- 
ship offioers  for  their  servioes  rendered 
in  their  respeotive  townships j second , con- 
tingent expenses  neoessarily  incurred  for 
the  use  and  benefit  of  the  townships  third, 
the  nwneys  authorised  to  be  raised  by  the  town- 
ship board  of  directors  for  any  purpose,  for 
the  use  of  the  township," 

This  section  fixes  the  things  which  are  liabilities 
of  the  township.  The  paying  over  by  the  ex  officio  treasurer  to 
his  successor  at  the  expiration  of  his  term  of  offiee,  of  the 
money  belonging  to  the  of floe,  is  not  an  extinguishment  of  the 
liabilities  of  the  township,  or  a payment  of  administration  ex- 
pense, as  is  defined  by  Section  12303,  R,  S,  Mo,  1929, 


CONCLUSICH, 

Therefore,  it  is  our  opinion  that  in  order  to  give 
foroe  and  effeot  to  each  word  and  phrase  of  Section  12310,  R.  S. 
Mo,  1929,  as  amended  Laws  of  Missouri,  1931*  page  377*  the  town- 
ship trustee,  as  ex  offieio  treasurer,  is  only  entitled  to  a 
commission  upon  the  funds  expended  for  township  charges , as  they 
are  defined  in  Seotion  12303,  R,  S.  Mo,  1929,  and  is  not  en- 
titled to  a commission  upon  money  belonging  to  the  offioe  which 
is  turned  over  to  his  successor.  This  is  not  a disbursement 
within  the  meaning  of  eaid  section  upon  which  the  treasurer  is 
entitled  to  a commission. 


Respectfully  submitted. 


COVKLL  R.  HEaITT 
Assistant  Attorney-General 


APPROVED* 


J,  E.  TAYLOR 

(Aoting)  Attorney-General, 
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TAXATION:  ) Building  and  Loan  association  cannot  be  compelled 

BUILDING  & LOAN:  ) by  county  board  of  equalization  to  give  list 

of  shareholders;  shareholders  must  return  list  of 
shares  and  actual  cadi  value  thereof;  shares  upon 
which  there  is  a loan  need  not  be  returned  on  the 
assessment  list. 

May  6,  1937. 


Honorable  andy  W.  Wilcox 
Chairman 

State  Tax  Commission 
Jefferson  City,  Missouri 


Dear  Sir.  *»ilcox: 


This  is  to  acknowledge  your  letter  as  follows: 

"I  am  enclosing  you  herewith  a letter 
from  the  Central  Sawings  and  Loan 
association  of  Marshall  and  ask  that 
you  render  an  opinion  on  the  three 
points  Indicated  in  this  letter. 

"I  would  like  to  ha  we  this  opinion  as 
soon  as  possible  as  the  Board  of  Appeals 
in  that  County  will  adjourn  in  the  next 
few  days." 

1he  letter  from  the  Central  Savings  and  Loan  Associa- 
tion, enclosed  with  your  letter,  reads  in  part  as  follows: 

"We  have  been  called  upon  by  the  Board 
of  Equalization  of  this  County  for  a 
list  of  our  shareholders  for  the  purpose 
of  arriving  at  the  amount  of  personal 
tax  which  they  might  owe  due  to  their 
ownership  of  shares  in  this  Association. 

There  seems  to  be  a difference  of  opinion 
among  our  attorneys  here  as  to  whether 
or  not  the  Board  of  Equalization  has  the 
right  to  demand  this  list  of  shareholders. 

1 wish  therefore  that  you  would  let  me  ' 
have  a written  opinion  upon  the  following 
three  points*- 


lion. 
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"1st  - i-'oes  the  Board  of  Equalization 
have  the  fight  to  demand  this 
list  of  shareholders? 

"2nd  - If  the  shareholder  gives  in  his 
shares  to  the  assessor,  is  he 
supposed  to  be  taxed  upon  the 
book  value  or  the  market  value 
of  these  shares? 

"3rd  - If  the  shares  at  par  value  or  at 
matured  value  should  equal  more 
than  the  loan  upon  which  this  stock 
is  issued,  would  the  shareholder 
have  to  pay  upon  this  difference, 
or  would  he  have  to  pay  upon  the 
shares  at  all?  In  order  to  make 
this  question  clear,  1 would  like  to 
make  an  example,  saying  that  the 
shareholder  has  * 1,000.00  worth  of 
shares  at  par  value  or  matured  value 
and  he  has  borrowed  thereon  $600.00, 
should  he  be  required  to  pay  a tax 
upon  the  difference  of  $400.00,  or 
should  he  be  required  to  pay  any 
tax  at  all?” 


Does  the  Board  of  Equalization  have  the 
right  to  demand  a list  ot  a building  and 
loan  association* s shareholders? 

a building  and  loan  association  is  not  required  by 
any  statute  to  make  a return  to  the  assessor  showing  the  share- 
holders and  the  amount  of  stock  or  shares  such  shareholders 
have  in  the  association.  Shareholders  return  an  assessment  list 
which  discloses  the  number  of  shares  or  stock  such  own. 

-x 

Section  9768,  R.  S.  ho.  1929,  in  part  reads  as  follows* 

"all  parties  holding  stock  or  shares  as 
owners  or  in  trust  in  any  building  and 
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loan  association  in  this  state,  on 
which  no  loan  has  been  obtained  from 
such  association,  shall  be  required  to 
give  a just  and  true  list  of  the  same 
to  the  assessor,  with  the  actual  cash 
value  of  each  share  on  the  first  day 
of  June  in  each  year.  * * * and  any 
failure  on  the  part  of  such  owner, 
holder  or  depositor  of  such  shares,  shall 
subject  such  holder  to  the  same  penalties 
now  provided  for  fal  lure  to  give  to  the 
assessor  a true  list  of  all  taxable 
property,  verified  by  affidavit, " 

You  will  therefore  note  that  the  duty  rests  with 
the  owner  of  the  shares  or  stock  to  make  a return  to  the 
assessor,  Mo  duty  rests  upon  the  building  and  loan  associa- 
tion to  return  a list,  ihe  letter  from  the  Central  Savings 
and  Loan  association  states  that  the  County  board  of  Equaliza- 
tion asked  i or  a list  of  their  shareholi  era,  and  the  question 
presents  Itself  as  to  diether  the  association  has  to  comply 
with  said  request, 

article  3,  Chapter  59.  R.  S,  Mo,  1929,  relates  to 
"County  boards  of  Equalization."  Section  9812  defines  the 
powers  and  duties  of  the  board,  providing  in  part  the  following! 


"Said  board  shall  have  power  to  hear 
complaints  and  to  equalize  the  valua- 
tion and  assessments  upon  all  real  and 
personal  property  within  the  county  diich 
is  made  taxable  by  law," 


Section  9818  of  said  article  and  chapter  provides  that 
the  county  board  may  assess  property  omitted  from  the  assessor's 
books.  However,  before  the  county  board  can  assess  property 
omitted  from  the  assessor's  books  "it  shall  cause  notice  in 
writing  to  be  served  upon  the  owner  of  such  property,  stating 
the  kind  and  class  of  property  and  the  value  fixed  thereon  by 
said  board,  and  naming  the  time  aid  place,  not  less  than  five 
days  thereafter,  dien  and  tiiere  such  owner  may  appear -before 
said  board  and  show  cause  why  said  assessment  should  not  be 
made, " 
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Section  9813  of  said  article  and  chapter  pre- 
scribes  rules  to  be  observed  bj  the  oounty  board  of  equaliza- 
tion, providing  In  part  as  follows: 

1 

"But,  after  the  board  shall  have  raised 
the  valuation  of  such  real  estate.  It 
shall  give  notice  of  the  fact,  specifying 
the  property  and  the  amount  raised  to  the 
persons  owning  or  controlling  the  same, 
by  personal  notice,  through  the  mall  or 
by  advertisement  In  any  paper  * * *" 

Section  9815  of  said  article  and  chapter  gives  the 
county  board  of  equalization  the  power  to  subpoena  persons 
and  compel  attendance*  Said  section  reads  In  part  as  follows: 

"•‘•'he  said  board  of  equalization  shall 
have  power  to  send  for  persons  and 
papers  and  compel  the  attendance  of 
witnesses  in  relation  to  any  appeal 
before  themT" 

Section  9762,  K.  S*  iio.  1929,  reads  In  part  as  follows: 

"If  any  person  £iall,  with  intent  to 
defraud,  deliver  to  any  assessor  a false 
list  of  his  property.  It  shall  be  the 
duty  of  the  assessor  to  give  notice  In 
writing  thereof  to  the  county  board  of 
equalization;  and  the  said  board  shall, 
on  receiving  such  notice,  give  notice 
thereof  to  the  person  who  shall  have 
furnished  such  false  list,  which  notice 
shall  specify  the  particulars  In  which 
said  list  Is  alleged  to  be  false,  and 
shall  fix  a time  for  a hearing  of  the 
matter,  * * * 

You  will  note  from  a reading  of  the  above  statutory 
provisions  that  the  county  board  of  equalization  must  have  a 
specific  case  pending  before  It  may  compel  the  attendance  of 
witnesses.  In  other  words.  If  a person  failed  to  list  property 
the  county  board  could  make  an  assessment  and  give  notice  to 
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the  party  against  shorn  the  assessment  was  made  and  set  the 
matter  for  hearing*  At  the  hearing  the  county  board  could 
compel  the  attendance  of  any  witness  who  would  be  in  possession 
of  any  fact  material  and  relevant  to  the  matter  uder  con- 
sideration* a Iso,  if  a person  gave  a false  list  the  county 
board  of  equalisation,  after  notice,  could  conduct  a hearing 
and  at  that  hearing  could  compel  the  attendance  of  any  witness 
or  the  production  of  any  books  or  papers  material  and  relevant 
to  the  matter  under  consideration*  In  other  words,  the  county 
board  of  equalisation  must  have  a definite  matter  before  It 
In  order  to  compel  attendance  and  the  production  of  books 
and  papers*  It  does  not  have  the  right  to  compel  the  attend- 
ance of  witnesses  or  the  production  of  books  and  papers  merely 
for  the  purpose  of  inquiry  or  investigation* 

The  Supreme  Court  of  Missouri,  en  banc.  In  the  case 
of  In  Re  Sanford,  256  Mo,  666,  said  (p*  686): 

*We  are  therefore  of  the  opinion  that 
there  was  a cause  pending  and  on  trial 
before  the  board  of  equalisation  at  the 
time  the  petitioner  refused  to  testify; 
but  not  upon  an  appeal  within  the 
strict  legal  sense  of  that  word , but  by 
virtue  of  the  fact  that  the  petitioner , 
under  the  authority  of  the  statutes 
before  quoted  Invoked  the  aid  of  the 
board  to  review  and  modify  the  false 
assessment,  which  was  ob jeoted  to  by 
-endrlx  * . 

In  the  Sanford  case  a taxpayer  by  the  name  of  Hendrix  made 
a return  of  his  taxable  property  but  on  the  list  he  showed  that 
he  had  no  money  on  hand  or  on  deposit.  The  assessor  made  a 
report  as  required  by  Section  9762,  R*  S*  Mo*  1929,  that 
Hendrix  made  a false  and  fraudulent  return*  The  county  board 
of  equalisation  met  and  gave  notice  to  Hendrix  to  appear* 
Hendricks  appeared  and  the  board  subpoenaed  Sanford,  Cashier  of 
the  Holland  Banking  Company,  and  requested  the  production  of 
the  books  and  papers  of  said  bank  relating  to  Hendrix'  bank 
account*  The  Casifer,  Sanford,  refused  to  testify  ana  was 
adjudged  in  contempt*  Upon  application  by  Sanford  for  release 
on  a writ  of  habeas  corpus  the  court  denied  said  writ,  holding 
that  Sanford  would  have  to  testify  and  produce  the  records  and 
books  of  the  bank  in  so  far  as  such  pertained  to  the  case  before 


I 
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the  Board* 


In  a later  case,  namely,  Aven  v.  -ynes,  223  S,  W, 

683,  Division  Ho*  2 of  the  Supreme  Court  of  Missouri  granted 
a writ  of  habeas  corpus,  holding  (p*  585): 

"The  Board  of  Equalization  of  Cedar 
County  was  without  authority  to  com- 
pel the  attendance  of  petitioner  or 
commit  him  for  failure  to  testify 
or  produce  the  books  of  his  bank* 

Ahe  prisoner  Is  therefore  discharged* " 

The  facts  in  the  above  case  disclosed  that  petitioner 
*ven  was  Cashier  of  the  Bank  and  the  Board  ordered  him  to 
appear  "and  testify  in  a certain  matter  of  investigation  before 
the  Board  and  to  produce  in  evidence  his  record  of  time  deposits 
of  patrons  of  the  institution  of  which  he  was  Cashier*"  iiven 
appeared  and  refused  to  testify  and  the  Board  committed  him 
for  contempt*  The  court  held  that  as  there  was  no  cause  pend- 
ing before  the  Board  that  the  Board  of  Equalisation  did  not  have 
the  power  to  compel  Aven  as  a witness  or  to  produce  books  be- 
longing to  the  corporation* 

Corpus  Juris,  vol*  61,  p*  827,  has  the  follo<rlng  to 

say : 

"Attendance  of  a witness  under  the 
statute  can  be  compelled,  however, 

gr amflm  ^•fsrjs  th a 

JL 

As  heretofore  pointed  out,  the  assessment  of  shares 
or  stock  of  a building  and  loan  association  is  made  in  the 
individual's  name  (Seotlon  9768,  supra);  the  county  board  of 
equalisation  must  give  notice  and  have  a particular  cause  pend- 
ing before  it,  before  it  can  compel  the  attendance  of  witnesses* 


Therefore,  it  is  our  opinion,  in  answer  to  your  first 
question,  that  the  County  Board  of  Equalization  could  not  com- 
pel by  process  of  law  a list  of  shareholders  of  the  Central 
Savings  and  Loan  Association.  However,  it  is  our  further 
opinion  that  if  the  County  Board  of  Equalization  has  a cause 
pending,  namely,  the  assessment  of  a shareholder,  then  the 
Central  oaviqg a and  Loan  association  w>  uld  be  compelled  to  pro- 
duce its  books  and  give  testimony  concerning  said  shareholder* 
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It  is  thus  seen  that  there  is  quite  a difference 
between  the  production  of  a list  of  all  shareholders  and  the 
giving  of  testimony  and  production  of  books  relating  to 
specific  instances  or  eases  concerning  shareholders.  Of  course, 
if  the  association  voluntarily  wants  to  give  a list  of  the 
shareholders,  that  is  a matter  up  to  the  board  of  directors. 
However,  the  board  camot  be  compelled  to  give  the  list  unless 
there  is  a cause  pending  and  oh  trial  before  the  Board  of 
Equalisation. 


II.  * 

fiiy»s  jo.  hi  A shares 


follows I 


As  he  supposed  to,  be 
pon  the  book  value  or  the  market 
if  these  siiares? 

Section  9766,  R.  S.  Uo.  1929,  provides  in  part  as 


"all  parties  holding  stock  or  shares 
as  owners  or  in  trust  in  any  building 
and  loan  association  * * *,  shall  be  re- 
quired to  give  a J.st  and  true  list  of 
the  same  * * * * with  tho  actual  cash 
value  of  each  diare  * * * and  the  tax 
shall  Be  levied  upon  said  shares,  and  col- 
lected from  such  holder  or  depositor  of 
the  sane,  Sb  taxes  on  other  personal  property.” 

Ihere  is  quite  a difference  in  some  instances  between 
the  book  value  and  the  market  value  of  shares  of  stock.  As 
Section  9768,  supra,  uses  the  words  “actual  cash  value,”  we  are 
of  the  opinion  that  the  cash  value  of  the  shares  should.be 
returned  on  the  assessment  list  and  not  the  book  value. 


III. 

Are_  shares  upon  itilch  there  is  a loan 
required  to  be  returned  far  taxation? 

Section  9768,  supra,  specifically  provides  that  no 
return  is  necessary  on  shares  or  stock  which  has  a loan  on 
same.  Said  provision,  pertinent,  reads: 

"On  which  no  loan  has  been  obtained  from 
such  association." 
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Aa  Section  9768.  supra,  provides  that  a person 
does  not  have  to  place  on  his  assessment  list  shares  of  . 
stock  in  a building  and  loan  association. on  which  a loan 
has  been  obtained.  It  is  our  opinion  that  when  there  Is  a 
loan  on  shares  of  stock  that  regardless  of  the  size  or  amount 
of  the  loan  that  such  shares  of  stock  do  not  have  to  be 
returned  by  the  Individual  on  his  assessment  list.  Ke  Invite 
your  attention  to  two  cases  concerning  taxation  of  building 
and  loan  shareholders,  namely.  Kansas  City  v.  mercantile 
mutual  Building  and  Boan  association.  145  Ho.  50.  and  State 
ex  rel.  v.  S tamn,  165  Mo.  73. 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney-General 


APPROVED I 


J'.'Z  TOLOE 

(Acting)  Attorney-General 
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DRAINAGE  5c  LEVEE  DISTRICTS 
LEVEE  & DRAINAGE  DISTRICTS 
COUNTY  TREASURER: 

TAXATION  AND  REVENUE: 
COUNTY  TREASURER’S  FEES: 


Fees  due  county  treasurer  for  disbursing 
levee  funds  organized  under  county 
courts . 


Honorable  W.  F*  Wilkerscn 
Frosecuting  Attorney 
Scott  County 
Benton.  Missouri 


This  is  to  acknowledge  your  letter  of  recent  date 
In  which  you  asked  this  Department  numerous  questions.  Your 
letter  Is  as  follows: 


"On  the  first  of  the  year  the  offices  of 
County  Treasurer  and  collector  were  combined 
In  this  County.  Up  to  now  the  County  Treas- 
urer has  been  getting  a con  mission  on  dis- 
bursements of  Levee  Districts  under  the  pro- 
visions of  Section  10969.  He  has  also  been 
drawing  a commission  on  disbursements  of 
County  Court  Drainage  Districts.  This  has 
always  been  done  here  and  when  I sought 
authority  for  allowing  the  commission  on 
Drainage  District  funds  was  cited  to  Sec. 


Drainage  District  f 
10881. 


"In  view  of  the  fact  that  the  County  Collector- 
Treasurer  will  make  his  first  settlement  soon 
I should  like  very  much  to  be  advised: 

”1.  Whether  his  commission  on  disbursements 
of  Levee  Districts  are  non-account able,  that 
is  whether  they  go  to  him  In  excess  of  his 
#5500.00  limit  as  allowed  by  the  statute. 

"2.  Whether  Sec.  10881  constitutes  any 
authority  whatever  for  the  payment  of  a 
fee  on  County  Court  drainage  District  Funds 
disbursed  by  the  Collector-Treasurer,  where 
the  districts  are  long  established  and  are 
not  In  process  of  organization.  And  If  not. 
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whether  there  Is  any  authorization  for  such 
a commission  in  law,  and  if  there  is  no 
authorization  In  law,  whether  the  County 
Court  has  the  power  to  contract  for  the  pay- 
ment of  such  compensation, 

"3,  If  It  is  determined  that  the  County- 
Col  lector -Treasurer  Is  entitled  to  the  fee 
mentioned  In  2 above  or  can  contract  for  a 
commission  with  the  County  Court,  then  we 
would  like  to  know  whether  or  not  this 
commission  Is  non-accoun table • " 


>*e  note  that  your  county  comes  Tinder  the  provisions 
of  a law  enacted  by  the  57th  General  Assembly,  Laws  of  Missouri 
1933,  page  538,  Seotlon  11232a,  providing  that  the  county 
treasurer  shall  take  over  all  the  duties  now  performed  by  the 
county  treasurer  and  such  collector  shall  be  county  collector 
and  ex  officio  county  treasurer  and  shall  perform  any  and  all 
duties  now  devolving  upon  the  county  collector  and  county 
treasurer,  under  which  statute  the  county  collector  performs 
the  duties  of  the  county  treasurer,  we  shall  undertake  to 
answer  the  questions  asked  by  you  in  the  order  submitted  in 
your  request. 


I. 


s comini  sslon  on  dl  s bur  semen t s of 
lets  are  no  n-accoun table,  thaT" 
they  go  to  him  in  excess  of  his 
as^lToweT’W*  tH«r“s€atuFeT 


We  assume  from  your  statement  that  your  collector 
comes  under  the  provisions  of  sub-division  13,  Laws  of  Missouri 
1933,  p.  458, which  limits  the  amount  of  money  r stained  by  the 
county  collector  in  your  county  to  £5600,00. 


In  the  case  of  Little  ij*ainage  District  v.  Lassater, 
29  S.  H.  (2d)  716,  1,  c.  719,  the  court  said: 

"The  constitutional  inhibition  only  apolies 
to  compensation  or  fees  of  officers  for  per- 
forming duties  Incident  to  their  offices, 
and  has  no  application  to  additional  duties 
imposed  upon  such  officers  not  ordinarily 
incident  to  their  offices.  State  ex  rel« 

McGrath  v.  /alker , 97  Mo.  162,  10  3.  W.  473 j 
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State  ex  rel.  Hickory  County  v.  Lent, 

121  Mo.  162,  25  S.  W.  924;  State  ex  rd.  . 
Linn  County  v.  Aduns,  172  Mo.  1,  72  2.  W. 
655;  State  ex  rel.  Harvey  v.  Sheehan,  269 
Mo.  421,  190  S.  W.  864;  State  Zevely  v. 
Hackioann,  300  Mo.  59,  254  S.  IS.  53;  State 
ex  rel.  barrett  v.  Soockler  -Kuaber  Co., 

302  Mo.  187,  257  2.  W.  453. 


"ihe  collection  of  drainage  district  taxes 
Is  no  part  of  the  duties  ordinarily  ind- 
ent to  the  office  of  county  and  township 
collectors,  ouch  duties  are  additional 
duties  dependent  upon  the  existence  of  a 
drainage  district  having  lands,  taxable 
for  district  purposes,  lying  within  the 
territorial  jurisdiction  of  such  officers. 
In  collecting  sueh  taxes,  county  and  town- 
ship collectors  are  officers  and  agents  of 
the  particular  drainage  district.  They  are 
required  to  give  separate  bonds  to  such 
district.  Section  4396,  K.  £>.  1919.  The 
provisions  of  section  8,  art.  14,  of  ths 
Constitution,  are  not  violated  by  section 
4575." 


While  this  case  refers  to  the  township  collector  in  the  collec- 
tion of  drainage  district  taxes,  we  in ink  that  it  is  an  analogous 
case  and  is  authority  that  the  fees  or  compensation  received  by 
the  county  collector  and  ex  officio  county  treasurer  under  Sections 
10881  and  10969,  R.  S.  Mo.  1929,  is  not  such  a fee  which  must  be 
accounted  for  by  him  in  his  ,5500.00  limitation. 


II. 

Coming  now  to  the  second  question  in  your  letter  we 
find  that  Section  10881,  K.  S.  Mo.  1929,  which  was  enacted 
Laws  of  Missouri,  1913,  page  321,  and  is  found  in  article  4, 
Chapter  64,  R.  3.  Mo.  1929,  provides: 

"County  Treasurers  for  receiving,  receipt- 
ing for,  preserving  and  paying  out  funds 
of  drainage  and  levee  districts,  shall 
receive  one  per  cent,  of  sums  paid  out." 
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i>Tom  your  question  we  note  that  you  give  some 
force  and  effect  to  the  words  "fees  for  services  rendered 
in  organizing  drainage  and  levee  districts "under  article  4. 
and  on  examination  of  the  Session  acts  of  1913.  at  page  321. 
we  find  that  the  same  words  are  therdl  n used  as  the  heading 
for  same.  This  is  no  part  of  the  Act  and  we  refer  you  to 
that  part  of  the  enacting  clause  which  provides! 

"An  Act  defining  the  fees  to  be  paid 
comity  and  towns,  ip  officers  for 
services  rendered  drainage  and  levee 
districts  organized  in  Missouri." 

It  does  not  state  that  they  are  fees  for  services  rendered 
in  organizing  drainage  ana  levee  districts. 

In  the  case  of  King  v.  Klverland  Levee  District. 
279  3.  W.  195.  1.  c.  196.  the  court  said! 

"It  is  no  longer  open  to  question 
but  that  compensation  to  a public  officer 
is  a matter  of  statute  and  not  of  con- 
tract. and  that  compensation  exists,  if 
it  exists  at  all.  solely  as  the  creation 
of  the  law  and  then  is  incidental  to  the 
office.  ->tate  ex  rel.  vans  v.  Gordon. 

246  Mo.  12  loc.  cit,  27,  149  3.  W.  638;" 

It  is,  therefore,  our  opinion  that  the  fees  earned 
by  the  treasurer  are  fixed  by  the  statute  and  there  is  no 
necessity  of  any  contract  as  mentioned  In  your  letter. 


III. 

Answering  the  third  question  asked  in  your  letter, 
we  think  that  the  case  of  Little  Drainage  District  v.  L&ssater, 
supra,  is  authority  for  the  holding  that  these  fees  paid  to 
the  treasurer  for  services  rendered  to  the  drainage  and  levee 
districts,  are  not  accountable  fees. 

Very  truly  yours. 


COVfiLL  R.  HEWITT 

Assistant  Attorney-General 

APPROVED* 


/ A _ as \ iaa. 
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ASSESSOR: 


Under  Section  12357  is  to  receive  four  cents 
for  the  complete  blank  and  not  for  each 
separate  item  filled  out  in  said  blank. 


May  25,  1937 


Honorable  Bryan  A.  Williams 
Prosecuting  Attorney 
3ollinger  County 
Marble  Hill,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  letter  of 
May  13,  1937,  requesting  an  opinion  on  a portion  of  sec- 
tion 12357,  Revised  Statutes  Missouri  1929.  Your  letter 
is  as  follows: 

"Referring  to  Sec.  li.357  ( R.S. 

1929),  particularly  that  part  of 
same  reading  as  follows: 

" ' . . . The  assessor  shall  re- 
ceive for  such  additional  assess- 
ment service  as  required  in  this 
section  an  additional  fee  of  four 
cents  for  each  Individual  statistical 
listing  of  land  acreage  and  other  ac- 
companying agricultural  statistics 
filed  by  him  with  the  secretary  of 
said  board  of  agriculture,  . . .* 

"The  Assessor  of  Bollinger  County 
has  asked  the  following  question: 

" ’Am  I entitled  to  4 cents  for 
each  separate  item  that  is  filled 
out  on  the  blanks  furnished  me,  or 
am  1 only  entitled  to  4 cents  for 
filling  out  one  complete  blank? ' " 


Section  12357  is  under  Article  I,  Chapter  87, 
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captioned  "Agriculture."  The  purpose  of  the  section 
is  to  obtain  reliable  data  or  statistics  from  year  to 
year  of  soil  under  cultivation.  The  burden  of  the  fee, 
for  assembling  the  data,  was  evidently  placed  on  the 
office  of  assessor  because  the  assessor  could  obtain 
the  information  more  easily  than  any  other  officer. 

The  data  can  be  collected  by  the  assessor  as  he  makes 
his  annual  assessments  of  personal  and  real  property. 
The  portion  of  the  statute  quoted  in  your  letter,  as 
it  relates  to  the  fee,  is  as  follows l 

"additional  fee  of  four  cents 
for  each  individual  statistical 
listing  of  land  acfeage  and 
other  accompanying  agricultural 
statistics  filed  by  him  with 
the  secretary  of  said  board  of 
agriculture." 


It  must  be  conceded  that  the  above  portion  of 
the  statute  is  not  crystal  clear.  The  confusing  words 
are  "each  individual  statistical  listing  of  land  acre- 
age." 


Section  12357,  formerly  11943,  Revised  Statutes 
Missouri  1919,  was  declared  constitutional  in  the  case 
of  State  ex  rel.  Board  of  Agriculture  v.  W.  'A.  Woods, 

317  Mo.  403.  The  decision  throws  no  light  on  the  ques- 
tion which  you  present.  The  recent  case  of  State  v. 
Gomer,  101  S.  W.  (2d)  57,  relates  to  assessors'  fees, 
but  also  has  no  reference  to  the  question  which  you 
present.  However,  in  the  Gomer  decision,  the  court 
refers  to  various  forma  of  "lists"  which  are  to  be 
made  by  the  assessor  and  the  compensation  that  the 
assessor  is  to  receive  for  each  list.  The  case  would, 
therefore,  have  bearing  on  the  intention  of  the  Legisla- 
ture in  enacting  Section  12357,  in  that  the  data  to  be 
obtained  by  the  assessor  under  Section  12357  is  to 
be  considered  as  in  the  case  of  assessing  other  prop- 
erty as  one  list  to  each  individual.  We  cannot 
interpret  the  statute  to  mean  other  than  the  assessor 
is  to  receive  four  cents  for  each  blank  properly  filled 
out  showing  the  data  as  required,  and  that  the  word 
"listing"  of  land  acreage  and  agricultural  statistics 
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means  the  list  from  one  Individual  of  all  this  data  the 
same  as  the  list  as  used  In  the  sections  relating  to 
the  assessment  of  real  and  personal  property*  In  other 
words,  the  assessor  Is  to  receive  four  cents  for  one 
complete  blank  and  not  four  cents  for  each  separate 
Item  contained  In  the  blank* 


Respectfully  submitted. 


OLLIVER  W.  NOLEN 
Assistant  Attorney  General 


APPROVED* 


J.  S.  TAYLOR 

(Acting)  Attorney  General 


0 . NiLC 


COLL'CTORJ:  ifulo  for  determining  the  Glassificat- 

ion under  jootii  n 0935.  Tax«3  levied 
for  apodal  road  district  to  be  includ- 
od  in  daaaifloaticn. 


June  7,  1937. 


XT*  A.  A.  villard. 
Collector  of  J<evonue, 
Dallas  i unty, 
''uffnlo,  Ml u sour i. 

Hear  ir: 


This  Department  is  in  receipt  of  your  request 
for  an  opinion,  which  reeds  as  fellows: 

"The  question  has  arisen  as  to  oharges 
determining  collector’s  pay. 

:eoticn  9935  in  Missouri  laws  of  1933 
sets  out  wherein  the  whole  state,  county, 
bridge,  road,  school  and  all  other  local 
taxes  including  merchants  and  dram  shop 
licenses  assessed  and  levied  for  any  one 
year,  (setting  out  the  amount ) shall  deter- 
mine the  class  wherein  each  oolleotor  of  the 
various  counties  shall  sottlo. 

The  question  is:  Does  the  taxes  for 
special  road  districts  which  is  levied  by 
the  local  road  cemaaiaoi oners  of  the  various 
road  districts  count  the  same  as  other  taxes 
as  to  oharges  tc  determine  oolloo tor’s  class?** 

e 

action  9933.  H.  3.  Mo.  1929,  as  amended  in 
the  Laws  of  1933,  page  434,  ".xtre  ession,  Lews  of 
Missouri  1933-34.  rage  104,  and  in  the  l.aws  of  1933, 
page  405,  reads  in  part  as  follows: 


"The  collector,  exoept  in  counties 
where  the  collector  is  by  law  paid  a salary 
in  lieu  of  fees  and  other  compensation,  shall 
receive  as  full  compensation  for  his  services 
in  collecting  the  revenue,  exoept  back  tuxes, 
the  following  commissions  and  no  more: 

"I,  In  eaoh  county  in  this  state  wherein 
the  whole  state,  county,  bridge,  road,  aohcol 
and  all  other  looal  taxes,  including  merchants* 
and  dramshop  licenses,  assessed  and  levied  for 
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any  one  year  amount  to  

dollars  or  less,  a commission  of 
per  cent  on  the  amount  collected.1* 

7/hile  this  law,  in  the  form  above,  has  been  on  the 
statute  books  since  1877,  there  seems  to  be  no  case 
wherein  the  courts  have  directly  interpreted  this  sect- 
ion in  the  light  of  whether  when  it  says  the  whole  taxes 
"assessed  and  levied",  it  means  all  taxes  assessed  and 
levied  or  only  those  to  be  collected  by  the  collector. 

Two  rules  in  construing  statutes  are  that  statutes 
should  reoeive  a sensible  construction  such  as  will 
effect  the  legislative  intention  and,  if  possible,  so 
as  to  avoid  an  unjust  or  an  absurd  conclusion,  Jtate 
ex  rel.  Taylor  v.  Daues,  281  3.  W.  398,  313  Mo.  200; 
and  that  the  court  in  oonstruing  a statute  should 
avoid  an  unreasonable  construction  where  a reasonable 
construction  oan  be  adapted.  State  ex  rel.  learson  v. 
Louisiana  R.  R.  Co.,  114  S.  W.  956,  215  Mo.  479. 

In  State  ex  rel.  Scotland  Co.  v.  Kwing,  116  Mo. 

129,  22  3.  W.  476,  the  court  held: 

"It  is  manifest  from  a reading  of  the 
foregoing  provisions  that  the  per  cent  of 
commissions  should  have  been  determined  by 
the  amount  of  all  such  taxes  levied,  that  is 
by  the  amount  ordered  or  required  to  be  raised 
and  not  by  the  mount  actually  collected." 

"Commission"  is  defined  in  Purefoy  v.  Godfrey, 

150  Ala.  142,  16  3o.  701  as, 

"When  used  to  express  compensation  for 
service  rendered,  it  usually  denotes  a per- 
centage on  the  amount  of  moneys  paid  out  or 
received." 

We  believe  a reasonable  construction  of  Jeotion  9935, 
supra,  is  that  the  legislative  intent  was  to  fix  the  per 
cent  classification  so  that  if  the  collector  collected 
the  entire  amount,  he  would  receive  a fair  compensation 
for  the  work  which  was  Involved  in  collecting  that  amount. 
However,  the  legislature  must  have  taken  cognizance,  as 
they  did  in  the  Budget  Aot,  that  the  entire  amount  of  taxes 
assessed  and  levied  for  any  year  are  as  a matter  of  actual 
practice  rarely  collected  that  year,  so  they  placed  his 
commission  "on  the  amount  actually  collected,"  that  is, 
as  was  said  in  Gordon  v.  Lafayette  County,  74  Mo.  426, 

"None  is  allowed  for  ineffectual  effort  to  collect  the 
revenue."  As  was  pointed  out  in  an  opinion  rendered  by 
this  Department  to  Lewis  A.  Duvall  on  August  21,  1935,  a 
copy  of  which  is  enclosed: 
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"oinoe  the  collector  does  not  oolleot 
said  tax  and  consequently  receives  no 
commission  therefor,  it  is  apparent 
that  the  corporation  franchise  tax 
should  not  he  included  in  the  amount 
of  the  taxes  assessed  and  levied  for 
the  purpose  of  determining  the  collect- 
or's ccemiission. " 

• » 

Watson  ▼.  Schneoko,  13  Mo.  App.  208,  we  believe 
aptly  states  the  rule  when  it  says  the  classification  of 
the  counties  is  by  the  "gross  amount  of  oolleotions  in 
each  whereupon  the  percentage  is  fixed  in  each  instance 
on  the  amount  collected."  To  hold  otherwise  would  be  to 
put  a strained  oonstzuotion  on  Section  9935,  supra,  and 
wculd  result  in  an  unfair  and  unjust  conclusion.  There 
might  be  two  collectors  who  both  oolleot  the  same  amount 
of  taxes.  However,  if  one  county  had  a large  amount  of 
taxes  assessed  and  levied  which  were  not  to  be  collected 
by  the  collector  but  were  Included  in  determining  the  per- 
cent classification,  then  the  collector  of  that  county 
would  have  a lower  rate  of  commission  on  the  taxes  he 
collected  than  the  collector  in  the  other  county  whioh 
had  no  such  taxes  and  consequently  the  first  collector 
would  reoeive  less  compensation  than  the  seoond,  although 
the  amount  collected  and  the  work  involved  was  the  same. 

Therefore,  having  concluded  that  the  classification 
of  the  county  be  determined  by  the  amount  of  taxes,  assess- 
ed and  levied,  that  are  to  be  collected  by  the  collector, 
we  next  turn  to  your  question  of  whether  "taxes  for  spec- 
ial road  districts  whioh  is  levied  by  the  local  road 
commissioners  of  the  various  road  districts  count  the 
same  as  other  taxes  as  to  charges  to  determine  collect- 
ors class?" 

From  your  question  we  infer  that  you  refer  to  "special 
road  districts — benefit  assessments  in  oountles  not  under 
township  organization"  as  set  forth  in  Article  10,  Chapter 
42,  Revised  statutes  of  Missouri,  1929,  because  this  is 
the  only  speoial  road  district  irt  which  the  board  of  comm- 
issioners may  levy  taxes. 

0 • 

Section  8067,  R.  3.  Mo.  1929,  provides  in  part  as 
follows: 


"The  board  of  commissioners  of  any 
district  so  incorporated  shall  have 
power  to  levy,  for  the  construction 
and  maintenance  of  bridges  and  cul- 
verts in  the  distriot,  and  working. 
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repairing  and  dragging  roads  in  the 
district,  general  taxes  on  property- 
taxable  in  the  district,  and  shall 
also  hare  power  and  authority  and 
be  its  duty  to  levy  special  taxes 
for  the  purpose  of  paying  the  inter- 
est on  bonds  when  it  falls  due  and  to 
create  a sinking  fund  sufficient  to 
pay  the  principal  of  suoh  bonds  at 
maturity;  and,  whenever  suoh  comm- 
issioners shall,  at  any  time  between 
the  first  day  of  January- and  the  first 
day  of  karoh  of  any  year,  file  with  the 
clerk  of  the  county  court  a written 
statement  that  they  have  levied  suoh 
tax,  and  stating  the  amount  of  the 
levy  for  each  hundred  dollars  assessed 
valuation,  the  county  clerk,  in  making 
out  the  tax  books  for  suoh  year  shall 
charge  all  property  taxable  in  such 
district  with  suoh  tax,  and  such  tax 
snail  be  collected  as  county  taxes  arc 
collected.  * * " 

It  is  apparent  from  the  above  statute  that  the  taxes 
levied  by  the  road  commissioners  are  to  be  collected  b7 
the  county  collector  and  so  the  amount  should  be  included 
with  the  other  taxes  so  as  to  determine  in  which  classi- 
fication the  collector  falls  so  as  to  determine  the  per- 
cent he  is  allowed.  We,  however,  direct  your  attention 
to  Seotion  8066,  R.  3.  Lao.  1929,  and  which  provides  that 
the  poll  tax  shall  be  oolleoted  by  the  commissioners. 

This  tax  i 3 not  to  be  inoluded  in  the  classification. 

we  set  forth  in  detail  above  the  rule  to  be  followed 
in  determining  the  class  so  that  you  may  have  a guide  from 
which  to  determine  your  percent. 

It  is,  therefore,  the  opinion  of  this  Department 
that  under  Section  9935,  supra,  only  taxes  that  are  to  be 
collected  by  the  collector  are  to  be  inoluded  in  the  classi- 
fication which  determines  the  percent  the  collector  is  to 
receive.  It  is  further  the  opinion  of  this  Department,  that 
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since  under  Section  8067,  supra,  the  county  collector  is 
to  oolleot  the  taxes  levied  by  the  commissioners  of  a 
special  road  distriot,  such  taxes  should  be  included  in 

the  classification  to  determine  the  collector’s  percent. 

* 

Tours  very  truly, 


Clliver  ’.V.  Nolen, 

Assistant  Attorney-General. 


APPROVED: 


TTTTTiYEBB 

( Aoting)  Attorney-Genejral. 
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CRIMINAL  COST:  Neither  State , County  or  Prosecuting  Attorney’s 

Office  are  liable  for  cost  when  a person 
charged  with  a felony  on  complaint  of  pro- 
secuting attorney,  is  discharged  by  examining 
June  11  1937  official,  or  at  request  of 

* Prosecuting  Attorney. 


Honorable  Mark.  W.  Wilson 
Prosecuting  Attorney 
Henry  County 
Clinton,  Missouri 


Dear  31r: 

This  department  is  yi 
of  June  3,  1937,  in  which  y<ni 
follows: 


receipt  of  your  letter 
renuest  an  opinion  as 


“The  prosecuting  attorney  signs  a 
complaint  on  his  own  information 
and  belief,  charging  a defendant 
with  a felony,  and  the  defendant  is 
arrested,  but  before  the  preliminary 
hearing  the  prosecuting  attorney 
decides  the  defendant  is  not  guilty 
and  has  the  Justice  of  the- peace 
dismiss  the  charge.  Is  the  Justice 
entitled  to  make  a cost  bill  and 
collect  his  fees  and  the  Sheriff’s? 

If  so  who  would  be  liable  for  the 
cost 8 the  State  or  County?" 

Section  3032  Revised  Statutes  Missouri  1929,  is 
as  follows: 

"If  a person,  charged  with  a felony, 
shall  be  discharged  by  the  officer 
taking  his  examination,  the  costs 
shall  be  paid  by  the  prosecutor  or 
person  on  whose  oath  the  prosecution 
was  instituted,  and  the  officer  taking 
such  examination  shall  enter  Judgment 
against  such  person  for  the  same,  and 
issue  execution  therefor  immediately; 
and  in  no  case  shall  the  state  or 
county  pay  the  costs." 


/ 
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The  last  clause  of  this  section  provides,  as  you 
will  notloe,  as  follows: 

"And  In  no  such  case  shall  the  state 
or  oounty  pay  such  costs." 

In  Cummings  vs.  Kansas  City  Public  3ervlce  Company, 

66  S.W.  (2d)  920,  1.  c.  931,  the  court  said: 

"It  Is,  of  course,  fundamental  that 
where  the  language  of  a statute  Is 
plain  and  admits  of  but  one  meaning 
there  Is  no  room  for  construction." 

This  Is  the  situation  here.  Seotlon  3832  R.3.  Mo. 

1929,  provides  that  where  a person  ch-  rged  with  a felony  Is 
discharged  by  the  examining  officer,  the  prosecutor  or  person 
on  whose  oath  the  prosecution  was  Instituted  shall  pay  the 
costs  and  In  no  such  case  shall  the  state  or  oounty  pay  said 
cos t s . The  fact  that  the  Prosecuting  Attorney  requested  the  dls- 
ml  sal  of  said  charge.  Is  of  the  same  effiot  as  the  examining 
officer  discharging  said  person* 

Seotlon  3510  Revised  Statutes  Missouri  1929  oonoernlng 
costs  In  criminal  prosecutions  Is  as  follows: 

"'rhen  the  Information  Is  based  on  an 
affidavit  filed  with  the  clerk  or  de- 
livered to  the  prosecuting  attorney, 
as  provided  for  In  section  3505,  the 
person  who  made  such  affidavit  shall 
be  deemed  the  prosecuting  witness,  and 
In  all  cases  In  which  by  law  an  indict- 
ment is  required  to  be  Indorsed  by  a 
prosecutor,  the  person  who  makes  the 
affidavit  upon  which  the  Information 
Is  based,  or  who  verifies  the  Inform- 
ation, shall  be  deemed  the  prosecutor; 
and  In  case  the  prosecution  shall  fall 
from  any  cause,  or  the  defendant  shall 
be  aoouitted,  such  prosecuting  witness 
or  prosecutor  shall  be  liable  for  the 
costs  In  the  case  not  otherwise  adjudged 
by  the  court,  but  the  prosecuting 
attorney  shall  not  be  liable  for  costs 
In  any  case." 
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Therefore,  It  le  the  opinion  of  this  department  that 
when  a person  charged  with  a felony  on  complaint  of  Prose- 
cuting Attorney  Is  discharged  by  the  examining  officer,  or 
the  charge  Is  dismissed  at  the  request  of  the  Prosecuting 
Attorney,  that  neither  the  state,  county  nor  Prosecuting 
Attorney  are  liable  for  the  costs  which  have  accrued  In  said 
oase,  and  that  the  officers  concerned  are  .ot  entitled  to 
oollect  any  costs  In  such  case. 

I am  enclosing  a copy  of  an  opinion  upon  this  sub- 
ject written  to  B.O.  Dilworth,  Proseouting  Attorney  of  Dent 
County  on  Aorll  8,  1937,  by  the  Honorable  Russell  C.  Stone, 
Assistant  Attorney  General, 


Respectfully  submitted. 


A.  R,  HAMMETT,  Jr., 

APPROVED:  Assistant  Attorney  General 


77TT  ¥aYL3R, 

(Aotlng)  Attorney  General 
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TAXATION-  ) 

ABANDONED  RAILROAD  ) Mode  of  collecting  tax  on  same. 

RIGHT-OF-WAY:  ) 


July  27,  1937 


Honorable  Andy  W.  Wilcox 
Chairman,  State  Tax  Commission 
Jefferson  City,  Missouri 


Dear  Sir: 


This  office  acknowledges  receipt  from  your  De- 
partment of  the  following  letters 

"This  department  is  desirous  of  an 
opinion  relative  to  the  collecting 
of  delinquent  taxes  on  abandoned 
railroad  right-of-way  called  to  our 
attention  by  the  County  Collector 
of  Polk  County,  whose  letter  we  are 
enclosing  herewith" . 

f 

Accompanying  this  letter  was  a request  from  the 
County  Collector  of  Polk  County,  Missouri,  as  follows! 

"Please  let  me  have  information  as 
to  how  to  handle  the  tax  on  the 
abandoned  Kansas  City  Clinton  and 
Springfield  Railroad.  They  have 
taken  up  the  track  and  have  not  paid 
1936  tax.  Also  they  have  said  they 
do  not  intend  to  pay  them. 

"The  tax  is  charged  on  the  Railroad 
tax  book  with  no  description  of  the 
land.  Will  this  have  to  be  cut  up 
into  description  by  the  quarter  and 
advertised  as  other  land,  or  will  it 
have  to  be  transferred  to  the  land 
book? 


1937 


"There  are  a number  of  parties 
who  would  like  to  pay  on  the 
right-of-way  through  or  by  their 
plaoe  but  I do  not  know  what  or 
how  to  handle  it*  1*11  appre- 
ciate an  early  instruction." 

It  appears  from  the  request  of  the  Collector 
that  he  is  treating  this  property  as  hawing  been  aban- 
doned by  the  railroad  eofcpany*  La  such  case  the  right- 
of-way-  that  is * that  portion  of  the  right-of-way  as 
has  been  obtained  by  condemnation-  reverts  to  the  owner 
and  his  heirs  and  assigns*  Section  SI*  Article  II* 
Constitution  of  Missouri* 


That  portion  of  the  right-of-way  which  was  con- 
veyed to  the  railroad  with  reverter  clause  in  the  deed 
providing  that  such  land  should  revert  to  the  grantor* 
his  heirs  or  assign*  when  such  railroad  discontinued  the 
use  of  the  right-of-way  for  right-of-way  purposes*  reverts 
to  such  grantors  and  their  heirs  and  assigns  upon  the 
abandonment  of  the  right-of-way  by  the  railroad*  Hatton 
V*  K.C . C*  3c  S*  R*R*  Co**  IdS  S*  V*.  l*c*234* 


If  the  railroad  obtained  land  by  purchase  and 
without  a reverter  clause  then  upon  termination  of  its 
use  as  a right-of-way  it  continues  to  hold  such  lands  in 
fee* 


The  procedure  for  collection  of  delinquent  rail- 
road taxes  is  set  out  in  Sections  10035*  10037*  10038* 

10039  and  10040  of  the  R.  3*  Mo*  1929*  and  if  this  property 
referred  to  as  abandoned  right-of-way  has  been  properly 
assessed  upon  the  railroad  tax  book*  then  the  procedure 
would  be  as  suggested  by  the  foregoing  Sections* 


/ 
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Section  9788,  R.  S.  Mo.  1929  provides  as 

follows t 


"If  the  assessor  discovers  any 
real  property,  presumed  to  be 
subject  to  taxation,  which  has 
not  been  returned  to  him  by  the 
clerk,  he  shall  assess  such 
property  and  enter  the  same  on 
the  assessment  list.  And  if, 
upon  the  return  of  such  list  to 
the  clerk,  it  shall  appear  that 
any  such  real  property  has  not 
been  returned  by  the  Auditor, 
it  shall  be  the  duty  of  the  clerk 
to  advise  the  auditor  of  the 
facts,  describing  the  property 
so  returned  by  the  assessor,  and 
the  auditor  shall  ascertain  the 
true  condition  of  such  real 
property,  and  advise  the  said 
clerk  thereof,  who  shall  correct 
the  records  of  his  office  in  ac- 
cordance with  the  facts  in  the 
case.” 

Section  9789,  R.  S.  Mo.  1929  provides  as 

follows  t 


"If  by  any  means  any  tract  of  land 
or  town  lot  shall  be  omitted  in 
the  assessment  of  any  year  or 
series  of  years,  and  not  put  upon 
the  assessor's  book,  the  same, 
when  discovered,  shall  be  assessed 
by  the  assessor  for  the  time  being, 
and  placed  upon  his  book  before  the 
same  is  returned  to  the  court,  with 
all  arrearages  of  tax  which  ought  to 
have  been  assessed  and  paid  in  former 
years  charged  thereon”. 
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Section  9810,  R.  S.  Mo.  1929  provides  as 

follows ! 


"Whenever,  for  any  cause  except 
when  exemptions  have  been  granted 
by  law,  there  has  been  a failure 
to  assess  the  property  In  any 
county  for  any  year  or  years,  the 
assessor  of  said  county  for  the 
time  being  shall  assess  the 
property  for  the  year  or  years  In 
which  said  failure  shall  have  oc- 
curred. Such  assessment  shall  be 
made  at  the  same  time  as  Is  now 
provided  by  law  for  the  assessment 
of  property,  the  assessment  for 
each  year  to  be  In  a separate  book. 

In  making  the  said  assessment,  and 
In  all  subsequent  proceedings  there- 
on, the  assessor,  county  court, 
clerk  of  the  county  court  and  col- 
lector shall  be  governed  by  the 
same  law  as  Is  now  in  force  for  the 
assessment  and  collection  of  taxes, 
and  shall  receive  the  same  compensa- 
tion as  is  now  provided  by  law  for 
similar  duties". 

If  the  tax  upon  this  property  has  not  been 
properly  assessed  and  charged  on  the  railroad  tax  book, 
and  If  It  does  not  appear  upon  the  land  book,  then  the 
mode  for  assessment  and  collection  of  the  tax  is  set 
out  In  the  first  three  sections  of  the  statute  cited 
above. 


Honor*)  le  Andy  W.  Wilcox 
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CONCLUSIOK 


It  is  therefore  the  opinion  of  this  Department 
that  such  taxes  as  appear  on  the  railroad  tax  hook  in  the 
Collector's  office  that  have  been  properly  assessed,  if 
delinquent,  should  be  collected  in  the  manner  and  form 
as  set  out  in  Sections  10035,  10037,  10038,  10039  and 
10040,  R.  S.  Mo,  1929, 

If  such  property  has  been  abandoned,  and  if  for 
any  year  or  years  this  property  does  not  appear  upon  the 
tax  books,  then  it  is  the  duty  of  the  County  Assessor  to 
treat  such  property  as  omitted  property,  and  to  place  it 
upon  the  tax  books  as  is  set  out  in  the  foregoing  lections 
9788,  9789  and  9810,  R,  S.  Mo,  1929,  assessing  such 
property  to  the  proper  owners  thereof,  and  that  the  question 
of  who  is  the  owner  will  depend  upon  facts  which  this  De- 
partment is  not  in  a position  to  pass  upon  with  the  Informa- 
tion it  has. 


Respectfully  submitted. 


TYRE  W.  BURTOI 

APPROVED i Assistant  Attorney  General 


s.  imnsi 

(Acting)  Attorney  General 


twb/r 


COUNTY  COURT:  ROAD  BONDS:  Section  7963,  R.  3.  Mo.  1929,  requires 

proceeds  of  road  bonds  to  be  turned 
over  to  the  township  treasurer  and 
disbursed  by  him  on  order  of  county 
court. 

( 

V 

August  10,  1937. 


Mr.  Liark  Wilson, 
Prosecuting  attorney, 
Clinton,  Missouri. 


near  Sir: 


This  will  acknowledge  receipt  of  your  inquiry  which 
is  as  follows: 

"I  have  been  asked  by  the  County  Court 
of  Henry  County,  Missouri,  to  request  of 
your  office  an  opinion  and  ruling  on  the 
above  statute. 

"This  county  is  under  township  organiza- 
tion. Under  a portion  of  section  of  the 
statute  to  be  found  in  Chapter  42,  Article  5, 
the  County  Court  is  authorized  to  call  a 
special  election  in  townships  properly 
petitioned  for  the  purpose  of  voting  on 
the  issuance  of  road  bonds  in  such  townships. 
Section  7963  provides  that  the  County  Court 
on  behalf  of  the  townships  (in  counties 
tinder  township  organization) , shall  sell 
said  bonds  and  the  proceeds  shall  be  paid 
over  to  the  treasurer  of  the  township  and 
be  by  hir.  disbursed  on  the  order  of  the 
Board  of  Commissioners  or  the  County  Court. 

From  a reading  of  the  section  it  is  apparent 
that  elsewhere  the  term  "Board  of  Commissioners" 
refers  to  the  Board  of  Commissioners  of 
Special  Road  Districts  and  there  is  no  direct 
authority  contained  in  the  statute  authorizing 
the  expenditure  of  bond  money  thus  acquired 
and  that  it  be  expended  by  the  order  and 
under  the  direction  and  control  of  the  County 
Court.  There  may  be  some  judicial  interpre- 
tation of  this  section  of  the  statute  whereby 
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the  language  herein  used  is  broadened 
so  as  to  permit  the  expenditure  of  such 
funds  upon  the  order  of  the  township 
board.  Since  the  statute  does  not  state 
that  such  money  shall  be  expended  except 
upon  the  order  of  the  Board  of  Commis- 
sioners or  the  County  Court  it  would  seem 
that  here  is  a grave  question  as  to  the 
authority  of  the  County  Court  permitting 
Township  Boards  to  direct  the  direction 
of  such  funds  since  the  County  Court  as 
a general  rule  is  considered,  generally, 
the  supervisor  of  all  political  sub- 
divisions forming  a part  of  the  county 
government. 

"Please  furnish  my  office  with  an  opinion 
on  the  above  subject  so  that  I may  advise 
the  County  Court  of  this  county." 


Section  7960,  R.  S.  Lo.  1929,  provides  when  county 
courts  may  issue  road  bonds  on  behalf  of  townships  in  their 
respective  counties,  in  part,  as  follows: 


" * * * county  courts  of  the  several 
counties,  on  behalf  of  any  township  in 
their  respective  counties,  are  hereby 
authorized  to  issue  road  bonds  to  an 
amount,  including  existing  Indebtedness, 
not  exceeding  five  per  centum  of  the 
assessed  valuation  of  such  • • * town- 
ship, * • * to  be  ascertained  by  the 
assessment  next  before  the  last 
assessment  for  state  and  county  pur- 
poses. Such  bonds  shall  be  issued  in 
denominations  of  one  hundred  dollars 
or  some  multiple  thereof,  to  bear 
interest  at  not  exceeding  six  per  centum 
per  annum,  payable  semi-annually,  and  to 
become  due  and  payable  at  such  times  as 
the  * * * county  courts  shall  determine 
by  order  of  record,  not  exceeding  twenty 
(20)  years  from  date  of  issue." 
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Section  7961,  R.  S.  Mo.  1929,  makes  It  the  duty  of 
the  county  court  to  order  an  election  In  the  township  upon 
the  question  of  issuing  road  bonds  upon  the  filing  with  the 
clerk  of  the  court  of  a petition  asking  for  such  bonds: 


"*  * * whenever  twenty  legal  voters  of 
any  township  shall  file  with  the  clerk 
of  the  county  court  wherein  the  to  nship 
is  located  a petition  in  writing  asking 
that  bonds  for  road  purposes  be  issued 
for  and  on  behalf  of  such  township,  it 
shall  be  the  duty  of  the  court  to  order 
an  election  to  be  held  in  such  township 
upon  the  question  of  issuing  bonds.  The 
notice  of  election,  in  either  case,  shall 
state  the  amount  of  bonds  to  be  issued 
and  the  polling  place  or  places  at  which 
the  election  is  to  be  held,  and  shall  be 
published  once  each  week  for  three 
consecutive  weeks  in  some  newspaper 
published  in  the  co imty  wherein  is 
located  the  township  * * *;  the  first 
publication  to  be  at  least  twenty-one 
days  prior  to  the  date  of  the  election, 
computed  as  is  provided  in  section  655, 

R.  S.  1929,  • • *.  The  county  court,  on 
behalf  of  the  township,  * * * Bhall 
appoint  the  judges  and  clerks  of  election, 
and  the  returns  of  the  election  shall  be 
filed  with  the  clerk  of  the  county  court 
* * *,  and  be  canvassed  by  the  county 
court  * * * and  the  result  ascertained  by, 
and  entered  upon  the  records  of,  such 
court  * • *:  Provided,  that  no  person 
shall  be  permitted  to  vote  at  such  elec- 
tion who  would  not  be  qualified  to  vote 
at  a general  election  were  a general 
election  held  on  that  day.  If  it  shall 
appear  that  two-thirds  of  the  voters 
voting  at  such  election  on  said  question 
shall  have  voted  in  favor  of  the  issuance 
of  said  bonds,  * * ♦ the  county  court  * * * 
shall  order  and  direct  the  execution  of 
the  bonds  Hot  and  on  behalf  of  such  * * * 
township,  and  shall  provide  for  the  levy 
and  collection  of  a direct  annual  tax  upon 
all  the  taxable  property  in  said  * * * 
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township  sufficient  to  provide  for 
the  payment  of  the  principal  and  interest 
of  the  bonds  so  authorized  as  they 
respectively  become  due.  * * * At  ths 
time  the  county  court  is  required  to  de- 
termine and  levy  the  rate  of  taxation 
for  state,  comity,  school  and  other  taxes, 
to  determine,  order  and  levy  such  a rate 
of  taxation  upon  the  taxable  property  in 
any  township  in  such  county  as  may  have 
outstanding  bonds  issued  under  this  sec- 
tion as  will  be  sufficient  to  pay  interest 
and  principal  falling  due  during  the  next 
succeeding  year.  It  shall  be  the  duty 
of  the  clerk  of  the  court  to  extend  upon 
the  tax  books  of  the  county  such  rate  of 
taxation  upon  and  against  all  of  the 
taxable  property  in  such  township,  and 
when  so  extended  the  same  shall  be 
collected  by  the  collector  of  the  revenue 
at  the  time,  in  the  manner,  and  by  the  means 
that  state,  county,  school  and  other  taxes 
are  collected.  All  of  the  laws,  rights 
and  remedies  of  the  state  of  Missouri  for 
the  collection  of  state,  county,  school  and 
other  taxes,  shall  be  applicable  to  the 
collection  of  taxes  herein  authorized  to 
be  collected." 

Section  7962,  R.  S.  Mo.  1929,  provides  the  form  of 
the  ballot  to  be  used  at  the  election  held  upon  the  question 
of  issuing  township  road  bonds. 

Section  7963,  R.  S.  u o.  1929,  provides  when  and  how 
the  bonds  are  to  be  sold,  in  part,  as  follows: 

" * * * the  county  oourt  on  behalf  of 
the  townships , shall  sell  said  bonds  to 
the  best  advantage  and  the  proceeds 
shall  be  paid  over  to  the  treasurer  of 
the  • * • township  • * * and  be  by  him 
disbursed,  on  the  order  of  the  • • • 
county  oourt,  in  payment  of  the  cost 
of  holding  said  election  and  in  paying 
the  cost  of  constructing  or  improving 
roads  in  such  districts  or  townships, 
including  bridges  and  culverts." 
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The  above  section  Is  clear  and  unambiguous,  providing 
that  when  the  county  court  has  sold  the  bonds,  the  proceeds 
are  to  be  turned  over  to  the  township  treasurer,  and  to  be 
disbursed  by  him  on  the  order  of  the  county  court* 

Section  7963,  supra,  was  construed  by  the  court  in 
the  case  of  State  ex  rel*  v.  Affolder,  257  S.  A.  (Mo.  App.) 
493,  1.  o.  494: 

"Does  section  13204,  R.  S.  1919, 
prohibit  defendant  from  paying  the 
warrant?  This  section  reads: 

■"•The  township  trustee  and  ex  officio 
treasurer  shall  not  pay  out  any  moneys 
belonging  to  the  township  for  any  pur- 
pose whatever,  except  upon  the  order  of 
the  township  board,  * • * and  attested 
by  the  township  cleric.  * 

"This  section  was  enacted  in  1879 
(Laws  1879,  p.  22 5) , when  the  Township 
Organization  ^ct  was  passed,  and  has 
come  down  without  substantial  change. 

Section  10750,  R.  S.  1919,  was  passed 
in  1917  (Laws  1917,  p.  473),  and 
provides  among  other  things  as  stated, 
supra,  that  the  proceeds  of  the  bonds 
shall  be  paid  over  to  the  township 
treasurer  and  by  him  disbursed  on  the 
order  of  the  county  court,  etc.  In 
State  ex  inf.  major  v.  Amick,  247  Mo. 
loc.  cit.  292,  152  S.  W.  loc.  cit.  597, 
the  court  said: 

"'Mfhere  there  are  two  acts  and  the 
provisions  of  one  apply  specially  to 
a particular  subject,  whioh  clearly  in- 
cludes the  matter  in  question,  and  the 
other  general  in  its  terms,  and  such 
that  if  standing  alone  it  would  include 
the  same  matter,  and  thus  conflict  with 
each  other,  then  the  former  act  must  be 
taken  as  constituting  an  exception  to 
the  latter  or  general  act.* 

"This  rule  of  construction  has  been 
Invoked  many  times,  and  is  applicable 
here.  Since  section  10750  is  a much 
later  statute  than  is  section  13204, 
and  since  section  10750  applies  to  a 
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particular  subject,  and  since  section 
13804  is  general  in  its  application, 
we  hold  that  section  10750,  on  the  point 
in  question,  should  be  construed  as  an 
exception  to  the  general  and  prior  section 
13804." 


From  the  foregoing,  we  are  of  the  opinion  that  when 
the  county  oourt  has  sold  the  road  bonds  the  proceeds  are  to 
be  turned  over  to  the  township  treasurer,  and  to  be  disbursed 
by  him  on  the  order  of  the  county  court. 


Respectfully  submitted. 


MAX  V/ASSRUiJkN, 

Assistant  Attorney  General. 


APPROVED : 


J."  'UXEBST, 

(Acting)  Attorney  General. 
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Honorable  James  L.  Williams 
Sheriff,  Jackson  County 
Kansas  City,  Missouri 


Dear  Sir: 


We  hare  your  request  of  August  4,  1937,  which 
is  as  follows: 


"In  accordance  with  the  offer  in 
your  letter  of  August  3rd,  stating 
that  you  would  be  pleased  to  render 
an  opinio?  relative  to  the  rights 
and  powers  of  the  justioe  of  the 
peaoe  to  grant  stays  of  execution 
or  commutation  of  sentence,  I wish 
to  advise  that  I would  be  greatly 
pleased  to  have  such  an  opinion 
from  your  office.” 


I. 

Power  of  Justice  of  peace 
to  grani*  stay  of  execution 


Section  3739,  R.  S.  Missouri,  1929,  authorizes 
a justice  of  the  peaoe  to  grant  a stay  of  execution  for  any 
offense  where  the  punishment  has  been  fixed  at  a fine  or 
imprisonment  in  the  county  Jail,  or  workhouse,  or  by  both 
a fine  and  imprisonment.  This  stay  of  execution  must  be 
for  a definite  period  of  time  to  be  fixed  by  the  justice 
"not  to  exoeed  six  months” . This  statute  merely  affords 
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temporary  relief,  but  under  no  circumstances  may  the  stay  of 
execution  exceed  a period  of  six  months.  The  term  "stay  of 
execution"  means  the  temporary  suspension  of  the  judgment. 
State  ex  rel  Gray  v.  Hennings,  185  3.  W.  1153,  194  Missouri 
Appeal  545,  It  means  that  during  the  term  for  which  the 
"stay  of  execution"  is  issued,  that  no  execution  oan  issue 
on  the  Judgment.  Brown  v.  National  Bank  of  Shawnee,  271 
Pacific  833,  133  Oklahoma  173.  At  the  expiration  of  the  stay 
of  execution  the  defendant  must  surrender  himself  in  execution. 
The  justice  of  the  peace  has  authority  to  grant  one  stay  of 
execution  for  the  total  of  six  months,  but  has  no  authority 
to  grant  a second  stay  of  execution  suspending  the  judgment 
for  any  length  of  time  beyond  the  period  of  six  months. 

If  the  defendant  is  confined  in  Jail,  he  may 
apply  to  the  oourt  or  judge  of  the  court  haring  jurisdiction 
of  appeals  from  justices  of  the  peaoe  in  oriminal  oases  for 
parole,  Seotion  3814,  R.  3.  Missouri,  1929.  Whenever  any 
person  is  confined  in  Jail  under  a judgment  of  a Justioe  of 
the  peaoe,  the  circuit  or  oriminal  oourta  may  grant  a parole 
to  such  person,  which  parole  nay  be  terminated  at  any  time  by 
the  oourt  granting  it,  Seotion  3810,  R.  3.  Missouri,  1929. 

Such  persons  on  parole  may  obtain  an  absolute  discharge  in 
six  months.  The  parole  shall  not  be  continued"??  r a longer 
period  than  two  yoars,  Seotion  3817,  R.  S.  Missouri,  1929. 


CONCLUSION 

It  is  therefore  the  opinion  of  this  of floe  that 
a justioe  of  the  peaoe  may  grant  a stay  of  execution  to  per- 
sons convicted  in  justioe  courts,  whioh  stay  of  execution,  or 
stays  of  execution,  may  not  exceed  the  total  period  of  six 
months. 


II. 

The  powers  of  Justices  of 
ihe  peace  to  commute  sen- 
tences 


Seotion  3726,  R.  S.  Missouri,  1929,  provides  that 
whenever  any  person  or  oonviot  shall  be  sentenced  to  imprison- 
ment in  the  county  jail,  or  to  pay  a fine,  he  shall  be  imprisoned 
until  the  sentence  is  fully  complied  with  and  all  costs  paid. 
Seotion  3727,  R.  3.  Missouri,  1929,  provides: 
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"When  an y person  is  held  in  custody 
or  imprisoned  for  a fine  imposed  for 
a criminal  offense,  as  specified  in 
the  last  section,  the  court  in  whioh 
the  cause  was  tried;  or  the  Judge 
thereof  in  racation,  on  the  petition 
of  the  prisoner  for  that  purpose, 
shall  sentence  him  to  imprisonment 
for  a limited  time,  in  lieu  of  the 
fine;  and  at  the  expiration  of  such 
time,  the  prisoner  shall  be  dis- 
charged on  the  payment  of  costs,  or 
obtaining  his  discharge  in  the  manner 
in  the  next  seotlons  provided." 


It  does  not  specifically  appear  as  to  whether  or 
not  the  above  statute  would  apply  to  the  authority  of  a Justioe 
of  the  peaoe.  'However,  the  answer  is  found  in  Section  3441, 

R.  S.  Missouri,  1929,  in  the  following  language: 


"When  any  person  shall  be  unable  to 
pay -any  fine  and  costs  assessed  against 
him,  the  justioe  shall  have  power,  * * 

* * to  commute  such  fine  and  costs  to 
imprisonment  in  the  county  jail  for  a 
period  of  time  not  exceeding  one  day's 
imprisonment  for  every  $2.00  of  said 
fine  and  costs,  nor  less  than  one  day's 
imprisonment  for  every  $10.00  of  suoh 
tine  and  costs." 


* Section  8 of  Article  V of  the  Constitution  of 
Missouri,  grants  to  the  Governor  the  power  to  grant  reprieves, 
commutations  and  pardons.  The  above  statute  authorising  a 
Justioe  of  the  peaoe  to  grant  a commutation  is  not  in  vi- 
olation of  the  Missouri  Constitution,  ex  parte  Parker  106 
Missouri  551.  However,  in  obtaining  commutation  the  statutes 
providing  therefor  must  be  atriotly  complied  with.  Ex  parte 
Seorest  32  3.  W.  (2d)  1085,  Workman  v.  Turner,  283.  3.  W. 

61. 
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It  is,  therefore,  the  opinion  of  this  offioe 
that  a Justice  of  the  peace  may  grant  a commutation  of  a 
fine  to  a fixed  number  of  days  in  jail  at  the  rate  of  not 
less  than  #2.00  per  day,  nor  more  than  #10.00  per  day. 


Respectfully  submitted. 


FRANKLIN  E.  REAGAN 

Assistant  Attorney  General 


APPROVED: 


ymra 

(Acting)  Attorney  General 
FER  MR 
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TAXATION:  County  Collector  has  the  right  to  accept  payment 
for  less  than  all  taxes,  interest  and  penalties 
due  and  delinquent  on  land  being  advertised  for 
the  third  sale* 


September  3 , 1937 


Mr.  Bryan  A.  Williams 
Prosecuting  Attorney 
Bollinger  County 
Marble  Hill,  Missouri 


Dear  Sir: 


This  office  is  in  receipt  of  your  request 
for  un  opinion,  which  is  as  follows: 


"The  County  Collector  has  asked  the 
following  question  with  regard  to  the 
sale  of  land  under  the  Jones -Hunger 
Law: 

On  a track  of  land  being  advertised 
the  third  time,  and  the  party  who  is 
delinquent  with  his  taxes  offers  to 
pay  part  of  his  taxes  (two  years); 
has  the  County  Collector  the  right 
to  aooept  payment,  and  stop  the  tax 
sale?" 


This  office,  in  an  opinion  to  the  State  Tax 
Commission,  dated  August  8;  1933,  shortly  after  the  effect- 
ive date  of  Senate  Bill  94,  and  prior  to  the  passage  of 
3enate  Bill  54  of  the  Extra  Session,  held  that  the  pro- 
visions of  said  Senate  Bill  94  were  mandatory,  requiring 
the  sale  each  year  of  all  lands  and  lots  upon  which  there 
were  any  delinquent  and  unpaid  taxes;  that  said  Senate  Bill 
No.  94,  as  enacted,  required  the  offering  for  sale  eaoh 
year  of  all  tracts  and  lots  for  delinquent  and  unpaid  taxes. 
In  said  opinion,  it  was  held  that  the  mandatory  provisions 
of  said  Senate  Bill  No.  94,  were  not  in  any  way  affected 
or  modified  by  Section  9961,  R.  S.  Missouri,  1929. 
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Said  Section  9961,  R.  S.  Missouri,  1929,  was 
repealed  by  Senate  Bill  54  of  the  Extra  Session  of  1933, 
and  the  same  was  thereafter  amended  in  Senate  Bill  No.  57 
of  the  Session  Aots  of  1935,  it  being  a statute  with  ex- 
actly the  same  wording  as  said  Section  9961  of  the  1933 
Session  Aots,  except  the  proviso  which  was  omitted  and 
had  no  bearing  cn  this  question.  Said  Section  9961  in 
Senate  Bill  57  of  the  Session  Acts  of  1935,  is  as  follows: 


"No  action  for  recovery  of  taxes  against 
real  estate  3hall  be  commenced,  had  or 
maintained,  unless  action  therefor  shall 
be  commenced  within  five  years  after  de- 
linquency, excepting  taxes  now  delin- 
quent, or  which  suit  may  be  commenced 
at  any  time  within  five  years  after  this 
ohapter  shall  take  effeot,  but  not  there- 
after." 


In  an  opinion  of  this  office  addressed  to 
Hon.  Charles  M.  Hay,  City  Counselor,  City  of  St.  Louis, 
on  September  4,  1934,  it  was  held  that  the  message  of 
the  Governor  authorized  the  General  Assembly,  at  the 
Special  Session,  to  consider  the  subjeot  matter  of  House 
Bill  No.  54,  and  he  indicated  that  any  enactment  passed 
under  this  authorization  was  to  apply  to  the  proceedings 
contemplated  in  3enate  Bill  94.  His  message  authorized 
the  repeal  of  the  law  relating  to  limitation  of  actions 
and  the  enactment  of  the  law  relating  Vo  limitation  of 
sales  in  pursuance  thereof.  Said  opinion  held  that  said 
Senate  Bill  54,  provides  that  initial  proceedings  for  the 
sale  of  lots  may  be  commenced  at  any  time  within  five  years 
of  delinquency,  holding  that: 


"This  provision  is  certain  and  must  be 
given  effect  or  the  entire  statute 
would  be  meaningless.  This  provision 
is  to  operate  directly  for  the  benefit 
and  advantage  of  the  taxpayer.  It  is 
remedial  in  nature  and  intended  to  mod- 
ify the  harsn  requirements  of  Senate 
Bill  94,  to-wit,  the  requirement  that 
all  lands  and  lots  upon  which  taxes  are 
delinquent  be  offered  for  sale  eaoh  year. 
If  the  new  Section  9961  does  not  have  ' 
this  effeot  it  is  entirely  meaningless, 
for  if  all  lands  and  lots  are  to  be  sold 
eaoh  year,  initial  proceedings  will  then 
be  instituted  the  first  year  of  delin- 
quency (after  the  sale  this  November) 
and  no  taxpayer  will  be  granted  the 
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grace  given  by  ~>eciate  Bill  64* " 


In  conclusion  3aid  o, lnion,  held: 

"j-t  is  therefore,  the  opinion  of  this 
office  that  the  provisions  of  Genate 
Bill  94,  passed  by  the  57th  General 
assembly  in  Regular  session  have  been 
modified  by  the  passage  of  senate  Bill 
54  of  the  57th  General  Assembly  in 
i:<xtra  Gession,  so  as  to  permit  initial 
proceedings  to  be  instituted  at  any 
time  within  five  years  of  the  date  of 
delinquency* " 


The  purpose  of  said  senate  Bill  64  and  Sec- 
tion 9961  thereof,  was  to  give  to  the  Collector  the  dis- 
cretion as  to  when  he  was  to  advertise  the  delinquent 
lands  and  lots,  but  in  ease  that  the  said  Collector  did 
advertise  any  lands  or  lots,  he  would  have  to  follow  the 
procedure  provided  in  Section  9952a  of  said  Senate  Bill 
94  of  the  Session  icts  of  Missouri,  1953,  which  is  as 
follows: 


"all  lands  and  lots  on  which  taxes  are 
delinquent  and  unpaid  shall  be  subject 
to  sale  to  discharge  the  lien  for  said 
delinquent  and  unpaid  taxes  as  provided 
for  in  this  act  on  the  first  Monday  of 
November  of  each  year,  and  it  shall  not 
be  necessary  to  include  the  name  of  the 
owner,  mortgagee,  occupant  or  any  other 
person  or  corporation  owning  or  claiming 
an  interest  in  or  to  any  of  said  lands 
or  lots  in  the  notice  of  such  sale;  pro- 
vided, however,  delinquent  taxes,  with 
penalty,  interest  and  costs,  may  be  paid 
to  the  county  collector  at  any  time  be- 
fore the  property  Is  sold  therefor.  The 
entry  of  record  by  the  county  collector 
listing  the  delinquent  lands  and  lots  as 
provided  for  in  this  act  shall  be  and  be- 
come a levy  upon  such  delinquent  lands 
and  lots  for  the  purpose  of  enforcing 
the  lien  of  delinquent  and  unpaid  taxes, 
together  with  penalty.  Interest  and  costs* " 
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The  above  said  opinion  further  stated: 

”The  mandatory  oharaoter  of  Senate  Bill  No. 
94,  oannot  be  retained  if  the  aot  of  the 
Extra  Session  is  to  be  given  any  effect. 
Therefore,  we  conclude  that  those  provis- 
ions of  Senate  Bill  94  affected  by  Senate 
Bill  54,  have  become  directory  insofar  as 
is  neoessary  to  give  effect  to  the  latter, 
and  full  benefit  of  this  remedial  law  is 
to  bu  given  the  taxpayer.” 


CONCLUSION 


The  above  bill  giving  the  collector  discret- 
ion as  to  when  tracts  and  lots  of  land  on  which  taxes 
were  delinquent,  would  be  submitted  for  sale  and  the  pro- 
viso in  said  Section  9952a  which  provided  that  delinquent 
taxes,  with  penalty,  interest  and  costs,  may  be  paid  to 
the  county  collector  at  any  time  before  the  property  is 
sold  therefor,  further  gave  to  said  collector  the  right 
of  selling  all  the  delinquent  property  advertised  at  the 
third  sale  and  in  case  that  the  owner  or  party  interested 
desired  to  pay  the  delinquent  tax  on  said  property  for 
any  given  number  of  years  less  than  the  total  number  of 
years  for  which  said  property  was  advertised  for  sale, 
the  oo lie etar  might  accept  a payment  for  a given  number 
of  years  and  dismiss  as  to  tiio  remaining  years,  if  the 
remaining  years  for  which  said  property  was  advertised 
and  unpaid  would  not  come  within  the  statute  of  limitations 
as  to  the  oolleotion  of  delinquent  taxes. 

Therefore,  it  is  the  opinion  of  this  office 
that  a tract  of  land  being  advertised  for  the  third  time 
for  a given  number  of  years  for  delinquent  taxes,  and  an 
interested  party  offers  to  pay  part  of  the  years,  the 
county  collector  has  the  right  to  accept  payment  of  the 
same  and  stop  the  sale  a3  to  the  balance  of  said  delin- 
quent payments. 

Respectfully  submitted. 


APPROVED:  S.  V.  M2DLING 

Assistant  Attorney  General 

77  TTSTOff 

(Acting  Attorney  General 
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PRIVATE  CORPORATIONS : Subject  to  prosecution  for 

violations  of  the  criminal 
law. 
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Honorable  Brjan  A.  k*illiams 
Prosecuting  Attorney 
Bollinger  County 
Marble  Hill,  Missouri 

Dear  Sir: 

fee  have  your  request  of  August  26,  1937,  for 
an  opinion,  which  reads  as  follows: 

"Advise  at  once,  if  we  can  leg- 
ally raid  a private  club,  chartered 
by  the  State,  off  a State  or  Nation- 
al Highway,  where  members  pay  dues, 
end  public  not  permitted.  Will 
act  as  soon  as  you  advise  can  be 
done*" 

I know  of  no  law  of  this  State  which  removes 
e|  private  clufc  or  any  other  organization  from  the 
operation  of  the  criminal  laws.  They  are  as  amenable 
to  the  criminal  laws  as  Individuals* 

The  proper  method  to  get  service  on  a corporation 
charged  with  the  violation  of  some  criminal  statute, 
is  to  have  a copy  of  the  information  and  indictment 
served  on  the  proper  officer  of  the  corporation* 

14  C.  J.  878 j 

7 K.  C.  L.  771 j 

State  v*  White  96  Mo*  Ap.  34* 

An  officer  of  the  corporation  is  criminally 
liable  for  any  criminal  ect  of  the  corporation  of 
which  he  has  knowledge  of  its  commission,  prior  to  the 
commission  thereof* 

14  C.  J.  244 1 

State. v*  Parsons  and  Harris,  12  Mo*  Ao*  205; 

State  v*  Yocum,  206  S*  W.  236. 
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It  is,  therefore,  the  opinion  of  this  office 
that  private  or  corporations  are  subject  to 
prosecution  for  violations  of  the  criminal  lav* 


Itespectfully  submitted 


Fi.ANKLIN  hm  R LAGAN 
Assistant  Attorney 
General. 


ARrROVED: 


TnrmYCSH 

(Acting)  Attorney  General* 
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TAXATION:  Salos  of  delinquent  lots  and  lands  may  be  held  at  any 
courthouse  located  in  the  county  if  notice  provides 
for  same;  if  notice  does  not  provide  then  sale  to  be 
held  at  county  seat  courthouse. 


/ ' September  14,  1937 

/ 


Hon.  Andy  W.  Wilcox 
State  Tax  Commission 
Jefferson  City,  Missouri 


Dear  Mr.  Wilcox: 


f o Hows : 


This  is  to  acknowledge  your  letter  as 


"Pursuant  to  Seotion  9960d  authoriz- 
ing and  directing  this  Commission, 
with  your  advice,  to  determine  the 
true  construction  and  interpretation 
of  the  Jones-Munger  Law,  page  425, 

Laws  of  Missouri  1933,  as  amended  by 
by  the  58th  General  Assembly,  page 
403,  Laws  of  Missouri  1935. 

Under  the  provisions  of  Section  99ft2b, 
it  is  provided  that  the  list  of  delin- 
quent lands  and  lots  shall  be  published 
in  the  newspapers  with  general  circu- 
lation, etc.,  and  that  to  such  lists 
shall  be  attached  a notice  that  so  much 
of  said  lands  will  be  sold  as  is  ne- 
cessary to  discharge  the  lien  for  taxes, 
interest  and  costs;  and  that  the  same 
•will  be  sold  at  public  auction  at  the 
Court  House  door  of  such  County* • 

There  are  several  counties  in  this  state 
which  have  more  than  one  Court  House, 
but  the  Jones-Munger  Aot  does  not  make 
any  provisions  by  its  terms  indicating 
which  Court  House  shall  be  the  situs 
of  the  sale.  In  some  of  these  counties. 
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Collector's  offices  are  maintained 
in  both  Court  Houses,  but  the  County 
is  divided  and  the  taxes  bn  part 
thereof  are  payable  at  one  Court 
House  and  taxes  in  the  remainder  of 
the  County  are  payable  at  the  other 
Court  House. 

In  view  of  this  situation,  we  will 
appreciate  your  opinion  as  to  the 
proper  construction  of  the  term  'court 
house*  as  used  in  Section  9952b,  page 
405,  Laws  of  Missouri,  1935." 


The  only  question  presented,  for  our  opinion, 
relates  to  the  interpretation  to  be  given  the  words  "court- 
house door  of  such  county",  found  in  Seotion  9952b,  Laws  of 
Missouri  1935,  pp.  403-404. 

In  1933  the  Legislature  enacted  k law  proriding 
for  a new  method  of  collecting  delinquent  and  back  taxes. 
Laws  of  Missouri  1933,  pp.  425-449  inol.  and  amendments. 

The  method  prior  to  1933  for  the  collection  of  delinquent 
and  back  taxes  was  by  suit  in  the  circuit  court.  However, 
in  1933,  provision  was  made  for  the  advertising  of  lands 
and  lots  on  which  the  state  had  a lien  and  for  selling  same 
at  public  auction  to  the  highest  bidder.  Section  9952a, 
Laws  of  Missouri  1933,  p.  430;  Section  9952b,  Laws  of 
Missouri  1935,  p.  403;  Seotion  9952d,  Laws  of  Missouri 
1933,  p.  432;  Seotion  9953,  Laws  of  Missouri  1933,  p.  432. 

0 • # 

Section  9952b,  Laws  of  Missouri  1935,  p.  403, 
required  the  county  collector  to  publish  a list  of  delin- 
quent }ands  and  lots  and  said  notice  to  inolude,  among 
other  things,  the  following: 

" * * * To  suoh  list  shall  be  attached 
and  in  like  manner  so  printed  and  pub- 
lished a notice  that  so  much  of  said 
lands  and  lots  as  may  be  necessary  to 
discharge  the  taxes,  interest  and 
charges  whioh  may  be  due  thereon  at 
the  time  of  sale  will  be  sold  at  pub- 
lic auction- at  the'  courthouse  door  o? 
such  county.  * v 


It  is  seen  from  a reading  of  Seotion  9952b,  supra 
that  the  Legislature  instructed  the  county  collectors  to  give 
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enough  notice  and  information  so  as  to  apprise  the  public 
fully  regarding  the  sale.  In  giving  the  notice,  the  time 
and  place  of  the  sale  was  to  be  inoluded.  The  place  of 
the  sale  to  be  at  the  oourthouse  door.  The  words  "court- 
house door"  in  same  instances  are  ambiguous  and,  conse- 
quently, must  be  given  a meaning  that  will  accomplish 
the  intent  of  the  legislature  when  it  enacted  Seotion 
99 52b $ Article  2,  Chapter  4,  R.  S.  Missouri  - 1929.  For  ex- 
ample, a oourthouse  will  have  several  doors,  to-wit:  some 
in  the  basement,  first  floor,  second  floor,  etc.,  and  the 
collector  apparently  could  conduot  the  sale  at  any  door 
in  the  oourthouse.  However,  we  are  of  the  opinion  that  the 
door  at  which  the  sale  is  held  should  be  the  entrance  or 


main  door  to  the  courthouse.  Likewise,  there  are  two  court- 
houses in  several  oounties  in  the  State  of  Missouri,  and  in 
such  counties  the  word  "oourthouse"  used  in  Seotion  9932b. 
supra,  would  be  ambiguous.  A county  has  statutory  authority 
to  provide  for  more  than  one  oourthouse . However,  each 
county  must  at  the  established  seat  of  justice  provide  a 


sufficient  oourthouse  and  Jail,  Seotion  12043,  R.  S.  Missouri 
1929,  But  after  the  establishment  of  a oourthouse  and  jail 


at  the  established  seat  of  Justice  the  oounty  court,  if  the 
voters  so  direot,  they  may  erect  and  maintain  other  court- 
houses. We  invite  your  attention  to  Section  12045,  R.  S. 
Missouri  1929,  which  reads  in  part  as  follows: 


"All  county  seats  or  other  cities  or 
towns  which  are  duly  incorporated  and 
in  which  oircuit  court  is  held  as  by 
law  provided,  are  hereby  authorized,  * 
upon  such  terms  as  may  be  agreed  upon, 
in  conjunction  with  their  respective 


oounties,  to  erect  and  maintain  court- 
houses and  jails  in  such  oounty  seats 
and  in  such  other  towns  or  cities  wKer 
circuit  court  la  held  according  to  law 
for  the  joint  use  of  such  oountv  seats 


e ooun 


Thus  the  Legislature,  by  enaoting  Seotion  12045, 
permits  the  erection  of  additional  courthouses  in  cities  or 
towns  other  than  at  the  county  seat,  and  such  courthouses 
as  erected  and  maintained  may  be  for  the  joint  U3e  of  the 
county.  There  is  a difference  in  meaning  between  the  words 
"oounty  seat,"  "seat  of  justice,"  and  "courthouse." 
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Baboook  y.  Hahn,  175  Mo.  136;  Bouldin  y.  Ewart,  63  Mo.  330; 
State  ex  rel  v.  Bates,  286  S.  W.  420.  Suffioe  It  to  say 
that  there  oan  only  be  one  county  seat  and  seat  of  Justioe, 
but  there  may  be  several  courthouses.  However,  If  there 
are  two  courthouses,  one  of  such  must  be  located  at  the 
county  seat. - When  the  Legislature  in  1933  enacted  Section 
9952b,  supra,  it  knew  that  several  oounties  in  this  state 
had  more  than  one  courthouse,  and  as  it  provided  in  said 
law  a means  and  method  of  giving  as  much  notice  as  permiss- 
ible in  order  to  have  as  many  persons  present  at  the  publlo 
auction,  the  conclusion  is  inesoapable  that  the  sale  may  be 
held  at  any  courthouse  in  the  county  if  the  plaoe  of  sale 
would  cause  higher  bids  to  be  reoeived,  in  our  opinion.  How- 
ever, in  oounties  having  two  courthouses  the  collector  should 
designate  in  the  notice  the  courthouse  where  the  sale  will  be 
had.  To  illustrate:  ▲ county  having  two  courthouses,  one 
of  which  is  located  at  the  county  seat  and  the  other  in  a 
distant  city,  the  notioe  should  designate  that  the  sale  will 
take  plaoe  at  the  county  seat  courthouse  (name  plaoe)  or  at 
the  city  oourthouse  (name  city).  Randolph  County  has  two 
courthouses,  one  located  at  Huntsville,  (the  county  seat) 
and  circuit  court  is  held  at  Moberly.  If  delinquent  lands 
and  lots  located  in  Moberly  were  to  be  sold  at  Huntsville, 
perhaps  a less  amount  would  be  bid  than  if  such  were  sold 
at  Moberly.  Therefore,  the  oounty  collector  could  divide 
the  delinquent  lands  and  lots  to  be  sold  and  publish  one 
group  to  be  sold  at  the  Huntsville  Courthouse  door,  and 
the  other  group  to  be  sold  at  the  Moberly  Courthouse  door. 

It  is  not  mandatory  upon  the  collector  to  sell  at  both 
plaoes,  because  he  may  sell  at  any  one  of  the  courthouses; 
the  reason  we  are  permitting  by  interpretation  the  selling 
at  both  places,  being  to  affeot  a more  accessible  market 
in  order  to  obtain  better  prices.  However,  if  the  colleotor 
advertises  all  properties  without  specifying  the  oourthouse 
where  the  lands  and  lots  are  to  be  sold,  it  is  our  opinion 
that  the  collector  must  sell  them  at  the  oounty  seat  court- 
house. State  ex  rel  v.  Bates,  286  S.W.  420. 

• • • 

Section  9957a,  Laws  of  Missouri  1933,  p.  438, 
provides  for  the  form  of  deed  to  be  executed  by  the  oounty 
colleotor.  Said  deed  recites  in  part  as  follows: 


n*  * * whioh  it  appears  that  the  said 
A.  B.  did,  on  the  day  of 

19 , purchase  at  public  auction  at 

the  door  of  the  courthouse  in  said 
oounty,  the  traot,  parcel  or  lot  of 
land  lastly  in  this  indenture  des- 
cribed, * * *" 
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If  property  was  sold  at  public  auction  in  a 
county  having  two  courthouses,  then  in  said  deed  the  oourt- 
house  at  which  the  sale  was  made  should  be  inserted.  In 
other  words,  it  should  be  inserted  that  the  purchase  was 
made  at  publio  auotion  at  the  door  of  the  "county  seat" 
or  "city  " courthouse  in  said  county,  as  the  case  may  be. 

Section  9957b  permits  of  the  variation  of  the 
form  of  deed,  if  the  substanoe  of  same  is  retained. 

From  the  above  and  foregoing,  it  is  our  opin- 
ion that  the  county  collector  may,  if  his  notioe  so  pro- 
vides, sell  lands  and  lots  at  any  main  entrance  door  of 
any  oourthouse  located  in  his  county.  However,  it  is 
not  mandatory  upon  the  county  collector  to  conduct  sales 
in  two  places,  and  if  he  desires  to  conduct  the  sale  at 
only  one  oourthouse  in  the  county,  then  such  sale  should 
be  conducted  at  the  oourthouse  located  at  the  county 
seat.  We  do  not  wish  to  be  understood  as  holding  that 
the  county  collector  may  donduot  sales  on  the  same  property 
at  two  courthouses,  as  one  sale  at  one  oourthouse  is  suffi- 
cient and  all  that  the  law  requires. 


Respectfully  submitted. 


MAX  VlASSERUAN 

Assistant  Attorney  General 

APPROVED: 


rrMi 

(Acting)  Attorney  General 


MW  MR 


TAXATION 1 


Procedure  to  be  followed  ill  sale  of  lanr,‘  lor  delinquent 
taxes  under  Jones-Munger  Law  in  view  o±  remission  statutes. 


• ) 

i 

I !, 

- September  17,1937 

v 


Honorable  Andy  ft.  ;ilcox 
State  Tax  Commission 
Jefferson  City,  Missouri 


Dear  Mr.  ftilcox: 

This  Department  is  in  receipt  of  your  request  ..or  an 
opinion  which  reads  as  follows: 

"Pursuant  to  Section  9950d,  pa0e  443,  Laws  of 
Missouri  1933,  the  Tax  Commission  is  herewith 
requesting  your  advice  and  opinion  as  to  the 
correct,  true  construction  and  interpretation 
of  the  Jones-Munger  Law  as  amended  in  1935  in 
view  of  the  enactment  by  the  59th  General 
Assembly  of  House  Bill  70. 

The  Commission  desires  your  opinion  as  to  the 
manner  in  w.  ich  the  list  of  delinquent  lands 
and  lots  sh  uld  be  made  up  and  published  under 
the  provisions  of  Section  9953,  page  429,  Laws 
of  Missouri  1933,  in  respect  to  the  amount  of 
penalties,  interest  and  costs  which  shall  be 
stated  in  the  publication  as  due  on  tracts  or 
parcels  of  land.  It  is  to  be  noted  that  House 
Bill  70  provides  that  from  September  1st  to 
October  31st  1937,  the  taxpayer  shall  be  entitled 
to  a remission  of  50^  of  the  penalties,  interest 
and  cos t s , exclusive  of  the  Collector's  commission 
in  the  event  the  taxes  are  paid  in  full  during  that 
period  of  time.  In  the  event  the  taxes  are  paid 
in  full  between  November  1st  snd  December  31st 
1937,  the  taxpayer  is  entitled  to  a remission  of 
2556  of  such  penalties,  interest  and  coots  ex- 
clusive of  the  Collector's  commission.  Under  the 
Jones- Munger  Law,  the  advertisements  will  be  made 
during  the  period  prior  to  November  1st,  but  the 
sale  will  not  be  held  until  the  period  subsequent 
to  November  1st. 
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The  foregoing  request  Is  based  on  the  assumption 
that  House  Bill  70,  supra,  does  not  prevent  or 
postpone  proceedings  uncer  the  Jones-Munger  Law 
for  the  enforcement  of  the  payment  of  taxes.  Vie 
also  renuest  >our  opinion  as  to  whether  or  not 
House  Bill  70  either  prohibits  or  postpones  the 
proceedings  for  the  enforcement  of  the  payment 
of  delinquent  taxes.  In  this  connection,  by 
prohibit  we  mean  that  no  advertisement  and  sale 
can  be  held  until  November  1938;  and  by  postpone 
we  mean  that,  no  sale  can  be  held  until  House 
Bill  70  has  expired  by  its  own  provisions.  In 
the  latter  event  kindly  advise  when  the  first 
publication  is  to  be  made.  In  this  connection, 
we  direct  you r attention  to  the  fact  that  if  no 
proceedings  are  initiated  before  January  1,  1938, 
some  taxos  will  thereupon  become  outlawed  by 
virtue  of  Section  9961,  page  405,  Laws  of  Missouri 
1935. 

In  view  of  these  difficulties,  it  seems  wise  that 
this  Commission  should  with  your  advice  make  a 
ruling  in  respect  to  these  matters  and  we  shall 
therefore  be  pleased  to  receive  your  opinion. " 

The  Jones-Munger  Law  provides  for  the  collection  of  delinquent 
taxes  on  real  property  and  is  found  in  Laws  of  1933,  pages  425,  449, 
amended  Laws  of  1935,  pages  403,  404. 

Section  9952b,  Laws  of  Missouri  1935,  page  403,  provides  that 
the  county  collector  shall  cause  a copy  of  such  lists  of  delinquent 
lands  to  be  printed  in  some  newspaper  of  general  circulation  and  pub- 
lished in  the  county  for  three  consecutive  weeks,  one  insertion 
weekly,  before  such  sale,  the  la  si.  insertion  to  be  at  least  fifteen 
days  prior  to  the  first  Monday  in  November.  The  list  is  to  state 
tiie  a0  regate  of  the  taxes,  penalty,  interest  and  cost  due  thereon. 

To  such  list  shall  be  attached  a notice  that  so  much  of  said  lands 
as  may  _e  necessary  to  discharge  the  taxes,  interest  and  cnargea 
will  be  sold  at  public  auction  at  the  courthouse  on  the  first  Monday 
in  November  at  ten  o* clock,  and  the  sale  is  to  continue  from  day 
to  day  until  all  are  offered. 


/ 
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Section  9952c,  Laws  oi'  Missouri  1933,  page  431,  provides 
that  on  the  first  day  mentioned  in  the  notice,  to-wit,  the  first 
Monday  in  November,  the  County  Collector  shall  commence  the  sale 
of  such  land  and  continue  the  same  from  day  to  day. 

Section  9953d,  Laws  of  Missouri  1933,  page  443,  provides 
that  after  payment  shall  be  made  the  county  collector  shall  give 
the  purchaser  a certificate  in  writing  to  be  designated  as  the 
certificate  of  purchase,  which  .ill  describe  the  land  purchased 
and  the  amount  paid. 

Section  9956a,  Laws  of  Missouri  1933,  page  437,  provides 
that  the  owner  of  any  land  sold  for  taxes  may  redeem  the  same  at 
any  time  during  the  two  years  next  ensuing  by  paying  to  the  county 
collector,  to  the  useof  the  purchaser,  the  full  sum  of  the  purchase 
money  named  in  the  certificate  and  all  costs  of  sale,  together 
with  Interest  at  the  rate  specified  in  such  certificate  not  to 
exceed  ten  per  cent  annually,  with  all  subsequent  taxes  which  have 
been  paid  theceon  by  the  purchaser  with  interest  at  the  rate  of 
eight  per  cent  per  annum,  and  in  addition  thereto  pay  the  costs 
incident  to  the  entry  of  recital  of  such  redemption. 

Laws  of  1937,  page  572,  to  which  we  will  refer  as  the 
remission  statute,  provides  as  follows* 

"Section  1,  Remission  of  penalties,  interest 
and  costs. — Tn  payment  of  the  taxes  assessed 
against  any  person  whose  name  appears  upon  the 
personal  delinquent  lists  of  any  year  or  years 
prior  to  January  1,  1937,  and  in  payment  of  the 
taxes  assessed  against  any  real  estate  wrich 
appears  upon  the  lists  of  delinquent  and  back 
taxes  of  any  year  or  years  prior  to  January  1st, 

1937,  including  delinquent  taxes  for  the  year  1936, 
the  collectors  of  revenue  of  the  counties  and  cities 
of  this  state  are  hereby  empowered  and  directed  to 
accept  the  original  amount  of  said  taxes  as  charged 
against  any  such  person  or  real  estate  relieved  of 
the  penalties,  interest  and  costs  accoued  upon 
the  same  except  the  commission  of  said  collectors 
of  revenue,  as  same  are  now  provided  by  law  for 
the  collection  of  delinquent  taxes;  Provided, 
however,  that  suen  remission  of  penalties,  interest 
and  costs  shall  be  in  full  if  said  taxes  are  paid 
not  later  than  June  30,  1937;  11  paid  after  June 
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30,  1937  and  not  later  than  August  31,  1937, 
then  such  remission  shall  be  75  per  cent  of  such 
penalties,  interest  and  costs;  if  paid  after 
August  31,  1937,  and  nc  later  than  October  31, 

1937,  such  remission  shall  be  50  per  cent  of 
such  penalties,  interest  and  cost;  if  paid  after 
October  31,  1937  and  not  later  than  December  31, 

1937,  then  such  remission  shall  be  25  per  cent 
of  such  penalties,  interest  and  costs.  Provided 
further,  that  after  December  31,  1937,  all 
penalties,  interest  and  costs  as  aforesaid  snail 
be  restored  and  be  in  full  force  and  effect  for 
the  full  period  of  time  since  tneir  accrual  and 
as  if  this  act  had  not  been  passed. " 

The  act  contained  an  emergency  clause  and  also  provided  it 
w uld  be  of  no  affect  after  Jamary  1,  1938* 

The  question  here  presented  is  what  effect  the  remission 
statute  has  on  the  sale  of  land  for  delinquent  taxes  under  the 
Jones-Munger  Law? 

In  1933  the  Legislature  passed  a statute  practically  identical 
with  the  present  remission  statute.  The  effect  of  that  statute 
in  regard  to  the  other  statutory  provisions  is  stated  in  State  ex 
rel.  McKlttrick  ve.  Bair,  63  S.  H.  (2d)  64: 

"The  legislature  intended  that  the  act  (remission 
statute)  should  suspend  all  provisions  of  law 
repugnant  to  the  same  or  out  of  harmony  there- 
with. " 

To  the  same  effect  is  State  ex  rel.  Crutcher  vs.  Koeln,  61 
S.  W.  (2d)  756,  wherein  the  Court  said: 

"No.  80  is  a valid  and  presently  effective  and 
operative  temporary  law  and  effectually,  during 
the  limited  period  of  its  operation,  suspends  the 
effectiveness  and  operation  of  Nos.  110  and  115, 
and  also  suspends,  during  the  same  period  and  by 
necessary  implication,  such  statutory  provisions 
contained  la.  said  chapter  on  taxation  as  are  in 
conflict  with  No.  SO,*  * 
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Vve  must,  therefore,  ascertain  whether  the  procedure  as 
provided  for  in  the  Jones-Hunger  Law  ia  repugnant  or  out  of 
harmony  with  the  remission  statute  and  if  so,  what  parts  are 
suspended  by  said  act* 

It  must  be  kept  in  mind  that  the  sale  is  conducted  under 
the  Jones-Munger  Law  and  is  governed  entirely  by  the  procedure 
laid  down  therein  and  the  remission  statute  only  suspends  the 
operation  of  such  statute  when  a repugnancy  occurs* 

It  is  a rule  of  statutory  construction  that  repeal  or 
suspension  by  implication  is  not  favored  and  if  by  a fair  inter- 
pretation both  statutes  may  stand,  then  that  interpretation  should 
be  followed.  State  ex  rel*  Karbe  vs.  Bader,  78  S*  W*  (2d)  835, 

336  Mo.  259. 

The  Jones-Mung.r  Act  provides  that  notice  of  the  sale  shall 
be  printed  in  some  newspaper  for  three  consecutive  weeks,  the  last 
insertion  to  be  at  least  fifteen  dajs  prior  to  the  first  Monday  in 
November,  and  that  on  the  first  Monday  in  November  the  sale  shall 
be  commenced  and  continued  from  day  to  day. 

In  Schlafly  vs.  Baumann  (not  yet  officially  reported)  the 
Supreme  Court  of  Missouri  held  that  the  requirements  of  Sections 
9952b  and  9952c,  as  to  the  notice  and  date  of  sale,  were  mandatory 
upon  the  collector.  It  will  be  seen  that  the  collector  must  adver- 
tise such  sale  in  strict  compliance  with  the  Jones-Munger  Law  and 
commence  such  sale  on  the  first  Monday  in  November. 

Reviewing  the  procedure  described  above,  the  printing  of 
the  notice,  the  sale  on  the  first  Monday  of  November  and  the  giving 
of  the  certificate  of  pure  ase  are  not  forbidden  by  the  remission 
statute  in  that  the  same  may  be  done  and  not  be  out  of  harmony 
with  such  statute.  However,  it  will  be  noted  that  the  remission 
statute  gives  the  owner  until  December  31st  to  come  in  and  pay  his 
taxes,  plus  three-fourths  of  the  penalties,  interest  and  costs. 

However,  under  the  Jones-Munger  Act,  the  sale  is  held  on  the  first 
Monday  in  November  and  a certificate  of  purchase  Is  given  which 
states  that  the  owner  may  redeem  only  upon  the  paying  of  the  pur- 
chase pried  plus  taxes  paid  by  purchaser  and  interest  thereon, 
plus  the  cost  of  sale  and  redemption  and  Interest  not  to  exceed 
ten  per  cent. 

Therefore,  rights  acquired  by  the  purchaser  under  the  Jones- 
t/unger  law  are  subject  to  be  defeated  upon  the  happening  of  > ertain  condi- 
tions, that  Is,  if  the  owner  redeems  within  two  years.  The  remission  statote 
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imposes  another  condition  upon  the  sale.  That  Is,  If  the  owner 
comes  in  by  the  31st  of  December  and  pays  the  tax,  plus  the  three- 
fourths  of  the  penalties,  interest  and  costs,  then  he  is  entitled 
to  nis  land  free  from  any  tax  lien  that  attaches  thereto.  This 
is  an  added  condition  imposed  by  the  remission  statute  and  is  in 
addition  to  those  placed  on  the  sale  by  the  Jones-Munger  Act. 

Ahen  the  purchaser  at  the  sale,  takes  the  purchase  certificate, 
he  takes  it  subject  to  the  conditions  imposed  not  only  by  the 
Jones-Munger  Act  itself,  but  by  those  imposed  by  the  remission 
statute. 


In  other  words,  the  rights  acquired  by  the  purchaser  will 
be  defeated  if  the  owner  before  January  1,  1936,  pays  the  taxes 
plus  three-fourths  of  the  penalties,  interest  and  costs.  Also, 
the  rights  of  the  purchaser  of  the  certificate  will  be  defeated 
if  the  owner  within  two  years  pays  the  purchase  price  plus  cost 
of  sale  with  Interest  specified  in  the  certificate  not  to  exceed 
ten  per  cent  annually,  and  all  subsequent  taxes  paid  by  purchaser 
with  Interest  at  eight  per  cent  per  annum,  and  costs  incident  to 
entry  of  recital  of  redemption. 

At  the  sale  all  parties  are  pro  sinned  to  know  the  con- 
ditions of  such  sale  including  those  imposed  by  the  remission 
statute.  As  stated  above  the  sale  is  subject  to  be  defeated  if 
the  owner  pays  before  January  first.  Therefore,  the  amount  paid 
by  the  purchaser  should  be  held  in  trust  for  the  purchaser  or  the 
county  until  such  time.  If  the  owner  pays  under  the  remission 
statute,  then  the  money  held  in  trust  should  be  returned  to  the 
purchaser.  If  the  owner  does  not  pay  then  the  money  should  go 
into  the  treasury. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  Department t 

(1)  Notice  should  be  published  for  three  consecutive  weeks 
one  insertion  weekly,  the  last  insertion  to  be  at  least  fifteen 
dajs  prior  to  the  first  Monday  in  November.  The  notice  shall 
include  the  amount  of  taxes  plus  the  entire  amount  of  the  penalties 
interest  and  cost. 
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(2)  The  sale  should  be  held  on  the  first  Monday  in 
November  and  a certificate  given  to  the  purchaser.  However,  to 
such  sale  is  added  the  condition  that  the  owner  has  until  January 
1,  1938,  in  which  to  pay  his  taxes  lua  three-fourths  of  the 
penalty,  interest  and  costs. 

(3)  The  collector  should  hold  the  purchase  price  in 
trust.  If  the  owner  pays  his  taxes  and  three-fourths  of  the  pen- 
alties, interest  and  costs  before  January  1,  1958,  then  such 
purchase  price  is  given  back  to  the  purchaser.  If  the  owner  does 
not  pay,  then  such  amount  is  deposited  in  the  treasury. 


Respectfully  submitted. 


OLLIV  R W.  NOLEN, 

Assistant  Attorney  General 


APPROVED: 


TTTTTaYOT 

(Acting)  Attorney  General 


AO:  MM 
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PROSECUTING  ATTORNEYS : 


It  is  not  the  duty  of  the  prosecuting 
attorney  to  bring  suits  in  behalf  of 
the  parents  of  students  against  the 
school  district. 


October  9,  1937 


Mr.  Mark  Y/.  Wilson 

Prose outing  Attorney,  Henry  County 

Clinton,  Missouri 

Dear  Sir: 


/0'1 


This  department  is  in  receipt  of  your  request  for 
an  opinion  which  reads  as  follows: 

*We  are  haying  some  trouble  in 
the  County  over  tuition  being  paid 
by  districts  to  the  high  schools. 

The  parents  of  the  children  in  some 
of  the  districts  wish  to  file  suit 
against  the  districts.  They  feel 
that  I should  represent  them  in  an 
official  capacity.  I could  find 
no  law  to  that  effect  and  told  them  so.” 

section  11316,  R.S.  Mo.  1929,  provides  in  part  as 

follows: 


"The  prosecuting  attorneys  shall  commence 
and  prosecute  all  civil  and  criminal 
actions  in  their  respective  counties 
in  which  the  county  or  state  may  be 
concerned,  defend  all  suits  against 
the  state  or  county,  and  prosecute 
forfeited  recognizances  and  actions 
for  the  recovery  of  debts,  fines, 
penalties,  and  forfeitures  accruing 
to  the  state  or  county;  and  in  all  oases, 
civil  and  criminal,  in  which  changes  of 
venue  may  be  granted,  it  shall  be  his 
duty  to  follow  and  prosecute  or  defend, 
as  the  case  may  be,  all  said  causes, 
for  which,  in  addition  to  the  fees  now 
allowed  by  law,  he  shall  receive  his 
aotual  expenses. * 


\ 
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Section  11318,  R.S.  Ho.  1929,  provides  In  part  as 

follows : 

"He  shall  prosecute  or  defend, 
as  the  case  may  require,  all 
civil  suits  in  which  the  county 
is  interested,  represent  generally 
the  county  in  all  matters  of  law, 
investigate  all  claims  against  the 
county,  draw  all  contracts  relating 
to  the  business  of  the  county,  and 
shall  give  his  opinion,  without  fee, 
in  matters  of  law  in  which  the 
county  is  interested,  and  in  writing 
when  demanded,  to  the  county  oourt, 
or  any  Judge  thereof » exoept  in 
oountles  in  which  there  may  be  a 
county  counselor*  He  shall  also 
attend  and  prosecute , on  behalf  of 
the  state,  all  oases  before  Justices 
of  the  peace,  when  the  state  is  made 
a party  thereto:" 

• 

It  will  be  noted  that  it  is  the  duty  of  the  prosecuting 
attorney  to  defend  only  such  suits  in  which  the  oounty  or  state 
may  be  concerned  or  interested. 

From  the  facts  presented  in  your  request,  it  seems  that 
it  is  the  parents  of  the  children  who  wish  you  to  represent  them 
in  the  suit  against  the  district.  This  is  not  a matter  in  which 
"the  county  or  state  may  be  concerned",  nor  is  it  one  "in  which 
the  county  is  interested".  He  believe  the  rule  is  aptly  stated 
in  btate  ex  rel  bt.  Ferdinand  bewer  District  vs.  McElhinney, 

52  b .V; . (2nd)  400  from  which  the  b.C.  of  Missouri  en  banc  said: 

"Vihile  said  injunction  suits  were 
instituted  by  the  prosecuting 
attorney  of  bt.  Louis  county  in  the 
name  of  the  state,  it  appears  from 
the  allegations  and  prayers  of  the 
petitions  therein  that  said  suits  were, 
in  fact,  instituted  in  behalf  of  the 
taxpayers  in  said  sewer  districts  and 
for  the  protection  of  the  property  rights 
and  interests  of  said  taxpayers.  No 
property  right  or  pecuniary  interest  of 
the  state  would  be  affected  by  any  decree 
that  could  be  rendered  in  said  suits,  and 


f 
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no  condition  affecting  the  safety, 
health,  or  morals  of  the  public 
is  involved  in  said  suits.  True, 
suits  by  the  state  in  its  own  behalf 
are  not  limited  to  those  in  v/hieh 
its  property  rights  or  pecuniary 
interests  are  involved,  but  certainly 
such  suits  are  limited  to  those  in 
which  publio  rights  or  interests,  as 
distinguished  from  private  rights  or 
interests,  are  involved.  L>o,  our 
conclusion  is  that  said  injunction 
suits  are  not  suits  instituted  by 
the  state  *in  its  own  behalf,*  with- 
in the  meaning  of  the  statute  above 
quoted." 


CQNCLUoIQN 


It  is,  therefore,  the  opinion  of  this  department,  that 
in  view  of  the  above  authorities,  that  it  is  not  the  duty  of 
the  prosecuting  attorney  to  represent  the  parents  of  students 
in  a suit  against  the  school  district  to  require  the  payment 
of  tuition. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN 
Assistant  Attorney-General 


APPROVED  By: 


J.E.  TAYLOR 

(Aoting)  Attorney-General 


AO*K: VAL 
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MOTOR  VEHIG.  .S : 

DRIVER’S  LICENSE  ACT:  Requires  an  operator  to  take  out 

only  one  driver's  license 


, JV 
/ 0*4 

October  11,  1957 


Honorable  Bryan  A.  Ya'illiams 
Prosecuting  Attorney 
Bollinger  County 
Marble  Hill,  Missouri 


Dear  'Sir : 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion  from  this  Department  under  date  of 
August  31st,  which  reads  as  follows: 

"Referring  to  Section  10, 

Driver’s  license  card  - 
form  - shall  be  carried  by 
driver  at  all  times,  of  the 
Session  acts  of  the  Fifty- 
Ninth  General  Assembly  of 
Missouri  at  page  374  of  the 
Session  Acts: 

"Does  the  Driver’s  license 
only  apply  ta  one  car,  or  does 
this  license  give  the  license 
holder  the  right  to  drive  any 
car? 

"Would  appreciate  your  opinion." 


Prior  to  the  new  Driver’s  License  Law,  becom- 
ing effective  on  September  6,  1957,  there  was  no  pro- 
vision for  licensing  of  all  persons  driving  automobiles 
but  only  to  the  licensing  of  chauffeurs  and  registered 
operators  as  respectively  shown  In  Sections  7765  and 
7766,  Revised  Statutes  Missouri  1929. 

The  new  Driver’s  License  Law  enacted  by  the 
Fifty-ninth  General  Assembly,  found  at  pages  370-379, 
Laws  of  Missouri  1957,  requires  each  and  every  person 
operating  a motor  vehicle  on  the  highways  of  this 
State  to  apply  for  a Driver’s  license,  with  the  excep- 
tion of  certain  exemptions  found  In  Section  3 of  said 
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Act,  and  any  peraon  bolding  a valid  chauffeur’s  license 
or  registered  operator’s  license  (Section  2,  new  act). 

In  construing  statutory  provisions  the  cardinal 
rule  is  to  determine  the  legislative  intent.  Tooker  v. 
Missouri  Power  & Light  Co.,  80  S.W.  (2d)  691,  Another 
well  established  rule  of  construction  is  that  all  sec- 
tions of  the  Act  should  be  so  construed  as  to  harmonize 
if  possible*  In  Re  Rossing’s  Estate,  85  S.W.  (2d)  495, 
337  Mo.  544. 

Section  8 of  the  new  Driver’s  License  Act,  page 
373,  Laws  of  1937,  provides  what  each  application  for  a 
Driver’s  License  shall  contain,  and  reads  as  follows* 

’’Applications  for  a motor 
vehicle  driver’s  license 
shall  be  made  upon  an  ap- 
proved form  furnished  by 
the  Commissioner  of  Motor 
Vehicles.  Every  applica- 
tion shall  state  the  name, 
age,  height,  weight,  color 
of  eyes,  color  of  hair, sex, 
residence  and  business 
address  of  the  applicant, 
whether  or  not  the  applicant 
has  been  licensed,  if  an 
operator  or  chauffeur  of  an 
automobile,  and  if  so, when 
and  by  what  state  and  whether 
or  not  such  license  has  ever 
been  suspended  or  revoked jand 
if  revoked  or  suspended, the 
date  and  reason  for  such 
suspension  or  revocation.  The 
application  shall  also  give 
the  applicant’s  qualification 
for  driving  a motor  vehicle? 
he  or  she  shall  state  whether 
or  not  the  applicant  has  been 
convicted  in  this  or  any  other 
state  for  violating  the  laws 
of  this  or  any  other  state, or 
any  ordinance  of  any  municipality, 
relating  to  careless  driving, or 


Honorable  Bryan  A.  Williams 


-3- 


October  11,1937 


driving  while  intoxicated,  or 
failing  to  stop  after  an  acci- 
dent, and  disclosing  his  or  her 
Identity,  or  driving  a motor 
vehicle  without  the  owner’s 
consent.  Said  application  shall 
be  verified  by  the  applicant  be- 
fore a person  authorised  to 
administer  oaths,  and  officers 
and  employees  of  the  department 
are  hereby  authorized  to  administer 
such  oaths  without  charge,  and 
every  application  shall  be  ac- 
companied by  a fee  of  twenty-five 
cents.  If  the  application  shows 
that  the  applicant  is  under  the 
age  of  sixteen  (16)  years  or  has 
been  convicted  of  any  of  the 
offenses  above  set  forth  within 
the  one  year,  prior  to  making 
the  application,  or  is  otherwise 
disqualified  under  the  provi- 
sions of  this  act,  the  commis- 
sioner may  not  issue  such 
lie ense." 


There  is  no  provision  in  Section  8,  supra,  requiring  an 
applicant  to  state  what  kind  or  type  of  vehicle  he  is 
qualified  to  operate  or  what  kind  of  vehicle  he  owns  or 
operates. 


Section  10  of  this  Act  simply  provides  the  form 
of  Driver’s  License  and  what  same  shall  contain.  Said 
section  reads  as  follows! 

MThe  motor  vehicle  driver’s 
license  issued  under  the 
provisions  of  this  act  shall 
be  a white  license  card  con- 
taining briefly  the  information 
given  in  the  application. 

Such  license  card. shall  be 
signed  with  the  applicant’s 
usual  signature  with  pen  and 
ink  in  a space  provided  for 
that  purpose  on  the  license 
card  so  issued  to  him 
immediately  upon  the  receipt 
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of  such  card  and  such  license 
shall  not  be  valid  until  the 
card  is  so  signed.  The  license 
card  so  issued  and  signed  shall 
be  carried  at  all  times  by  the 
licensed  driver  of  such  motor 
vehicle  while  driving  the  same, 
and  shall  be  displayed  upon 
demand  of  any  officer  of  the  high- 
way patrol  or  any  police  officer 
or  peace  officer  or  any  other 
duly  authorized  person,  for  in- 
spection when  demand  is  made 
therefor#  Failure  of  any  driver 
of  a motor  vehicle  to  exhibit 
his  or  her  license  to  any  of  the 
aforesaid  officers  or  other  duly 
authorized  officer,  shall  be 
presumptive  evidence  that  said 
person  is  not  a duly  licensed 
driver.” 


There  are  other  provisions  which  may  help  in 
answering  your  query. 

Under  Section  3,  subdivision  (2)  of  this  Act,  it 
is  provided: 


”A  nonresident  who  is  at  least 
sixteen  (16}  years  of  age  and 
who  has  in  his  immediate  posses- 
sion a valid  operator’s  license 
issued  to  him  in  his  home  State 
or  country  may  operate  a motor 
vehicle  in  this  State  only  as 
an  operator.” 


The  nonresident  who  has  a valid  operator’s  license 
issued  to  him  from  his  home  State  may  operate  a motor 
vehicle  in  this  State  as  an  operator  without  obtaining 
a Driver’s  License  in  this  State.  This  does  not  provide 
he  shall  drive  only  one  certain  vehicle  but  that  he  may 
operate  a motor  vehicle* 

In  like  manner  subdivision  (3)  of  Section  3,  supra, 
provides  that  a nonresident  eighteen  years  of  age,  in 
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possession  of  a valid  chauffeur's  license  issued  to  him 
in  his  home  State  may  operate  a mothr  vehicle  in  this 
State, either  as  an  operator  or  chauffeur , without  obtain- 
ing a Driver' 3 license  under  this  Act.  This  provision 
does  not  require  that  he  drive  only  one  certain  vehicle, 
but,  as  in  subdivision  (2),  supra,  he  Mmay  operate  a 
motor  vehicle. B Bald  subdivision  (3)  of  Section  3,  supra, 
. provides  as  follows* 

”A  nonresident  who  is  at  least 
eighteen  (18)  years  of  age  and 
who  has  in  his  immediate  possession 
a valid  chauffeur's  license  issued 
to  him  in  his  home  State  or  country 
may  operate  a motor  vehicle  in 
this  State  either  as  an  operator 
or  chauffeur,  except  any  such  per- 
son must  be  licensed  as  a chauffeur 
hereunder  before  accepting  employ- 
ment as  a chauffeur  from  a resident 
of  this  State i” 


Section  13  of  this  Act,  in  part,  reads  as  follows* 

BIt  shall  be  unlawful  for  any 
person  * * to  lend  to,  or 
knowingly  permit  the  use  of 
, by  another  any  motor  vehicle 
driver's  license  issued  to  the 
person  so  lending  or  permitting 
the  use  thereof,  * * *B 


If  this  Act  required  the  issuance  of  a separate 
license  for  an  operator  to  drive  each  and  every  vehicle 
he  might  desire  to  operate,  such  provision  as  we  have 
hereinabove  quoted  would  never  have  been  included  in  this 
Act.  l\arthermore,  the  application  for  said  license  would 
have  required  the  license  and  motor  number  of  the 
particular  vehicle  said  applicant  should  operate.  To 
require  an  operator  to  take  out  more  than  one  license 
would  also  cause  an  unnecessary  expense  and  be  burden- 
some for  the  reason  that  he  must  at  all  times  have  in 
his  possession  his  Driver's  License  while  operating  a 
motor  vehicle. 

Apparently,  the  purpose  of  said  Driver's  License 
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Law  was  to  enable  the  Commissioner  of  Motor  Vehicles 
to  have  some  regulatory  power  and  revoke  the  driver's 
license  of  any  operator  for  certain  violations  (Sec- 
tions 15,  16,  17,  18,  19  and  20).  For  this  purpose 
the  issuing  of  one  license  would  serve  the  purpose  as 
well  as  Issuing  a separate  license  for  each  vehicle 
operated. 

In  view  of  the  foregoing,  it  is  the  opinion  of 
this  Department  that  the  Driver's  License  Act  (pages 
370-379,  Laws  of  1S27)  is  plain  and  unambiguous  and 
requires  an  operator  to  take  out  only  one  driver's 
license. 


Yours  very  truly. 


AUBREY  R . HAMMETT; , Jr  . 

Assistant  Attorney  General 


APPROVED: 


J.  3.  TAYLOR 

(Acting)  Attorney  General 
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TAXATION  & REVENUE:  Jones-Munger  Bill.  Purchaser of  any  title 

or  Interest  or  real  estate  by  proper  conveyance 
would  have  the  same  right  of  redemption  as 
former  owner, 


November  12,  1937 

> 


Mr.  Bryan  A.  Williams, 
Prosecuting  Attorney, 
Marble  Hill,  Mo. 


Dear  Mr.  Williams: 


We  wish  to  acknowledge  reoelpt  of  your  inquiry  of  November  6th  which 
is  as  follows: 


"Referring  to  Sections  9953b,  and  9956a 
with  regard  to  the  redemption  of  lands 
sold  for  taxes  under  the  Jonos-Munger 
Law. 

On  property  advertised  the  third  t me, 
and  so Id  to  the  highest  bidder- Would  the 
original  owner  be  required  to  pay  the 
amount  of  the  certificate  of  purchase, 
together  with  any  other  amount  which  may 
have  been  due  for  delinquent  taxes  before 
he  can  redeem  this  land? 

Or,  would  the  original  owner  Just  pay  the 
amount  of  the  highest  bidder  (certificate 
of  purchaser),  and  If  there  remained  any 
additional  amount  representing  dellnouent 
taxes  due  at  the  time  of  the  sale,  would 
this  same  Tmid  be  put  up  for  sale  the  follow- 
ing year  for  dellnouent  taxes  unpaid  at  the 
time  the  sale  was  made  after  the  third  advert- 
isement? 

A party  purchasing  land  from  the  original  owner, 
which  land  has  been  advertised  the  third  time, 
and  sold  for  delinquent  taxes  to  the  highest 
bidder- Would  such  party  be  required  to  redeem 
land  in  the  same  manner  as  the  original  owner? 

My  opinion  is,  that  when  land  is  advertised  and 
sold  for  taxes  (third  advertisement),  the  land 
goes  to  the  highest  bidder,  and  in  two  years  if 
the  land  is  not  redeemed,  he  will  get  good  title. 
Should  the  land  be  redeemed  by  the  original  owner, 
the  amount  he  pays  to  cover  the  highest  bidder 
(which  is  paid  to  the  collector),  wilin>e  applied 
on  dellnouent  taxes  due  at  the  time  of  the  sale, 
and  then  the  land  can  be  advertised  the  following 
year  for  the  balance  of  dellnouent  taxes  and  oosts. 
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However,  a purchaser  at  a tax  sale  would  be 
at  a better  advantage  than  the  original 
owner,  as  he  «an  acquire  good  title  in  two 
years  by  oftentimes  a nominal  amount  (high- 
est bid),  whereas  the  owner  is  required  to 
pay  up  all  delinquent  taxes  before  he  oan 
redeem.  A party  purchasing  land,  from  the 
original  owner  which  has  been  sold,  would 
seem  to  me,  to  only  acquire  the  same  right 
as  the  original  owner- the  right  of  r dempt  on." 

Your  first  two  questions  are  answered  by  an  opinion  rendered 
by  this  department  to  the  State  Tax  Commission  on  August  21,  1937 
in  II  of  said  opinion. 

Section  3014  of  the  1929  Statutes  of  Missouri  providing 
for  the  conveyance  of  land,  or  any  estate  or  interest  therein 
is  as  follows: 

"Conveyances  of  lands,  or  of  any  estate  or 
interest  thareln,  may  be  made  by  deed  executed 
by  any  person  having  authority  to  convey  the 
same,  or  by  hlB  agent  or  attorney,  and  acknow- 
ledged and  recorded  as  herein  direoted,  without 
any  other  act  or  ceremony  whatever." 

Under  the  provision  of  this  section  any  inters  t or  estate 
in  land  may  be  oonveyed  and  the  grantee  in  such  conveyancer  will 
receive  whatever  Interest  may  be  conveyed  therein  and  will  have 
all  the  rights  and  privileges  of  the  grantor. 

Section  9956a  of  the  1933  Session  Acts  at  page  437  is  in 
part  as  follows: 

"The  owner  or  moouoant  of  any  land  or  lot  sold 
for  taxes,  or  any  other  persons  having  an  Interest 
therein,  may  redeem  the  same  at  any  time  during 
the  two  years  next  ensuing  *****##." 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the 
purchaser  of  any  title  or  interest  to  real  estate  by  proper 
conveyance  would  have  the  same  rights  of  redemption  of  lands 
sold  under  the  Jones-Munger  Bill  as  the  former  owner  of  such 
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real  estate. 

Reepeotful  .y  submitted, 
8.  V.  Hedllng 

Assistant  Attorney  (General 


APPROVED: 

J.E.  TAYLOR 

i Acting)  Attorney  General 
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TAXATION:  Poll  taxes  for  1937  to  be  collected; 

Section  8181  relating  to  poll  tax  in  Special  Road 
Districts  not  repealed,, 


Mr.  Mark  W.  Wilson 
Prosecuting  Attorney 
henry  County 
Clinton,  Missouri 

Dear  Sir: 


November  12,  1937 


This  department  is  in  receipt  of  your  request  for 
an  opinion  which  reads  as  follows: 

"There  has  been  considerable  dif- 
ferences in  opinion  on  the  effect 
of  the  law  passed  by  the  recent 
legislature  in  regard  to  the  re- 
pealing of  the  poll  taxes.  I 
would  like  to  have  an  opinion  on 
the  following  two  questions: 

Should  the  poll  tax  for  this  year 
be  collected  although  the  law  took 
effect  in  September? 

Also,  I notice  that  the  legis- 
lature did  not  repeal  the  section 
on  the  poll  tax  in  Special  Road  dis- 
tricts. Should  the  tax  be  collected 
in  the  Special  Road  Districts,  though 
not  collectible  in  the  Townships? 

As  to  the  first  question,  I believe 
it  necessary  to  determine  when  the 
poll  tax  is  due.  If  due  before  the 
law  went  into  effect,  then  it  should 
be  collected  this  year  and  if  it  was 
not  due  until  after  the  law  passed, 
it  should  not  be  collected." 

Lavs  of  1937,  page  440,  provides  as  follows: 

"That  Sections  7879,  7880,  7881,  7882, 

7883,  7884,  7G85,  7886,  78137 , and  7888 
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of  Article  Three  (3),  Chatter 
Forty-two  (42)  of  the  Revised 
statutes  of  the  State  of  Missouri 
for  the  year  1929  and  Sections 
8157,  8158,  8159,  and  8160  of  Ar- 
tiole  Fifteen  (15),  Chapter  Forty- 
two  (42)  of  the  Revised  Statutes 
of  the  State  of  Missouri  for  the 
year  1929,  be  and  the  same  are 
hereby  repealed." 

This  act  was  passed  without  an  emergency  clause  and  went  into 
effect  September  6,  1937.  sections  7879,  7888,  inclusive, 
supra,  relate  to  poll  taxes  in  those  oounties  not  under  town- 
ship organizations.  Sections  8x57,  8160,  inclusive,  supra, 
relate  to  the  levying  and  collection  of  poll  taxes  in  those 
oounties  having  township  organizations.  The  tax  in  both  in- 
stances is  collected  the  same  way  because  Section  8158  provides 
that  poll  taxes  in  counties  under  township  organizations  shall 
be  levied  and  collected  in  the  same  manner  as  in  those  counties 
not  under  township  organizations. 

The  time  and  way  in  whioa  the  poll  tax  was  to  have 
been  levied  and  collected  is  as  follows:  Jection  7880,  R.S. 
Missouri  1929,  provides  that  the  poll  tax  shall  be  levied  by 
the  County  Court  at  the  regular  February  term  in  each  year. 
Section  7881,  R.S.  Missouri  1929,  provides  that  if  a poll  tax 
is  not  paid  thirty  days  after  June  1,  the  amount  may  be  re- 
covered by  a suit  before  any  Justice  of  the  Peace.  Section 
7786,  R.S.  Missouri  1929,  provides  that  it  shall  be  the  duty 
of  the  road  overseer  to  file  suit  before  some  Justice  of  the 
Peace  not  later  than  September  1 of  each  year,  but  that  the 
failure  of  the  road  overseer  to  file  suit  before  that  time 
shall  constitute  no  defense  to  same.  Therefore,  the  poll 
taxes  for  1937  were  levied  in  February,  1937,  and  were  due 
at  that  time.  The  taxpayer  had  until  thirty  days  after  June  1, 
that  is,  until  July  1,1937,  in  whioh  to  pay.  After  that  time, 
the  tax  could  be  collected  by  a suit.  The  poll  tax  laws  v/ere 
repealed  September  6,  1937. 

61  Corpus  Juris  1012  states:  "the  amendment  or  re- 
peal of  a statute  providing  for  the  levy  and  collection  of 
taxes  will  not  operate  retrospectively  as  to  affect  unpaid 
taxes  already  due  or  pending  proceedings  for  their  collection." 
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To  the  same  effect  is  Cooley  on  Taxation,  Volume  2 
page  1181: 


"where  taxes  are  levied  under  a 
law  which  is  repealed  by  a subse- 
quent act,  unless  it  appears  clearly 
that  the  legislature  intended  the  re- 
peal to  work  retrospectively,  it  will 
be  assumed  that  it  intended  the  taxes 
to  be  collected  according  to  the  law 
in  force  when  they  were  levied." 

The  case  of  U.P.  Railroad  Company  v.  Board  of  Com- 
missioners, 217  Fed.  540,  is  similar  to  the*  instant  oase. 
Circuit  Court  of  Appeals  through  Judge  Amidon  said: 


"Under  these  statutes  the  tax  for 
1912  was  complete  on  the  1st  any  of 
January,  1913.  The  rights  and  duties 
of  the  public  and  of  taxpayers  were 
fixed  at  that  time.  This  being  the 
case,  the  remedies  which  the  lav;  then 
afforded  ought  to  follow  the  tax  until 
it  is  collected.  The  statute  of  which 
Section  5 above  quoted  is  a part  was 
not  approved  until  May  1, .1913,  five 
months  after  the  tax  of  1912  became  com- 
plete. It  should  be  given  a prospective 
operation  only.  That  is  the  cardinal 
rule  of  construction,  which  cannot  be  de- 
parted from  except  in  obedienoe  to  the 
express  language  of  the  statute.  Union 
Pacific  R.R.  Co.  v.  Laramie  Stock  Co., 

231  U.S.  190,  34  Sup.  Ct.  }01,  58  L.  lid. 
179.  The  statute  here  involved  contains 
no  language  of  that  import.  As  a rule, 
statutes  relating  to  taxation  are  thus 
oonstrued.  Lewis'  Sutherland  on  Statutory 
Construction,  para.  645;  Latter  of  Miller, 
110  N.T.  216;  Amerio&n  Investment  Co.  v. 
Thayer,  7 S.D.  72,  63  N.W.  233;  Hall  v. 
Perry,  72  Mich.  202,  40  N.W.  324.  Statutes 
in  force  at  the  time  a tax  is  levied  con- 
tinue in  force  for  its  collection,  not- 
withstanding their  amendment  or  repeal. 

City  of  Indianapolis  v.  Morris,  25  Ind. 

App.  409,  58  K.E.  510;  Leonard  v. 
Indianapolis,  9 Ind.  App.  262,  36  ft.E. 

725;  Oakland  v.  V.  hip  pie,  44  Cal.  303; 

Smith  v.  Kelly,  24  Or.  464,  33  Fac.  642; 
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omith  v.  Humphrey,  20  Mich.  o98; 

Blaksmore  v.  Cooper,  15  N.D.  5, 

106  N.W.  566,  4 L.R.A.  (N.S.)  1074, 

125  Am.  St.  Rep.  574;  Cooley  on 
Taxation,  (3a  iid.)  p.  499." 

In  answer  to  your  second  question.  Section  8181, 
R.S.  Missouri  1929,  relates  to  special  road  districts  in 
counties  under  township  organization  provides  for  a poll 
tax.  ouoh  section  was  not  repealed  by  Laws  of  1937, 
page  440,  and  therefore  is  still  in  effect. 


COHCLUSIOK 


It  is,  therefore,  the  opinion  of  this  department 
that  Laws  of  Missouri  1937,  page  440,  repealing  certain 
sections  relating  to  poll  taxes  whioh  went  into  effect 
September  6,  1937,  does  not  affect  those  taxes  levied  for 
the 'year  1937  under  authority  of  the  statutes  that  were 
repealed.  It  is  further  the  opinion  of  this  department 
that  Section  8181,  R.S.  Missouri  1929,  providing  for  a 
poll  tax  in  speeial  road  districts  under  township  organ- 
ization was  not  repealed  by  Laws  of  1937,  page  440,  and 
is  still  in  effeot. 


Respectfully  submitted. 


0LLI7RR  W.  N0L3N 

Assistant  Attorney  General 


APPROVED  By: 


777TTA?L0li 

(Acting)  Attorney  General 
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CATTLE  .AND  HOGo)  duty  of  brand  inspector  to  inspect. 
INSPECTION  OF  ))  


Hon.  Carl  E.  Williamson 
Proseouting  Attorney 
Ripley  County 
Doniphan,  Missouri 

Dear  Sir: 


November  13,  1937 
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This  department  is  in  receipt  of  your  letter  of 
Ootober  4,  1937,  in  which  you  request  an  opinion  as  follows: 

"I  should  like  an  interpretation 
of  Seotion  12778,  P.  224,  Laws  of 
Missouri,  1937,  referring  to  the 
inspecting  of  oattle  and  hogs  in 
oounties  having  open  stook  range. 

This  section  provides  for  inspection 
by  the  brand  inspector  of  the  oounty, 
providing  for  a penalty  in  the  follow- 
ing seotion  for  a violation,  but  ay 
question  is  as  to  whether  it  is  the 
duty  of  the  sheriff  to  make  this  in- 
spection on  all  outgoing  shipments  of 
livestock,  or  only  in  instances  where 
inspection  is  requested. 

It  may  have  been  the  intention  of 
the  legislature  when  the  first  act 
of  this  nature  was  passed  in  1921  to 
require  all  persons  to  have  livestock 
inspected  to  guard  dgainst  theft. 

The  1935  aot  simply  adds  hogs  to  the 
list  of  livestock  to  be  inspected. 

I have  never  known  of  the  act  being 
enforced,  if  it  does  mean  all  such 
livestock  leaving  the  confines  of  the 
county,  but  if  it  does  mean  that,  then 
it  may  go  a long  way  toward  curbing 
thefts  of  such  animals  in  oounties  such 
as  this.” 
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Section  12778,  R.3.  1929,  as  reenaoted  Laws  1937,  page 
223,  is  as  follows: 

"All  persons,  firms  or  corporations 
shipping,  driving  or  permanently 
moving  any  neat  or  horned  cattle  or 
hogs  from  any  county  in  this  State 
or  subdivision  thereof,  having  free 
stook  range,  to  any  point  or  destin- 
ation outside  the  confines  of  suoh 
county,  shall,  before  removing  the 
same,  have  suoh  oattle  and/or  hogs, 
duly  Inspected  by  an  authorized  brand 
Inspector  whose  duty  it  shall  be  to 
inspect  tne  same  and  make  a record  of 
all  brands,  marks,  labels  or  other 
means  of  identification  and  to  fur- 
nish a certificate  thereof  to  the  ef- 
*>?*  $JaL«Hob  Q.Ql-tle  >nd/?.r  bo&sa 

have  been  duly  inspected,  to  such  per- 
son. firm  or  corporation  applying 
therefor*  and  such  brand  inspectors 
certificate  shall  be  legal  authority  to 
prooede  in  the  removement  of  suoh  oattle 
within  the  meaning  of  this  Artiole, 

Provided,  that  nothing  in  this  Artiole 
shall  prevent  persons  or  individuals 
from  driving  or  removing  their  om 
cattle  from  their  range  as  defined  in 
Section  12,  818  of  the  Revised  Statutes 
of  the  State  of  Missouri,  for  the  year 
of  1929,  to  their  own  premises.” 

faction  12778a,  R.S.  1929,  as  enaoted  Laws  1937,  p.  224, 
is  as  follows: 


"Any  person  violating  any  of  the  pro- 
visions of  Section  12,778,  shall  be 
deemed  guilty  of  a felony  and  upon 
conviction,  be  punished  by  imprison- 
ment in  the  Penitentiary  for  a term  of 
not  less  than  two  years  or  more  than 
ten  years  or  by  fine  of  not  less  than 
#100.00,  and  imprisonment  in  the  County 
jail  for  a term  of  not  more  than  one 
year  or  by  a fine  of  not  less  them 
#100.00.” 
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Jection  12778,  R.S.  1929,  Laws  1937,  p.  223,  Is 
exaotly  the  same  as  it  originally  was  except  for  the  ad- 
dition of  the  words  "hogs"  and  "and/or  hogs"  In  the 
places  where  these  words  appear  In  said  seotlon.  Article 
II,  Chapter  88,  R.S.  1929,  relates  to  the  inspection  of 
oattle  in  counties  having  free  stock  range  and  provided 
for  the  inspection  of  oattle  under  certain  conditions.  The 
reenaotment  of  Section  12778  of  this  article  and  chapter 
provided  also  for  hogs  to  be  inspected.  However,  by  the 
reenaotment  of  this  seotlon,  the  legislature  did  not  ex- 
pressly incorporate  hogs  in  the  balance  of  the  seotlons  of 
said  article  which  provides  for  the  furnishing  of  certifi- 
cates of  inspection  by  the  brand  inspector,  the  duties  of 
said  inspector  and  the  fee  to  which  he  is  entitled  for  making 
the  inspection.  They  only  mention  cattle  as  being  the  animal 
to  be  inspected  and  that  the  certificate  of  inspection  on 
oattle  be  furnished  to  oertaln  persons  and  that  the  fee  for 
said  inspection  is  to  be  five  cents  per  head  for  all  cattle 
inspected.  We  merely  desire  to  point  out  the  above  fact  be- 
fore we  prooeed  to  answer  your  question  as  to  whether  the 
statute  requires  the  brand  inspector  to  make  said  inspection 
only  upon  request  or  upon  all  oattle  and  hogs  so  shipped, 
moved  or  transported. 

In  State  ex  rel  Ellis  v.  Brown,  33  S.W.  2nd  l.o.  107, 
the  court  in  construing  a statute  said: 

"There  is  no  universal  rule  by 
whioh  directory  provisions  in  a 
statute  may,  in  all  circumstances, 
be  distinguished  from  those  whioh 
are  mandatory.  In  the  determination 
of  this  question,  as  of  every  other 
question  of  statutory  construction, 
the  prime  object  is  to  ascertain  the 
legislative  intention  as  disolosed 
by  all  the  terms  and  provisions  of  the 
aot  in  relation  to  the  subjeot  of 
legislation  and  the  general  objeot 
intended  to  be  accomplished.  Gener- 
ally speaking,  those  provisions  whioh 
do  not  relate  to  the  essence  of  the 
thing  to  be  done  and  as  to  which  oom- 
plianoe  is  a matter  of  convenience 
rather  than  substance  core  directory, 
while  the  provisions  whioh  relate  to 
the  essence  of  the  thing  to  be  done, 
that  is,  to  matters  of  substance,  are 
mandatory." 
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In  Ousley  t.  Powall,  12  S.W.  2nd  l.c.  103,  til® 
court  has  said: 

"When  a statute  provides  what 
results  shall  follow  a failure  to 
comply  with  its  terms,  it  is  man- 
datory and  must  be  obeys d.” 

In  State  ex  rel  Stevens  v.  Y/ur deman,  246  3.W.  l.c. 

194,  it  is  said: 

"Usually  the  use  of  the  word  * shall' 
indicates  a mandate,  and  unless 
there  are  other  things  in  a statute 
it  indicates  a mandatory  statute.” 

With  the  above  principles  of  construction  in  mind, 
it  is  to  be  noticed  that  Section  12778,  supra,  provides  that 
”all  persons,  firms  or  corporations  ******  ahaVi.  * * * 
have  such  cattle  and/or  hogs  duly  inspected”  by  the  brand 
inspector,  "whose  duty  it  shall  be  to  inspect  the  same  * * *, 
and  to  furnish  a oerilfioaie  thereof  * * * *,  to  such  person, 
firm  or  corporation  applying  therefor.”  In  short,  this 
section  requires  that  before  oattle  or  hogs  may  be  moved  out 
of  certain  territory  defined,  the  person  moving  the  same  must 
have  them  inspected,  and  that  it  is  the  duty  of  the  brand  in- 
spector to  so  do. 

Seotion  12778a,  supra,  provides  a penalty  for  violation 
by  any  person  of  Section  12778. 

COUCLUolQM 

N 

Therefore,  it  is  the  opinion  of  this  department  that 
Section  12778,  supra,  is  mandatory  and  makes  it  the  duty  of 
the  brand  inspector  to  inspect  all  oattle  and  hogs  moved  or 
shipped  out  of  the  territory  defined  in  said  statute,  whether 
requested  to  do  so  or  not  by  the  person,  fin  or  corporation 
desiring  to  move  said  cattle  or  hogs. 

Respectfully  submitted. 


AUBREY  R.  HAlffliliTT,  Jr. 

Assistant  Attorney  General 


APPROVED  By: 


J .£.  TAYLOR 

(Acting)  Attorney  General 
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CRIMINAL  PROCEDURE  - Special  Judge  selected  by 

COURTS  Prosecuting  Attorney  and  Delenda/it  to 

try  criminal  case,  cannot  parole  con- 
victed defendant* 


December  21,  1937. 

V 

,* 


Hon.  W,  P.  Wilkerson, 

Prosecuting  Attorney 
Scott  County, 

Sikes ton,  Missouri. 

Dear  Mr.  Wilkerson: 

This  department  is  in  receipt  of 
of  the  18th  instant  in  which  you  submit  the  follow- 
ing inquiry* 

"Will  you  please  advise  me  whether 
a special  Judge  may  parole  a person 
who  has  plead  guilty  to  a felony, 
where  the  parole  follows  immediately 
after  the  plea,  allocution,  judgment 
and  sentence  and  before  the  special 
Judge  leaves  the  bench?" 

From  the  data  furnished  with  your  letter 
we  note  that  your  inquiry  is  directed  to  the  power 
of  a special  Judge  selected  by  agreement  of  the 
prosecuting  attorney  and  defendant  in  a criminal 
case  in  accordance  with  the  provisions  of  Section 
3649  R.  S.  Mo.  1929. 

The  powers  of  a special  judge  so  selected 
are  defined  in  Section  3650  R.  S.  Mo.  1929,  which 
reads  as  follows : ✓ 


"The  special  judge  elected  as  pro- 
vided in  the  next  preceding  section 
shall  immediately  after  his  election 
take  an  oath  to  support  the  Constitu- 
tion of  the  United  States  and  of  the 
state  of  Missouri,  and  to  hear  and 
try.  the  particular  cause  or  motion 
pending  without  fear,  favor  or 
partiality;  and  such  special  Judge 
shall  possess  during  such  trial  or 
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duties,  and  be  subject  to  the  same 
restrictions  as  the  judge  of  said 
court,  but.  shall  have  no  power 
whatever  in  any  other  cause  than 
the  one  specified  in  the  order  of 
record;  and  upon  the  conclusion  of 
the  trial'  of  said  cause  in  said 
circuit  or  criminal  court,  his 
wer  and  duties  as  such  speoTal 
dge  shall  Instantly  cease  and  ' 
termine. * 

It  will  be  noted  that  the  powers  of  such 
special  judge  are  expressly  limited  to  the  "trial 
and  hearing"  and  to  natters  "in  relation  thereto 
only".  The  question,  therefore,  is:  Is  the  grant- 
ing of  a parole  to  a convicted  defendant  a part  of 
the  "trial  and  hearing"  of  a case  or  a matter  in 
relation  thereto? 

We  think  this  question  has  been  definitely 
answered  in  the  case  of  State  ex  rel  vs.  Kelly,  309 
Mo.  465  1.  c.  472,  wherein  it  is  held: 

"In  other  words  the  special  judge 
is  invested  with  all  the  powers 
of  a trial  judge  which  are  neces- 
sary or  adequate  for  the  Judicial 
ascertainment  of  the  ftct  of  defen- 
dant's guilt  or  innocence.  When 
that  fact  is  so  determined  his 
power  ipso  facto  ceases.  (State 
v.  Shea,  95  Mo.  85;  Ex  parte  Clay, 

98  Mo.  578;  State  ex  rel.  v. 

Wofford,  111  Mo.  526.) 

"Of  course  the  special  judge  may 
pass  on  the  motion  for  a new  trial, 
grant  an  appeal,  settle  the  bill" 
of  exceptions,  etc.  This  because 
such  matters,  being  but  procedural 
steps  to  be  taken  in  arriving  at 
the  ultimate  determination  of  de- 
fendant' s guilt  or  innocence,  are 
so  related  to  the  trial  of  the 
cause  as  to  be  deemed  incident 
thereto.  But  the  granting  of  a 
parole  has  naught  to  do  with  the 
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ascertainment  of  guilt  or  inno- 
cence. It  presupposes  the  de- 
fendant1 s guilt.  An  application 
for  parole  cannot  be  entertained 
until  after  a Judgnent  of  convic- 
tion has  been  rendered  (Secs.  4156 
and  4157,  R.  S.  1919),  and  that 
judgment  has  become  a flnalty, 

(Sec.  4167,  R.  S.  1919.)  The 
granting  of  a parole,  therefore, 
whether  It  be  aeer.ied  a conditional 
suspension  of  sentence,  or  a c°n-~ 
dltlonal  oardon.  Is  no  part  of 
tke  trial  of  a cause  which  culmi- 
nates in  a judgment  oi*  conviction, 
nor  Is  It  in  any  way  Incident 
thereto.  Ho  appeal  lay  from the 
Judgment  entered  on  the  pleas  of 
guilty  of  defendants  Morgan  and 
Burnett.  It  was  a final  deter- 
mination of  the  cause.  When  Judge 
Ing  rendered  that  Judgment  his 
powers  and  duties  as  special  judge 
came  to  an  end. * 

In  the  foregoing  case,  the  court  was  dis- 
cussing the  power  of  a Judge  of  another  court  who 
had  been  called  in  to  try  a particular  case,  but 
reference  to  the  powers  of  such  other  Judge  under 
such  circumstances,  as  set  forth  in  Section  3651 
R.  S.  Mo.  1929,  will  show  that  such  powers  are 
clearly  as  broad  as  the  powers  of  a special  judge 
selected  by  the  prosecuting  attorney  and  defendant 
as  defined  in  Section  3650.  It  is  not  reasonable 
to  assume  that  the  legislature  intended  to  invest 
an  attorney  elevated  to  the  office  of  special  Judge 
of  a particular  case,  by  agreement  of  the  prosecut- 
ing attorney  and  defendant,  with  greater  powers 
than  those  granted  to  a regular  Judge  of  another 
court  who  had  been  called  in  to  try  a particular 
case. 


Furthermore,  the  power  to  grant  paroles 
to  convicted  persons  is  vested  by  Section  3809  R.  S 
ho.  1929,  as  follows: 
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"The  circuit  and  criminal  courts 
of  this  state,  and  the  court  of 
criminal  correction  of  the  city 
of  St.  Louis,  shall  have  pover, 
as  hereinafter  provided,  to 
parole  persons  convicted  of  a 
violation  of  the  criminal  laws 
of  this  state." 

1 

It  will  be  noted  such  power  is  vested  in 
oertaln  "courts".  In  the  case  of  State  ex  rel.  v. 
Woodson,  161  Ko.  444  1.  c.  453,  the  Supreme  Court 
of  Missouri  defined  a court  as  follows: 

"A  court  is  a judicial  assembly. 

The  judge  of  the  court  is  its 
presiding  officer.  While  the 
Judge  is  often  called  the  "court", 
yet  he  is  only  so  rightly  called 
when  the  tribunal  over  which  he 
presides  is  in  session.  Bouvler 
gives  to  the  word  "court"  this 
definition:  'A  body  in  the 

government  to  which  the  public 
administration  of  justice  is  de- 
legated. The  presence  of  a 
sufficient  number  of  the  members 
of  such  a body,  regularly  con- 
vened in  an  authorised  place  at 
an  appointed  time,  engaged  in 
the  full  and  regular  performance 
of  Its  functions. * " 

Section  3811  R.  S.  Mo.  1929,  in  setting 
forth  the  cases  in  which  paroles  may  be  granted, 
reads,  in  part  as  follows: 

"•*  * »the  court  before  whom  the 
conviction  was  had,  if  satisfied 
that  such  person,  if  permitted 
to  go  at  large,  would  not  again 
violate  the  law,  may  in  Ids  dis- 
cretion, by  order  of  recorcl, 
parole  such  person  and  permit 
him  to  go  and  remain  at  large 
until  such  parole  be  terminated 
as  hereinafter  provided:  **  * *■ 
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Again  Section  3812  provides,  among  other 
things,  that: 

" * * * the  court  granting  said 
parole  or  the  Judge  thereof  in 
vacation  nay  terminate  said 
parole  at  any  tine  without 
notice  to  such  person  by  * ■* 

Likewise  Section  3815  R.  S.  Ho.  1929  re- 
quires the  person  paroled: 

r to  appear  at  each  regular 
term  of  the  court  granting  the 
parole  or  at  the  court  at  which 
the  judge  granting  the  parole 
presides,  during  the  continuance 
of  such  parole,  and  furnish,  at 
his  own  expense,  proof  to  the 
satisfaction  of  the  court  that 
he  has,  since  his  parole or  since 
the  last  date  at  which  such  proof 
had  been  furnished,  complied  with 
all  the  conditions  of  such  parole 
and  conducted  himself  as  a peace- 
able and  law-abiding  citizen. * 

Seotion  3816  gives  to  the  court  the  power, 

"in  its  discretion,  by  order  of  record",  to  grant  a 
final  discharge  to  the  paroled  person. 

From  the  above  statutes  relating  to  paroles, 
it  is  clear  that  the  power  to  grant  paroles  to  con- 
victed persons  is  vested  in  the  courts  as  Governmental 
Institutions  and  that  such  courts  exercise  the  further 
power  of  supervision  of  such  paroled  persons,  the  power 
to  terminate  such  paroles  and  the  power  to  grant  final 
discharge  to  the  paroled  person.  If  the  regular  judge 
of  the  court  In  which  a person  was  convicted,  by  rea- 
son of  his  being  disqualified  to  try  the  case,  is  also 
disqualified  from  granting  and  supervising  a parole 
and  oi  granting  to  the  paroled  person  a final  discharge, 
the  question  arises  as  to  who  would  supervise  the 
paroled  person,  revoked  his  parole  or  finally  dis- 
charge him,  if  the  attorney  who  happened  to  be  the 
special  judge  in  the  trial  of  this  case  should  die. 
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Under  such  a theory  the  whole  system  of  paroles  would 
be  rendered  ineff ectual. 

The  use  of  the  words,  "may  In  his  discretion, 
by  order  of  record  parole  such  person",  may  give  rise 
to  the  question  as  to  whether  the  judge  Is  the  one  in 
whom  the  power  to  parole  is  vested,  instead  of  the 
court.  Some  discussion  of  this  question  was  had  in 
the  case  of  State  ex  rel.  v.  Kelly,  supra,  1,  c,  473, 
474,  but  we  do  not  interpret  that  discussion  as  hold- 
ing that  the  judge  is  the  seat  of  the  power  to  parole, 
instead  of  the  court.  In  fact  we  think  the  discussion 
on  this  question  definitely  Indicates  a contrary  hold- 
ing. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  depart- 
ment that  a special  judge,  selected  by  agreement  of 
the  prosecuting  attorney  and  defendant  in  accordance 
with  the  provisions  of  Section  3649  R.  S.  Mo.  1929,  to 
try  a particular  criminal  case,  does  not  have  the  power 
to  grant  a parole  to  the  defendant  who  pleads  guilty  or 
is  convicted  in  the  hearing  of  such  case. 

Yours  very  truly. 


HARRY  H.  KAY, 

APPROVED*  Assistant  Attorney  General. 


j;  i\- Ttfmc, 

(Acting)  Attorney-General. 
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PEES:  RECORDER  AND  CIRCUIT 

CLF^K 


Recorder  and  Circuit  Clerk 
shall  collect  and  account 
for  fees  for  taking  acknowL 
ments  and  affidavits  . 


I 


IN 


December  31,  1937 


Mr.  Carl  E.  Williamson, 
Prosecuting  Attorney, 
Ripley  County, 

Doniphan,  Ko. 

Dear  Sir: 


This  office  acknowledges  your  request  for  an  official 
opinion  dated  December  27,  1937,  which  is  as  follows: 


"Will  you  please  advise  this  office 
if  it  is  required  of  the  Recorder 
of  Deeds  to  turn  into  the  County 
Treasurer  all  fees  collected  for 
acknowledgements,  and  if  Circuit 
Clerks  are  required  to  turn  in 
their  fees  for  the  same  services, 
such  services  being  independent 
from  their  duties  as  such  officers 
such  as  acknowledgements  for 
applications  for  marriage  licenses, 
acknowledgements  of  deeds,  and 
affidavits." 


This  request  particularly  refers  to  the  fees  co  lected 
by  the  recorder  for  taking  acknowledgments  and  by  the  Circuit 
Clerk  f or  t aking  acknowledgments  and  administering  oaths  and 
whether  or  not  the  officers  are  required  to  ao count  to  the 
proper  officials  for  the  collections  they  make  for  such 
services.  Section  11804  R.S.  lio.  1929  provides  as  follows: 

"Recorders  shall  be  allowed  fees  for 
their  services  as  follows: 
■*#*■■»******■»{■*■&#***# 

For  every  certificate  and  seal—  5G^ 
■a*****#-*******#**." 


Section  11562  R.S.  ho.  1929  is  as  follows: 

"Hereafter  whenever,  under  any  law 
of  this  state  relating  to  the  duties 
of  the  recorder  of  deeds  in  any 
county  of  this  state.  It  becomes 
necessary  for  any  person  to  be  sworn 
to  any  statement,  affidavit  or  other 
papers  of  any  kind,  the  recorder  of 
deeds  shall  be  authorised  to  admin- 
ister an  oath  to  any  person  in  matters 
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relating  to  the  duties  of  his  office, 
with  like  effect  as  clerks  of  oourts 
of  records  Provided,  he  use  his  seal 
of  office  to  the  Jurat,  as  clerks  of 
oourts  of  record  do.  He  shall  receive 
the  same  compensation  allowed  by  law 
for  like  service  as  clerks  of  courts 
are  now  allowed." 

From  the  two  foregoing  sections  of  the  statute,  the 
recorder  gets  his  authority  to  make  charges  for  services 
for  taking  acknowledgments.  Section  11568  R.S.  Mo.  1929 
requires  the  recorder  to  keep  a full,  true  and  faithful 
account  of  all  fees  of  every  kind  received  and  make  a report 
every  year  to  the  county  court.  If  he  receives  an  amount 
in  an  excess  of  forsr  thousand  dollar’s  ($4,000.00)  for  such 
fees,  in  any  one  year  of  his  official  term  after  paying  out 
of  such  fees  and  emoluments  such  amounts  for  deputies  and 
assistants  in  his  o f ice  as  the  county  court  may  deem  neces- 
sary, then  such  excess  shall  be  paid  into  the  county  treasury. 
While  we  do  not  find  v;he  e the  courts  have  passed  upon  this 
question  as  it  applies  to  the  recorders,  but  in  view  of  the 
fact  that  the  duties  of  the  recorder  in  reporting  fees  and 
in  charging  fees  are  similar  to  those  of  the  county  clerk, 
we  think  the  same  rule  which  applies  to  the  county  clerks 
would  apply  to  the  recorder.  In  the  case  of  State  to  the 
use  of  Jackson  County  v.  Hickman,  84  Mo.  74,  the  court  held 
that: 

"Fees  charged  by  the  clerk  of  a county 
court  for  taking  acknowledgments  of 
deeds,  granting  certificates  of  pension 
papers,  and  certificates  of  authority 
of  other  officers  to  act,  affidavits, 
etc.,  constitute  a part  of  the  fees  of 
his  office,  and  as  such  are  to  be 
accounted  for  by  him  in  settling  with 
the  county  court." 

CONCLUSION 

It  is  therefore  the  opinion  of  this  office  that  in 
accordance  with  the  privisions  of  the  foregoing  sections 
of  the  statute  and  following  the  ruling  of  the  court  in 
Jackson  County  v.  Hickman  supra,  that  it  is  the  duty  of 
the  recorder  to  report  and  account  to  the  county  court  for 
any  and  all  fees  which  he  collects  for  taking  the  acknowledge- 
ments which  he  is  authorised  by  virtue  of  the  provisions 
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of  sections  11804  and  11562  R.S.  Mo.  1929 . 


As  to  the  duties  of  the  Circuit  Clerks  to  report  these 
fees  for  taking  acknowledgments  for  application  for  marriage 
licenses,  acknowledgments  of  deeds  and  affidavits,  etc.,  v:e 
find  that  by  virtue  of  the  provision  of  Section  11785  R.S. 
Mo.  1929* 


"The  Circuit  Clerks  shall  receive  in 
all  civil  proceedings  the  following 
fees  for  their  services  ****** 
For  acknowledgment  of  a deed  and 


other  cases — 50^ 

For  certificate  and  seal 50^ 

For  oath  and  certificate  to 
affidavit 25e 


*****************  . n 

Section  11814  Session  Acts  of  Missouri  1937,  page  447 
provides: 


"It  shall  dfe  the  duty  of  the  Clerks 
of  all  Circuit  Courts  to  charge  and 
collect  for  the  County  in  all  cases 
every  fee  accruing  to  their  offices 
under  the  provision  of  Sections  11785, 

11767  and  11788,  or  any  other  statute, 
******************* 

Such  Clerk  shall,  at  the  «:d  of  each 
month,  file  with  the  County  Clerk  a 
report  of  all  fees  paid  and  accruing 
to  his  office  during  such  month,  * * 
***************** 

As  the  duties  of  the  Circuit  Clerk  with  the  respect  to 
collecting  fees  and  accounting  for  fees  ar  similar  to  those 
of  the  county  clerks,  we  will  treat  them  as  within  the  same 
class.  While  we  find  no  cases  reported  pertaining  to  the 
Circuit  Clerk  and  his  duties  in  _6spect  to  collecting  and 
reporting  these  fees,  however,  wo  dc  "ind  that  in  the  case 
of  State  to  the  use  of  Jackson  County  v.  Hickman,  84  Mo. 

74,  * ^ the  court  held  that: 

"Fees  charged  by  the  clerk  of  a county 
court  for  taking  acknowledgments  of 
deeds,  granting  certificates  of  pension 
papers,  ana  certificates  of  authority 
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of  other  officers  to  act,  affidavits, 
etc.,  constitute  a part  of  the  fees 
of  his  office  and  as  such  are  to  be 
accounted  for  by  him  In  settling  with 
the  county  court.” 


CONCLUSION 

In  accordance  with  the  provisions  of  the  foregoing 
statutes  and  follov/ing  the  ruling  of  the  oourt  In  the 
case  of  Jackson  County  v.  Hickman  supra,  this  office  is 
of  the  opinion  that  the  fees  charged  by  the  Circuit  Clerk 
for  taking  any  acknowledgments,  affidavits,  etc.,  constitute 
part  cf  the  fees  of  his  office  and  as  such  are  to  be  account- 
ed for  by  him  in  settling  with  the  county  court. 


Respectfully  submitted 


TYR_  W.  bURTON 

Assistant  Attorney  General 


APPROVED* 


J.E.  TaVEc?: 

(Acting)  attorney  General 


TY.'B  i DA 


FICTITIOUS  NAME  - Use  of  fictitious  name  as  a ▼iolation 

of  oriminal  law. 


February  6,  1937. 


Hon.  Conn  Withers, 

Prosecuting  Attorney  of  Clay  County, 

Liberty,  Ho. 

Dear  Sin 

' e have  your  letter  of  February  2,  1937, 
requesting  our  opinion  sup  lamenting  our  opinion  to 
Ho  i.  Jr.mcs  3.  Rooney,  former  prosecuting  attorney  of 
Clay  County,  of  January  13,  1937,  your  letter  being 
in  the  following  terns: 


By  letter  dated  January  13,  1937,  you 
gave  on  opinion  in  answer  to  a reruest  by 
Mr . Rooney,  doted  Wovenbor  28,  1936,  Mr. 

Rooney,  who  was  my  predecessor  in  offioe, 
as  appears  by  your  opinion  did  not  Inform 
you  of  one  foot  which  raises  the  most  ques- 
tion as  to  whether  or  not  the  matter  men- 
tioned in  your  Oinlcn  of  said  date  consti- 
tutes u vl  la t Ion  of  the  criminal  statute, 
namely,  thnt  the  name  "New  Butler  Cafe"  was 
used  as  noon  as  the  purchase  was  mads  from 
John  Butler  by  Cowling  a id  as  soon  os  this 
jmrohase  wnu  made  all  signs  anc  literature, 
bills  of  fare,  etc.,  boro  immediately  beneath 
the  name  "Hew  Butler  Cafe"  the  words  " 

Cowling  and  Rlchner,  proprietors" , 

ao  that  all  ubllaheti  material  and  signs  show- 
ed who  were  actually  proprietors  of  the  place, 
thereby  giving  direct  notloe  in  all  suoh  places 
of  the  true  names  of  the  persons  doing  business. 


I would  appreciate  your  advloe  as  to  whether 
or  not  this  additional  fact  varies  the  conclusion 
set  out  in  your  Opinion  of  January  13,  1937." 

e do  net  bell eve  that  it  onn  be  doubted  that 
even  unoor  the  supplementary  facta  mentioned  in  your 
letter,  that  there  is  a technical  violation  of  R.  S. 

*’o.  1929,  soot  ion  14342.  Business  is  being  transacted 
and  done  in  the  name  of  "New  Butler  Cafe",  and  this  name 
la  not  the  true  name  of  the  parsons  doing  the  business, 
even  though  their  names  appear  on  published  material 
and  signs  ss  the  proprietors.  There  is  no  exemption 
in  the  Act  for  persons  doing  business  under  fiotltlous 
name  beoause  of  the  faot  that  the  nemes  of  Individuals 
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aro  noted  as  proprietors  of  suoh  business. 

Almost  all  of  the  oases  which  we  have  examined 
dealing  with  the  Missouri  Statutes  and  the  statutes  of 
other  states  on  this  sub Jest  involved  civil  suits  where 
the  defense  won  raised  that  the  plaintiff  was  operating 
under  a fictitious  name  in  violation  of  a statute.  The 
most  helpful  Missouri  ease  is  Dltzell  v.  Shoesraft,  BIB 
Mo.  App.  436 , P74  S.  W.  860  (1920)  from  whieh  we  quoted 
in  our  opinion  of  January  13,  1937. 

A representative  case  from  another  Jurisdiction, is 
Hayes  v.  Providence  Citizens'  Bank  ft  Trust  Co.f  Bio  Ky. 

IBB,  890  3.  V* . 1028  (19P7)  in  whloh  the  oourt,  construing 
a atatuta  similar  to  the  lllseouri  statutes  undor  consider- 
ation, aaidj 

"Tiie  primary  purpose  of  the  statutory  pro- 
vision was  to  enable  persona  dealing  with  other 
persona  under  trad#  or  assumed  names  to  know  or 
be  able  to  ascertain  the  name  or  names  of  the 
persona  with  whom  they  were  dealing**  * * 

After  all, the  fundamental  purpose  of  the 
anaotment  wes  to  enable  one  to  Identify  the 
individual  who  was  the  owner  of  the  busineas 
with  which  ho  proposed  to  deal,  to  the  end 
thut  he  might  exercise  his  Judgment  in  deter- 
mining whether  he  wee  dealing  with  a res- 
ponsible person.  * * • 

There  la  nothing  Inherently  vicious  in 
doigg  business  under  an  assumed  name.  3uoh 
manner  of  doing  business  waa  lawful  before 
the  statute  was  paused.  The  statute  doss  not 
undertake  to  prohibit  that  mods  of  doing 
business,  but  only  soaks  to  regulate  the  manner 
in  whloh  suoh  noAe  of  business  should  be  carried 
on.  Hie  statute  being  anal  in  ita  nature 
and  in  derogation  of  the  oomraon  law,  it  should 
not  be  eonstru  d so  as  to  lnolude  within  its 
purview  sa.'-es  whloh  do  not  clearly  some  within 
It." 

If  Messrs.  Cowling  and  Riohner  ere  the  sol* 
proprietors  of  the  Mew  Butler  Cafe,  so  that  no  one 
extending  credit  to  their  business  sould  bo  misled  as 
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to  the  identity  of  its  owners,  thon  it  may  well  be  that 
the  statute  was  not  neoousary  to  give  persons  dealing 
with  them  the  protest ion  of  knowing  with  whoa  they  were 
dealing,  but  slnoe  the  language  of  the  statute  is  so 
plain  In  requiring  registration  of  any  fictitious  name, 
we  believe  that  the  statute  is  being  violated  when  the 
proprietors  of  this  business  fail  to  register  the  name 
under  which  they  are  operating. 

In  conclusion,  it  is  our  opinion  that  any 
person  engaging  in  or  transaeting  any  businasa  in  this 
state  under  a name  other  than  the  true  name  of  suoh 
person,  without  registering  aa  required  by  R.  b.  Mo. 
1928,  aeotion  14342-14346,  la  guilty  of  a mlsdsmeanor, 
and  aa  such  subject  to  prosacution  and  fine  or  imprison- 
ment, even  though  in  oonneetlon  with  suoh  fiotltlous 
name  the  name  of  the  proprietor  of  suoh  buainaaa  appears 
on  published  material  and  signs,  but  in  our  opinion 
If  the  names  of  all  the  proprietors  of  suoh  businasa 
appaar  in  all  oaaoa  where  suoh  flotltloua  name  la  used 
and  in  oon Junction  therewith,  this  fast  would  doubtless 
make  a conviction  more  difficult,  and  if  a conviction 
wars  had,  would  doubtless  go  far  toward  mitigating  the 
fine  or  aentenea. 


Tery  truly  yours. 


AF’  ROVED | 


SDV'ARD  H.  uriLLER, 

Assistant  Attorney  Oenoral. 


J.  S.  TAYLOR  ~ 

(Acting)  Attorney  General. 
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April  S3,  1657. 


Tiouor'i'olo  li.  w.  inn, 

•tv. to  Treasurer, 

Jefferson  Oity,  :?&e*ourl. 

I'mr  *3lri 


This  department  is  In  rvocipt  of  y:>ur  lett.vr  of 
i.pril  Uth  rain  live  t . the  power  or  the  State  rreaeurur  to 
neko  pnynent  fron  the  eseheate  fvtfkd  to  the  attorney  In  f-ct 
for  o rooontly  lo<y  ted  heir  at  lav  of  Frank  ixapt  i^  r, 
deceased. 


Ioo v l >n  0H3,  i).  3.  /jo.  1^S9,  provides  x 


IJMTO*  ilidL . .STPgt,;  >?J 

mry»  - .It  , in  twenty-one  ye  ie  mi  tvx 


*t»to 

.ty-ooe  ye. re  after  any 
is  been  ;«U  law  the  state  treasury  by 
an  executor  or  ndalnletr  tor.  &*e i£noa,  rfccrlff 
or  re  elver,  any  person  who  rpie^ra  on.,  olslne 
the  » ao  nay  file  hie  petition  ti.  the  o.wrt  in 
v i oh  the  final  sot t loaent  <f  the  executor  or 
aduinlst rotor,  on  l^M,  sheriff  or  receiver  woe 
had,  stating  the  nature  of  hi*  olein  and  praying 
that  mioh  nouey  be  paid  to  hln,  a copy  of  t&ioh 
petit  loft  ahall  bo  served  upon  the  prosecuting 
attorney,  oh  > shall  file  an  eaiswar  to  '.he  m\ 


a<ni»n  Of 4 provides s 

.Jff&ii  ff&P 

allegations  tod  proofs,  and  if  It  rind  thut 
wuah  rsun  i*  anti- lea  to  any  rx»noy  so  paid 
into  the  state  treasury  it  shall  order  the 
•tote  auditor  to  issue  hie  warrant  on  the  state 
tre  surer  for  the  mount  of  *16  claim,  but 
without  Interest  or  ooetes  ° ™>py  of  whlah  order, 
under  the  seal  *f  u*  n urt,  shell  be  sufficient 
vouchor  for  issuing  euoh  Burr  nt.  * 


If  these  t r.>  eotloiu  f our  lav  ore  complied  uith,  re 
see  no  reeou  idxy  you  nay  not  asks  paynont  fmn  the  csoheats  fund 
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to  n p<  r*oo  holUn, . iho  pjroi>«*  p owor  of  ottortioy  ron  the  newly 
loomed  aaoroul  lout  h<  lr  at  lav* 


rserpo©  trolly  nubnlttoa. 


J Hi.-jO 


Jfe  . lA.Plli;,  BPioinxii 
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PLAN  OF  SCREEN:  A lottery  in  violation  of  Section  4314  ft.  S* 

Missouri  1929. 


October  18,  1937 


Honorable  Conn  Withers 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 


Dear  Sir: 

'e  have  your  request  of  October  11,  1937,  for  an  opinion 
relative  to  the  game  of  " creeno",  which  request  in  part  is  as 
follows: 


"The  manager  of  the  theater  which  uses 
this  plan  contends  furnishing  of  cards 
without  cost  by  distribution  around  the 
town  on  wtiich  this  game  is  played  and 
which  may  be  played  by  those  listening 
to  the  announcements  in  front  of  the 
theater  without  the  purciiase  of  a ticket 
operates  to  destroy  the  element  of  con- 
sideration which  would  make  it  a 
violation  of  the  gambling  law.  At  his 
request  the  Amusement  Company  owning  the 
patent  sent  to  me  a brief  which  I enclose 
herewith.  Personally,  I am  inclined  to 
doubt  the  correctness  of  its  conclusion. 
The  statement  of  the  operation  of  the 
plan  on  the  first  page  is  essentially 
correct  as  I understand  the  majority  of 
the  tickets  actually  used  in  the  playing 
are  those  received  by  the  purchasers  at 
the  ticket  window  immediately  before  the 
ticket  is  handed  to  them." 
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The  principle  underlying  all  lottery  law  Is  that  a 
lottery  Is  a scheme  or  device  wherein  anything  of  vulue,  is 
for  a consideration,  alloted  by  chance, 

A lottery  contains  three  essential  elements,  namely, 
prize,  chance  and  consideration.  State  vs.  Emerson,  1 S,W. 
(2d)  109;  State  ex  rel,  vs.  Hughes,  299  Mo,  529;  253  S,  W. 
229;  State  vs.  Becker,  248  Mo.  555,  154  S.  W.  789. 

The  following  summary  as  to  what  is  essential  to  con- 
stitute a lottery  is  taken  from  45  Harvard  Law  Keview,  page 
12001 


"Variations  in  form  are  as  immaterial 
as  variations  in  substance.  Of  course,  it 
is  of  no  importance  what  the  scheme  la 
called;  as  the  courts  put  it,  it  is  the 
’game'  and  not  the  *name?  which  counts. 

Nor  is  any  particular  method  of  operation 
indespensa'ole  to  the  existence  of  a lottery. 
For  example,  a formal  drawing  by  lot  is  not 
needed,  although  lotteries  have  often  been 
associated  with  wheels  of  chance  and  drawings 
by  lot,  as  the  very  terms  indicate.  That 
contestants  write  their  wn  entrance  tickets 
is  unimportant.  The  situation  is  not  affected 
materially  even  if  tickets  are  dispensed  with 
entirely.  While  the  life  of  a contest,  like 
any  other  form  of  advertising,  is  publicity, 
the  lack  of  advertisement  does  not  detract 
from  its  nature  as  a lottery.  How  the  news 
that  prizes  are  being  awarded  gets  about  is 
of  no  consequence,  so  long  as  it  gets  about 
somehow.  In  the  last  analysis,  every  aspect 
of  the  scheme  Is  irrelevant,  so  long  as 
people  are  Induced  to  pay  consideration  for 
the  possibility  of-  receiving  a prize  dis- 
tributed by  chance." 
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Tiie  word  "lottery”  must  be  construed  In  Its  popular 
sense  with  the  view  of  remedying  the  mischief  Intended  to  be 
prevented  and  to  suppress  all  evasions  for  the  continuance  of 
the  mischief*  People  vs*  McPhee,  139  Mich.  887,  103  N.W.  174; 

69  L*  R.A*  505*  State  vs.  ?<fumford,  73  Mo*  547  , 650.  State 
vs.  Wersebe,  181  Atl.  299,  301. 

T.;e  word  Is  generic;  no  sooner  is  it  defined  by  a 
court  than  in.  enuity  evolves  some  scheme  within  the  mischief 
discussed  but  not  quite  within  the  letter  of  the  definition 
given.  ' People  vs.  McPhee,  139  Mich.  687;  103  N.VY.  174;  69 
L.R.A.  505.  State  vs.  Clarke,  33  N.H.  329.  This  la  made 
apparent  from  an  examination  of  a large  number  of  cases  in  which 
various  methods  of  d is tri outing  money  or  goods  by  chance  are 
e.^amlned  and  discussed. 

The  Court  in  Valhalla  Hotel  & Company  vs.  Carmona,  44 
Philliplne  233,  1.  c.  242,  said: 

"While  ingenuity  is  continually  at  work 
to  evolve  some  scheme  which  is  within  the 
mis  hie f but  not  quite  within  the  letter 
of  the  law — we  propose  to  go  beyond  the 
shell  to  the  substance  and  to  condemn  the 
same. " 

A Minnesota  Court  in  construing  its  lottery  statute  in 
State  vs.  Koren,  48  Minn.  555,  1.  c.  560,  said: 

"The  statute  is  intended  to  reach  all 
devices  which  are  in  the  nature  of  lotteries, 
in  whatever  form  presented,  and  the  court* 
will  tolerate  no  evasions  for  the  continuance 
of  the  mischief." 

Apparently  It  is  conceded  that  a prize  is  given  and  that 
the  winner  is  determined  by  chance  under  the  game  of  "Screeno". 
This  opinion  therefore  primarily  turns  pon  the  question  of 
consideration.  In  this  connection  we  quote  Thomas  on  Non-Mailable 
Matter,  Section  16,  page  35,  as  follows: 
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"The  general  rule  relative  to  the  con- 
sideration in  schemes  of  this  class, 
deduclble  from  the  adjudged  cases  and  the 
elementary  principles,  may  be  formulated 
as  follows:  -here  a promoter  of  a business 
enterprise,  with  the  evident  design  of 
advertising  his  business  and  thereby  In- 
creasing his  profits,  distributes  prizes 
to  some  of  those  who  call  upon  him  or  his 
agent,  or  write  to  him  or  his  agent,  or 
put  themselves  to  trouble  or  inconvenience, 
even  of  a slight  degree,  or  perform  same 
service  at  the  request  of  and  for  the  pro- 
moter, the  parties  receiving  the  prize  to 
be  determined  by  lot  or  chance,  a sufficient 
consideration  exists  to  constitute  the 
enterprise  a lottery  though  the  promoter 
does  not  require  the  payment  of  anything  to 
him  directly  by  those  who  hold  chances  to 
draw  prizes." 

The  mere  free  distribution  of  tickets  or  coupons  or 
chances  entitling  the  holders  to  participate  in  the  distribution 
of  prizes  by  lot  or  chance  does  not  relieve  "tcreeno"  from  its 
lottery  features.  The  distribution  of  such  tickets,  as  everyone 
knows,  is  for  the  purpose  of  Inducing  or  stimulating  pay  patronage, 
and  the  pay  patronage  thus  induced  constitutes  a consideration 
and  the  enterprise  is  a lottery.  This  is  true  whether  all  or 
only  a part  of  the  holders  become  pa.,  patrons,  and  this  situation 
is  not  changed  by  the  fact  that  a few  may  obtain  the  prize  without 
a direct  payment  of  money  therefor.  This  is  the  law  in  England, 
Willis  vs.  Young  et  al.  1 K.B.  448  (1907),  and  the  rule  in  the 
lederal  courts.  Central  States  Theatre  Corp.  vs.  Patz,  11  Fed. 

Supp.  566,  General  Tneatres  vs.  Metro-Goldwyn-Mayer  Diet.  Corp. 

9 Fed.  Supp.  546,  and  is  also  the  rule  of  the  post  office  depart- 
ment, George  Washington  Law  Kevlew,  May  1936,  p.  482.  It  is  like- 
wise the  holding  in  several  state  courts,  Glover  va.  Mai lo ska, 

238  Mich.  216)  Stare  vs.  Danz,  140  Wash.  546,  250  Pac.  37; 
Featherstone  vs.  Ind.  Service  Ass'n  (Tex.)  10  S.W.  (2)  124;  City 
of  Wink  ve.  Amusement  Company  (Tex.)  78  S.W.  (2)  1065. 
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It  is  therefore  the  opinion  of  this  office  that  the 
plan  known  as  "Screeno"  is  a lottery  in  violation  of  Section 
4314  R.  3.  Missouri  1929. 


Respectfully  submitted. 


FRA  KLIN  E.  REAGAN, 

Assistant  Attorney  General 


APPROVED: 


J7  TT'TmTSR 

(Acting)  Attorney  General 
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FUNDS:  Transfer  of  funds  at  end  of  biennium  in  accordance  with  the 
Laws  of  Missouri  1933,  Section  1,  page  415. 


v 


November  17,  1937 


Honorable  Robert  W,  Winn 
State  Treasurer 
Jefferson  City,  Missouri 


Dear  Mi'.  Winn: 


We  are  pleased  to  submit  herewith  our  interpretation  o f the 
Laws  of  Missouri  1933,  Section  1,  p ge  415,  in  compliance  with 
ycur  request. 

The  section  hereinabove  referred  to  provides  as  follows: 


nAll  fees,  funds  and  m neys  from  whatsoever 
source  received  by  any  d epartment,  board, 
bureau,  commission,  institution,  official  or 
agency  of  the  state  government  by  virtue  of 
any  law  or  rule  or  regulation  made  in  accordance 
with  any  law,  shall,  by  the  official  authorised 
to  receive  sane,  and  at  stated  intervals,  be 
placed  in  the  state  treasury  to  the  credit  of 
the  particular  purpose  or  fund  for  which 
collected,  and  shall  be  subject  to  appropriation 
by  the  General  Assembly  for  the  particular  pur- 
pose or  fund  for  which  collected  during  the 
biennium  in  which  collected  and  appropriated. 

The  unexpended  balance  remaining  in  all  such 
funds  except  such  unexpended  balance  as  may 
remain  in  any  fund  authorized,  collected  and 
expended  by  virtue  of  the  provisions  of  the 
Constitution  of  this  State,  shall  at  the  end 
of  the  biennium  and  after  all  warrants  on  s ame 
have  been  discharged  and  the  appropriation  thereof 
has  lapsed,  be  transferred  and  placed  to  the 
credit  of  the  ordinary  revenue  fund  of  the  state 
by  the  state  treasurer.  Any  official  or  other 
person  who  shall  willfully  fail  to  comply  with 
any  of  the  provisions  of  this  section,  and  any 
person  who  shall  willfully  violate  any  provision 
hereof,  shall  be  deemed  guilty  of  a misdemeanor; 
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provided,  that  In  the  case  of  state  educational 
Institutions  there  is  excepted  herefrom,  gifts 
or  trust  funds  from  whatever  source;  appro- 
priations, gifts  or  grants  from  the  Federal 
Government,  private  organizations  and  individuals; 
funds  for  or  from  student  activities,  farm  or 
housing  activities,  and  other  funds  from  which 
the  whole  or  some  part  thereof  may  be  liable  to 
be  repaid  to  the  person  contributing  the  same, 
and  hospital  fees;  all  of  which  excepted  funds 
shall  be  reported  In  detail  quarterly  to  the 
Governor  and  biennially  to  the  General  Assembly. " 

The  biennium  of  1935-1936  having  ended,  and  assuming  all 
warrants  on  same  have  been  discharged,  the  unexpended  balance  remain- 
ing in  the  following  fluids  should  In  our  opinion  be  transferred  and 
placed  to  the  credit  of  the  ordinary  revenue  fund  of  the  State  by  the 
State  Treasurer* 

1.  Agriculture  Fees  Fundi  Sec.  12365-a,  p.  169,  Laws 
of  Missouri  1935. 

2.  Athletic  Commission  Fund!  Sec.  12999,  R.  S.  Mo.  1929. 

3.  Board  of  Accountancy  lundi  Sec.  13712  R.  S.  Mo.  1929. 

4.  Board  of  Barbers  lundi  Sec.  13526  R.  S.  Mo.  1929. 

5.  Board  of  Chiropractic  Examiners  Funds  Sec.  13550 
R.  S.  Mo.  1929. 

6.  Board  of  Embalming  lundi  Sec.  13542  R.  S.  Mo.  1929. 

7.  Board  of  Health-Licensure  lundi  Sec.  9119  R.  S.  Mo.  1929. 

8.  Board  of  Health-Water  & Sewage  Fundi  Sec.  9032  R.  S.  Mo. 
1929. 

9.  Board  of  Nurses  Fundi  Sec.  13483  R.  S.  Mo.  1929. 

10.  Board  of  Optometry  lundi  Sec.  13500  R.  S.  Mo.  1929. 

11.  Board  of  Osteopathy  Fund!  Sec.  13517  R.  S.  Mo.  1929. 

12.  Board  of  Pharmacy  Funds  Sec.  13149  R.  S.  Mo.  1929. 

13.  Board  of  Veterinary  lundi  Sec.  12562  R.  S.  Mo.  1929. 
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14,  Building  & Loan  Fund*  Sec,  5582  R.  S,  Mo,  1929, 

15,  Clerk  of  Supreme  Court  Fund*  Sec,  11658  R,  S.  Mo,  1929, 

16,  Confederate  Soldiers  Home  Funds  Sec,  8666  R,  S,  Mo,  1929 

17,  Warnings  of  Missouri  Penitentiary  Fund*  Sec,  8454 
R,  S,  Mo,  1929, 

18,  Fruit  Experiment  Station  Funds  Sec,  12385  to  12393 
R.  S.  Mo,  1 j29 , 

19,  Grain  Inspection  Funds  Sec,  13360  R,  S,  Mo,  1929, 

20,  Industrial  Home  for  Girls  Funds  Sec,  8666  R,  S,  Mo.  1929 

21,  Industrial  Home  for  Negro  Girls  fund t Sec,  8666 
R,  S.  Mo,  1929. 

22,  Insurance  Department  Funds  Sec,  5679  R,  S.  Mo,  1929, 

23,  Intermediate  Reformatory  Earnings  Funds  Sec,  8505 
R.  S,  Mo.  1929, 

24,  Kansas  City  Court  of  Appeals  Funds  Sec,  11658  R,  S, 

Mo,  1929, 

25,  Labor  & Industrial  Inspection  funds  Sec,  13220  R,  S. 

Mo.  1929. 

26,  Lincoln  University  Fund*  Sec.  8666  R.  S.  Mo.  1929, 

27,  Marshal  of  Supreme  Court  Funds  Sec,  1886  R,  S,  Mo,  1929, 

28,  Mining  Department  Funds  Sec,  13652  R,  S,  Mo,  1929, 

29,  Missouri  School  for  Blind  Funds  Sec,  9694  R,  S.  Mo,  1929 

30,  Missouri  School  for  Deaf  FUnds  Sec,  9694  R,  S.  Mo.  1929, 

31,  Missouri  State  Sanatorium  Funds  Sec,  8666  R.  S.  Mo,  1929 

32,  Missouri  Training  School  (Marshall ) Funds  Sec.  8666 
R.  S.  Mo.  1929. 

33,  Missouri  Training  School  for  Boys  Funds  Sec.  8666  R,  S. 
Mo.  1929. 
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34.  Missouri  Workmen's  Compensation  Iundt  See.  3362 
R.  S.  Mo.  1929. 

36.  Poultry  experiment  Station  Fundi  Sec.  53,  p.  24,  Laws 
of  Mo.  1927. 

36.  Private  Warehouse  Inspection  iundt  Sec.  13385  R.  S.  Mo. 
1929. 

37.  School  of  Mines  of  Metallurgy  Iundt  Sec.  9665,  Sec. 

9717  H.  S.  Mo.  1929. 

38.  St.  Louis  Court  of  Appeals  Iundt  Sec.  11657  R.  S.  Mo. 

1929. 

39.  State  Dental  Hoard  Iundt  Sec.  13573  R.  S.  Mo.  1929. 

40.  State  Department  of  Education  Iundt  Sec.  9407  R.  S.  Mo. 

1929. 

41.  State  Fair  Fund!  Sec.  12475  R.  S.  Mo.  1929. 

42.  State  Finance  Department  iundt  Sec.  5295  R*  S,  Mo.  1929. 

43.  State  Hospital  No.  1 rundt  Sec*  6666  R.  S.  Mo.  1929. 

44.  State  Hospital  No.  2 Iundt  Sec.  8666  R.  S.  Mo.  1929. 

45.  State  Hospital  No.  3 iundt  Sec.  8666  R.  S*  Mo.  1929. 

46.  State  Hospital  No.  4 Fundi  Sec.  8666  R.  S.  Mo.  1929. 

47.  State  Park  Iundt  Laws  of  Missouri  1937,  p.  520. 

48.  Central  Missouri  State  Teachers  College  iundt  Sec.  8666 
R.  S.  Mo.  1929. 

49.  N.  E.  Missouri  State  Teachers  College  Iundt  Sec.  8666 
R.  S.  Mo.  1929. 

% 

50.  N.  W.  Missouri  State  Teachers  College  Fundi  Sec.  8666  R.  S. 
Mo.  1929. 

51.  S.  E.  Missouri  State  Teachers  College  Iundt  Sec.  8666 
R.  S.  Missouri  1929. 

52.  S.  W.  Missouri  State  Teachers  College  iundt  Sec.  8666 
R.  S.  Mo.  1929. 
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53.  University  of  Missouri  Fund*  Sec.  8666  R.  S,  Mo.  1929. 


The  following  funds  being  collected  and  expended  by  virtue  of 
the  provisions  of  the  Constitution  of  this  State  are  In  our  opinion 
excepted  from  the  terms  of  the  above  statute! 


1.  Blind  Pension  iundi  Article  4,  Sec.  47,  Missouri 
Constitution. 

2.  Escheat  Fundi  Article  11,  Sec.  6,  Missouri  Constitution. 

3.  Game  Protection  Fund!  Seas.  642,  9712,  H.  S.  Mo.  1929; 
^article  5,  Sec.  26,  Missouri  Constitution. 

4.  Soldier  Bonus  Fund!  Article  4,  Sec.  44d,  Missouri  Con* 
stltution. 

5.  Soldier  bonus  Interest  k Sinking  Fund:  Article  4,  Section 
44d,  Missouri  Constitution. 

6.  State  Building  Fund!  Article  4,  Sec.  44d,  Missouri  Con- 
stitution. 

7.  State  Building  Interest  k Sinking  Fund!  Article  4,  Sec- 
tion 44d,  Missouri  Constitution. 

8.  State  Interest  Fundi  Article  4,  Sec.  43,  Missouri  Con- 
stitution. 

9.  State  Public  School  iund!  Article  10,  Sec.  26,  Article 

11,  Sec.  9,  Missouri  Constitution;  Sec.  9712  R.  S.  Mo.  1929 

10.  State  School  Moneys!  “rticle  10,  Sec.  26,  Missouri  Con- 
stitution; Sec.  9712  R.  S.  Mo.  1929. 

11.  State  Highway  Department  Fund!  Article  4,  Sec.  44a, 

Missouri  Constitution.  Sec.  8144  Laws  of  Mo.  p.  319. 

12.  State  Road  Fundi  Article  4,  Sec.  44a,  Missouri  Constitution 
Sec.  8147,  Laws  of  Missouri,  page  320. 

13.  State  Road  Interest  k Sinking  Fund!  Article  4,  Sec.  44a, 
Missouri  Constitution.  Sec.  8145  Laws  of  Mo,  page  320. 
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14.  State  Seminary  Monies!  Article  10,  Sec.  26,  Missouri 
Constitution.  Sec.  9717  R.  S.  Mo.  1929. 

15,  State  Seminary  Fundi  article  10,  Sec.  26,  Missouri 
Constitution.  Sec.  9717  R.  S.  Mo.  1929. 


The  following  fund  by  virtue  of  an  opinion  rendered  by  thia 
department  under  date  of  March  20,  1935,  to  Honorable  R.  B.  Caldwell, 
President  Board  of  Law  Examiners,  is  excepted. 


1.  Board  of  Law  Examiners  Funds  Sec.  11693  and  Sec. 
11701  R.  S.  Mo.  1929. 


The  following  are  appropriations,  gifts  or  grants  from  the 
Federal  Government  and  excepted  under  statute. 

1.  Employment  Service  Fund,  Federal. 

2.  Old  Age  Assistance  Fund,  Federal. 

3.  Federal  Highway  Building  Fund. 

4.  Federal  Soldiers  Home  Fuhd. 

5.  Vocational  Educational  Fund,  Federal. 

6.  Vocational  Educational  Fund,  Interest,  Federal. 

7.  Vocational  Rehabilitation  Fund,  Federal. 

8.  Vocational  Rehabilitation  Fund,  Interest,  Federal. 

9.  Vocational,  Geo.  Elisey  Fund,  Federal. 

10.  Vocational,  Geo.  Elisey  Fund,  Interest,  Federal. 

The  Capitol  Building  Tax  Fund  was  created  as  a sinking  fund, 
provided  by  a tax  on  all  taxable  property  in  the  state,  the  receipts 
to  be  used  in  the  payment  of  capitol  building  bonds  and  the  interest 
accruing  thereon  until  the  same  are  paid  and  cancelled.  All  of  said 
bonds  and  Interest  we  understand  have  been  paid  and  cancelled  and 
there  has  been  no  tax  levy  since  1924.  Receipts  of  said  fund  are 
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from  collections  of  delinquent  capltol  building  tax. 

Laws  of  Missouri  1917,  Section  7,  page  425,  provides  as 
foil cws I 


"There  Is  hereby  created  a fund  to  be  known  as 
the  capltol  decoration  fund,  which  shall  consist 
of  all  moneys  that  shall  accrue  In  the  capltol 
tax  fund  each  year  In  excess  of  the  legal 
obligations  against  said  capltol  tax  fund  for 
such  year  until  and  Including  all  moneys  that 
shall  accrue  to  and  remain  In  the  capltol  tax 
fund  after  sill  the  capltol  building  bonds  and 
interest  thereon  shall  have  been  paid,  ^nd  said 
sums  are  hereby  appropriated  for  the  purpose  of 
carrying  Into  effect  the  provisions  of  this  act." 


The  capltol  decoration  fund  is  no  longer  In  existence,  the 
purposes  for  which  the  fund  was  created  having  been  fulfilled.  We 
are  therefore  of  the  opinion  that  the  remaining  funds  In  the  Capltol 
Building  Tax  Fund  should  be  transferred  to  the  ordinary  revenue 
fund. 


Respectfully  submitted. 


MAX  .VASSERMAN 

Assistant  Attorney  Gene i al 


Ax-P  ROVED: 


J.  . TX7E8K 

(Acting)  Attorney  General 
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County  Court  may  pay  premium  on  collector' a 
bond.  If  collector  electa  to  give  surety 
bond  and  county  court  conaenta  Co  tv*e  giving 
of  same* 


> 


December  20,  1937 


Honorable  Conn  Withers 
rrosecuting  Attorney 
Clay  County 
liberty,  iuissouri 


Dear  ..dr: 


lhls  Is  to  acknowledge  receipt  of  your  letter 
of  December  lbth  In  which  you  request  the  opinion  of  thi3 
department  on  the  question  therein  submitted,  lour  letter 
is  as  follows: 

"I  respectfully  request  the  opinion 
of  your  Department  on  the  following 
matter: 

"The  Collector  of  the  revenue  of 
Clay  County,  Alissouri,  gave  to  the 
County  his  personal  surety  bond 
for  his  term  of  office  which  began 
i*iarch  1,  1935,  He  has  been  maintain- 
ing under  his  agreement  with  his 
sureties  an  indemnifying-  bond  to 
protect  the  sureties  on  tfilch  he  has 
personally  paid  the  annual  premiums, 
having  purchased  said  indemnifying 
bond  from  a surety  Company, 

'Do  the  provisions  of  the  act  provid- 
ing ■ for  ± payment  of  surety  bond  premiums 
by  the  public  body  appearing  in  the 
i-.aws  of  1937,  at  page  190,  reqi  ire  Clay 
County.  Missouri,  to  pay  suoh  premiums 
on  such  a surety  Company  bond  in  the 
event  said  Collector  requests  that  such 
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a Surety  Company  bond  be  accepted 
by  the  County  for  the  remainder 
of  his  said  term  of  office*  It  is 
understood  that  If  said  Collector 
is  entitled  to  so  give  such  Surety 
Company  bond  for  the  remainder  of 
his  said  term  that  the  consent  and 
agreement  of  the  County  Court  approv- 
ing a particular  Surety  Company 
qualified  under  the  provisions  of 
said  law  can  be  easily  reached  and 
obtained. 

"oince  the  County  Court  will  soon  have 
to  decide  this  point  they  would 
appreciate  as  early  a reply  as  is  con- 
viently  possible." 


If  we  understand  your  question  correctly  It  Is, 
under  the  facts  as  staged  in  your  letter:  i-ay  the  county 

co  lector,  upon  his  request,  compel  the  county  court  to 
accept  a surety  company  bond  for  the  remainder  of  his  term 
even  though  he  has  an  acceptable  bond  duly  approved  by  the 
county  court  on  file  with  the  proper  officers  to  protect 
the  funds  in  his  hands?  If  such  surety  bond  Is  given  by 
the  county  collector  for  the  remainder  of  his  term,  i3  it 
the  duty  of  the  county  to  pay  the  premium  on  said  bond* 

Laws  of  i^issouri,  1937,  page  190,  provides  in 
part  as  follows: 

"Whenever  any  officer  of  thi3  state 
* * * or  any  officer  of  any  county 
of  this  state  * * * shall  be  required 
by  law  of  this  state  * * * * to  enter 
into  any  official  bond,  or  other  bond, 
he  may  elect,  id  th  the  consent  and 
approval  of  the  governing  body  of  3uch 
state,  department,  board,  bureau, 
commission,  official,  county,  # <■  # 
or  other  political  subdivision,  to 
enter  into  a surety  bond,  or  bonds. 
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with  a surety  company  or  surety 
companies,  authorized  to  do  business 
in  the  ~*tate  of  Missouri  and  the 
cost  of  every  such  surety  bond 
shall  be  paid  by  "the  public  body 
protected  thereby. 

"All  laws  in  conflict  with  the  pro- 
visions of  this  act  are  hereby 
repealed,  insofar  as  duch  laws  are 
in  conflict  with  the  provisions  of 
this  act." 


We  think  that  under  the  provisions  of  the  above 
statute  that  if  the  county  collector  or  other  officers 
mentioned  in  this  statute  elect  to  enter  into  a surety  bond 
or  bonds  and  same  is  done  with  the  consent  and  approval  of 
the  governing  body,  which  in  this  case  would  be  the  county 
court,  then,  in  that  event,  the  county  court  would  be  re- 
quired to  pay  the  premium  on  such  surety  bond.  In  other 
words,  if  the  collector  in  this  instance  elects  to  give  a 
surety  bond  he  must  have  the  consent  and  approval  of  the 
county  court  to  give  such  bond,  then,  in  that  event,  it  is 
incumbent  on  the  county  court  to  pay  the  premium  on  the  bond. 
Conversely,  if  the  county  court  does  not  consent  to  the 
officer  giving  a surety  bond  it  is  not  required  to  pay  the 
premium. 


It  is,  therefore,  our  opinion  that  under  the 
provisions  of  this  ^ct  that  the  county  collector  must  first 
elect  to  give  a surety  bond  and  then  it  must  be  done  with 
fciie  consent  and  approval  of  the  county  court,  and  if  those 
two  things  concur  it  is'  the  duty  of  ti  e county  court  to  pay 
the  premium  on  the  bond. 


Very  truly  yours 


COViSLL  K.  HiiWITT 

Assistant  Attorney-General 


AlPROVhD: 


J.  Em  TAYLOR 

(Acting)  Attorney-General 

r»ou  • on 


SHaRxFFS: 


/ 


Fees  in  reference  to  non  est 
returns  on  search  and  seizure 
warrant  s . 


A , 

December  22,  1937 


Mr.  Conn  Withers, 
Prosecuting  Attorney, 
Liberty,  Mo. 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  request- 
ing an  official  opinion  under  date  of  December  1,  1937,  which 
reads  as  follows* 


"There  have  been  several  instances 
where  upon  a complaint  signed  by 
myself  as  Prosecuting  Attorney  a 
search  warrant  was  issued  by  one 
of  the  Justices  of  the  peace  of 
this  county  pursuant  to  the  pro- 
visions of  Section  3783,  R.S.  of 
1929,  which  warrant  « as  thereafter 
executed  by  the  sheriff  or  some 
other  officer  with  power  to  execute 
it  requiring  traveling  of  a good 
many  miles  and  sometimes  the  employ- 
ment of  assistance  in  an  endeavor  to 
make  the  search  effective  with  the 
result  that  no  property  whatever  as 
described  in  the  warrant  was  found 
or  that  such  as  might  be  found  did 
not  contain  sufficient  money  to  pay  the 
costs  of  the  officers  or  even  a part 
of  their  bare  expenses. 

Under  facts  as  outlined  above  I would 
appreciate  and  do  hereby  request  the 
opinion  of  your  office  as  to  whether 
or  not  it  is  proper  for  the  Justice  to 
make  up  a transcript  of  the  proceedings 
of  the  search  warrant  and  certify  it  for 
the  payment  of  costs  by  the  Coirnty  in  the 
same  manner  as  would  be  the  case  where 
an  individual  would  be  prosecuted  in  the 
Justice  Court  upon  a cherge  of  misdemean- 
or. If  this  method  is  not  proper,  will 
you  please  outline  the  proper  procedure 
in  order  that  these  officers  may  recover 
their  costs." 
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In  answer  to  your  request  will  say  that  Section  11791 
R.S.  Mo,  1929,  sets  out  specifically  the  fees  to  which  a 
sheriff  is  entitled  to  in  criminal  cases.  Section  11777 
sets  out  the  fees  which  a ecus table  is  entitled  to  in 
criminal  cases.  Both  of  these  sections  are  strictly  con- 
strued by  the  courts. 

Under  Article  18,  Chapter  29  which  described  the  costs 
in  criminal  oases.  Section  3827  reads  as  follows: 

"When  the  defendant  Is  sentenced 
to  imprisonment  in  the  county  Jail, 
or  to  pay  a fine,  or  both,  and  is 
unable  to  pay  the  costs,  the  county 
in  which  the  Indictment  was  found  or 
information  filed  shall  pay  the  costs, 
except  such  as  were  incurred  on  the 
part  of  the  defendant," 

Section  3830  in  the  same  act  reads  as  follows: 

"When  such  prosecutions  are  commenced 
by  a public  officer  whose  duty  it  Is 
to  institute  the  same,  and  the  defend- 
ant is  acquitted,  the  county  shall  pay 
the  costs;  if  he  is  convicted,  end 
unable  to  pay  the  costs,  the  covin ty 
shall  pay  all  the  costs,  except  such 
as  were  incurred  on  the  part  of  the 
defendant," 

Reading  the  two  sections  together  It  Is  necessary  that  the 
defendant  be  sentenced  to  imprisonment  in  the  county  Jail 
or  assessed  with  a fine,  or  both,  or  the  defendant  be  ac- 
quitted, before  the  county  is  liable  for  the  costs.  There 
is  no  other  section  which  provides  that  the  county  pay  the 
costs  except  the  two  above  described  sections.  In  order 
that  the  sheriff  should  be  allowed  fees  for  services  of 
a search  warrant,  there  must  be  a conviction  or  an  acquittal 
before  the  county  would  be  authorised  in  paying  any  fees. 

Under  Sections  11791  and  11792,  the  exact  fees  are  set 
out  by  both  sections  to  which  the  sheriff  would  be  entitled. 
Section  11793  of  the  Revised  Statutes  of  Missouri,  1929, 
provides: 

"No  sheriff  or  ministerial  officer  in 
any  criminal  proceeding  shall  be  allow- 
ed any  fee  or  fees  for  any  other  services 
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than  those  in  the  two  preceding  sections 
enumerated,  or  for  guards  not  actually 
employed. " 

In  the  case  of  Aldridge  v.  Zorn,  287  S.W.  650,  a civil 
suit  was  brought  by  a sheriff  against  the  defendant  who  was  the 
owner  of  a newspaper  seeking  to  recover  damages  for  libel.  A 
defendant  set  up  as  his  defense  that  the  article  was  true. 

Among  other  things  the  newspaper  charged  that  the  sheriff  had 
been  guilty  of  accepting  money  for  services  that  was  not  allowable 
under  the  law.  The  sheriff  asked  for  an  nstruction  to  the  effect 
that  he  was  entitled  to  other  compensation  except  the  fees  allow- 
ed under  the  statute.  The  trial  court  gave  the  following  instruct- 
ion: 

."The  court  instructs  the  jury  that 
plaintiff  had  a right  as  sheriff  of 
Howell  county  to  accept  the  sum  of 
£500.00  paid  him  through  the  prose- 
cuting attorney* s office  for  services 
that  he  had  rendered  and  expenses 
incurred  tie  rein." 

The  appellate  court  held: 

"There  Is  no  law  to  support  these 
instructions.  Learned  counsel  for 
plaintiff  make  no  attempt  In  their 
brief  to  defend  these  ins truct ions. 

Nor  do  they  cite  any  statute  or 
case  to  support  the  theory  tha  t the 
$500  was  lawfully  received  by  plaintiff 
when  he  was  sheriff.  All  the  pertinent 
law  we  have  been  able  to  find  is  to  the 
contrary.  Section  8 of  article  14  of 
o r constitution  provides  that  the 
compensation  or  fees  of  no  state,  county, 
or  municipal  officer  shall  be  Increased 
during  his  term  of  office.  Section  3196, 

R.S.  1919,  among  other  things,  provides 
that  every  officer  who  shall  by  color  of 
his  office  unlawfully  and  willfully  exact, 
demand,  or  receive  any  fee  or  reward  to 
execute  or  do  his  dtity,  shall  be  adjudged 
guilty  of  a misdemeanor.  Section  10999 
and  11000.  R.S.  1919,  fix  the  fees  of 
sheriffs  In  criminal  crses,  and  section  11001 
prohibits  the  receipt  of  any  other  fees  in 
criminal  proceeding  except  for  guards 

Section  11001  of  the  Revised  Statute  of  1919  mentioned  In  this 
opinion  is  now  Section  11793  of  the  Revised  Statutes  of  1929. 

Under  Section  3841  of  the  Revised  Statutes  of  Missouri, 

1929,  the  clerk  of  the  court  in  which  any  cri.  Inal  cause  shall 
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shall  have  been  determined  or  continued  generally  shall. 
Immediately  after  the  adjournment  o.  the  court  and  befor 
the  next  succeeding  term,  tax  all  costs  which  have  accrued  in 
the  case;  and  if  the  state  or  county  shall  be  liable  under 
the  provisions  of  this  article  for  such  costs  or  any  part 
thereof,  he  shall  make  out  and  deliver  forthwith  to  the 
prosecuting  attorney  of  said  county  a complete  fee  bill, 
specifying  each  item  of  service  and  the  fee  therefor. 

Section  3861  reads  as  follows: 

"Whenever  the  state  or  county  shall 
be  ligble  under  the  provisions  of 
this  article,  or  any  other  law,  for 
costs  incurred  in  any  examination  of 
any  felony,  or  in  the  trial  of  any 
misdemeanor  before  any  justice  of  the 
peace,  it  shall  be  the  duty  of  such 
justice  to  make  out,  certify  and  return 
to  the  clerk  of  the  circuit  or  criminal 
court  of  the  county  a complete  fee  bill, 
specifying  each  item  of  service  and  the 
fee  therefor,  together  with  all  the  papers 
and  docket  entries  in  the  case;  and  it 
shall  thereupon  be  the  duty  of  such  clerk 
to  make  out  a proper  fee  bill  of  such  costs, 
which  shall  be  properly  and  legally  charge- 
able against  the  state  or  county,  which  shall 
be  examined  by  the  prosecuting  attorney,  and 
xroceeded  with  in  all  respects  as  a fee  bill 
maue  out  for  costs  incurred  in  such  court  of 
record. " 

Under  Sections  3o41  and  3851,  the  clerk  or  the  justice  of  the 
peace  can  only  allow  fees  allov/ed  by  the  statute  and  specifically 
set  out,  to  the  constable  or  sheriff. 

In  the  ease  of  State  ex  rel.  Troll,  Sheriff,  v.  Brown,  et 
al..  Auditor,  Appellants,  246  Mo.  401,  t.ie  court,  in  their 
opinion,  stated: 

"It  is  v/ell  settled  that  no  officer  is 
entitled  to  fees  of  any  kind  unless  pro- 
vided for  by  statute,  and  being  solely 
of  statutory  right,'  statutes  allowing 
the  3ame  must  be  strictly  construed. 

State  ex  rel.  v.  Wofford,  116  Mo.  22D  ; 

Shed.  v.  Railroad,  67  Mo.  687;  Gammon 
v.  Lafayette  Go.,  76  Mo.  675.  In  the 
case  last  cited  It  is  said:  *The  j?Ight 
of  a public  officer  to  feea  is  derived 
from  the  statute.  He  is  entitled  to 
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no  fees  for  services  he  may  perform, 
as  such  officer,  unless  the  statute 
gives  it.  When  the  statute  fails  to 
provide  a fee  for  services  he  is 
required  to  perforin  as  a public  officer, 
he  has  no  claim  upon  the  state  for 
compensation  for  St.ch  services,* 

Williams  v.  Chariton  Co,,  85  Mo,  545," 

In  the  syllabus  the  court  stated  that  no  officer-  is 
entitled  to  fees  of  any  kind  for  any  service  unless  they  a re 
provided  for  by  statute,  ana  statutes  allowing  such  fees  must 
be  strictly  construed.  In  this  case  the  court  also  held  in 
their  opinion  that: 

"If  the  sheriff  was  not  entitled  by 
statute  to  the  fees  claimed,  neither 
the  certificates  of  the  Judges  of  the 
criminal  courts,  nor  of  the  court  of 
criminal  correction  could  create  such 
right  in  him.  Nothing  short  of  stat- 
utory enactment  could  do  so,  These 
certificates  were  therefore  without 
authority, anu  of  no  bindin  force 
upon  the  city." 

As  suggested  In  your  letter  that  die  Justice  of  the  peace 
make  a transcript  of  the  proceedings  of  the  search  war. ant  and 
certify  It  for  the  payment  of  the  costs  y the  county.  This 
action  would  be  null  and  void  and  under  the  decision  in  State 
v.  Brown,  It  would  be  of  no  effect.  That  the  statute  in  regard 
to  fees  of  a sheriff  or  constable  or  any  other  officer  should 
be  strictly  construed  was  also  held  in  the  case  of  Sanderson 
v.  Pike  County,  195  Mo.  598,  and  in  their  opinion  at  page  605: 

"It  is  well-settled  law  in  this  State 
that  the  right  to  compensation  for  the 
discharge  of  official  duties  la  purely 
a creature  of  the  statute,  and  that  the 
statute  which  is  claimed  to  confer  that 
right  must  be  strictly  construed.  The 
right  of  a public  officer  to  compensation 
is  derived  from  the  statute,  and  he  is 
entitled  to  none  for  services  he  may 
perform  as  such  officer,  unless  the 
statute  gives  it.  (State  ex  rel.  v. 

Adams,  172  Mo.  1-7;  Jackson  County  v. 

Stone,  168  Mo.  577;  State  ex  rel.  v. 

Y.albrldge,  155  Mo.  194;  3t  te  ex  rel. 
v.  Brown,  146  Uo.  401;  State  ex  rel. 
v.  Wofford,  116  Mo.  229 ; Givens  v. 

Daviess  Co.,  107  Mo.  605;  Williams  v. 

Chariton  Co.,  85  Mo.  645;  Gammon  v. 
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Lafayette  Co.,  76  l£o.  675.)" 

This  opinion  wbq  also  held  in  King  v.  Riverland  Levee 
District,  218  Mo.  490  whe^e  in  their  opinion  the  co  rt  at 
pafJe  493  said: 

"It  is  no  longer  open  to  question 
but  that  compensation  to  a public 
officer  is  a matter  of  statute  and 
not  of  contract,  and  that  compen- 
sation exists,  if  it  exists  at  all, 
solely  as  the  creation  of  the  law, 
and  then  is  incidental  to  the  office. 

(State  ex  rel.  Evans  v.  Gordon,  246 
Mo.  12,  l.c.  27,  149  S.V/.  468;  Sand- 
erson v.  Pike  County,  195  Mo.  598, 

93  3.W.  942;  State  ex  rel.  Troll  v. 
brown  146  Mo.  4C1,  47  S.W.  504.) 

Furthermore  our  Supremo  Court  has 
cited  with  approval  the  statement 
of  the  general  rule  to  be  found  in 
State  ex  rel.  bedeking  v.  McCracken, 

60  Mo.  App.  l.c.  565,  to  the  effect 
that  the  rendition  of  services  by  a 
public  officer  is  to  be  deemed 
gratuitous,  unless  a compensation 
therefor  is  provided  by  statute  and 
that  if  by  statute  compensation  is 
provided  for  in  a particular  Mode  or 
manner,  then  the  office  Is  confined 
to  that  manner  and  Is  entitled  to  no 
other  or  further  compensation,  or  to 
any  different  mode  of  securing  the  same. 

(State  ex  rel.  Evans  v.  Gordon,  supra.)" 

In  view  of  the  fact  that  the  statute  does  not  allow  fees 
to  a sheriff  it  is  strictly  construed,  viiere  there  is  no  convict- 
ion or  acquittal  of  the  defendant.  The  legislature  Is  empowered 
to  provide  and  regulate  fees  under  Article  9,  Section  12  of  the 
Constitution  of  Missouri.  T:is  section  reads  as  follows: 

"Fees  of  County  Of ficers--Ho<r  Provided 
for. 

The  General  assembly  shall,  by  a law 
uniform  In  its  operation  provide  for 
and  regul  te  the  fees  of  co  nty  officer* , 
and  for  this  purpose  may  classify  the 
counties  by  population." 

In  the  case  of  Stale  ex  rel.  Buder  v.  Hackman,  305 
Mo.  342,  the  court  held: 

"The  words  'he  and  his  deputies  shall 
be  entitled  to  receive  their  actual 
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necessary  expenses  incurred  in  the 
performance  of  their  duties,*  fall 
far  short  of  constituting  clear  and 
satisfactory  authority  for  the  pay- 
ment by  the  State  of  clerk  hire  for 
assessors. 

The  argument  of  hardship  and  that  an 
officer  should  not  be  compelled  to 
incur  a financial  loss,  in  performing 
the  duties  incident  to  his  office, 
cannot  be  considered  by  the  courts  in 
passing  upon  the  rights  of  relator, 
as  fixed  by  the  statute.  Failure  to 
provide  a salary  or  fee  for  a duty 
imposed  upon  an  officer  by  law  does 
not  excuse  his  performance  of  such 
duty.  (State  ex  rel.  v.  Brown,  146 
Mo.  l.o.  406.)  It  may  be  that  an 
assessor  actually  sustains  a finan- 
cial loss  In  the  performance  of  his 
duties  tinder  o r State  Income  Tex 
Law.  But  such  fact  Is  for  consider- 
ation by  the  Legislature,  and  not  by 
the  co'  rt.H 

In  your  lette  you  psked  this  office  to  outline  the  proper 
procedure  in  order  that  these  officials  may  recover  their  coets 
and  all  that  we  can  say  in  this  respect  Is  to  refer  you  to  the 
above  case,  St  te  v.  Hackman,  in  which  they  sta:e  that  it  is 
for  consideration  by  the  legislature  and  not  by  the  courts. 

CONCLUSION 

It  Is  the  opinion  of  this  office  tfct  it  is  not  proper 
for  the  justice  of  the  peace  to  make  up  a transcript  of  the 
proceedings  of  the  search  war-rant  and  certify  It  for  the  pay- 
ment of  costs  by  the  oovnty  where  a defendant  has  not  been 
convicted  or  acquitted  In  accordance  ~’.th  Section  3827  and 
Section  383C  of  the  Revised  Statutes  of  Missouri,  1929. 

Respectfully  submitted 


W.J.  rCE 

Assistant  Attorney  General 


APPROVED: 


'.£•  TAYLOR 

Acting)  Attorney  General 


WJBiDA 


CEMETERIES: 

TAXATION: 


Land  owned  by  cemetery  company  and 
not  used  for  burial  purposes  is 
subject  to  taxation. 


January  8,  1937 


AT  • Guy  Wood 
Clerk,  County  Court 
DeKalb  County 
-'■•aysvill?  Missouri 


Dear  Sir* 


We  wish  to  acknowledge  receipt  of  your  request  for  an 
official  opinion  under  date  of  January  2,  1937,  which  reads 
as  follows* 


’’Is  the  real  estate  of  a cemetery 
company  not  used  for  burial  grounds 
exempt  from  taxation? 

MThe  above  question  has  arisen  in 
this  county  in  connection  with  a 
forty  acre  farm  acquired  by  a ceme- 
tery association  by  virtue  of  a 
deed  or  foreclosure.  That  is  the 
association  loaned  a certain  sum 
of  money  that  they  had  acquired  by 
subscription  to  be  used  as  a trust 
fund  to  take  care  of  the  expense 
of  the  cemetery. 

"After  acquiring  the  farm,  which, 
of  course  is  not  adjacent  to  the 
burial  grounds,  they  rented  the 
farm  and  returned  the  net  profits 
to  the  treasury  of  the  association. ” 


Section  6 of  Article  X of  the  Missouri  Constitution 
reads,  in  part,  as  follows* 
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"The  property,  real  and  parBonal, 
of  the  State,  counties  and  other 
municipal  corporations,  and  ceme- 
teries, shall  be  exempt  from 
taxation. " 


In  the  case  of  State  ex  rel.  v.  Casey  210  Mo.  235, 

1.  c.  248,  the  court  held  that  the  constitutional  tax  ex- 
emption of  a cemetery  association  applies  only  to  lands  used 
for  cemetery  purposes,  and  not  to  the  personal  property  of 
a cemetery  association.  'Hie  court  saldi 

"It  Is  quite  clear  that,  under  section 
6 of  article  10  of  the  Constitution, 
snd  section  9 of  relator*s  charter, all 
of  the  land  held  by  It  for  cemetery 
purposes  Is  exempt  from  taxation  for 
general  purposes,  but  does  It  necessarily 
follow  that  its  personal  property  and 
moneys  on  hand  acquired  from  the  sale 
of  lots  are  also  exempt  from  taxation? 

As  a rule,  all  property  Is  subject  to 
taxation,  and,  therefore,  laws  exempt- 
ing property  from  taxation  are  to  be 
strictly  construed,  and  the  right  of 
exemption  established  beyond  a reason- 
able doubt,  (f'ltterer  v.  Crawford,  157 
tuo»  51.)  An  exemption  from  taxation 
exists  only  where  It  is  expressed  In 
explicit  terms,  and  It  cannot  be 
extended  beyond  the  plain  meaning  of 
these  limits.  (State  v.  Wilson,  52  Md. 

638.)" 


In  the  case  of  State  ex  rel.  v.  Wesleyan  Cemetery 
Association, 11  Mo.  App.  560,  suit  was  brought  to  collect 
taxes  for  the  year  1877  which  were  assessed  against  certain 
lands  of  the  Vesleyan  Cemetery  Association.  The  court  saldt 

" 'Ihi s is  correct.  The  constitutional 
provision  In  question  recites  that 
*the  property,  real  and  personal,  of 
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the  state,  counties,  and  other  municipal 
corporations,  and  cemr**rlea » shall  be 
exempt  from  taxation.1 

"The  court  must  have  found  that  the 
property  in  question  was,  during  the 
year  1877, used  as  a cemetery,  and  no 
other  finding  could  hare  been  made 
under  the  evidence. M 


In  the  above  case,  the  court  declared  the  lav  to  be 
that  since  the  premises  vere  used  as  a cemetery  at  the  time 
the  taxes  sued  for  vere  assessed, the  plaintiff  could  not  re- 
cover for  the  constitut' onal  exemption  vas  effective  and 
eliminated  the  tax  liability. 

In  your  letter  you  state  that  the  land  in  question 
belonging  to  the  cemetery  association  is  not  adjacent  to  the 
burial  grounds,  and  that  said  land  is  being  rented  by  the 
association  and  profits  are  returned  to  the  association. 


CONCLUSIOS 

It  is  the  opinion  of  this  Department  that  the  land 
owned  by  the  cemetery  company  and  not  used  for  burial  purposes 
1 8 subject  to  taxation*  There  vas  no  Intent  in  the  consti- 
tutional exemption  to  exempt  property  of  a cemetery  association 
other  than  that  real  property  used  solely  as  a burial  ground. 


Yours  very  truly. 


w m.  ORB  SAWYERS 
Assistant  Attorney  General. 


APPROVED i 


J.  ..TaYECE 

(Acting)  Attorney  General. 
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COUNTS  COURTS:  May  employ  and  dismiss  assistants  under  Seotion 

8020,  R.  S.  Mo,  1929. 


January  21,  1937 

rtf 


kr.  Guy  Wood, 

Clerk  of  the  County  Court, 
DeKalb  County, 
kaysville,  iiissouri. 


Dear  Sir: 


Ibis  department  is  in  receipt  of  your  request  for 
an  opinion  under  date  of  January  12,  1937,  wherein  you  state 
as  follows: 


"The  County  Court  of  DeXalb  County  has 
reouested  an  opinion  from  the  Attorney 
General’s  office  in  the  following  nat- 
ter. Does  the  County  Court  have  the 
authority  to  employ  all  of  the  men  who 
work  on  the  construction  of  county 
bridges? 

"This  question  has  arisen  in  this  county 
by  the  attempt  of  the  County  Court  to 
select  the  men  who  are  to  work  under 
the  supervision  of  the  County  Highway 
Engineer.  The  County  Highway  Engineer 
contends  that  he  has  the  authority  to 
select  and  employ  these  men  as  well  as 
dismiss  them  if  their  work  is  not 
satisfactory. 

"The  Court  takes  the  position  that  they 
have  the  authority  to  select  and  dismiss 
these  workers.  However,  they  have  agreed 
to  abide  by  the  decision  of  the  Attorney 
General  as  to  who  has  the  authority  to 
employ  these  workers." 
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Section  8019,  R.  S.  of  Uo.  1989,  provides  the  manner 
in  which  the  county  may  dispose  of  the  county  highway  engineer 
law,  and  we  are  informed  that  the  County  of  DeKalb  has  availed 
itself  of  this  section  and  voted  out  V e county  highway 
engineer  law. 

Section  8020,  R.  S.  of  lx>,  1929,  provides  as  follows: 

"In  all  counties  in  this  state  that 
may  vote  against  the  county  highway  en- 
gineer law  in  the  manner  prescribed  in 
section  8019  of  this  article,  all 
matters  relating  to  roads  and  highways 
and  the  expenditures  of  the  public  funds 
thereon  shall  be  governed  by  the  laws 
then  in  force  in  such  counties,  except 
that  part  of  the  law  pertaining  to  the 
appointment  of  the  county  highway 
engineer.  In  all  counties  wherein  the 
services  of  a county  highway  engineer 
ere  dispensed  with,  as  provided  by 
section  8019  of  this  article,  the  county 
surveyor  shall  be  ex  officio  county  high- 
%way  engineer,  and,  as  such,  shall  perform 
such  services  pertaining  to  the  working, 
improvement , repairing  end  maintenance 
of  the  roads  and  highways,  and  ths  build- 
ing of  bridges  and  culverts  as  provided 
by  this  article  to  be  done  and  performed 
by  the  county  highway  engineer,  or  as 
may  be  ordered  by  the  county  court;  and 
for  hie  services  as  ex  officio  county 
highway  engineer  he  shall  receive  such 
compensation  as  may  be  allowed  by  the 
county  court,  of  not  les6  than  three 
dollars  nor  more  than  five  dollars  for 
each  day  he  may  be  actually  employed  or 
engaged  as  such  county  highway  engineer. 

The  county  court  may  empower  the  county 
highway  engineer,  or  the  county  surveyor 
when  acting  as  county  highway  engineer, 
to  employ  such  assistants  as  may  be 
deemed  necessary  to  carry  out  the  court’s 
orders  and  at  such  compensation  as  may  be 
fixed  by  the  court,  not  to  exceed  the  sum 
of  four  dollars  per  day  for  deputy  county 
highway  engineer  nor  more  than  three  dollars 
per  day  for  each  other  assistant  for  each 
day  they  may  be  actually  employed." 
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The  construction  of  the  highway  engineer  law  as  pertains 
to  those  counties  where  the  highway  engineer  is  abolished  and 
the  surveyor  becomes  ex-ofricio  county  highway  engineer  (and  we 
understand  DeKalb  County  has  abolished  same)  wae  before  the 
appellate  court  in  Spurlock  v.  Wallace  et  al.,  204  mo.  App.  674, 
where  the  court  said: 

"The  first  road  and  highway  law  of 
kissourl  that  we  find,  governing  counties 
such  as  Douglas,  for  a county  highway 
engineer,  appears  in  Session  Acts  of 
1907,  page  401.  Under  this  act  there  was 
no  election  given  to  the  people  to  de- 
termine for  themselves  whether  there 
would  be  a county  highway  engineer.  This 
law  was  amended  in  the  1909  act,  which  did 
give  the  people  of  the  county  the  right 
to  determine  for  themselves  whether  such 
an  officer  was  desired.  The  Law  of  1907 
provided  that  the  compensation  for  a high- 
way engineer  would  be  not  less  than  $300, 
nor  more  than  $2000,  per  year,  while  the 
Amendment  of  1909,  under  section  10572, 
permits  the  county  court  to  make  a per  diem 
charge. 

"If  the  contention  made  by  appellant  should 
be  upheld,  then  we  must  necessarily  hold 
t'  at  to  vote  under  section  10571,  and  to 
thereunder  abolish  the  highway  engineer  act, 
meant  simply  a change  of  the  manner  and 
amount  of  compensation  to  be  paid  to  the 
party  acting  as  highway  engineer,  as  the 
appellant  is  contending  that  he  is  duty 
bound  to  perform  exactly  the  same  service 
that  the  highway  engineer  would  have  per- 
formed even  though  the  people  have  voted 
out  this  law.  7/e  cannot  lend  sanction  to 
this  narrow  construction,  as  it  would  appear 
that  the  purpose  of  sections  10571  and 
10572,  Revised  Statutes  1909,  was  to  permit 
the  people  of  a county  to  abolish  the  office 
of  highway  engineer  yet  to  leave  it  possible 
for  the  surveyor  to  perform  the  duties  that 
the  highway  engineer  would  have  performed 
had  the  law  not  been  voted  out,  provided 
he  acted  under  the  orders  and  direction  of 
the  county  court.  The  general  Intent  of 
section  10571  was  to  permit  the  people  of  a 
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county  to  Tote  out  a highway  engineer  and 
to  abolish  the  duties  of  such  engineer , 
end  that  wore  was  Intended  by  said  sec- 
tion then  to  merely  give  them  the  right 
to  change  the  form  and  amount  of  compensa- 
tion. 


"The  duties  required  of  a highway  engineer 
by  section  10558,  Revised  Statutes  1909, 
are  by  the  very  terms  of  section  10571, 
when  the  people  have  voted  against  the 
highway  engineer  act,  abolished,  and  the 
oounty  court  may,  under  section  10481, 
Revised  Statutes  1909,  order  warrants  drawn 
to  road-overseers,  The  provision  in  the 
last  section,  that  the  construction  of 
bridges  and  culverts  shall  be  under  the 
direction  and  supervision  of  the  county 
highway  engineer.  Is  by  the  terms  of  sec- 
tion 10571  dispensed  with  when  the  people 
vote  against  the  set." 


In  an  opinion  rendered  by  this  department  under  date 
of  July  30,  1935,  to  Hon.  James  H.  Pettljohn,  Prosecuting  Attorney, 
Oregon,  klssourl,  a copy  of  which  Is  enclosed.  It  is  held  that 
where  the  county  highway  engineer  law  la  no  longer  effective  in  a 
county,  the  county  surveyor  as  ex-officio  county  highway  engineer 
"performs  his  duties  under  the  orders  and  directions  of  the  oounty 
court . " 


The  question  then  arises  whether  such  authority  also 
vests  the  county  court  with  the  power  to  employ  the  men  who  are 
to  aid  and  assist  the  engineer  In  his  duties. 

Although  there  has  been  no  decision  in  this  state  defin- 
ing or  Interpreting  the  word  "assistants"  as  used  In  the  above 
statute,  we  find  the  following  definition  In  Corpus  Juris, 

Vol.  5,  at  page  1327: 

"Assistant  - One  who  helps,  aids  or 
assists;  one  who  stands  by  and  helps  or 
aids  another.  The  word  Is  susoeptible 
of  considerable  variety  of  meaning,  to 
be  made  definite  In  each  oase  by  the  aid 
of  the  context,  the  circumstances,  and 
other  materials  of  interpretation.  It 
has  been  held  to  include  an  agent  , or 
servant,  and  a deputy." 

I 
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The  above  definition  would  indicate  that  the  county 
court  may  empower  the  county  highway  engineer  to  enroloy  such 
persona  ae  may  he  deemed  necessary  to  aid,  help  end  assist  him 
In  fulfilling  his  duties  under  the  statutes,  which  includes 
that  of  building  bridges. 

In  DeKalb  County  the  county  surveyor  is  acting  es  oounty 
highway  engineer,  and  the  county  court  may  empower  him  to  employ 
such  assistants  as  may  be  deemed  necessary  to  carry  out  the 
court's  orders,  and  at  such  compensation  as  may  be  fixed  by  the 
court. 


Is  the  word  "may"  as  used  In  Section  8020,  supra,  to  be 
oonetrued  as  mandatory  upon  the  county  oourt  to  empower  the 
county  highway  em  ineer  to  employ  aseletants,  or  le  it  merely 
directory  upon  the  court,  so  thet  in  its  discretion  it  may  with- 
hold such  power  to  itself? 

In  the  case  of  State  ex  rel.  v.  Blair,  245  Mo.  680,  1.  c, 
693,  the  court  in  construing  the  term  "may",  said: 


"The  word  'may'  is  sometimes  construed 
s mandatory,  but  more  frequently  other- 


And  In  the  case  of  In  re  Bank  of  lit.  Moriah  ▼.  Mt.  koriah, 
226  Mo.  App.  1230,  1.  c.  1231,  the  court  in  holding  that  where 
the  statute  merely  requires  certain  things  to  be  done  but  no- 
where preseribea  the  result  that  shell  follow  if  such  things  ere 
not  done,  such  statute  should  be  oonetrued  ae  directory  and  not 
mandatory,  said: 


"'If  a statute  merely  requires  cer- 
tain things  to  be  done  and  nowhere 
prescribes  the  result  that  shall 
follow  if  such  things  are  not  done, 
then  the  statute  should  be  held  to 
be  directory.  The  rule  thus  stated 
is  in  harmony  with  that  other  well- 
recognized  cenon  that  statutes 
directing  the  mode  of  proceedings 
by  public  officers  are  to  be  held  to 
be  directory . and  are  not  to  be  re- 
garded ae  essential  to  the  validity 
of  a proceeding  unless  it  be  so  de- 
clared by  law.  (State  ▼.  Cook,  14  Barb. 
259.)  By  this  we  mean  that  if  a fair 
consideration  of  the  statute  shows 
that  unless  the  Legislature  intended 
compliance  with  the  proviso  to  be 
essential  to  the  validity  of  the  pro- 
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ceoding,  which  nowhere  appears,  then 
it  i 8 to  be  regarded  as  merely 
directory.  ’ (state  ex  inf.  Prank  W, 

McAllister  v.  Bird  et  al.,  295  Mo, 

344,  351,  352.)" 

It  is  to  be  noted  that  the  statute  doesn*t  prescribe 
the  result  to  follow  if  the  county  dourt  doesn’t  empower  the 
county  highway  engineer  with  the  power  to  employ  such  assistants, 
and  we  are  therefore  of  the  opinion  that  the  word  "may"  as  used 
in  Section  8020,  supra,  is  merely  directory,  and  that  the  county 
court  may  reserve  such  power  to  itself. 

It  is  therefore  our  opinion  that  the  county  court  may 
empower  the  county  surveyor,  when  acting  as  county  highway  engineer 
to  employ  the  necessary  assistants  to  carry  out  the  court’s  orders, 
at  such  compensation  as  may  be  fixed  by  the  county  court,  or  it 
may  reserve  that  power  unto  itself  to  select  and  dismiss  the 
employees  who  are  to  work  under  the  supervision  of  the  county  high- 
way engineer. 


Respectfully  submitted. 


WM.  ORR  SAWYERS, 

Assistant  Attorney  General, 


APPROVED* 


TTirrfmm: 

(Acting)  Attorney  General, 


MW  j HR 


HABITUAL  CRIMINAL  ’ACT;  Sections  4461  and  4462,  R.  S.  1929. 

Principal  charge  may  be  based  on  a - 
"mixed  felony"  and  be  planished  under 
"Habitual  Criminal  Act." 


March  27,  1937. 


honorable  Claude  T.  Wood 
Prosecuting  Attorney 
Pulaski  County 

V<aynesville,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  y ur  letter 
of  March  19th,  relating  to  facts  with  reference  to  the 
prosecution  of  one  Curtis  Locke  for  various  felonies  com- 
mitted In  Pulaski  County,  Missouri. 

In  the  last  paragraph  of  your  letter  you  request 
the  opinion  of  this  Department  on  a question  which.  If  we 
understand  you  correctly.  Is  this:  Whether  or  not  you  may 
prosecute  nocke  under  the  "habitual  criminal  act,"  Sections 
4461  and  4462,  R.  *>.  Mo.  1929,  In  an  information  or  Indict- 
ment in  which  the  principal  charge  is  for  the  prosecution 
of  stealing  a motor  vehicle  under  the  provisions  of  sub- 
division "(a)1'.  Section  7786,  R.  S.  Mo.  1929,  wherein  the 
penalty  is  provided  that  the  offender  shall  be  punished  by 
imprisonment  in  the  Penitentiary  for  a term  not  exceeding 
twenty-five  years,  or  by  confinement  in  the  county  jail  not 
exceeding  one  year,  or  by  fine  not  exceeding  41,000.00,  or 
by  both  such  fine  and  imprisonment,  wherein  the  principal 
offense  is  #iat  might  be  termed  "a  mixed  felony." 

lour  inquiry  evidently  turns  on  the  question  as  to 
the  construction  to  be  given  the  following  langua  e,  in 
Section  4461, supra,  viz.: 

"*  * second.  If  such  subsequent  offense 
be  suoh  that,  upon  a first  conviction, 
the  offender  would  be  punished  by  imprison- 
ment for  a limited  term  of  years,  then 
such  person  shall  be  punished  by  imprison- 
ment in  the  penitentiary  for  the  longest 
term  prescribed  upon  a conviction  for 
such  first  offense;  * * *" 
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There  is  no  question  but  that  a prosecution  under 
sub-division  "(a)".  Section  7786,  supra,  is  a felony  under 
many  decided  cases,  and,  in  the  event  of  the  conviction  and 
appeal,  the  appeal  would  be  to  the  Supreme  Court  of  Missouri, 
notwithstanding  the  penalty  inflicted  might  run  down  to  a 
fine  or  Jail  sentence.  We  do  not  find  that  the  point  raised 
by  the  court  in  your  case  has  been  definitely  passed  on  by 
our  Supreme  Court,  but  we  do  find  cases  wherein  prosecutions 
have  been  had  under  the  "habitual  criminal  act,"  where  the 
principal  offense  is  what  might  be  termed  "a  mixed  felony. " 

In  the  case  of  State  v.  hong,  22  S,  W.  (2d)  809, 
the  prosecution  was  under  the  provisions  of  Section  4066, 

R.  S.  Mo.  1929,  stealing  chickens  in  the  night  time,  wherein 
the  penalty  runs  down  to  a jail  sentence  and  a fine,  and  the 
conviction  in  this  case  under  the  "habitual  criminal  act"  was 
affirmed  by  the  Supreme  Court.  Ae  find  that  State  v.  Compton, 

61  S.  W.  (2d)  967,  was  a case  which  was  a prosecution  under 
the  provisions  of  Section  4500,  R.  3.  Mo.  1929,  for  selling 
Intoxicating  liquors,  commonly  called, "moonshine, '‘‘corn  whiskey 
and  "hooch,'  wherein  the  punishment  may  be  for  not  less  than 
two  years  in  the  Penitentiary  or  by  a fine  of  *>500.00  or 
imprisonment  in  the  county  jail  for  a term  of  not  less  than 
three  months  nor  more  than  twelve  months,  or  both,  and  wherein 
the  defendant  was  proseeuted  under  the  "habitual  criminal  act" 
and  received  the  punishment  as  therein  provided. 

In  view  of  these  cases,  we  must  oonclude  that  a 
prosecution  may  be  had  under  the  "habitual  criminal  act," 
notwithstanding  the  fact  that  under  the  principal  charge  the 
punishment  might  be  graded  down  to  a fine  or  a jail  sentence, 
i-rom  the  peculiar  wording  of  Section  4461,  supra,  in  the 
"habitual  criminal  act"  there  may  be  some  merit  in  your  court's 
construction  of  this  statute.  It  is,  however,  our  opinion  that 
a proseoutlon  may  be  maintained  under  the  "habitual  criminal 
act",  based  on  the  main  charge  of  larceny  of  a motor  vehicle, 
under  the  provisions  of  sub-division  "(a)".  Section  7786,  supra. 


Very  truly  yours. 


CRhiEQ 

ArrROViD: 


CUVELL  R.  mm 

Assistant  Attorney-deneral 
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ROADS  AND  BRIDGES*  County  Court  may  not  appoint  road 

overseer  under  Section  7870  -for 
special  road  districts  created  under 
Section  8061,  R«  S«  Mo«  1929* 

April  13,  1937, 


Honorable  Carl  F*  Wymore 
Prosecuting  Attorney  - 
Cole  County 

Jefferson  City,  Missouri 
Dear  Siri 

This  department  is  in  receipt  of  your  letter  of 
February  25,  1937,  in  which  you  request  an  opinion 
which  reads  as  follows  * 

"Will  you  kindly  gi re  me  your  opinion 
as  to  whether  the  County  Court  may 
appoint  road  overseers  tinder  Section 
7870,  Revised  Statutes  of  Jlirsouri, 

1929,  of  Special  Road  Districts  Bene- 
fit Assessments  in  counties  not  under 
township  organisation,  organized  under 
Section  8061,  Revised  Statutes  of 
Missouri,  1929?" 

In  School  District  v.  Day,  43  S.W.  (2d)  428,  1*  c* 

432,  the  Court  in  construing  the  Statutes  saldi 

"It  is  a companion  section  to  section 
* * * *both  being  a pert  of  the  same 
act*  * * a,  and  they  should  be  con- 
strued together* 

Chapter  42,  A rtlcle  X,  R.S.  Mo.  1929,  provides  the 
manner  in  which  special  road  districts,  in  those  counties 
not  under  township  organization,  are  formed  and  maintained* 
Section  8061  authorizes  their  formation,  and  Section  8063, 
a companion  seotlon  to  8061  provides  as  follows! 

"At  the  term  of  court  in  which  such 
order  is  made,  or  at  any  subsequent 
term  thereafter,  the  court  shall  ap- 
point three  conmissloners,  who  shall 
be  residents  of  the  district  and  owners 
of  land  within  the  district,  who  shall 
hold  their  office  until  the  first 
Tuesday  after  the  first  Monday  in  Jan- 
uary thereafter)  and  on  said  date  the 
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voters  of  the  district,  at  an  hour 
and  place  to  be  filed  by  said  com- 
missioners, shall  elect  three  com- 
missioners, one  of  whom  shall  serve 
one  year,  one  for  two  years  and  one 
for  three  years,  and  on  the  first 
Tuesday  after  thn  first  Monday  In 
January  each  year  thereafter  they 
shall  elect  a commissioner  to  take 
the  place  of  the  one  whose  tens  is 
about  to  expire,  who  shall  serve 
three  years*  Vo  person  shall  be 
elected  or  appointed  commissioner 
who  is  not  a resident  of  the  dis- 
trict and  an  owner  of  land  In  the 
district*  Any  vacancy  caused  by 
resignation,  death,  removal  from 
the  district  of  a commissioner  or 
sale  of  all  land  owned  by  him  In 
the  district  shall  be  filled  for 
the  unexplred  term  by  eleotion  by 
the  voters  of  the  district*  All 
commissioners  shall  qualify  by 
taking,  subscribing  and  filing  with 
the  county  clerk  the  oath  prescribed 
by  the  Constitution  of  this  state, 
and  that  they  will  faithfully,  hon- 
estly and  Impartially  discharge  their 
duties  aa  commissioners  according  to 
law*  If  for  any  reason  the  board  of 
commissioners  hereinbefore  mentioned 
shall  fail  to  oall  an  annual  or  other 
prescribed  eleotion  to  fill  a vacancy 
or  vacancies  caused  by  the  expiration 
of  the  term  of  any  one  or  more  of  the 
commissioners,  then  the  county  court 
Is  hereby  authorised  and  required 
to  call  an  election  to  fill  said 
vacancy  and  to  fix  the  time  therefcr 
within  fifteen  days  after  making  the 
order  for  such  election*" 


Setting  forth  the  manner  in  detail  for  the  selection 
of  commissioners  of  the  district  formed  under  Section  8061* 
Under  the  ruling  in  the  School  District  v*  Day  case,  supra. 


Hon*  C.  P*  Wymore 


these  are  companion  sections,  both  being  a part  of  Chap- 
ter 42,  Article^  X,  R.S*  Mo*  1929,  and  should  be  construed 
together* 

Part  of  Sect ion  8065  of  Chapter  42,  Article  X, 

R.  S*  Mo*  1929,  is  as  follows* 


"*  » * «Sald  commissioners  shall  hare  > 

all  the  power,  rights  and  authority 
conferred  by  law  upon  road  overseers, 

* -M-  * •»." 


thtis  replacing  the  office  of  road  overseer  with  the  com- 
missioners selected  under  Section  8063,  R*  S.  Mo*  1929* 


Therefore,  Section  7870,  R*  S*  Mo.  1929,  can  not 
be  invoked  to  give  the  county  court  power  to  appoint 
road  overseers  for  special  road  dletyjeta  eraated 
under  Section  8061  R*  S.  Ido*  1929*  (faction  78*?9  la 
voider  Chapter  42,  Article  III,  relating  to  public  roids 
and  their  maintenance,  and  can  hardly  be  construed  a 
companion  section  to  Section  8061,  because  these  sections 
relate  entirely  to  different  sublects*  The  means  by 
>whlch  commissioners  ( overseers),  fbr  those  road  districts 
created  under  Section  8061,  R*  S.  Mo*  1929,  are  to  be 
selected,  is  provided  in  Section  8063  R*  3.  Mo*  1929, 
and  must  be  followed  in  their  selection* 


» — 


Respectfully  submitted 


APPROVED* 


OLLIVER  W.  NOLEM 

Assistant  Attorney  General* 


j*  g.'  firm 

(Acting) Attorney  General* 
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LOTTERY 


Win-O"  game  operated  by  theatre  is  a lottery 


Mey  24,  1937, 


Hon.  Claud*  T.  Hood, 
Prosecuting  Attorney 
Richland,  Missouri. 


>*e  have  your  request  of  May  21st,  1937*  for  an  opinion 


"Will  you  pleas*  furnish  me  your  official  opinion 
as  to  whether  the  game  of  "Win-0"  is  in  violation  of  th* 
criminal  statutes  of  this  stats? 


"The  gams  of  "Win-0"  as  now  being  conducted  at 
the  Crocker  Theater,  at  Crocker,  Missouri,  is  played 
about  as  follows  i 


"Patrons  of  the  theater  upon  entering  the  theater 
are  each  given  a card  with  several  nunbers  upon  it.  Dur- 
ing the  evening  and  at  the  and  of  the  first  show,  the  lights 
are  turned  on  in  the  theater.  A large  dial,  with  a revolv- 
ing hand  upon  it,  is  placed  in  the  front  of  the  theater. 

The  hands  upon  this  dial  are  eleotrieally  controlled.  The 
Management  of  th*  theater  carries  a long  eleotrio  cord  to 
and  from  about  the  house,  having  various  patrons  to  press 
the  button  upon  the  oord.  This  causes  th*  hand  upon  the 
dial  to  revolve.  da  oh  time  the  button  is  pressed  by  a 

patron,  the  number  on  the  dial  at  which  the  hand  stops 
is  called  out  and  same  noted  by  every  patron  jfcylng  th* 
gems.  This  is  continued  until  an  entire  row  of  mabers 
on  one  patrons  card  has  been  called  at  which  time  this 
patron  eall8  1 out  "Win-0"  and  for  this,  said  patron  re- 
ceives a cash  prise  from  th*  management  ef  th*  theater. 

Ho  extra  price  is  charged  for  th*  numbered  card,  same  be- 
ing given  to  th*  patron  with  his  ticket.  Neither  is  there 
any  inerease  in  th*  priee  of  the  admission  ticket— the  ad- 
mission tickets  being  seld  for  the  regular  priee  of  twenty- 
five  oents.  Th*  winning  patron  not  only  get*  to  see  the 
picture  but  also  get*  his  sash  prise  in  addition  and  all  for 
the  single  pries  of  a regular  admission.  The  management  of 
the  theater  stated  to  th*  writer  that  the  purpose  ef  the 
gam*  was  to  stimulate  attendance  at  the  theater  and  that  th* 
same  had  greatly  increased  th*  attendano*  at  the  theater. 


Hot.  Claud* 


2. 


5-24-37. 


T.  Hood, 


Persons  not  buying  admission  tickets  and  attending 
th*  ahev  ar*  not  given  *Win-0"  earda  and  not  allowed 
to  play  the  game. 

"1  a ha  11  greatly  appraolato  having  this  opinion  at 
your  earliest  possible  convenience*" 


The  proposed  eohena  of  "Win-O*  involve*  a distribution  ef 
prises * for  eons iderat ion*  sh ioh  are  aaarded  by  the  spin  of  the  wheel* 
or  by  chanoe.  These  are  the  three  essential  elements  of  a lottery. 

4314  R.  8*  ho.  19291  State  v.  Emerson,  i S.W.  (2d)  109* 

There  does  not  have  to  be  any  inoreas*  in  th*  admission 
price  of  th*  tiolcet  in  order  to  establish  consideration  in  this  oase  far 
lottery.  The  admission  prioe  paid  by  the  patrons  of  the  theatre  pays  for 
both  the  right  to  see  th#  show  and  the  ehaneo  they  got  in  tills  game.  Mo 
additional  payment  is  res ul rod.  Feathers tone  v.  Independent  Service 

Station  (Texas)  10  S.W.  (2d)  124|  City  of  Wink  v.  Griffith  Amusement  Co. 
(Texas)  100  S.W.  (2d)  695. 

This  office  in  previous  opinions  has  held  that  sueh  gamns 
as  "Hollywood”  "Screono"  "fty-Off"  "Bank  Might"  "Suit  Clubs"  "Rookst 
Machines"  "Whiffle  Boards"  and  "Ball  Machines"  are  all  violations  of  th* 
criminal  code  of  this  stats*  in  that  they  attempt  to  aaard  prises  for 
oona ideration  by  chanoe. 

It  is*  therefore*  the  opinion  of  this  offioe  that  th*  game 
of  "Win-0"  1s  prohibited  by  the  criminal  eede*  and  is  a lottery. 


Respectfully  submitted. 


FRAXKLIN  8.  REAGAI 
Assistant  Attorney  General 

APPROTMDi 
J.  E.  CTS 

(Acting)  Attorney  General. 
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TOlteS-LT^JOER  LAW : 
FTPLIOATTON  : 


It  is  not  necessary  under  Section  9952b,  1955 
Session  Acts  for  the  Collector  bo  make  any 
certification  to  he  embodied  in  the  publication. 


October  13,  1937 


Mr.  Roland  C.  Woods 
Collector  of  Revenue 
Washington  County 
Potosi,  Missouri 


Dear  Mr.  Woods: 

This  Department  is  in  receipt  of  your  letter  of 
October  5th,  wherein  you  make  the  following  request  for 
an  opinion* 


"There  has  been  a question  raised  in 
this  county  as  to  the  legality  of  my 
publication  of  lands  offered  for  sale 
under  the  Jones-Munger  law.  The 
publisher,  to  whom  I gave  this  copy, 
failed  to  insert  at  the  bottom  of  the 
list,  my  certificate  on  his  first  pub- 
lication but  later,  when  the  mistake 
was  discovered  made  an  additional  run 
including  this  certificate  but  as  I 
understand  it,  did  not  mail  this  entire 
run  to  his  subscription  list. 

Will  you  please  render  your  opinion  as 
to  whether  this  publication  is  illegal 
due  to  the  fact  that  the  Coll ec tor* s 
certificate  was  omitted  from  the  first 
publication,  with  the  exception  of  an 
additional  run  which  was  not  circulated 
to  his  entire  subscription  list.  In 
your  opinion,  please  advise  what  my 
position  should  be  with  reference  to 
continuing  the  sale. 

Apparently  if  this  publication  is 
illegal,  the  sale  of  tax  lands  in  this 
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county  will  have  to  be  postponed  this 
year  unless  some  provision  can  be  made 
to  legalize  a publication.  As  the  time 
for  offering  this  land  for  sale  is 
drawing  near  I would  appreciate  your 
prompt  advice  in  this  matter." 

Section  9952  of  the  Session  Acts  of  1933,  provides  in 
part  as  follows: 

"It  shall  be  the  duty  of  the  county 
clerk  and  county  collector  to  compare 
the  collector* 8 record  of  such  list  of 
delinquent  lands  and  lots  as  corrected 
with  the  corrected  delinquent  land  list* 
made  pursuant  to  sections  y938  and  9942, 
and  the  county  clerk  shall  certify  in 
the  delinquent  land  list*  on  file  in  his 
office  that  same  has  been  properly  recorded 
in  the  collector's  office  and  shall  attach 
a certificate  at  the  end  of  the  record  of 
such  list  of  delinquent  lands  and  lots  in 
the  collector's  office  that  such  record 
contains  a true  copy  of  the  'delinquent 
land  list'  on  Mile  in  his  of fice.*****-** 
such  'back  tax  book1,  and  the  recording 
of  same  by  the  collector  and  certification 
by  the  county  clerk  as  herein  provided, 
shall  be  construed  as  a making  of  such 
♦back  tax  book'  of  delinquent  real 
estate,  lands  and  lots." 

Section  9952a,  Session  Acts  1933,  page  430,  provides 
in  part  as  follows: 

"All  lands  and  lots  on  which  taxes  are 
delinquent  and  unpaid  shall  be  subject  to 
sale  to  discharge  the  lien  for  said  delin- 
quent and  unpaid  taxes  as  provided  for  in 
this  act  on  the  first  Monday  of  November 
of  each  year,  and  it  shall  not  be  necessary 
to  include  the  name  of  the  owner,  mortgagee, 
occupant  or  any  other  person  or  corporation 
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owning  or  claiming  an  interest  In  or 
to  any  of  said  lands  or  lots  in  the 
notice  of  such  sale;**  * ■**  *The  entry  of 
record  by  the  county  collector  listing 
the  delinquent  lands  and  lots  as  provided 
for  in  this  act  shall  be  and  become  a 
levy  upon  such  delinquent  lands  and  lots 
for  the  purpose  of  enforcing  the  lien  of 
delinquent  and  unpaid  taxes,  together 
with  penalty.  Interest  and  costs* " 

Section  9952b  of  the  1933  Session  Acts  was  amended  by 
a Section  of  the  3ame  number  in  the  1935  Session  Acts  at  page 
403  and  la  as  follows! 


"The  county  collector  shall  cause  a 
copy  of  such  list  of  delinquent  lands  and 
lots  to  be  printed  in  some  newspaper  of 
general  circulation  and  published  in  the 
county,  for  three  consecutive  weeks,  one 
insertion  weekly,  before  such  sale,  the 
last  insertion  to  be  at  least  fifteen  days 
prior  to  the  first  Monday  in  November*  And 
it  shall  only  be  necessary  in  the  printed 
and  published  list  to  state  in  the  aggregate 
the  amount  of  taxes,  penalty,  interest  and 
cost  due  thereon,  each  year  separately 
stated,  and  the  land  therein  described 
shall  be  described  in  forty-acre  tracts  or 
other  legal  subdivision,  and  the  lots  shall 
be  described  by  number,  block,  addition,  etc.; 
Provided,  however,  that  if  a part  or  parts 
of  any  forty-acre  tract  or  other  legal  sub- 
division or  lot  is  assessed  on  the  tax  books 
to  two  or  more  parties  as  owners  thereof, 
then  as  to  such  land  or  lots,  such  list 
shall  be  so  prepared  and  separated.  To 
such  list  shall  be  attached  and  in  like 
manner  so  printed  and  published  a notice 
that  so  much  of  said  lands  and  lots  as 
may  be  necessary  to  discharge  the  taxes, 
interest  and  charges  which  may  be  due 
thereon  at  the  time  of  sale  will  be  sold 
at  public  auction  at  the  courthouse  door 
of  such  county,  on  the  first  Monday  in 
November  next  thereafter,  commencing  at 
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ten  o'clock  of  said  day  and  continuing 
from  day  to  day  thereafter  until  all  are 
offered.  The  county  collector  shall,  on 
or  before  the  day  of  sale.  Insert  at  the 
foot  of  such  list  on  Ills  record  a copy  of 
such  notice  and  certify  on  said  record 
immediately  following  such  notice  the 
name  of  the  newspaper  of  the  county  in  which 
such  notice  was  printed  and  published  and 
the  dates  of  insertions  of  such  notice  in 
such  newspaper.  The  expense  of  such  printing 
shall  be  paid  out  of  the  county  treasury  and 
shall  not  exceed  the  rate  fixed  in  the 
county  printing  contract,  if  any,  but  in 
no  event  to  exceed  one  dollar  for  each 
description,  which  cost  of  printing  at  the 
rate  paid  by  the  county  shall  be  taxed  as 
part  of  the  costs  of  the  sale  of  any  land 
or  lot  contained  in  such  list." 

The  collector  shall  cause  to  be  printed  in  some  newspaper 
of  general  circulation  and  published  in  the  county,  for  three 
consecutive  weeks,  one  insertion  weekly,  before  sucb  sale,  the 
last  Insertion  to  be  at  least  fifteen  days  prior  to  the  first 
Monday  in  November;  first,  a copy  of  such  list  of  delinquent 
lands  and  lots,  second,  such  list  shall  state  in  the  aggregate 
the  amount  of  taxes,  penalty,  interest  and  costs  due  thereon, 
each  year  separately  stated,  third,  the  land  desorloed  therein 
shall  be  in  forty-acre  tracts  or  other  legal  subdivision,  and 
the  lots  shall  be  described  by  number,  block,  addition,  etc; 
provided,  however,  that  if  a part  or  parts  of  any  forty-acre 
tract  or  other  legal  subdivision  or  lot  is  assessed  on  the 
tax  books  to  two  or  more  parties  as  owners  thereof,  then,  as 
to  such  land  or  lots,  such  list  shall  be  so  prepared  and 
separated;  fourth,  to  such  list  shall  be  attached  and  in  like 
manner  so  printed  and  published  a notice  that  so  much  of  said 
lands  and  lots  as  may  be  necessary  to  discharge  the  taxes, 
interest  and  charges  which  may  be  due  thereon  at  the  time  of 
sale  will  be  sold  at  public  auction  at  the  courthouse  door  of 
such  county,  on  the  first  Monday  in  November  next  thereafter, 
commencing  at  ten  o'clock  of  said  day  and  continuing  from 
day  to  day  thereafter  until  all  are  offered;  fifth,  the  county 
collector  shall  on  or  before  the  day  of  sale,  insert  at  the 
foot  of  such  list  on  his  record  a copy  of  such  notice  and 
certify  on  said  record  immediately  following  such  notice  the 
name  of  the  newspaper  of  the  county  in  which  such  notice  was 
printed  and  published  and  the  dates  of  insertions  of  such 
notice  in  such  newspaper. 
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The  aboye  are  the  only  requirements  as  to  what  shall  be 
done  in  regard  to  the  publication  of  the  list  of  delinquent  lands 
in  said  Section  9952b* 

The  sa id  certification  referred  to  in  said  Section  9952 
by  the  County  Clerk  was  required  in  making  the  back  tax  book  of 
delinquent  real  estate,  lands  nd  lots* 

The  entrj  of  record  by  the  county  collector  listing  the 
delinquent  lands  and  lots  in  said  Section  9952a,  became  a levy 
on  such  delinquent  lands  and  lots  for  the  purpose  of  enforcing 
the  lien  of  delinquent  and  unpaid  taxes,  penalty,  interest  and 
costs*  The  above  clause  in  this  summary  proceeding  constituted 
due  process* 

Thereafter,  all  that  had  to  be  done  to  enforce  the 
tax  lien  was  to  publish  the  same  under  said  Section  9952b,  and  in 
this  section  we  find  no  provision  for  a certification  by  the 
collector  except  that  certification  provided  for  in  Subdivision 
5 supra,  and  such  certification  as  therein  mentioned  did  not  require 
the  collector  to  make  certification  before  publication  but  rather 
after  publication  and  on  or  before  the  day  of  sale* 

We  understand  from  your  letter  that  you  considered  it 
to  be  necessary  to  make  a certification  that  was  to  be  embodied  in 
the  publication  but  we  are  unable  to  find  any  law  requiring  such 
to  be  done* 


CONCLUSION 


It  is  therefore  the  opinion  of  this  Department  that  in 
case  there  was  embodied  in  the  publication  the  requirements  of  said 
Section  9952b  as  set  out  in  the  five  subsections  supra,  the  publi- 
cation will  be  good* 

Respectfully  submitted. 


APPROVED* 


S.  V.  MEDLDfD 

Assistant  Attorney  General 


JV  A.  TAYLOR 

(Acting)  Attorney  General 
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ELECTIONS—  St  .Louis  election  board  authorized  to  appoint  deputy 
commissioners  for  purposes  of  registration,, 


November  4,  1937 


Mr.  W.  H.  Woodward,  Chairman 
Board  of  Election  Commissioners 
City  of  St. Louis 
208  South  Twelfth  Boulevard 
St.Louis,  Missouri 


Dear  Sirt 


We  have  your  request  of  November  2,  1937,  for  an 
opinion  of  this  office,  which  request  is  as  follows i 

"The  Board  would  like  a ruling  from  you 
on  the  question  as  to  whether  it  can 
appoint  Special  Deputies  to  act  as 
Registration  Officers  to  take  registra- 
tions and  administer  the  oath  required  at 
the  time  of  such  registration,  as  set 
forth  in  Section  16  of  the  new  permanent 
registration  law  applicable  to  the  City 
of  St.Louis. 

We  might  refer  you  specifically  to  the 
following  sections,  which  may  be  helpful 
to  youl  Sections  3,  4,  14,  17  and  86. 

Would  it  be  possible  for  you  to  let  vis 
have  your  opinion  by  Friday,  at  which  time 
the  Board  will  meet,  as  time  is  becoming 
a very  Important  factor  in  the  preparation 
of  our  work  for  the  taking  of  registrations 
\inder  this  law." 

Since  your  request  Involves  a construction  of  the  1937 
election  law.  Laws  1937,  page  236  et  seq. , consisting  of  ninety 
sections,  it  will  be  necessary  to  refer  briefly  to  the  language 
used  in  that  act  and  to  rely  upon  the  plain  and  ordinary  meaning 
of  the  language  therein  used  since  the  act  has  received  no  Judicial 
construction. 
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Section  3 provides  that  the  Board  of  Election  Commissioners 
"shall  have  the  right  to  employ  such  assistants  from  time  to  time 
as  may  be  necessary  to  promptly  and  correctly  perform  the  duties 
of  the  office,  under  the  direction  of  the  Board." 

Section  4 in  part  provides! 

"Any  two  members  of  the  Board  of  Elections 
Com  is s loners  shall  have  power  to  appoint 
before  or  upon  any  day  of  registration  or 
election  such  number  of  deputy  commissioners 
as  they  may  deem  necessary.*  ******* 

Such  deputy  commissioners  shall  serve  for 
such  time  as  the  Board  may  determine,  and 
may  be  dismissed  summarily  by  the  Board. 

The  duties  of  such  deputy  election  commissioners  with 
reference  to  registration  are  set  out  in  the  above  section* 

Section  14  provides! 

"The  Chief  Clerk  and  other  employees  designated 
by  the  Board  are  hereby  authorized  to  act  as 
registration  officers,*  * *" 

Section  15  also  provides: 

"Registration  shall  be  conducted  at  the  office 
of  the  Board  throughout  the  entire  year,  except 
as  hereinafter  provided,  upon  the  usual  business 
days  and  at  the  regular  office  hours,  and  at 
additional  hours  in  the  discretion  of  the 
Board . " 

Section  I?  provides! 

"Any  two  assistants,  or  other  employees,  of 
opposite  politics  may  take  the  registration 
of  any  person." 
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CONCLUSION. 


It  1b  therefore  the  opinion  of  this  office  that  the  Board 
of  Elections  Commissioners  of  the  City  of  St.Louis  has  authority 
to  appoint  deputy  election  coramla si oners  to  aot  as  registration 
officers;  to  take  such  registrations  and  administer  the  oath  re- 
quired at  the  time  of  such  registration. 


Respectfully  submitted. 


FRANKLIN  E.  REAGAN, 
Assistant  Attorney  General 


APPROVED* 


J.  iV  TAYLoR 

(Acting)  Attorney  General. 


BOARD  OF  ELECTION  )That  part  of  Section  36  which  provides  that 
COMMISSIONERS  )the  information  required  to  he  typewritten  on 

affidavit  forms  is  to  be  taken  from  registration 
books  Is  directory* 


November  22,  1937 


Hon*  J*  E*  V/oodmansee 
Chairman 

Board  of  Election  Commissioners 
Kansas  City,  Missouri 


Dear  Sir I 

This  will  acknowledge  receipt  of  you r letter  of  November 
18,  1937,  requesting  an  opinion  from  this  Department,  as  follows t 

"The  board  of  Election  Commissioners  for  Kansas 
City  Is  under  the  necessity  of  iiaving  your 
opinion  with  regard  to  Section  36,  which 
commences  at  page  317  of  the  Laws  of  Missouri, 

1937,  which  section  is  part  of  an  act  relating 
to  registration  for  cities  of  300,000  to 
700,000,  the  act  appearing  at  pages  294  to 
341. 

Said  Section  36  provides*  * Affidavit  forms 
shall  be  prepared  In  the  office  of  the  Board 
of  Election  Commissioners  for  all  voters  who 
are  registered  at  the  time  this  act  takes 
effect* 1 The  section  otherwise  indicates  that 
the  information  shall  be  taken  from  the  present 
registration  books,  and  when  the  voter 
registers  additional  information  'which  could 
not  be  provided  from  the  registration  books' 
shall  be  given,  further,  the  section  contemplates 
that  as  to  a voter  who  has  ohanged  his  address, 
he  may  transfer  his  registration,  and  further, 
that  a voter  who  has  not  previously  registered 
may  register* 

After  much  consideration,  the  Board  Is  un- 
animously of  the  opinion  that  the  method  pre- 
scribed by  Section  36  is  futile  and  expensive* 
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Tills  is  the  opinion  of  the  Board  for  the 
following  reasons: 

First,  the  present  registers  of  voters  do  not 
contain  all  of  the  information  required  by 
other  provisions  of  the  registration  act  and 
especially  Section  24  thereof,  hence  it  will  be 
impossible  to  complete  the  information  upon  the 
affidavit  of  registration  without  securing  some 
of  the  same  from  the  voter.  This  would  mean 
that  it  would  be  necessary  to  conduct  two 
operations  upon  the  affidavit  of  registration 
in  the  typewriting  machines,  that  is,  typing  the 
information  from  the  old  registers  and  then 
typing  the  additional  information  procured  from 
the  voter  in  person. 

Second,  a very  high  percentage  of  the  present 
registration  is  erroneous,  due  to  deaths,  removals 
from  the  city,  changes  of  address,  and  other 
reasons,  so  that  these  facts  would  involve  the 
useless  preparation  of  cards  which  would  never 
be  required,  which  would  cost  both  the  time  to 
type  such  cards  and  the  materials  used,  and  beyond 
that  absorb  time  that  is  most  precious  at  this 
period  when  there  is  so  much  to  be  done  and  such 
a short  time  in  which  to  do  it. 

If,  in  your  opinion.  Section  36  is  directory  and 
not  mandatory,  then  the  Board  feels  that  much 
expense  and  time  can  be  saved  by  disregarding 
that  section  and  preparing  at  once  applications 
for  registration  which  will  be,  except  for  the 
affidavit  prescribed  by  Section  24,  replicas  of 
the  affidavit  of  registration.  These  applications 
can  be  filled  out  by  the  voters,  filed  with  the 
Board,  the  affidavits  typed  therefrom  and  the 
voter  can  then  come  to  the  places  of  registration 
and  make  his  affidavit. 

This  will  avoid  the  erroneous  preparation  of  cards 
and  will  enable  the  board  to  complete  affidavits 
of  registration  with  one  typewriter  operation. 
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For  the  foregoing  reasons  the  Board  desires 
to  know  whether  or  not.  In  your  opinion.  It  is 
obliged  to  prepare  affidavit  forms  as  required 
by  Section  36,  or  whether  said  Section  36  is 
directory  only,  leaving  the  Board  free  to  invite 
applications  for  registration  which  will  contain 
all  the  necessary  data  correctly  set  forth  from 
which  affidavits  of  registration  may  be  prepared 
by  the  Board  and  executed  by  the  voter. 

Ae  shall  be  greatly  obliged  to  you  for  your 
opinion  upon  this  matter  as  early  as  we  may  have 
the  same  • 


»»*»•»»»* 

P.S.  The  purpose  of  the  Board  to  check  the 
applications  for  registration  if  the  same  are 
used  against  the  present  registers  of  voters  and 
this  we  have  thought  might  be  deemed  to  comply 
with  the  provisions  of  Section  36,  requiring  the 
information  to  be  taken  from  the  register." 

Section  36  of  the  Registration  Law  applicable  to  Kansas  City, 
Laws  of  Missouri  1937,  page  317,  provides  in  part: 

"Affidavit  forms  shall  be  prepared  in  the  office 
of  the  board  of  election  commissioners  for  all 
voters  who  are  registered  at  the  time  this  act 
takes  effect.  The  board  shall  have  typewritten 
on  such  forms  all  information  required,  such 
information  to  oe  taken  from  the  registration 
books  as  they  exist  at  such  date,  except  that 
the  spaces  for  the  signatures  of  the  voter  and 
of  the  registration  officer  and  for  the  voting 
record  shall  be  left  blank.  Between  the  date 
when  this  act  takes  effect  and  the  date  of  the 
close  of  registration  before  the  first  election 
thereafter,  such  voters  may  present  themselves 
at  the  office  of  the  board,  or  at  branches  here- 
inafter provided  for,  for  the  purpose  of  sub- 
scribing to  the  affidavits  of  registration  so 
prepared.  At  the  same  time,  they  shall  give  any 
information  called  for  on  the  affidavit  forms 
which  could  not  be  provided  from  the  registration 
books. «■ 
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It  will  >e  noted  from  a reading  of  the  above  section  that 
the  word  "shall"  which  ordinarily  but  not  necessarily  denotes  a 
mandatory  duty  is  used  in  connection  with  the  noarci  naving  typewritten 
on  the  affidavit  forms  all  information  required,  and  such  mandatory 
language  is  not  found  in  the  clause  stating  that  the  information 
shall  be  taken  from  the  registration  books.  Said  section  however 
states  "such  information  to  be  taken  from  the  registration  books  as 
they  exist  at  such  date."  The  question  for  our  determination  is 
whether  or  not  said  provision  is  mandatory  or  merely  directory. 

The  general  rule  in  regard  to  whether  or  not  the  duties  of 
public  officers  are  mandatory  or  not  is  stated  in  59  Corpus  juris, 
page  1076,  as  follows! 

"Generally  statutes  directing  the  mode  of  pro- 
ceedings by  public  officers  designed  to  pro- 
mote method,  system,  uniformity  and  dispatch 
In  such  proceedings  will  be  regarded  as 
directory. " 

The  law  is  stated  in  20  Corpus  Juris,  Section  6,  page  87, 
as  follows: 


"It  is  a general  rule  that  statutes  prescribing 
the  power  and  duties  of  registration  officers 
should  not  be  so  construed  as  to  make  the  right 
to  vote  by  registered  voters  dependent  on  a 
strict  observance  by  such  officers  of  minute 
directions  of  the  statute,  thereby  rendering 
the  constitutional  right  of  suffrage  liable 
to  be  defeated  through  the  fraud,  caprice. 

Ignorance,  or  negligence  of  the  registrars." 

Cooley *8  Constitutional  Limitations,  Eighth  Edition,  Volume 
2,  pages  1396,  1937,  states! 

"Election  statutes  are  to  be  tested  like 
other  statutes,  'but  with  a leaning  to  liberality 
in  view  of  the  great  public  purposes  which  they 
accomplish;  and  except  where  they  specifically 
provide  that  a thing  should  be  done  in  the 
manner  Indicated  and  not  otherwise,  their  p ro-< 
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visions  defined  merely  for  the  Information 
and  guidance  of  the  officers  mu3t  be  regarded 
as  directory  only." 

In  the  .case  of  State  ex  rel.  Ellis  vs.  Brown,  326  Mo.  627, 
the  Supreme  Court  at  pace  633  quoted  from  Ruling  Case  Law  with 
approval  as  follows* 

n * A mandatory  provision  is  one  the  omission 
to  follow  which  renders  the  proceeding  to  which 
it  relates  illegal  and  void,  while  a directory 
provision  Is  one  the  observance  of  which  is 
not  necessary  to  the  validity  of  the  proceeding. 

Directory  provisions  are  not  intended  by  the 
Legislature  to  be  disregarded,  but  where  the 
consequenc  s of  not  obeying  them  in  every 
particular  are  not  prescribed  the  courts  must 
Judicially  determine  them.  There  is  no  universal 
rule  by  which  directory  provisions  in  a statute 
may,  in  all  circumstances,  be  distinguished  from 
those  which  are  mandatory.  In  the  determination 
of  this  question,  as  of  every  other  question  of 
statutory  construction,  the  prime  object  is  to 
ascertain  the  legislative  intention  as  disclosed 
by  all  the  terms  and  provisions  of  the  act  in 
relation  to  the  subject  of  legislation  and  the 
general  object  intended  to  oe  accomplished. 

Generally  speakin^,  those  provisions  which  do 
not  relate  to  the  essence  of  tiie  thing  to  be 
done  and  as  to  which  compliance  is  a matter  of 
convenience  rather  than  substance  are  directory, 
while  the  provisions  which  relate  to  the  essence 
of  the  thing  to  be  done,  that  is,  to  matters  of 
substance,  are  mandatory. 1 (25  R.C.L.  Sec.  14, 
pp.  766-7  )w 

As  pointed  out  in  the  above  case.  In  order  to  determine 
whether  or  not  the  provision  In  question  is  mandatory  or  directory, 
we  must  ascertain  the  legislative  intention  as  disclosed  by  all  the 
terms  and  provisions  of  the  registration  act*  It  Is  evident  from  a read- 
ing of  Section  36  supra  which  provides  the  procedure  to  be  followed  for 
the  first  registration  to  be  held  under  the  new  act  that  It  Is  the  duty 
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of  the  Board  of  Election  Co.  onlssionera  to  prepare  affidavit  forma 
for  all  voters  vho  are  registered  at  the  time  of  the  effective  date 
of  said  act,  and  to  have  typewritten  on  such  forms  all  the  In- 
formation required  to  be  sworn  to  by  the  voters.  The  provision 
that  such  information  is  to  be  taken  from  the  registration  books  was 
undoubtedly  an  attempt  on  the  part  of  the  legislature  to  facilitate 
and  expedite  the  first  registration.  From  your  letter  we  learn 
that  the  Board  is  unanimously  of  the  opinion  that  the  method  pre- 
scribed by  Section  36  for  obtaining  the  information  from  the 
registration  books  is  futile  as  well  as  expensive  for  numerous 
reasons  which  you  pointed  out.  It  is  evident  that  the  information 
contained  in  the  registration  books  was  not  meant  to  be  the  sole 
source  of  information  in  filling  out  the  affidavits,  for  it  is 
specifically  provided  that  the  voters  "shall  give  any  information 
called  for  on  the  affidavit  forms  which  could  not  be  provided  from 
the  registration  books."  Certainly  a voter  could  not  be  required 
to  sign  an  affidavit  prepared  from  the  registration  books  if  same 
contained  any  erroneous. or  false  information.  It  is  therefore 
evident  that  the  important  and  essential  tiling  is  that  the  affidavit 
forms  be  prepared  and  contain  the  correct  information  required 
regardless  from  what  source  obtained,  whether  from  the  registration 
books,  the  application  for  registration  or  from  the  voter  himself, 
and  that  the  voters  are  given  ample  opportunity  of  subscribing  to 
the  affidavits  of  registration  so  prepared.  Certainly  it  cannot 
be  argued  that  the  failure  of  the  Board  of  Election  Corami as loners 
to  obtain  the  information  for  the  affidavits  of  registration  from 
the  registration  books  would  void  any  election  or  deprive  a qualified 
registered  voter  from  casting  his  ballot  at  such  election. 

In  Younker  vs.  Susong,  173  Iowa  663,  the  registers  in 
preparing  the  registration  books  instead  of  using  the  poll  books 
of  November  1912  as  directed  by  the  statute  used  the  poll  books  of 
the  City  election  held  in  March  1914.  The  Court  at  1.  c.  683, 

684,  saldt 


"It  must  be  admitted  from  this  record  that 
there  was  not  a strict  observance  of  the  regis- 
tration laws  by  the  registration  officers.  But 
it  is  clear  that  such  officers  attempted  to 
provide  a means  for  ascertaining  the  citizens 
who  shall  be  entitled  to  vote,  and  this  is  the 
purpose  of  the  registration  laws.  It  is  not 
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claimed  that  there  was  any  fraud  or  corruption 
on  the  part  of  any  of  the  election  officers* 

A registration  of  some  sort  was  had  and  new 
names  were  added  to  the  lists  contained  in 
prior  poll  books,  and  we  think  that  there  was 
a substantial  compliance  with  the  statute  in 
so  far  as  to  ascertain  and  furnish  a list  of 
voters  entitled  to  vote.  So  that,  even  If  the 
officers  whose  duty  it  was  to  prepare  the  poll 
books  and  the  voting,  lists  did  not  strictly 
follow  the  statute,  the  voters  were  in  no  manner 
to  blame,  and  they  should  not  be  deprived  of 
the  r right  to  vote  because  of  some  mistake  of 
the  registration  officers.  It  ought  not  be  the 
law  that  each  voter  about  to  register,  or  who 
is  entitled  to  have  his  name  brought  forward 
on  a new  list,  must,  at  the  peril  of  losing  his 
right  to  vote,  take  an  attorney  with  him  to  see 
that  the  registration  officers  perform  their 
duty*  We  fail  to  see  how  anyone  was  prejudiced 
by  the  error,  if  any,  of  the  registration 
officers. " 

The  case  of  People  ex  rel.  Frost  et  al.  vs.  Wilson,  62  N*Y* 
Rep.  186,  was  a quo  warranto  proceeding  to  oust  defendant  from  the 
office  of  County  Clerk  because  of  irregularities  of  the  inspectors  in 
making  and  copying  the  registry  as  required  by  the  registry  act* 

One  of  the  complaints  was  that  they  made  the  preliminary  register  from 
the  register  of  the  spring  election  instead  of  the  poll  list  of  the 
general  election  In  the  fall  of  1872  as  required  by  law.  The  Court 
in  passing  upon  this  question  at  1*  c.  190  saldt 

"It  is  claimed  by  the  learned  counsel  for  the 
relator,  and  the  Judgment  of  the  General  Term 
proceeded  upon  the  proposition,  that  the  statute 
ic.peratively  requires  that  inspectors  of  election 
In  making  a register  shall  use  the  poll-list  of 
the  next  preceding  general  election,  and  enter 
in  the  new  register  all  names  appearing  thereon* 

But  we  are  of  opinion,  after  a careful  consideration 
of  the  provisions  of  the  registry  act,  that  while 
it  authorizes  the  inspectors  to  use  the  poll-list 
of  the  last  preceding  general  election  in  preparing 
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the  preliminary  register,  and  for  this  purpose 
to  take  it  from  the  office  where  it  is  filed, 
its  use  by  them  is  not  made  imperative,  and  is 
not  es.  entlal  to  the  validity  of  the  registry, 
and  that  the  inspectors  are  not  required  to 
enter  therein  the  names  of  all  persons  appearing 
upon  the  list." 

And  further  at  1*  c*  191  it  is  stated t 

"The  duty  of  the  inspectors  in  this  case  was  to 
place  on  the  preliminary  register  the  names  of 
all  persons  still  residing  in  the  second  ward, 
whose  names  were  on  the  poll-list  of  the  fall 
election  of  1872*  If  they  were  so  placed  upon 
it,  the  duty  was  performed,  however  they  derived 
the  information  upon  which  they  acted." 

We  tl ink  the  above  case  is  authority  for  holding  that  the 
"oard  of  Election  Commissioners  will  have  substantially  complied  with 
the  duty  imposed  upon  them  by  law  if  affidavit  forms  are  prepared 
for  all  voters  who  are  registered  at  the  time  of  the  effective  date 
of  the  new  registration  act  and  such  forms  have  typewritten  on  them 
all  information  required  to  be  sworn  to  by  the  voter  regardless  of 
from  where  thej  obtained  such  information* 

CONCLUSION. 


In  view  of  all  ohe  above  It  Is  the  opinion  of  this  Department 
that  that  part  of  Section  36  of  the  Registration  Act  applicable  to 
Kansas  City  which  provides  that  the  information  required  to  be  type- 
written on  the  affidavit  forms  Is  to  be  taken  from  the  registration  books 
as  they  exist  at  the  effective  date  of  the  present  registration  act 
is  merely  directory,  and  that  If  the  Board  of  Election  Commissi oner s 
have  typewritten  on  such  forms  all  the  information  required  they  will 
have  substantially  complied  with  Section  36  of  the  Registration  Act 
regardless  of  whether  the  Information  was  obtained  from  the  registration 
books  or  from  some  other  source* 


APPROVED! 


Respectfully  submitted,  • 


J.  E.  TAYLOR, 

Assistant  Attorney  General 

ROY  McK'-mW; 

Attorney  General 
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For  summoning  petit  jury  and  tor 
of  fugitives. 


FEES:  SHERIFFS': 


June  16,  1937 


mr.  J.  A.  Yadon, 

Clerk,  Grundy  County  Court 
Albany,  Missouri. 


Dear  kr.  Yadon 


we  wish  to  acknowledge  your  request  for  an  opinion 
under  date  of  June  10,  1937,  wherein  you  state  as  follows: 

"In  a conversation  over  the  telephone 
this  morning  with  one  of  the  chief 
clerks  in  your  office,  he  thought 
best  for  us  to  write  for  the  information 
we  desire,  which  is  as  follows: 


"A  Petit  Jury  was  summoned  for  the  march 
Term  of  Circuit  Court,  and  the  Sheriff 
received  $8.40  and  $40.00  for  mileage, 
and  for  summoning  twenty-five  extra  Jurors 
^ 25c t each,  of  which  would  be  $6. 25, and 
,40.00  raileage  for  that,  then  the  Circuit 
Judge  excused  the  Jury  until  the  26th  of 
may,  and  the  Sheriff  called  them  back, 
and  charged  the  %>8.4Q  for  summoning  them, 
and  *40.00  mileage,  and  we  would  like  to 
know  if  he  should  be  allowed  the  same  as 
he  did  in  the  beginning,  for  the  same 
Jury  when  they  were  only  excused  by  the 
Circuit  Judge,  and  not  dismissed. 


"*Ve  would  also  like  to  know  if  the  Sheriff 
should  be  allowed  mileage  for  the  appre- 
hension of  a fugitive." 


£99 
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In  reply  to  your  request,  we  enclose  herein  a copy 
of  an  opinion  rendered  by  this  department  to  Hon*  John  A* 
bversole,  Prosecuting  Attorney  of  Washington  County,  wherein 
we  pointed  out  that: 

"Under  the  provisions  of  this  section 
as  we  construe  it,  the  Legislative  In- 
tent was  to  allow  the  sheriff  $8*40  for 
summoning  the  petit  Jury  and  their 
alternates,  and  in  addition  to  that 
allowance,  when  required  to  travel  in 
excess  of  five  miles  from  the  place 
where  court  is  held,  he  should  be  paid 
mileage  as  provided  in  said  section." 

Section  8775,  R.  S.  In. o.  1989,  provides  for  the  summoning 
of  other  Jurors  when  the  panel  is  exhausted: 

"in  all  cases,  if  a panel  be  exhausted 
by  challenge  or  otherwise  before  the 
jury  is  sworn,  the  court  snail  order 
the  sheriff  or  other  officer  to 
summon  a sufficient  number  of  other 
persons  to  complete  the  jury." 

we  assume  that  tne  panel  was  exhausted  and  that  it  was 
necessary  to  summon  twenty-five  extra  jurors. 

We  have  examined  Section  11789,  it.  8.  ~o.  1989,  relat- 
ing to  fees  of  sheriffs  and  fail  to  find  any  provision  made  for 
compensation  for  such  service,  and  therefore  it  was  apparently 
the  intention  of  the  Legislature  that  same  be  included  in  the 
flat  fee  of  ^8.40. 

In  the  case  of  State  ex  rel.  v.  brown,  146  uo.  401, 

1.  o.  406,  47  S.  rf.  504,  the  court  in  holding  that  no  officer 
was  entitled  to  fees  of  any  kind  for  any  service  unless  they 
were  provided  for  by  statute,  said* 

"It  1 8 well  settled  that  no  officer 
le  entitled  to  fees  of  any  kind  unless 
provided  for  by  statute,  and  being 
solely  of  statutory  right,  statutes 
allowing  the  same  must  be  strictly 
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construed.  State  ex  rel.  v. 

Wofford,  116  ko.  220;  Shed  v.  Kail- 
road,  67  ko.  687;  Gammon  v.  Lafayette 
Co.,  76  i«o.  675.  In  the  case  last 
cited  it  is  said:  'The  right  of  a 
public  officer  to  foes  is  derived  from 
the  statute.  He  is  entitled  to  no 
fees  for  services  he  miy  perform,  as 
such  officer,  unless  the  statute  gives 
it.  when  the  statute  fails  to  provide 
a fee  for  services  he  is  required  to 
perform  as  a public  officer,  he  has  no 
claim,  upon  the  state  for  compensation 
for  such  services.'  Williams  v. 

Chariton  Co.,  85  ko.  645." 

However,  Section  11789,  R.  8.  Mo.  1929,  does  make 
provision  "For  executing  and  returning  a special  venire  facias 

^2.00",  and  "For  each  mile  actually  traveled  in  serving 

any  venire  summons,  * * * when  served  more  than  five  miles  from 
the  place  where  the  court  is  held,  * * * 4 .10." 

Absent  such  special  venire,  we  are  of  the  opinion  that 
the  sheriff  would  not  be  entitled  to  compensation  for  summoning 
the  twenty-five  extra  jurors,  and  therefore  was  not  entitled 
to  mileage. 


II. 


Section  8754,  K.  S.  *x>.  1929,  provides  when  the  jury 
list  is  to  be  prepared: 

"The  county  court  of  each  county  at 
a term  thereof  not  less  than  thirty 
days  before  the  commencement  of  ths 
circuit  court  or  other  court  having  civil 
and  criminal  jurisdiction,  or  civil  or 
criminal  jurisdiction,  shall  select 
names  of  not  less  than  four  hundred  per- 
sons having  all  requisite  qualifications 
of  jurors;  and  the  court  in  selecting 
such  names  shall  select,  as  near  as 
practicable,  the  same  number  from  each 
township  in  the  county  according  to  the 
relative  population,  and  shall  determine 


how  many  patit  Jurors  and  alternate 
petit  Jurors  shall  be  selected  from 
each  township  In  said  county  and 
the  na';es  of  such  persons  and  the 
township  from  which  they  are  seleoted 
shall  be  written  on  separate  slips 
of  paper  of  the  same  size  and  kind  and 
all  the  names  so  selected  from  any  one 
township  shall  be  placed  in  a box  with 
a sliding  lid  to  be  provided  for  that 
purpose  and  thoroughly  mixed." 


Under  the  above  section  it  is  contemplated  that  the 
Jury  list  shall  ba  prepared  by  the  county  court  of  each  county 
for  every  term  of  court,  and  we  are  therefore  of  the  opinion 
that  it  was  the  intention  of  the  Legislature  that  the  "standing 
jury"  serve  for  the  full  term  of  court  unless  ths  pstit  Jury 
shall  have  been  discharged  by  the  court  before  the  end  of  the 
term. 

Section  8760,  H.  8.  1929,  provides  that  whenever 

the  jury  has  been  discharged,  the  court  may  order  another  petit 
jury  at  the  same  term  or  session  of  said  court: 

"Courts  having  civil  and  criminal 
* jurisdiction  shall  have  power,  when- 
ever the  grand  or  petit  Jury  shall 
have  been  discharged,  and  it  shall 
become  necessary  to  have  another  Jury, 
to  order  and  require  the  sheriff,  or 
other  proper  officer  at  the  same  term 
or  session  of  said  court,  or  at  any 
adjourned  or  special  term  of  such 
court,  to  suzmTjons  from  the  citizens  of 
the  county  having  the  requisite  qualifi- 
cations for  Jurors,  a new  panel  of 
petit  or  grand  Jurors,  and  to  order  the 
sheriff  or  other  proper  officer  to 
summon  a standing  petit  jury  whenever 
the  county  court  shall  have  failed  to 
select  such  petit  jury;  and  whenever 
a greater  number  of  petit  Jurors  are 
required  than  the  regular  panel,  or  in 
oase  any  juror  shall  fail  to  attend  at 
the  term  required,  the  court  may  order 
the  sheriff  or  other  proper  officer  to 
summon  a sufficient  number  of  jurors 
as  the  occasion  may  require." 
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we  are  of  the  opinion  that  If  the  Jury  had  been  dis- 
chargee uring  the  teru  of  court,  and  the  court  had  ordered 
a new  jury,  the  sheriff  would  be  entitled  to  the  statutory 
fee  of  #8.40  plus  alienee,  but  that  If  the  jury  was  merely 
dismissed  for  a date  certain,  as  In  the  Instant  case,  the 
sheriff  would  not  be  entitled  to  retain  the  statutory  fee  of 
#8.40  nor  mileage. 


III. 


Section  11792,  K.  S.  mo.  1929,  sets  out  the  mileage 
allowed  sheriffs  for  their  services  in  criminal  cases: 

"Sheriffs,  county  :..arshals  or 
other  officers  shall  be  allowed  for 
their  services  in  criminal  cases  and 
in  all  proceedings  for  contempt  or 
attachment  as  follows:  Ten  cents  for 
each  mile  actually  traveled  in  serving 
any  venire  summons,  writ,  subpoena 
or  other  order  of  court  when  served 
more  than  five  miles  from  the  place 
where  the  court  is  held:  Provided, 
that  such  mileage  shall  not-  he  charged 
for  more  than  one  witness  subooenaed 
or  venire  summons  or  other  writ 
served  in  the  same  cause  on  the  same 
trip. " 


From  the  foregoing,  ve  are  of  the  opinion  that  the 
sheriff  would  not  be  entitled  to  any  mileage  for  the  apprehension 
of  a fugitive  unless  he  be  in  possession  of  some  writ  or  ordsr 
of  a court  authorizing  him  to  seem  out  the  fugitive. 


Kespectf ully  submitted. 


Assistant  Attorney  General. 

aPPKOVim): 


J . g.  T-^YL  Uxv  t " 

(Acting)  Attorney  General. 
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